THE DIGEST 


OF 

ENGLISH CASE LAW 

CONTAINING THE 

EEPOETED DECISIONS 

OF THE 

SUPERIOR COURTS, 

AND 

A SELECTION FROM THOSE OF THE IRISH COURTS, 

TO THE END OF 

1897 . 


UNDER THE GENERAL EDITORSHIP OF 

JOHN MEWS, 

HAllRISTER-AT-LAW. 


VOL. V. 

CROWN—ELEOTION. 

LONDON: 

SWEET AND MAXWELL, Limited ; 3, QHANGERY LANE. 
STEVENS AND- SONS, Limited; 119, 120, CHANCERY LANE. 
1898. 








TABLE OF ABBEEVIATIONS 


OF THE NAMES OF THE 

PRINCIPAL REPORTS CITED. 


[1891] A. 0 Law Eeports, Appeal Oases (1891 onwards). 

A. & E. Adolphus and Ellis. Q,. B. 

Addams Ecc Addauis. EcclesiaaticaL 

Aleyn Aleyn. K B. 

Anib AiuDler. Oh. 

Anderson Andenson. C. P. 

Andrews Andrews. K. B. 

Anst. Austruther. Ex. 

App. Gas Law Reports, Appeal Cases (1878 — 1890). 

Arn Arnold. 0. P. 

Arn. & H Arnold and Hodges. Q. B. 

Asp, M. 0 Aspinall. Maritime Cases. 

Atk Atkyns. Ch. 


B. & Ad. Barnewall and Adolphus. K. B. 

B. & Aid Barnewall and Alderson. K. B. 

B. & 0 Barnewall and Cresswell. K. B. 

B. & vS Best and Smith. Q.. B. 

B. C. C Lowndes and Maxwell. Bail Court. 

B. C. Rep .Saunders and Cole. Bail Court. 

Ball & B. Ball and Beatty. Ch. (Ireland). 

Bar. & Arn Barron and Arnold. Election. 

Bar. & An. Barron and Austin. Election 

Barnai’d. Ch Barnardiston. Ch. 

Barnard. K, B Barnardiston. K, B. 

Batty Batty, E. B. (Ireland), 

Beat Beatty. Ch. (Ireland). 

Beav. Beavan, Rolls Coru’t. 

Bell, C. C Bell. Crown Cases. 

Bing Bingham. 0. P. 

Bing (N.c.) Bingham. New Cases. C. P. 

Bligh Bligh. H. L. 

Bos, & P Bo.sanquet and Puller. 0. P, 

Bos. & P. (n.r.) . . . .Bosauquot and Puller. New Reports. C. P. 

Bott P. L. Bott’s Poor Laws. 

Br, & B .Broderip and Bingham. 0. P. 

Br. & Lush. .Browning and Lushington. Adm. 

Bro, 0. 0 Brown. Ch. 

Bro. P. 0. ..Brown. Cases in Parlianient. 

Buck Buck, Bky. 

Bull, N. P BuUer’s Law of Nisi Prius. 

BuLst. Budstrode. K. B. 

Bunb Bunbury . Ex, 

Buit. ..Burrows. K. B. 

Burr. S, C. .Burrows. Settlement Cases. 



VI 


TABLE OF ABBEEVIATIONS. 


[1891] Ch LawBeports, Chancery (1891 onwards). 

U. B. .... i ...... . . .Common Bench Beports. 

C. L.-E. ...Common Law Beports (1853— 1855). 

0. P, D Law Beports, Common Pleas Division (1875— 

1880). 

Gab. &E. ...... ...Cababe and Ellis. Nisi Prius. 

Gald. S. 0. Caldecott. Settlement Oases. 

Camp ..Campbell. Nisi Prius. 

Car. & K Camngton and Kirwan. Nisi Prius. 

Car. & M. Carrington and Marshman. Nisi Prius. 

Car. &P. Carrington and Payne. Nisi Prius. 

Carter Carter. C. P. 

Garth Carthew. K. B. 

Gary Cary. Oh. 

Cas. t. Hardwicke . . Cases temp. Hardwicke. K. B. 

Gas. t. Talbot Cases tenm. Talbot. Oh. 

Oh. Cas Oases in Chancery. 

Oh. Cas. Ch. Choice Oases in Chancery. 

Ch. D. Law Beports, Chancery (1876 — 1890). 

Oh. Pre. Precedents in Chancery. 

Ch. Bep Beports in Chancery. 

Chit Chitty. Bail Court. 

01. & P Clark and Einnelly. II. L. 

Co. Bep Coke. K. B. 

Coll. C. C Collyer. Ch. 

Oolles Colies’ Cases in Parliament. 

Colt Coltman. Begistration. 

Comh Comberhach. K. B, 

Comyns Comyns. K. B. 

Coop. t. Brough. Cooper. Cases temp. Brougham. 

Coop. t. Cott Cooper. Cases in Chancery temp. Cottenham. 

Q-. Cooper Ch. 

0. P. Cooper 0. P. Cooper. Ch. 

0. & J. Crompton and Jervis. Ex. 

0. & M .Crompton and Meeson. Ex. 

0. U. & B .Crompton, Meeson and Boseoe. Ex. 

Con. &L. Connor and Lawson. Oh. (Ireland). 

Cooper Cooper. Oh. 

Ot. of Sess. Cas. Court of Session Cases (Scotland). 

Cowp. Cowper. N. B. 

Cox Cox. Ch. 

Cox, 0. C. Cox. Crown Oases. 

Or. & Ph. Craig and Phillips. Ch. 

Craw. & D Crawford and Dix (Ix'eland). 

Omd. Curteis. EccL 


D, P. 0 Dowling. Practice Cases. 

D. (w.s.) Dowling. Praotico Cases, New Sei'ies. 

D. & L. Dowling and Lowndes. Pi’actice Oases. 

D. & B. Dowling and Byland. K. B. 

Daniell DanielL Ex. Eq. 

Dans. & LI .Danson and Lloyd. Mercantile, 

Day. & M Davison and Menvalo. Q,. B. 

Leao. Deacon. Bky. 

Doac. & 0, Deacon and Chitty. Bky. 

Dears. &B. Dearsley and Bell. Crown Cases. 

Dears. 0. 0. ........ Dearsley. Crown Cases. 

Be G. — De Gex. Bky. 

Be G. E, & J De Gex, Fisher, and Jones. Ch. A.pn. 

Be G. & J De Gex and Jones. Oh. App. 

BeG. J. & S. Be Gex, Jones, and Smith. Oh. App. 

7a® ^ Be Gex, Macnaghten and Gordon. Ch. App. 

BeG. &Sm. .BeGex and Smale. Ch. 



TABLE OE ABBEEVIATIONS. 


vii 


Den. C. 0. Denison. Crown Cases. 

Dick DickeM. Ch. 

Dod. .Dodson. Adm. 

Dougl. .......... . .Douglas, K. B. 

Dow . . .......... .Dow. II. L. 

Dow* Cl Dow and Clark. H. L. 

Dr. & Sm. Drowry and Smalo. Cli. 

Drew Drewry. Gli. 

Dr. Drury. Oil. (Ireland). 

Dr. & ■\Val. ....... .Drury and Walsh, Gh. (Ireland). 

Dr. & War Drury and Warren. Ch. (Ireland). 

Drink, Drinkwater. C. P. 

Dj'er Dj'or. iC. B. 

East ....East. K. B. 

East, P. C .East’s Pleas of the Crown. 

Eden .Eden. Oh, 

Edwards Edwards. Adm. 

El. & Bl. Ellis and Blackburn. Q,, B. 

El. Bl. & El .Ellis, Blackburn and Ellis. 0. B. 

Ei. & El Ellis and ElUs. Q. B. 

Eq. Ca, Abr .Equity Cases Abridged. 

Eq. B Equity Reports (1853—1855). 

Esp Espinasse. Nisi Prius. 

Ex Exchequer Reports (1848 — 1856). 

Ex. D Law Reports, Exchequer Division (1875 — 1880). 

F. & E Foster and Einlason. N. P. 

M. & R Flanagan and Kelly. Rolls (Ireland). 

Falo. & F Falconer and Fitzherbert. Election. 

Fitzg. Fitzgibbon. E. B. 

Fonb. (n.b.) .Fonblanque. Bankruptcy. 

Forrest Forrest. Ex. , 

Foi’t I'ortoscue. E. B. 

Foster Foster. Crown Oases. 

Fox Fox. Registration, 

Free. 0. G Freeman. Ch. 

Free. E. B Freeman. E. B. 

G. & D Gale and Davison. Q. B. 

Gale Gale. Ex. 

G. Coop G, Cooper. Ch. 

Gift’ Giffard. Ch. 

Gilb. Eq Gilbert, Ch. 

Glyn & J Glyn and Jameson. Bky. 

Godb Godbolt. K. B. 

Gow Gow, Nisi Prius. 

H. Bl H. Blackstone. 0. P. 

H. L. Cas House of Lords Oases. 

n. & 0 Hurlstone and Coltman. Ex. 

H. & H. . Horn and Hurlstone. Ex, 

H. & M. Hemming and Miller. Ch. 

II. & N Huiistone and Norman. Ex, 

H. & R. Harrison and Rutherford. C. P. 

H. & W. Harrison and Wollaston. Bail Court. 

Hag. Adm Haggard. Adm, 

Hag. Cons. .Haggard. Consistory. 

Hag. Ecc Haggard. EccL 

Hail&Tw Hall and Twells. Oh.. 

Hardr Hardres. Ex, 



Vi TABLE OP ABBEEVIATTONS. 

^1891} Cli, . . . . . . . . . .Law Reports, Chancery (1891 onwards). 

r ••'•t-'Ommon Bench Reports. 

C p •••■••••••• ■ Common Law Reports ( 1853-1 855 ) . 

‘ Common Pleas Division (187 

/**t ^ p Tjl ifewOy* 

Calfi S O •••••• ... Cahabe and Ellis. Nisi Prius. 

CamiV Caldecott. Settlement Oases. 

Car & ff ’ “ ■ ■ ' Nisi Prius. 

Car' <?'- M “ ■ “ ^ • • • -Camngton and Kirwan. Nisi Prius. 

Oar’ * P ■ ■ .Carrmgton and Marshman. Nisi Prius. 

..Carthew. ’iCB. 

Cary. Ch. 

Oas' t’ Hardwicke. K. B. 

Ph ^ * 'i^albot. Ch. 

S' pV • - Oases in dbancery. 

Qjj' 77 ’ .Ohoi<^ Oases in Chancery. 

Oh* Pro Chancery '(1876— 1890) 

Oh* Ren Erecedents in Chancery. 

Reports in Chancery. 

Qi ^ Tj^ Chitty. Bail Court. 

n.L. 

SP-° C»Ilj’er. Oh. 

Colt Parliament. 

Comb Coltman. Registration. 

Coop.’ t.‘ cS^^ "’’SoC’ 

0. Cooper . ’ Oh ^ Chancery temp. Cottenham. 

Cooper. Oh. 

o'. & M. • J®rvis. Ex. 

C. M. & R - Crompton and Keeson. lilx. 

Con. & L. Eoscoe. Ex. 

Coop® . . •.■•S.pr Ch. (M.nd): 

Co^^- . ; ; : Ca^es (Scotland). 

Cox o“c ••••••Cox. Ch. 

: : ; : ; : : ; 

D.'(w.s!) Practice Cases. 

D. & L. ! ! Pnw] Cases, Now Series 

Dans. & id • • • • ■ •Paniell. Ex. Eq. 

Day. & M. , Mercantile. 

Deac. • ■ •^(’^vison aiid Merivale. 0,. p 

Deac. &b ?ky. 

Deai-s. &B. ; • • -^eacoa and Ohitty. Bky. 

g-- c. 0. 

and w Oh App 



TABLE OP ABBREVIATIONS. 


Dell. C. C Denison. Crown Cases. 

Dick. ... ........... Dickens. Ch. 

Dod. .....Dodson. Adni. 

Dongl Douglas. Iv. B. 

Dow . . ..Dow. U. L. 

Dow & Cl Dow and Clark. H. L. 

Dr. & Sm. .......... Drewry and Smale. Oh. 

Drew......... ..Drewrj\ Ch, 

Dr. . . ... ..... . . . . . .Drnry. Cli. (Ireland). 

Dr. & Wal. Drury and Walsh. Ch. (Ireland). 

Dr. & War. Drury and Warren. Ch. (Ireland). 

Drink.... Drinkwater. C. P. 

Dyer Dyer. K. B. 


Ea.st. . East. K. B. 

East, P. C. East’s Pleas of the Crown. 

Eden Eden. Ch. 

Edwards Edwards. Adm. 

El . & Bl. Ellis and Blackburn. Q. B. 

El. Bl. & El .Ellis, Blackburn and Ellis. Q,. B. 

EL & El. Ellis and Ellis. Q. B. 

Eq. Ca. Abr Equity Oases Abridged. 

Eq. P Equity Peports (1853 — 1855). 

Esp Espinasse. Nisi Prius. 

Ex. .Exchequer Peports (1848 — 1856). 

Ex, D .Law Peporis, Exchequer Division (1875 — 1880). 


E. & E. .Eoster and Einlason. N. P. 

M. & K Elanagan and Kelly. Polls (Ireland). 

Ealc. & E Ealconer and Eitzherbert. Election. 

Eitzg Eitzgibbon. K. B. 

Eonb. (n.E.) Eonblanque. Bankruptcy. 

Eorrest Forrest. . Ex. 

Port I’crtescue, K. B. 

Eoster Eoster, Crown Gases. 

Eox Eox. Pegistration. 

Free. 0. 0 Ereeman. Ch. 

Ere©. K. B Ereeman. K. B. 


G. & D. Gale and Davison. Q,. B, 

Gale.... Gale. Ex. 

G. Coop G. Cooi^er. Ch. 

Giff.. Giffard. Ch. 

Gilb. Eq Gilbert. Ch. 

Glyn & J. Gljm and Jameson. Bky. 

Godb Godbolt. K. B. 

Gow. .Gow. Nisi Prius. 

H. BL... ...H. Blackstone. C. P. 

H. L. Cas House of Lords Cases. 

H. & G. Huiistone and Coltman. Ex. 

H. & H Horn and Hmdstone. Ex. 

H, & M Heimning and Miller. Gh. 

H. & N HurLstone and Nox'man, Ex. 

H. & P. ....... .Harrison and Putherford. C. P. 

H. & W. .Ilumson and WoPaston. Bail Court. 

Hag. Adin Haggard. Adm. 

Hag. Cons Haggard. Consistory. 

Hng. Ecc Haggard. Bed. 

Hall & Tw Hail and Twells. Oh. 

Hardr Hardres. Ex. 



table oe abbeeviations. 

Hare .. rr 

Hawk.FO ••••Hare. Oil. 

Hay. & J. ■ • -Ha-rkias’s Pleas of the Orcm-n. 

Haves ' ••••••••• -^ttayes and Jones. Ex. (Ireland). 

Hob. ■■■■■‘■••’••••Hayes. Ex. (Ireland). 

Hodffes"’‘"^-^-’---.l‘^M H.B. 

Hofff Hodges. C.P. 

Holt ■■“■■■•• Hogan. EoUs (Ireland). 

Hoit,Eq;-”-- 5 H ' 

Holt, N?p. Sj* Jj*. 

Hopiv. & 0. ■’■■■■ ■ ■ w Pnus. 

Hopw. «& p. '•’••••• -^opwood and Ooltman. Eegistration. 
Hmi. & W.” " ' :^opwood and Philbrick. Eegistration. 
Hurlstone and AVabnsley. Ex. 

h! ••••••• -Hlali Com. Law (1850— 1866). 

Ir. Eq. E. Chancery (1850— 1866). 

■'18941 Ir. E Hduity Eeports. 

-r. E. C. L * '"•’■■ Haw Eeports (1894 onwards). 

It. E. Eo •■'•^^aCom. Law (1866— 1878). 

^ Hish Equity ( 1866 — 1878). 

J- & H. T , 

J. &W. Vinson and Hemming. Ch. 

J. Kelyng' Walker. Ch. 

J. P. . , mif Heiyng. Crown Cases. 

Jacob y ^stice of the Peace. 

Jenk. Oh. 

Jo. & Lai Jenkins. Ex. 

Johns. . . ' .■ iT®® and Latouche. Ch. (Ireland). 

Jones ... Johnson. Ch. ' 

Jones & 0. ■ ( ones. Ex. (Ireland). 


£ 


K. & G. . . T.- 

H. & J. . • • • • -Heane and Grant. 

•Kay.. 

Keh .; 


Keilw. 
Kel... 
Ken. 
Knapp 


KavT ^ T Eegistration. 

Eay and Johnson. Ch! 

.Kay, eh. 

Keble. K. B. 

■Loen. 

■ Kedway. H. B 
Helyng, Sir Johii. K. B. 

Kenyon. K. B. 

HnapV& 6 P. C. 

Hnapp and Omblor. Election. 

L. & G . . . T • 

L. & M. . . . ' • ‘ nmj q^yq^ Grown Cases, 

n » & ■ if”?!® °if Bail Court. 

f 4 ; ■ ■ • : ; W M 

J (o.s.) Ch. K.B. ^ Now Senes. 

to 1831. 

ll C.P. H^^nkruptcy. 

„ Ex. ;; Pleas. 

>» M. C. ’“■ 

Q. B. ^""gistrates’ Cases. 

„ P. C. gueou’s Bench. 

M P. & it.’ " ■ ■ ■ ■ 'p P'HoTincil 

.. E :;;;--&i«^i^dMatrimonial. 

Adm Hivorce, and Admiralty. 


Sr.:;:; 


/fi:: 



TABLE OF ABBBEYIATIONS. ix 

L. E. n. L 


L. K. P. G 


L. E. Oh 


L. E. Eq. . . . . . . 


L. E. Q. B 


L. E. 0. P 

. . . ) Law Eeports, 1866 to 1875 inolusive. 

L. E. lilx 


L. E. P. & M. . . 


L. E.A. &E. .. 


L. E. 0. 0 


L. E. H. L. Sc. . . 

. . . / 

L. E. Ir 

. . . L'ish Law Eeports (1879 — 1893). 

Latch 

. . .Latch. K. B. 

Loach, G. 0 

. . . Leach. Grown Oases. 

Ld. Eaym. 

. . .Lord Eajnnond. K. B. 

Lev 

.. .Levinz. E. B. 

Lewin, G. G 

. . .Lewin. Crown Cases, 

Lit. Eep. 

...Littleton. G. P. 

LI. & G 

. . .Lloyd and Goold, Oh. (Ireland). 

Lofft 

...Lofft, K. B. 

Longf, & T 

. . .Longfield and To\vn.send. Ex. (Ireland). 

LusK . 

. . .LusSiugton. Adxn, 

Lutw 

...Lutwyche. C. P. 

Lutw. Eeg. Gas. 

. . .Lutwj'cho. Eegistration. 

M. 0. 0 

. . .Moody. Crown Oases, 

M. & H 

. . . Murphj’' and Hurlstone. Ex. 

M. & M 

. . .Moody and Malkin. Nisi Prius. 

M. & P 

. . .Moore and Payne. 0. P. 

M. & Bob 

. . . Moody and Eobinson. Nisi Prins. 

M. & S 

. . . Manle and Selwyn. Iv. B. 

M. & So 

. . . Moore and Scott. 0. P. 

M. & W 

. . .Meeson and Welshy. Ex. 

Mad. & E 

. . .Madean and Eobinson. Scotch Appeals. 

Mac. & G 

. . .Macnaghten and Gordon. Ch. 

M‘01e 

. . .M'Oleland. Ex, 

M'Ole. & Y 

.. .M'Oleland and Young. Ex. 

Macq. H. L 

. . .Macqueen. H. L. 

Madd 

. . .Maddock. Ch. 

Man. & G 

. . .Manning and Granger. C. P. 

Man. & Ey 

... Manning and Eyland. IC. B. 

Manson 

, . .Manson. Bky. and Winding-up. 

Marshall 

...Marshall, G. P. 

Meg 

, . .Megone. Companj’- Cases. 

Mer 

. . .Merivale. Oh. 

Mod 

. . , Modern Eeports. 

Moll 

. . . Molloy. Oh. (Ireland). 

Mont 

. . . Montagu. Bky. 

Mont. & Ayr. . . . 

. . . Montagu and Ayrton. Bky. 

Mont. & B. . . . , 

. . . Montagu and Bligh. Bky. 

Mont.&0. .... . 

.. .Montagu and Chitty. Bky. 

Mont & M‘Ar. . . . 

... Montagu and M‘ Arthur. Bky. 

Mont. D. & D. . . . 

. . . Montagu, Deacon, and De Gex. Bky . 

Moore 

...Moore. C. P. 

Moore Ind. App. . 

, . . Moore. Indian Appeals. 

Moore, P, 0 

...Moore. P.0, 

Morrell 

. . .Morrell. Bky. 

Moseley 

. . . Moseley. Oh. 

Mvl. & Or 

... Mylne and Craig. Oh. 

M‘yl. &K 

. . . Mylne and Keen. Oh. 

N. & M 

. , .Neville and Manning. K. B. 

N. & P 

. . .NevEle and Perry, K. B. 



TABLE OF ABBEEYIATIONS. 


N. B. . . ... ........ .New Eeports (18(32—1865). 

Nelson .Nelson. Ch. 

New Sess. Cas. .New Sessions Gases, 


O’M. & H. O’Malley and Hardcastle. Election. 


[1891] P. ...... Law Eeports, Probate (1891 onwards). 

P. I). Law Eeports, Probate Division (1876 — 1890). 

P. &D. Perry and Davison. K. B. 

P. &K .Perry and Knapp. Election. 

Peake, Add. 0. ...... Peake, Addititmal Cases, Nisi Prins. 

Peake, N. P. Peake. Nisi Prius. 

P. Wms Peere Williams. Cb. 

Philiim. Phillimore. Eccl. 

Pb. Phillips. Cb. 

Pol... .Pollerfen. K. B, 

Pop. .... .Popbam. K, B. 

Price Px’ice. Ex. 


Q. B Queen’s Bench Eeports OS'!! — 1852). 

Q,. B. D. ........... .Law Eeports, Queen’s Bench Division (1876— 

1890). 

[1891] Q. B .Law Eeports, Queen’s Bench (1891 onw'ai'da). 

E .The Eeports, 1893 — 1895. 

B. & B Eus.sell and Evan. Crown Cases. 

B. E Eevised Eeports. 

Bailw. Cas... Bailway and Canal Cases (1835 — 1854). 

RajTB. (Ld.) Lord Raymond. K. B. 

Bidg. L. & S Eidgway, Lapp and Schoales. K. B. (Ireland), 

Bidgw, Bidgwaj'. Parliamentary Cases. 

Bep. Ch .Eeports in Chancery. 

C. Boh Sir C. Eohinson, Adm. (1798 — 1808). 

W. Bob W. Eohinson. Adm. (Iis38 — 1847). 

Bob Abr. BoBe’s Abridgment. * 

Eolle ........ ...... Eolle. K. B. 

Bose . . . Bose. Bky. 

Buss Bussell. Cb . 

Buss. & M. .... Bu.ssell and Mylne. Ch. 

By. & Can. Trail. Cas. Ely. and Canal Cases (1874 onwards). 

By. &M. .Byan and Moody. Nisi Prius. 

Salk. ............... Salkeld. K. B. 

Sau. & Sc Sausse and Scully. Bolls Ct. (Ireland). 

Saund Saunders. K. B. 

Sayer Sayer. K. B. 

Scb. & Lef Schoales and Lefroy. Cb. (Ireland). 

Scott .....Scott, 0. P. 

Scott (N.n.) ...Scott. Now Reports, C. P. 

Select Ca. Ob Select Cases in Chancery. 

Selw. N. P. Selwyn. Law of Nisi Prius, 

Shower ...Shower. K. B. 

Shower P. 0.. . .... . .Shower. Parliamentary. 

Sid...... .Siderfin. K. B. 

Sim. ...... Simons. Ch. 

Sim.&S. Simons and Stuart. Ch. 

Sm. & G. ...... Smale and Gillard. Ch. 

Smith Smith. K. B. 

Smith ....Smith. Registration, 



TABLE OE ABBEEYIATIONS. 


Spiiilw . .Adm. 

St. Tri. State Trials. 

Stark .Starkie. Nisi Prius. 

Str. .Strange. K. B. 

>Styles Styles. K. B. 

Swabey . . Swabey. Adm, 

Sw. & Tr .Swabey and Tristram. Probate. 

Swanat .Swanston. Gh. 


T. Jones Sir T. Jones. K B. 

T. & M. .Terrmle and ACew. Grown Gases. 

T. Eaym. Sir T. Raymond. KB. 

Tam. Tamlyn. Rolls Court. 

Taunt Taunton. 0. P. 

Term Rep Dtunford and East. KB. 

Totbill ..TothilL Ch. 

Turn. & R Turner and Russell. Cb. 

Tyrw Tyrwbitt. Ex. 

Tyrw. & 0 Tyx'wbitt and G-ranger. Ex. 

Vent. Yontris. K B. 

Yewi. ...Vernon. Ch. 

Vern. & S Yernonand Scriven. KB. 

Vea. sen Yosey, sen. Oh. 

Yes Vesey, jun. . Ch. 

Y. & B Yosey and Beames. Ch. 

W. B1 Sir Wm. Blackstoiie. K. B. 

W. Jones Sir W. Jones. KB. 

W. Kolyngo Sir W. Kelynge. Ch. 

W, R Wookly Reporter. 

"VV. W. & D Wilinore, Wollaston and Davison. K. B. 

W. W, & H Wilmore, Wollaston and Hodges. K. B. 

West West. H, L. 

Wightw Wightwick. Ex. 

Willos Willes. 0. P. . 

Wilinot Wilmot’s Notes. K. B. 

Wils. Oh Wilson. Ch. 

Wils. Ex Wilson. Ex. 

Wils. K, B .Wilson. K. B. 

Wins. Saund. Williams' Saunders. K. B. 

Y. & 0 Yonnge and Colly er. Eq. Ex. 

Y. & 0. 0. 0. .... .. Yonnge and Collyer. Oh. 

Y. & J Younge and Jervis. Ex. 

Yolv. Yelverton. KB. 

Younge Younge. Ex. Eq. 




tCpe IBigtst 


ENGLISH 


CEOWN. 

[IJt J. LUr.Y,] 

A. rBKlU)(L'\'rTVES (lUNKHALLY, 2, 

B. Whln r.oxran uy Statot'js, 7. 

C. (lltCWN- T'koleuty. 

1. Unin'ftlhj^ 10. 

2. Jhujitl Fotu'fttx, M. 

li Jiilrmiti/i, l(J. 

4. MirtwJtoir—Srr I^Sea. 

I). Cbown (.llUXT, 17. 

E. 0T4OWK Deist, 

1. M-, (U»I 'w/iaf not, 2i:i. 

2 . J^Horitlfo of, ;}(). 

E. Extent, ExicuirTioN uv, 

L a,'nn'aU)J,‘^^. 

2 . Kvtent hi ('hi of, 

a. Wha(-. may lie Takin, 32, 
h. .Priority of. 35. 

0 . Procooflings in, 38, 

3, Jilwtimt in Aid, 

a. Wh<i Entitled to, <12, 

h, Wliat may be Taken Under, 44. 

0 , .Pt'ioi'{t;y of, 4r), 
d. Prnmidiiii^'H in, -1(5. 

• 1 , AmiH'ono JfiuiKo, 48 , 
i"). JJioin. filnuAf. 

0. Esc.ii.HAT, 

1. JmfniAUtin, ‘Vii. 

2. Tr/irn'se of In/juiAfion, 50. 

3. Fiiilvro. of ./him, .50, 

n. lVI<n‘t'p::ie;C!t!s, ,50. 
fj. Other Property, ,51, 

0 . .Ro-gr.ant by Crown, 03. 
d. Other Matters, 53. 

4. Fiiiluvii of FovHimal llejyn'scntaticcs, 3 
YOL. V. 


CASE LAW. 


H, Petition of Eight. 

1, Generally, 60. 

2, Procefktre , 

a. At Common Baw, 64. 
h. Under Petition of Eight Act, 63. 
Itefiiml to Present, Q&. 

I, Laav Officers. 

1. Generally, 67. 

2. When Attormy- General to le Pao'ty, 71. 
‘d. J}ekttors, 7i. 

4. Proeeilnre Praetieo and, Pleading, 75. 

J. Costs. 

1, Generally, 77. 

2. Of and ayainst Relators, 80. 

K. Crown Servants— Public Officer. 
Ij. Crown Office— Crown Office. 

M. Mines— . iSfT Mines. 
iSr. Penalties— jS’ec Penalty. 

0, Taxes and Duties- Eevenub. 


A. PREEOGATIVES GENERALLY. 

Parting with Prerogatives.] — Although the 
Crown may not of its own authority part with 
any portion of its prerogatives, yot, where the 
Crown has acted under the authority of Paiiia- 
nieut, it may jiart with them. Edvljee JJyramjoe, 
Jdii) parte, 5 Moore, P, C. 27(5 ; 3 Moore, lud. 
App. 468 ; 11 Jur. .855. 

The prerogatives of the Crown cannot bo 
affected except by express legislative enactmeot. 
Weymouth Corrioratioii v. Finjent, 6 B. & S. 22 ; 
' 34 L. J., M. C. 81 ; 11 Jur. (N.a.) 465 ; 11 L. T. 
! 672 5 13 W, R. 338. 
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By a local act a corporation was enabled to ' 
levy tolls and duties, in respect of specified 
goods, upon ships entering a harbour, and out of 
the funds arising from such tolls and dirties to 
repay moneys bitrrowed for the. improvement of 
the harboni-j and to Iteep it in repair. The act 
contained exemptions in favour of the Crown, 
but there was no express enactment that the 
Crown should be liable to toll in other respects. 
Goods not included with in the exemption having 
been imported into the harbour for government 
purposes : — Held, that the Crown was. not liable 
for duties in respect of them. Ih. 

Iiimitation of Dignities.] — Semble, that the 
Crown has not an unlimited poiver. of limiting 
flignities in any way that it pleases, and that it 
cannot create a mode of succes.sion to a title 
totally unknown to the law. Co2)e v. Bd/i- 
u'orr iEnrV), 4-2 L. Cb. 870 ; L. K. 8 Ch. 082 ; 
•29 L. T. 5(15 ; 22 W. E. 8, 

The Crown cannot give to the grant of a 
dignity or honour a quality of descent unknown 
to the law. WUtcs’ Peerage, L. E. 4 H. L. 12(:!. 

Creation of Courts.] — Although the Crown 
may by its })rcrogative establish courts to pi'oc(‘C( I 
according to common law. it .cannot create any 
new court to administer any otlier law. J\^afal 
ilihho])), In. re, S Moore, P. C. (n.s.) lir,; 11 
Jur. (N.s.) 353 ; 12 L. T. 188 ; 13 W. E. 549. 

Under the Bombay charter of justice, the 
Supreme Cotirt at Bombay is invested with full 
and absolute power to allow or deny an appeal 
in criminal cases, and no power is resevvcil to 
the Crown by such charter to grant leave t<i 
appeal in such cases. The case t)f Christian v. 
C'orreii (1 P. W. 329), ol)Hei'ved upon, Peg. v. 
AUiio Ptinm, 5 Moore, P. C. 2{)t). 

The royal court of .fersey has no power to 
order charges for alterations made in the court- 
house, directed at its instance, to be defrayed out 
of the Crown revenues of the island. Judgment 
of the Court of Jenscy, declaring the aHoniey- 
general and receivers of the island liable for 
such charges, reversed on apjjeal, with costs. 
Jersey {^Att-Gen.) v.Oajjeluin, 4 Moore, P. 0,37. 

Prize.] — Privateer sailing and taking prize 
without letters of marque, the prize belongs to 
the king as a droit of the CroAvu. jYir/wl v. 
Goodall, lO Ves. 155, 

Tithe in Extra-parochial Places.] — The king, 
in right of hi.s crown, ha.s a general right to the 
tithes of all binds situate in extra-parochial 
places. Att..-Gen. v. Eardlry (Lm‘d\ Dan. 271 : 
8 Price, 39 ; 22 E, E. G97. 

Effect of Judicature Acts.]-- -The })rerogative 
of the Crown to intervene in actions affecting 
the rights or revenue of the sovereign has not. 
been affected by the Judicature Acts; and for 
the determination of such matters the Hxc.liettuer 
Division of the High Court of Justice had all 
the powers formerly possessed by the Court of 
Exchequer. Atf.-Gcn. v, Goiwtahie, 48 L. J., Ex. 
455 ; 4 Ex. D. 172 ; 27 W. E, 0(51. 

liberty of Subject.]— The Court of Chancery ■ 
is cautious of extending the prerogative of the 
• Crown, so as to restrain the liberty of the sub- 
ject, or his power over his own pei-son and estate, 
further than the law wdll allow. ■ Barnedcy, 
Bxi)arte, 3 Atk. 171, 


Coinage,]— The right to regulate the coinage: 
and paper money of a state is part , of the 
sovereign ])rerogative roc.ognised by the law of 
nations, whic.h is part of the common law of 
England, and tbeveforo such right will be pro- 
tected by the courts of this country. Audrlan 
Emjm'or v, Kimntli, 2 (Jiff. (528. xVllirmcd. .30 
h. J., Ch. (590 ; 7 Jur. (N.s.) -ISO : 4 L. T. 491 ; 9 
W. a. 712. 

Treaties— Interference with Private Eights. | 
— 'Where the government justilied (•(ulaiu ac(.‘<, 
in derogation of the private rigli1.s of fhc plainl.ilV 
in regard to hi.s lobster li.shery, :i.s ac.ls tiiid 
matters of state arising out of political rehiLions 
between Her M.ajosty and the Freiieh goAUjrn- 
ment, contending that they invulvofl the con- 
struction of treaties and of a temporary modus 
vivendi for lobster fishing in Newfoundland and 
other acts of state, and that they were matters 
which could not be iuejuired into by the court : — 
Held, that this defence disclosed lUi answer to 
(lie action. JfaJJ.rr v. Baird. (11 L. J.. P. C. 92 ; 
[1892] A. C. 4i)l ; (57 L. T. .513— P. C. 

Salmon Pishing — Eights of Crown — Staying 
Pi’oceedings.J — AVliere in a pending cause it 
appears that the. Crown lin.s a ])rimu faeie (daiin 
to sfilinon iisliings in dispute, the court ought to 
direct intimation to he made to t.lu' (h’own 
.autliorities, and st.ay tlie action pending their 
detusion to appear nr bring a. sc])!U'at.(i action, 
Oqdm. V. dteimrf. [189(5] A. (J. 129 — 11. L. 
(Sc.) 

Enemies’ Gloocls.] — Enemies’ goods eitmiug 
into this eountry may ho seized for the use of 
the Crown, Land v. Lard A'orfh- and the Hank 
of Jlngland, 4 Doug. 2(5(5, 

Eight to Print] — The Crown ha.s not a ^ire- 
rogativc or a power to grant tin; ju'iniing of 
almamics to tin; Cknnjiany of Stntioner.s, lexelu- 
.sivo of any other, d/afione?'.^' f'o. v. t'arman, 

2 W. Bl. I('i04. 

The king’s priutere \vor(‘ anlbnrist;d to print, 
statutes and abritlgments at common law, e.\- 
clusively of all others who hud not ju'inr grants. 
Jiadiet V. Gamhridqe. ('nhn'rtiif i/, 2 Burr. (5(51 ; 

1 W. Bl. 10,5 ; 2 Ld.' Ken. 397. ‘ 

Eoyal Palaces.]— The privilege of <'xemptiiin 
from the oxeeution of legal proije.ss which 
attaches to royal rusideiices'is based solely on 
the principle that the peivsenal dignity and com- 
fort of the sovereign slmnld jujI be’ intmTered 
with ; and though actual personal residence is 
not necessary to confer it, tin; privilege df)e.s not 
extend to the precincts of a, jialueu sindi ns tliat 
of Hampton Court, the oeonpa,tion of wliieli ns a 
royal residence has bet;n clearly and um'(juivt)- 
cally abaiuloued, which has been a])])ro])rin1ctl 
to uses practically iucoiisislent with the ])er- 
sonal residence of the sovereign, and which tlie 
sovereign has shewn no iutemtiun of using again 
as a rcsidenc(;. Jtt.-Gra. v. Dakin, 39 (j. ,1., 
Ex. 11,3 : L. E. 4 H. L, .338 ; 23 L. '1. ] ; 18 
W. E. nil. 

Exemption from Tolls. |— Carriage and liorsiw 
belonging to the (jueen, driven by 'her eoaeluna.ii, 
and used by a member of her h'oii.seiiold, or his 
family, with the (Queen's pennis.sinn, though not 
upon her service, held exempt from tiinipiki' 
tolls, irasyawir v. Perkhii!, 2 El. & El. .57 ; 28 
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,T., IL G. 227 ; “> Jur. (N.s.) 13.72 ; 7 W, II. 

'I'lie king is exempted, by virtue of . liis pvero- 
gutivc, from tlie operation of ail statutes im- 
posing duties or taxes upon the subject ; and, 
tlieisd'ore, the post-lior.se duty irai)o.scd by 25 
tJeo. 3, c, 51, was not to be jiaid for hor.se.s em- 
jiiovcd iu forwanling pulilic expresses on the 
s('rvic;e of the government, lleti. y. OnoJi, 3 
Term Hep. .51i). 

Undertaking as to Damages.] — The court will 
not, ill favour of the Crown, depart frorn estab- 
lished practice, therefore, in thcea-seof an action 
by the Grown to restrain the dofeudaubs from 
proceeding to eon, struct certain tramways, the 
court I'cfiised to grant an interim injunction 
.against the defendants unless the Grown wmuld 
consent to be bound by the usual undertaking as 
io damages. Sccn^tm'ij of State, for IVar v. 
■C/n/M, 43 L. T. 8.3. ’ 

Where in an action by the attorney-general, 
suing on behalf of the Grown, the court, on the 
merits, is of opinion that an interlocutory injunc- 
tion .should be granted, such injunction will 
be granted, although counsel on behalf of 
1:he Grown deuline to give the undertaking 
as to damages rer[nired iu the case of an 
‘Ordinary applicant. Aft.-Ge/i. v. Alhami Hotel 
( (>5 I.. J.. Gh. 8.S.5 : [ 1 2 Ch. 0% ; 75 L. T. 

IWi— G, A. 

If the ease for the Crown were a. very doubtful 
.one an injunction might be refused unless .some 
undertaking in damages were given. It>. 

No Liability for Predecessor.] — The reigning 
sc)veveign is not liable to make compensation for 
damage to the prnjierty of an individual occa- 
sioned by the negligence of the servants of the 
<Town iu a preceding reign ; nor, .semble, even 
■where such damage has been done in his own 
reign. Canterhueii Q'%seomitt)y. Att.-Gm.., 1 Ph. 
-..SOB ; 12 L. J., Gh. 281 ; 7 Jur. 224. 

Royal Marriages.] — The Iloyal Marriage Act, 
12 Geo. 8, 0 . 11, extends to prohibit the con- 
tracting of marriages, or to annul any already 
contracted, in violation of its provi.sious, wher- 
<wcr the .same may be coutractetl or solemnised, 
■either within the iWlm of England or without, 
Akif.svv‘ Prernije, 11 Cl, A F. 35 ; S Jur, 7i)3. 

Prohibition.] — Prohibition lies not iu an in- ■ 
ferior court iii’ter the defendant has pleailed , 
there: for by pleading the defendant submits' 
to the jurisdiction. But at the .suit of the king I 
prohibition lies, though the defendant pleaded ; 
but if a probibition ha.s been granted, the court 
will grant a supersedeas if there is an affidavit 
■that the cause arose within the jurisdiction. 
Anon., I Vern. 3U1. 

India — Exercise of Arbitrary Po'werin,] — The 
MM/mi'c by govornuicut of the i)ru})erty ttC a de- 

■ cca.sed indeiiciidcut rajah, under circnni.slanees 
whiel) imply ilie exercise of force and arbitrary I 
power, cannot bo impiired into by a numicipal ! 

■ court of justice. Ea.s-t huVui Ikh y. Kamai‘lhee\ 
lUaje Sail ilia. 7 \V, Jl. 722. 

Colonies.] — The prerogative of the Orn-wnrums 
in the colonies to the same extent as in England. 
Jiatemane Tnid.% Iii.rr, 42 L. .1., Gh. 553 ; E.ll.' 
1.5 Eq. 355 ; 2S L. T. 3<.)5 ; 21 W. it. 435. 

Colonial Assembly.] — Semble, the Orowm, 

•by its prerogative, can create a legislative 


as.seinbly in a settled colony, subordinate to 
piai'liament, but with- sufficient |)ower within 
the limits of the colony for the government of 
its inhabitants ; but qumre whether it can 
bestow upon it an authority, viz., that of eom- 
I mitting for contempt, not incidental to it hylaw% 

[ JCiclley y. Camrn.^ 4 Moore, P. 0. 1)3 ; 7 Jur. 137. 

Waiver of Forfeiture — Proof of.] -- A for- 
feiture may bo w'aived by the Crown as well 
a.s by private individuals, and such wniver may 
be proved by similar evidence, e.g. by the coin 
! tinned accept.ance of the Crown rent in respect, 
of a r-narket after conduct which would give the 
Grown a right to forfeit a grant. Hiddletoii 
{Lord') V. Potver, 11) L. IL, Ir.' 1. 

Action of Ejectment by the Cro'W’n—Eguitable 
Defence — Specific Performance.] — In an action of 
ejectment by the Crow'ii a defendant may set up 
any equitable defence which would have" availed 
against a private plaintiff. .Judgment held to 
have been rightly entered for the defendant 
where a concluded contract with the Crown was 
proved entitling him to the issue of a gran t in 
respect of the land in suit. Aft. -Gen, foe 
Tr'nMad y. Jhniriie., [1895] A. C. 83 — P, 0. 

Royal Proclamation.] — The object of a royal 
proclamation is only to make known the existing 
law; it can neither make nor unmake the hnv. 
Hence the proclamation of the 13th 3Iay. 1831, 
whereby the provisions of the Foreign Enlist- 
ment Act were enforce<l, and the subjects of the 
Crown were warned of the risks they incurred 
by sending contraband of war to cither of the 
belligerent powers in America, had no efiect 
upon the legality of an ailvonturo for trans- 
porting munitions of war to the Confederate 
States. Chavasm, Ex 2ntrtc, Geazetirookf In re, 
4 De a., J. & S. 6.5.5 : 34 L. .L, .Bk. 17 ; 11 ,lur. 
(N.S.) 406 ; 12 L. T. 249 : 13 W. E. 627. 

Interpleader.] — Order of interpleader made 
.against the Grown. Iteidy. Steam, G Jur. (N.S.) 
267. 

Relief under Interpleader Act, 1 & 2 W. 4, 
c. 58, refused in a case whore pending .an action 
an extent in chief issued against the jdaintiffs, 
and on inr^uisition had, the debt sued for was 
returned as seised to the use of the Grown, 
Candy v. Mawilum,, 6 Man. & G. 710 : 7 Scott 
(N.R.) 401 ; 13'L. J., C. P. 17. 

Right of Cro'wn to Discovery.] — The Grown 
has tlie same right of discovery against a sub- 
ject as one subject has against another, but 
cannot be compelled to give discovery to a 
subject. Att.-Ge\i, v. Enocaetle-iquai-Tijne Cor- 
mrathai, 66 L. J., Q. B. 593 ; [1S97] 2 Q. B. 
3.S4 ; 77 L. T. 203— 0. A. 

■ The fact th.at on an information the defe.n- 
dants’ answer has not beeir excepted to within 
six weeks does not preelude the Grown from 
obtaining discovery in tlie usual way. II. 

Executive Gfovernment — Liability for Negli- 
gence — Reasonable Care.] — Where the executive 
government possesssetl the control and uianago- 
inent of atidal harboui', with authority to remove 
obstructions in it, and the public had a, right to 
navigate therein, subject to the harbour regula- 
tions and without payment of harbour dues, the 
staiths and wharves belonging to the executive 
government which received wharfage and tonnage 
dues in. respect of vessels using them Held, 
1—2 
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tliat there was a duty imposed by law upou the 
executiTC government to take reasonable care 
that vessels using the staiths in the ordinary 
manner may do so without damage to the vessel. 
Reasonable care is not shewn when, after notice 
of danger at a imrticular spot, no inquiry is 
made as to its existence and extent, and no 
warning is given. Her/, y. W'iUkms, 53 L. J., 
P. 0. C-l ; 9 App. Gas. 4-18 ; 51 L. T. 540— P. 0. 

The principle of liability for negligence estab- 
lished by Canal Co. (11 

A. & E. 223), md Marse^ Boehs Trudees v. 
YT'i&?w (L.B. 1 H. L. 93), approved of , and applied 
to the executi ve government in the above ciremn- 
stanees, which were distinguishable in respect of 
non-receipt of harbour dues, notwithstanding the 
Crown Suits Act, 1881, s. 37. Ih. 

Tort hy Government Officials— Trespass against 
Crown or Executive.] — •An action for trespass 
committed or intended is not maintainable 
against officials of the Grown or government 
sued in their official capacity or as an official body. 
Muletqli V. Oosclieti, 67 L. J., Oh. 59 ; [1S98] 1 
Oh. 73 ; 77 L. T. 42!) ; 4« W. E. 90. 

Such an action will, however, lie against such 
officials in respect of acts actually done or 
directed by them if sued in their individual 
capacity, even although such acts be done hy 
the authority of the government. Ih. 

Civil Servant — Engagement for Term Certain 
— Right to Dismiss at Pleasure.] — There is a.n 
absolute power in the Crown, in the absence of 
statutory provision to the contrary, to disnuss at 
pleasure a person employed in the civil service 
of the Crown, Dunn-v, Itcp., (iS L. J., Q. B. 279 : 
[1896] 1 Q. E. 116 ; 73 L. T. 695 ; 44 W. E. 243 ; 
60 J. P. 117—0. A. 

Reduction in Rank.] — A supervisor of 

Inland Revenue was appointed in 1881 to hold 
office “ during the pleasure of the Cominissiouev.s 
of Inland Eoveni;e.” By s. 4, sub-s. 3, of the 
Inland Revenue Regulation Act, 18i)0, the com- 
missioners have pow'er to reduce or discharge any 
such officer as they see cause. The comniissiouer.s 
directed the supcrvi.sor to collect statistics for the 
Board of Agriculture. The supervisor refused 
to comply with the order as being one which 
did not concern his duties as an official of Inland 
Revenue. The commissioners thereupon reduced 
him in rank. In an action against the commis- 
sioners to recover flainages : — Eehl, that no cause 
of action was shewm, and that, in the exercise of 
the inherent Jurisdiction of the court, the action 
should be stayed. Wodlivigton v. itohi/ison, 75 
L. T. 446— C. A, 

Civil Service in Hew South Wales.] — The 

Civil Service Act, 1884, defines and limits the 
■ powers of the Crown in tiie Colony of New South 
Wales to dismiss civil servants in that colony, 
and has made an exception to the rule which 
prevails in New Bouth Wales, as well as in this 
country, that in a contract for service under the 
Crown there is -imported a condition that the 
Crown may dismiss at pleasure. Could v. Stnart, 
Go L. J., P. C. 82 ; [1896] A. C. 575 ; 75 L .T. 1 10 
— P, C. And seo Public Opficeb, 


B. WHEN BOUND BY STATUTE. 

limitation Acts.] — ^^fhe rights of the Crown 
are not barred by any Statute of Limitations, 
unless it is expressly named therein ; and this rule 


extends to cases where the right of the Crown is 
merely nominal. Beg. v. Bayhj or Baglcg., 1 
Dr. & War. 213 ; -1 Ir. Eq. R. 142. 

Prescription Act.] — Ch’own not bound by 
s. 3 of the Proscription Act as to fincient. lights. 
Pevrn v. Binni% [1891] 1 Ch. 658. Apjiroved 
in Wheaton v. Majde, 62 L, J., Oh. 963 ; [1893] 

3 Ch.48 ; 69 L, T. 208 ; 41 W. R. 677— C'.. A. 

Acts transferring Jurisdiction of Courts.] — 
Qu,mre, whether, wlicn an act of puiliaineiii 
transfers jurisdiction from one court, to another, 
or grants an extension of the jurisdiction of an 
existing court, it is necessary, in order to make- 
the act binding on the Crown, that the Crown 
should be named therein. ‘London Corporation 
V. Att.-Oen.. 1 H.L. Cas. 440. Affirming 8 Beav. 
270 ; 14 L. J., Gli. 305 ; 9 ,hu‘. 570. 

Bankruptcy Acts before 1883.] — The Crown 
not being bound by the Statutes of Bankruptcy, 
the protection of a bankrupt from an extent is- 
limited to actual attcmlancc upon the coimuis- 
sioners upon the common-law privilege of a 
witness or party, not extending through the 
intervals of adjouniinent by the stature. Temph\ 
Ex 2)artx, 2 Yes. <!s: E. 391 ; S. P,, .Cnnrrl, Ex 
parte., 19 Ye.s. Ido; Crawford v, A.tt-Cen,, 7 
Price, 2, 

Wliether the king was bound l)y the Statutes of 
Bankruptcy was doubted in Att.-Gen. v. Sfam/- 
forth (Bunb. 98). But in Bex v, Bixlep (Bnnb. 
’202), it was held they did not bind the ’Crown. 

Bankruptcy Act, 1883.] — Sect. 150 of the 
Bankruptcy Act, 1883, enacting that, save as 
therein provided, the provisions of that not re- 
lating to the romctlies against the property of 
a debtor, the priorities of debts, the efl'eot of a 
composition or scheme of arrangement, and tlie 
ofliect of a discdiarge, shall bind the Crown, divt's 
not by virtue of the Judicature Act, 1875, s. !<), 
operate as an incorporation in the Companies 
Act, 1862, of a similar provision so us in a wind- 
ing-up to bar the Crown of its prerogative of 
priorit 3 ' of payment over all creditor, s. Oriental 
Ikmh Corporation, In re, The Crown, Ex parte,. 
54 L. J., Ch. 327 ; 28 Ch. D. 643 ; 52 L, T. 172. 

Disclaimer binding on Crown,] — Thepro- 

vi,sion.s of s. 35 of the Bankriiptey Act, 1 883, as to 
the disclaimer of onerous ] )roperty, are “ provisions 
relating to the remedies against the property of 
a debtor” within the meaning of s. L50 of tliat 
act, and are therefore binding upojr the Crown, 
Comuimlouern of Wooda and Eoredn, Ex parte, 
Thomaa, In re, or 'I'homait, Ex -parte, Trotter, In 
re, 57 L. -L, Q. B. 574 ; 21 (j. B. D. 380 ; 5!) L. 1'. 
447 ; 5 Morrell, 209 ; 36 W. R. 735. 

Receiver.] — Tlie Crown, tliongh not bound ]> 3 '' 
the 3 & 4 Will. 4, c. 55, s. 31, and 3 & 4 Vied, 
c, 105, s. 20, which give to creditors b^' judgment 
or recognizance a right to have a' roceba'r 
appointed on petition, may take adva-ntago of 
the aebs, but is aiot bound by the restrictions 
imposed on that riglit by the 12 A: 13 Viet, 
c. 95, s. 10, Beg. v. Cricire, 2 Ir. Ch. II. 65. 

Statute of Erauds.] — Tlui Statute of I'T'ands : 
does not bind the Grown, but takes place only 
between party an<l party, for tlie king is mifc 
named. Lord Hardwickc, however, douliled tin's 
doctrine. Addington v. Cann, 3 Atk. 154. 
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Exemption from Poor Rates.] — The Crown, 
not being- named in the Poor Relief Aet, 1601, 
4:? Rliz. c. 2. is not bound by its' enactments. 
Jfom-)/ Dorl‘,s‘ rijid Ilarhoui' Boat'd v. Caitieron. 
n 11. L. Gas. 44:i ; 20 C. K. (JT.S.) r,6 ; 35 L. J.. 
M. G. 1 : 11 .lur. (X.S.) 746 ; 13 W. R. 1069. 

Property, therefore, in the oeeupation of the 
'Growji, or in tliat of peu’sous using it exelu.sively 
iji and for the service of the Crown, is not rat- 
able to the relief of the poor. Ib. 

Crown property, as well as property devoted 
to or made subservient to the Queen’s govern- 
ment, is c-xem]>t from poor rates, but property 
held upon trust to create or to improve docks and 
h.'irbours in seaport towns, though having a 
liublic ebaraeter. and though devoted to public 
]mr] loses, is nevertheless subject to be rated to the 
relief of the poor. Cli/do JVarif/atioii y'ruatn'a 
V. 4 Macfj. PI. L. 931. 

The law of England and tlic law of Scotland 
:are in, these points identicaL Ih. 

Effect of Saving Clause,] — Seinble, that a 
saving clause in a statute in favour of the Crown 
refers to rights of ])i-operty or rights in the 
n.ature of property which belong to the Crown 
■as Crown property. Taruumth Corjjoration. v. 
Sinmons, 47 L. J., Ch. 792; 10 Oh. D. 51S ; 
;3S L. T. 881 ; 26 W. R, 802. 

Colonial Statute,] — The Victorian Statute, 
Crown Liability and Remedies Act, 1865 (28 Viet. 
No. 241), s, 17,' does not affect the prerogative of 
the Ci'own when suing in this country. lb. See 
Eu'cliange Banh of Catutda v. Reg., 55 L. J., 
P. C. 5 11 App. Cas. 157. .sW COL 02 TY. 

lands Clauses Act — Payment out of Court.] — 
A railway company, under the powers of its aet, 
.gave notice to a lord of the manor to take a 
piece of land on the seashore winch he claimed 
as part of the waste of hi.s manor. The purchase- 
money was assessed by arbitration, hut an 
adverse claim having been made by the Ciwn, 
the company paid the purchase-money . into 
court under the 76th section of the Lands 
Clauses Act. The Crown filed an information 
against the lord of the manor claiming the land, 
together w’itli other laud, as part of the fore- 
shore. The lord of the manor having filed a 
petition for jiaymeat of the purcha.sc-monej to 
him : — Held, that as the Crown could not be 
Pirought before the court under the Lands 
'(dauses Act to contest the claim of the petitioner, 
the petition ought to stand over till the informa- 
tion had been heard. Loieoxtoft (fMatwe of'), 
ht re. Bee.ve., Bx parte. 52 L. J.. Ch. 912 ; 24 
■Ch. I). 253 ; 49 L. T. 523 ; 32 W. R. 309— C. A. 

Act giving Right to bring Error — Crown 
Bound.]— Ry 11 Geo. 4, and 1 Will. 41, e. 70 
(repealed), wu’its of error ujion any judgments 
given by the Queen’s Bench, Common IReas or 
'Exchetiuer, were made returnable by the judges 
■and bai'ous,. or judges only (rf the other two 
courts, in the Exchequer Chamber. The Crown 
was held hound by that enactment, .so that 
■a %vi'it of error lay upon a jirdgment for the 
Crown in a petition of right to the Exchequer 
Chamber. I)e Bode QiarotC) v. Beg, Qn error'), 
13 Q. B. 364 ; 14 Jur. 970— Ex. Ch. 

Appeals from Justices.] — The Summary 
■Jurisdiction Act, 1857, 20 & 21 Viet. c. 43, which 
gives an appe.ai against, an order of justices, 


Statute — Crown Fropenij. 

binds the Crown, Jlnoro v. Smith . 28 L. J., 
M. C. 126 ; 1 EL & El. 597 ; 5 Jur. (if.S.) 892 ; 7 
W. R. 206. 

C. CROWN PROPERTY. 

1. Genbkally. 

The object of the act 21 Jac. 1, c. 14, was to 
put a defendant litigating with the Crown in the 
same situation as any other defeiulant ; hut the 
statute does not apply in efiuitjq where, in the 
matter of discovery, the Grown and a sirbject 
litigating together arc precisely on the same 
foo'ting as ordinary parties. Att.- Qr.ii. v, Tjondon 
Corporation, 2 Mae. k, G. 247 ; 2 Hall & Tw, 1 ; 
19 L. J., Ch. 314; 14 Jur. 205. Affirming 12 
Beav, 171. 

Where the Crown lias been in possession of 
lands for more than 1 60 years, and a corporation 
who originally claimed under varion,s charter, s 
granted by the Crown, and particularly charters 
fif Edward VI., Henry VIIl., and Charles II., 
refrain from asserting their legal rights, having 
had opportunities of doing so during such period, 
the court wall not interfere .in equity, but remit 
the partie.s to their legal remedies. JCnigdon- 
upon-IInll Corporation v. Att.-Oen., 5 L. T. 
420. 

A voyage of discoveiy having been executed, 
and a narrative of it prepared under the orders 
of the Grown, the nai-rative is the property of 
the Crown ; but on a bill by a publisher authoiised 
by the secretaiy to the Board of Admiralty to 
publish such a narrative, the profits remaining at 
their disposition, an injunction restraining pub- 
lication by a, stranger was ffissolvcd. Alool v. 
jS'ri»eM«Ze, 3 Swanst. 687. 

When part of the mortgagor’s intcreist is vested 
in the Grown, the court will not decree fore- 
closure in respect thereof, but will give the 
plaintiff liberty to apply in chambers for a .sale. 
Bartlett v. Bees, 40 L. J., Oh. 599 ; L. R. 12 E(.i. 
395 ; 25 L. T. 373 ; 19 W. R. 1046. 

Bank stock was purchased by the government 
of Maryland before the American war', and vested 
in trustees for the discharge of certain hills. 
After the peace, upon a hill under an assignment 
by the new state of part of the stock a,s a com- 
pensation to mortgagees of lands that were 
conlisc,ated, the fund subjected to that assign- 
ment was claimed the new .state, and, there 
being no claim under the bills, the whole was 
claimed by the surviving trustee beneficially, 
also by the proprietary under the old govern- 
ment, and a specific lien was insisted on in 
resjrect of lo.s.se,s by conlbscation oeea.sionotl by the 
refusal of the trustees to transfer ; — Held, that 
there was no lien ; that the now state could take 
only such rights of the old as were within its 
jurisdiction ; that the claims of the jilaintiffs 
and Lhe state, in I'cspect of the confiscations, 
were the subject of treaty, not of munici])al 
jurisdiction ; and the fund, no object of the 
tru.st existing, must he at the disi)OHal of the 
Grown, The court cannot decree against a title 
in the Crown a})i)arent on the record, though not 
insisted on at the hearing. Barday v. It mHell, 
3Ves.424. 

Grant of Land and of Licence to Depasture 
Cattle, Effect of,] — ^A grant of laiul in fee by 
the Crown, and also aiiccnccto depasture cattle 
on Crown lands (which is in substance a lease), 
carries with it the right to capture and api)ro- 
priate all wild animals found on .such land. 
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that there was a duty imposed by law upon the 
executive government to take reasonable care 
that vessels using the staitlis in the ordinary 
manner may do so without damage to the vessel. 
Eeasonable care is not shewn when, after notice 
of danger at a particular spot, no inquiry is 
made as to its existence and extent, and no 
warning is given, lieg. v, Willvims. .53 L. .T., 
P. C. 64 ; 9 App. Cas. 418 ; 51 L. T. 546— P. C. 

The principle of liability for negligence estab- 
lished by Paraahj w Ltmmsh'r Canal Co. (11 
A. & E. 223), and Mersey JDoclts Trustees v. 
(riihs (L.K. 1 H.L. 93). apirroved of , and applied 
to the executive government in the above circum- 
stanees, which were distinguishable in respect of 
non-receipt of harbour dues, notwithstanding the 
Crown Suits Act, 1881, s. 37. 1 ft. 

Tort by Government Officials— Trespass against 
Crown or Exeentive.] — An action for tre.s{)ass 
committed or intended is not maiutainable 
against officials of the Crown or government 
sued in their official capacity or as an official body. 
Raleiyh v. Goselim, 67 L. J., Ch. 59 ; [1898] 1 
Cb. 73 ; 77 L. T. 429 ; 46 W. R. 90. 

Such an action will, however, lie against sirch 
officials in respect of acts actuallj’’ done or 
directed by them if sued i]i their individual 
capacity, even although such acts be done by 
the authority of the government, /ft. 

Civil Servant — Engagement for Term Certain 
— ^Right to Dismiss at Pleasure.] — There is an 
absolute power in the Crown, in the .absence of 
statutory provision to the contrary, to dismiss at 
pleasure a person employed in the civil service 
of the Crown. Dunn v. Bed.., 65 L. -T., Q. B. 279 ; 
[1896] 1 Q. B. 116 ; 73 L. T. 695 ; 44 W. R. 243 ; 
60 J. P. 117— C. A. 

— — Reduction in Rank.] — A. supervisor of 
Inland Revenue was appointed in 1881 to hold 
office “ during the pleasure of the Coinmissiouors 
of Inland Revenue.” By s. 4, sub-s. 3, of tlie 
inland Revenue Regulatii^n Act, 1S90, the com- 
missioners have power to reduce or discharge any 
such officer as they see cause. The commissioners 
directed the supervisor to collect statistics for the 
Board of Agriculture. The supervisor refused 
to comply with the order as being one which 
(lid not concern his duties as an official of Inland 
Revenue. The commissioners thereupon reduced 
him in ]-ank. In an action agaijist the commis- 
sioners to recover damages : — Held, that no cause 
of action was shewn, and that, in the exercise of 
the inherent jurisdiction of the court, tlie action 
should be stayed. WortMugtou -v. BvhUmn, 75 
L. T. 446—0. A. 

- — Civil Service in New South Wales.] — ^I'he 
Civil Service Act, 1884, defines and limits the 
■ pow'crs of the Crown in the Colony of New Houth 
Wales to dismiss civil servants in that colony, 
and has made an exception to the rule wdiich 
prevails in New South Wales, as well as in this 
country, that in a contract for service under the 
Crown there is ^imported a condition that the 
Crown may dismiss at pleasure. Qould v. MtiiaH, 
65 L. J., P. 0, 82; [1896] A. 0. 575 ; 75 L .T. 110 
— P. C. And see Public Offiobk. 


B. WHEN BOUND BY STATUTE. 

limitation, Acts.] — ^The rights of the Crown 
are not barred by any Statute of Limitations, 
unless it is expressly named therein ; and this rule 


extends to (‘ase.s where the right of tiio Crown is 
'merelv nominal. Berj. v. Brn/h/ or Baylnj. 1 
Dr, & W.ar. 213 ; 4 Ir. Eq. R. 142. 

■ Prescription Act,]— Crown not bound by 
s. 3 of the Pi’escription Act as to ancient lights,. 
Berry v. Eames, [l.SQl] i Ch. 6.58. Approved 
in tVheuton v. d/wyjft', 62 L, J., Uh. 963 ; [IRlffi], 
3 Ch.48 ; 69 L, T. 203 ; 41 W. K. 677— C. A. 

Acts transferring Jurisdiction of Courts.] — 
Quajre, whether, -wlien an act of ])arlhanent 
transfers jurisdiction from one court to annthei', 
or gi'ants an extension of the jurisdiction of an 
existing court, it is necessary, in order to make- 
the act binding on the Crown, that tlie Grown 
should be named therein. London Corpornthm 
V. Att.-Gen.. 1 H. L. Cas, 440. Affirming8 Bear. 
270 ; 14 L. J., Ch. 30,5 ; 9 ,lur. 570. 

Bankruptcy Acts before 1883.] — The Crown 
not being bound by the Statutes of Bankrujitcy, 
tlie protection of a bankruiit from an extent is 
limited to actual attendance upon the commis- 
sioners upon the common-law privilege of a 
witness or party, not extending through the- 
intervals of adjournment by the statute. Temjde, 
Er purtv, 2 Ves. A: B. 391 ; S. 1’., Bussel, Esr- 
yntrte, 19 Yes. 165; Crawford v. Att.-Gen., 7 
Pricej 2. 

Whether the king was bound by the .Statutes of 
Bankruptcj' was doubted in Att.-Gen. v. Stuny- 
fortk (Bunb. 9,S). But in Bex v. Pimley (Bunb, 
202), it was held they did not bind the Crown. 

Bankruptcy Act, 1883 .] — Sect. 150 of the 
Bankruptcy Act, 1883, enacting that, save as 
therein provided, the provisions of that act re- 
lating to the remedies ag.ainst the property of 
a debtor, the priorities of debts, the effect of a 
composition or scheme of arrangement, and the 
effect of a discharge, shall bind the Orovvn, docs, 
not by virtue of the Judicature Act, 1875, s. 10, 
operate as an incorporation in the Companies- 
Act, 1802, of a similar provision so as in a wind- 
ing-up to bar the Crowii of its pi’erogative of 
priority of piayment over all creditors. Oriental 
Bank Corporation, In re. The Crown, Ex parte,. 
54 L. J., Ch. 327 ; 28 Cli. D. 643 ; 52 L. T, 172. 

Disclaimer binding on Grown.] — The pro- 
visions of s. 55 of the Bankruptcy Act, 1883, as to 
thedisdaimorof onerous property, are “provisions 
relating to the remedies against the property of 
a debtor” within the meaning of s. 1.50 of that 
act, and are therefore binding upon the Crown. 
Commissioners of Woods and Foi'rsh, Ex partr,. 
Thomas, In re. or Thomas. Ex parte, Trotter, Tn 
re, 57 L. J., Q. B. 574 ; 21'Q. B. D. 380 ; .59 L. T. 
447 ; 5 Morrell, 2t)9 : 36 W. R. 735. 

Receiver.] — The Crown, though not bound by 
the .3 4: 4 Mill. 4, c. 55, s. 31, and 3 4 Viet, 

c, 105, R. 20, vt'hicli give to creditors by judgment 
or recognizance a right to Iiavc a receiver 
appointed on petition, may take advantage of 
the acts, hut is not bound by the restrictions . 
jmpo.sod on that right by the 12 <fc 13 Viet, 
c. 95, s. 10. Reg. v. Cruise, 2 Ir. Ch, R. 65. 

Statute of Frauds.]— The Statute of Emuds 
does not bind the Crown, but takes place only 
between party and : party,: for the king is not 
named. Lord Hai'dwicko, however, doubted tliis 
doctrine. Addington v. Vann, 3 Atk. 164. 
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Exemption, from Poor Kates. J — The Crown, 
not being- iiaiuod in tlio P(ior ileliof Act, I(>01, 
43 FJiz. c. 2. is not liound by its enactments. 
Jlrrsi-i/ JJorJat ami Ifarhinu' Jio/n'd v, Ctnttrron. 
11 H.'L. Cas. 44.3 : 20 C. K. C^^s.) of} ; 5J.1 L. J.. 
.^r. ('. 1 ; 11 ,Im-. (x.,s.) 74<; : 1.1 W. E. 1000. 

Property. tlu;re£ore. in the oceupntion of the 
Crown, or in that of persorrs using it exclusively 
in and for the sornce of the Crown, is not rat- 
able to the relief of the poor. Ih. 

Crown property, as well as property devoted 
to or rna.de .subservient to the Queen’s govern- 
ment, is exempt from poor rates, but projjert.y 
hold upon trust to create or to improve docks and 
h-arbf>urs in seaport towns, though having a 
public character, and though devoted to public 
]nirposes, is neverthelo-ss subject to be rated to the 
relief i.)f the imor. (‘biile Warif/alioti Ti’iihUtk 
V. Aflawan/u 4 Macq. 11. L. t)BI, 

The law of England and the law of Scotland 
.'.are in these points identical. Ih. 

Effect of Saving Clause.]— Semblo, that a 
saving chanse in a .statute in favour of the Crown 
refers to rights of property or rights in the 
natm-e of property which belong to the Crown 
as Crown proiierty, Yavmmtii Corjiorathni v. 
Simmons. 47 L. j.. Ch. 7i)2 ; 10 Ch. L>. 518 ; 
:38 L. T. 881 ; 20 W. E. S02. 

Colonial Statute.] — The Victorian Statute, 
■Crown Liability and Homedics Act, 1865 (28 Viet. 
No. 241), s. 17, does not affect the prero,gative of 
the Crown when suing in this country. Ih. See 
Rroluinge IfanJt of Canada v. Reg.. 55 L. J., 
P. C. 5 : 11 App. Gas. l.">7. And ,s-pa Coloxy. 

Lands Clauses Act— Payment out of Court.] — 
A railway company, under the powers of its act, 
gave notice to a lord of the manor to take a 
piece of land on the seashore which he claimed 
as parr of the waste of his manor. The purchase- 
money was assessed by arbitration, but an 
■advei-se claim having been made by the Crown, 
the company paid the purchase-money into 
■court mrder the 76th section of the 'Lands 
Clauses Act. The Crown filed an information 
.against the lord of the manor claiming the land, 
together with other land, as part of the fore- 
shore. The lord of the manor having filed a 
petition for payment of the purchase-money to 
him ; — I-Ield, that as the Crown could not he 
brought before the court uinler. the Lands 
'Clauses Act to contest the claim of tlte petitioner, 
the petition ought to stand over till the informa- 
tion had been heard. Lowestoft QMamn' of'). 
In re. Reeve. Mr jn/rte. 52 L. j., Ch. 912 ; 24 
Ch. D. 253 ; 49 L. T. 523 ; 32 W. R. 309— C. A. 

Act giving Right to bring Error— Cro-wn 
Bound.]- By 11 Geo. 4, and 1 Will. 41, c. 70 
(i-epealed), writs of error upon any judgments 
given by the (Jimen’.s Bench, Common Pleas or 
Exchequer, were maile returnable b 3 ’' the judges 
and ]iaron.s.- or judges only of the other two 
coiuds, in the Excheriuor Chamber. The Crown 
was held bound ly that enactment, so that 
a writ of error lay n})OU a judgment for the 
Crown in a petition of right to the Exchequer 
-Chamber. I)c Rode (^Raron) v. Reg. {in error), 
13 Q. B. 364 ; 14 Jur. 970— Ex. Ch. 

Appeals from Justices.] — The Summary 
Jurisdiction Act, 1857, 20 & 21 Vict..c, 43, which 
gives an appeal against an order of justices, 


binds the Croum. Jlotwe v. Smith. 28 L. J.. 
•M. C. 126 ; 1 El. & EL 597 ; .5 Jur. (x.s.) 892 ; 7 
W. E. 206. 

C. CROWN PROPERTY. 

1. Gexerally. 

The object of the act 21 Jac. 1, c. 14, was to 
put a defendant litigating w’ith the Cromiin the 
same .situation as aiqv other defendant ; but. the 
statute does not apply in etputj', where, in the 
uvatter of discoirery, the Grown and a subject 
litigating together are precisely on the same 
footing as oi'din aiy parties. Att.- ffen. v. London 
Corporation, 2 M.ac. & G. 247 : 2 Hall & TV. 1 ; 
19 L, J., Ch, 314 ; 14 Jur. 205, Affirming 12 
Eea%'. 171. 

Where the Crown has Iiceu in posse-ssion of 
' lands for more than l(!0 v-eans, and a corporation 
who originally claimed under various charters 
granted the Crown, and i)articularly charters 
of Edward VL, Henry VI IL, and Charles II,, 
refrain from asserting their legal rights, having 
had opijnrtunities of doing so during .such period, 
the court will not interfere .in ctpiity, but remit 
the parties to their legal i-emedies. Kingston- 
•npoii-llull Corporation v. Att.-Qen.. 5 L. T. 
420. 

A vo^vage of discovery Raving been c.xecuted, 
and a narrative of it prepareil under the orders 
of the Crown, the narrative is the property of 
the (.h-o wn ; but on a bill by a publisher authorised 
by the secretary to the Board of Admiralty to 
publish such a narrative, the profits remaining at 
their ilispositiou, an injunction restraining pub- 
lic.ation by a stranger was dis.solved. yiool v. 

3 Swanst. 687. 

Wltcn part of the mortgagor’s interest is vested 
in the Crown, the court will not decree fore- 
closure in respeet thereof, but will give the 
plaintiff liberty to apply in chambers for a sale. 
Bartlett v. Reem, 40 L, .1., Ch. 599 ; L. E. 12 Eq. 
39.5 : 25 L. T. 373 ; 19 W. R. 1046, 

Bank stock w.as purchased by the government 
of Maryland before the American ■wai-. and vested 
in trustees for the discharge of certain bills. 
After tlie peace, upon a bill under an assignment 
by the new' state of part of the stock as a com- 
pensation to mortgagees of lands that -were 
confiscated, the fund .subjected to that assign- 
ment was claimed bj' the new state, and, there 
being no claim under the bills, the whole was 
claimed by the surviving tru,stee beuefieially, 
al.so by the p)-oprietary under the old govern- 
ment, and a .specific lieu was insisted on in 
respect of losses by confiscation occasioned by the 
refusal of the trustees to transfer : — Held, that 
there wrns no lieu ; that tlie new state could take 
«mly such rights of the old as were within its 
juri,sdictiou ; that the claims of the })laintiffs 
and The state, in respect of the confiscations, 
were the subject of treaty, not of municipal 
jurisdiction ; and the fund, no object of the 
trust existing, must be at the dispos-al of the 
Crown. The court cannot decree against a title 
in the Crown apparent on the record, though not 
insisted on at the heating. Barclay v. Rimelly 
3 Yes. 424. 

Grant of Land and of Licence to Depasture 
Cattle, Effect of.] — A. grant of land in fee by 
the Crowm, and also a licence to depasture cattle 
on Crown lands (which is in substance a lease), 
carries with it the right to capture and appro- 
priate all wild animals found on such land» 
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FallilfOirl Island a Co. t. Bet},. 2 Moore, P. 0, 1 
(ir.S.) 206 ; 10 Jur. (S-S.) 807 11 L. T. 0 ; 13 

1V\ E. 57. 

Where cattle had been iutroducc;fl into : an j 
island, and in course of time many escaped and j 
lived in a wild state: — Held, in consti’uinjr a 
grant by the Crown of the lands, that these j 
wild cattle were to be. treated a.s animals form 
naturse. II, . ^ - ■ ■ ' 

Stay of Action to Eject the Crown.]— The 
Board of Ordnance pnt their .seiwant into 
possession of a house and land adjoining Hur.st 
CastlCi whicli castle has been, from the time of 
Hemry a possession of the Crown of 

England, An ejectment having been brought to 
recover possossioti of this house and laiul. and 
the declaration served on the servant and on the 
Board of Ordnance, the conrf, on motion made 
on behalf of the Crown, set aside the declaration 
and stayed the proceedings. Bor, tl. Lrtjh v. Itor. 
<S M. icW. 57!) ; 11 L, J., Ex. 57. 

Adverse Possession.] — B. was empowered by 
acts of parliament to make and maintain a canal, 
and to inclose and apjiropriate such parts of the 
land adjoining as should be necessary for the 
purposes of the canal. .Provision vvm.s made in 
the act for the purchase and sale of such lauds as 
should be wanted. Certain of the lands adjoining 
the canal were the property of the Crown, in 
right of the Duchy of Lancaster, and sucli laiuls 
cannot be parted with hy the Crown except ' 
under statutory regulations, imposed by 1 Anne, 
c. 7, s. 5. The Canal Acts in question are later. 
The clauses authori.sing the user of the lands, 
and providing for compensation for such user, 
mentioned the Crown, cither expressly or by 
direct reference ; the claase.s confined to autho- 
rising the purchase and providing for the as.sess- 
ment of the price mentioned oidy bodies politic 
and corporate, parties liatong especial interest as 
guardians, trustee.s, executors, and ‘-all and 
every other person and persons whatsoever.” 
Contract, s of purchase were to he hirollcd -with 
the clerk of the peace. On jmyment nr tender of 
the purchase-money, the lanfis purchased wore 
to vest in E. : — Hehl, that the Crown had no 
power to convey lauds under these clause.s. and 
that, siipposit)g'such power to exist, no purchase 
could be inferred from the cxtjreise by B. of the 
powers of eniiy and tiscr given by the act, 
especially as no evidence of an inrolment was 
produced, Bor d. Jteq. v. York QArrIil)is]io/)\ 
HQ. B. 81; 1!) L. J./Q. B. 242. 

A grant from the Crown of uiidetined and un- 
ascertained shares in land will not be held volt I 
for uncertainty after long modern possession, for 
in such a case a supplementary and confirmatory 
grant may be pr&sumcd. Br-a Burira v. Hkeo. 
20 L. T. 7)92 ; 22 W. E. 273— B. C. 

Droits,] — During the Eussian war, one of the 
Queen’s shijis of war. on her passage to Odessa, 
fell in with and took possession of a raft of 
timber having the Eussian Imperial mark 
painted on the several spars composing the same : 
— Held, that such timljcr must be condemned tis 
a droit of the Crown and not a tlroit of Atlniir- 
alty. l-ioft of JtmaioH Tioiler, o Jiu'. (K.si.') 
1100 . 

land in Colony.]— In an information of 

intrusion relating to land in British Honduras, 
the defendants having shewn sixty years' adverse 


possession there from before 1817. by themselves 
and their predecessors in ti tic, without dist itrbimce 
or effectual claim l.>y tlie (.'rowii. sudi inl'ni’inaTioii 
was dismissed. Att.-Crn. for British Honthrros 
V. Briatoirr. .50 L. J.. F. C. 15 : (i App. Ca.-^. 143 : 
44 L. T. 1-F. C. 

Although British Honduras was formallr 
declai-ed to be a British cohmy, and formally 
annexed to British d()mini(ms by a proelaimiTion. 
of Her Maje.sty, dated the 12tb May. 1802. yet 
grants of laml having Ijcen made Iherein by rlie 
Crown as early as 18 1 7 Held, that the territoriah 
sovereignty of the Crown niast be deemed to. 
have been accpiired in or before that year, i h. 

Intervening where Bights of Crown Involved. 
— Encroachment.] — The Queen, as lady of a 
manor, granted to two liccncces. in })nrsuaneo of 
manorial rights, powei' to enter the lands eom- 
jiriserl in the maTior ami search for ami earry 
away minerals, making to the copyholder and 
terrc-teiiant resiicetively a cnstomaiy compensa- 
tion for surface dama.ge. 'i’he licencees entered 
without the consent of cither copyholder or torre- 
tenaut ami began ininin,g o])erations ;whereupou 
the terre-teimnt commenced an action against 
them. The attorney-general, on behalf of the 
Queen .and the licencees. then filed an information 
and bill on the eijuity side of the Exchequer 
against the eopyhoh.ler and terre-tenanl, praying' 
that the rights of the Crown within the manur 
shoidd be declared, and that the action should 
be restrained. On an apidieation for an injunc- 
tion in aeoordance with the prayer of the infor- 
mation and bill ; — Held, that the rights of the 
sovereign being involved in the proceedings in 
the action, the sovereign was entitled jure- 
coronas to be actor in any litigation affecting- 
those rights, and that the injunction must there- 
fore issue. Att.-Grn. v. Bn'rlirr, 41 L. J., Ex. 57 t 
L. E. 7 Ex. 177 ; 26 L. T. 34 ; 20 W. E. 501). 

Copyhold Surrendered to Trustee for Crown. 
— Encroachments.] — A copyhold was surrendered 
in 180!) to a trustee for the Crorvn for military 
purposes. In 1808 the then lord of the manor 
had granted to M.. the governor of an adjoining- 
fort, a licence to inclose [jart of the wa.ste adjoin- 
ing the copyhold, and to occupy it at a yearly 
i-ent during his life if he .so long continued; 
governor, which lie ceased to be in 1811. 
Hothing further was shewn as to the title to the 
land included in the licence, e.xcept that at the 
commencement of this action in 1874 the Crown 
had been in jiosscssion of it a.s inc]o.sed groitiid, 
as well as of the original copyhold, for more 
than forty years. Since 1811 "there had heeii) 
repeated admittances of tnistco,s fta- the Crown 
to the original copyhold, in which it was described 
by metes and bounds not including the close L, 
comprised in the licence. In 1874, the lord of 
the manor, without the consent of the Grown, 
granted a licence to get coprolites oxrt of elo.se Ij.. 
at a royalty, and received 2i2L for royalties.. 
The Crown lu'oxxght an action for an injunction 
and damages. Fry, J., hehl, that close li. had 
become an accretion to the copyhokl tenement, 
and was of copyhold tenure, but the decree only 
granted an injunction and an imiuiry as to- 
damages, without any declaration of the rights 
of the parties.. The chief clerk having certified 
that the damages payable to tlie Crown were 
2227., and Fry. J., having approved of his finding, 
the lord, appealed on the ground that . the- 
damages were exce.ssive. The denant who held. 
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olo.=e L. lUKlor the Crown bad separately received Duchy of laacaster.] — In 1377 Edward HI. by 

full eouipensatidii for surface damage, and the charter granted to his son, John of Cbiuiit, Duk'e 
laud had licfui restored to its original condition ; of Lancaster, the county of Luucaslcr, as a 
— Meld, by the Court of Appeal, that, assuming county jjalatine, within his duchy of Lancaster, 
the ducirine that oucroachuients made by a — et qumcuinqne alia libertates ef jura ivgulia ad 
lessee inure to the benefit of tiu' landloni to be (joniitem palatiuum pertinentia. adeo iiimgrl; et 
applicable to eueroaciunents by a cojjyliolder, liberc, sicut comes Cestriai. infra oundem comi- 
tbe ap])lieat ion of that doctrine was excluded by tatum Ce.stTiie, diguoscitur obtiiiore. By sub- 
tlie facts that the inclosure of close L. having .secpient charters and act.s of parliajueut the 
been made ly lie.ence from the lord was not an duchy, and such rights as wore originally granted 
encroacinnent, and that the sultectiueut admit- with it. became vostcil in Her ilajesty by a title 
tances did not treat close L. as part of the copyhold distinct from her cnnvn ; — Mold, that the words 
tenement. Jtt.-fr'ni. v. Tomlinr, lo (Ih. L). 150 ; of the charter carried the right to bona vacantia 
48 L. 480 — C. A. as jura regalia to the county palatine ; and that 

Whetlier that doctrine does apply to copyholds, it was not necessary for the Duke of Lancaster 
qufere. Jh. to show an enjoyment of such right by the Earl 

Whctlier, if close L. had been copyhold, a of Chester, as in the ah.sencc of evidence to the 
finding which gave, to the copyholder by way of contrary, the court- would presume t lie enjoyment 
damages tlie whole stun received liy the lortl for of the right, by the Earl of Che.«ter. Dylie v. 
the coprolites could have heou sustained, rpuere. Walfnrth 5 Moore, V, C. 484 : 12 dur. 88!}. 

■I h. Although the king holds lands as Luke of 

Lancaster, he hnld.s them asking also ; and all 

Crown Acquiring Freehold under Statute his prerogatives belong to liini, with reference to 

of Limitations.] — Hehl, that The Grown luul such lam Is, as they do with reference to lands 
under the Statute of Limitations acquired a free- which belong to him immediately in right of his 
hold title to clo.se L., and that as the cojirolites, crown, Alrorh v. Cooh\ 5 Bing". 840 : "2 M. & P. 
therefore, belonged to the Crown the damages 1125 ; 7 L. .L (O.s.) G. P. 12t5 ; 80 11. II. 62,5. 

’were not excessive. Ih. 

Duchy of Cornwall — Devise of Lands in.] — A 
Suitors’ Fee Fund,] — The chief cleric of the surrender to the use of the will is not neeei5.sary 
Court of King's Bench was the custodian of to support a devise of lands, parcel of the ancient 
moneys deposited by the suitors to await the duchy of Gornw.all, the tenure whereof was 
re.sult of actions, and invested a portion of them {ulginally a hohling from seven years to seven 
in exchequer bills. When Lord Bllenhorougli yeans, hut which has in time become a holding to 
succeeded to the office iu 1811, he found 5, Otm/. the tonaTit, his lidivs and assigns, subject to a fine 
so invested. He received for his own benefit the at the end of every seven years, and to forfeiture 
interest thereupon until tlie report of the com- on iion|iaymeut. TMiehe v. Pttet'gy 4 Kay & J, 
mittee of the House of Commons on sinecure 487 : 4 ,Jur. (N.s.) 1271. 

offices iJi 1S84, in deference to which he received Under a devise of all the testator's lands to 
no further dividends, but caused them to be A. in fee, followed l»y a devise of his duchy 
carried by his baidcers to a separate account, lands to B. for life, the" revension expectant upon 
After his death, a suit was instituted to ad- B.’s life estate iu the duchy lands passes to A. 
minister his estate : — Held, that the funds thus Ih. 
accumulated formed iio part of his estate, but 

must he treated as public moneys, and that tlie 2. Ho’VATj Eoke.sts. 

Grown, in right of the public, was entitled to 

receive them. ^ Colrlirt^Wv v. Jmw, 48 L. J,, Cli, 80, Of Hainault— Jurisdiction of Commissioner,] — 

As to the jurisdiction of the commiSiSioueiv under 
Non-Tidal Lake— -Hot Crown Property.] — <.k 32 Viet. c. 37, to find Avh.at lauds are 

There is no authority to shew that the Grown is commonable in the forest of Hainault, see 
of common right entitled to land covered by Walforl' v. Wethovll, U 0. B. (K.S.) 648 ; 8 
wateiv where the water is not running water L, T. 738. 
forming a river, but still water forming a lake. 

JiridoiL' V. Covmiran. L. E. 8 App. Cits. (541 Mandamus to Enrol Licence to Kill Game.] — 

Jf there are acts iu pai.e, which would he Mandamus to the verderers of a forest to enrol 
admissible u.s evidence of the title of the Grown, in the forest court a licence granted by the chief 
they muse be sulunitted to a jury. They cannot justice in eyre to kill game within the forest, 
he taken bv the judge and nnule the basis of a Eeturu, that the licence and the rigid extended 
decision bv himself alone. Ih. over the lands of private proprietors. The court 

A general grant by the Crown of a several qua.shcd the writ, first, because it was voifl in 
fishery in a noii-tidal lake is not, without more, part; and secondly, because the verderers were 
sufficient to est.ablish the title thereto; .and. officers of the court of the chief justice in eyre, 
where there is no ovidonttc of acts of i)ossessiou w-ho had power to compel them to do what the 
by the grantee at the particular part of the lake law required, llty. v. Conyers^ 8 Q. B. 981 ; 1.5 
which is the place in dispute, can have no effect. L. J., Q. B. 80(} : 10 .Tur, 899. 

Ih. 

Action for Trespass hy Sporting.] — An in- 
Eight of Officer to Sell Crown Land.] — formation hy the attornoy-general stated, that 
Qumie, whether a right can legally exist in the Queen was seised in fee of a forest, and tliat 
an officer of the Grown to sell the soil of the she and all her ancestors enjoyed the forest, and 
Crown, atid not account for tlie proceeds: but, the game of wiki beasts and fowls of forest, chase 
if it can legaEy exist, such right ought to he and warren, coming and arising from the forest, 
established bv evidence cogent and invincible, and all rights, without any disturbance, title or 
Att.-lh-n. V. MathhiK. 4 K. & ,1. 579 : 27 L. J., claim ; that the defendant, w'ithout any lawful 
Gh. 761 ; 4 Jur, (x.s.) G28 : 6 E, 780, waiTant, right or title erected a fence, and dug a 
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ScraacLrfmriSLnS appendant to the manor, .lid not pass under 

Queen n tL foreT'irf M tf been’ between 

SaS5£K“'-- 

JST il un. 

a^l that t£v>f L In ^ ^ C!«o- c. 50, the issuincf of a 

^ mSeTfof ” VooraSid" IWtsfis Vo^ 

211;16L. J Ex 2(!2 ’’ * *^ • b7 , 1 Lx. dition piTCedciit to the making of any contract 

’ ' * betvveeu the commissioners and the purchasers 

Iniunction SeatraiTiiTior 1 a . Crown lands ; it is sutHcient if a siiecial 

havi„B ai>pomtcd, In a !rJ,IIto>V SSrS W to^ToTi■J^SS 

tafuSnn SnaSdloSn™ n,?'““ S"’"””?'" »' "'”‘1“ “>’J ^Ws arc 

Lt'isri:?rx£ff EH ™ 

6Sim. ir).5 contracts entered into with and bv them. The 

commissioners were authorised, with the consent 
Eight of Common over l—Whem n rmunrivoc of the treasury, to demise, or, 

part of a roval forest and the JJwn had the T^.T-n n to demise, 
right to turn deer upon the wastes to an un’ SS nSr ^ the commissioners, having 
limited extent, but for npAvards of twmnty vears to denS I’^quired, determined 

no deer had been seen there, and the lorlot the te tho i'V ?'^^‘-?i^^terwards contracted to demise 
manor inclosed a portion of the wiLte •—Held I ncl • prayetl a specific perform- 

that in determining whether sufficient cnmmmi demurrer, that the bill could 

was left, the right ?f t ci‘™ Sa, "T £ 13 

taken into consideration. Lake Pluirton lO 
Ex. 196 ; 24 L. J., Ex. 52. ’ ., t 

A. claimed a right of common over a Grown 3. IXTEUSlOJt. 

respect of an allotment of waste land Trial.]-The Crown cannot by its mere nre 
icutci on an uriintenupted enjoyment for thirty into any county, Att.-Qm v OJuD'ahm M 

Elf 

18 i B: P 2 T 2 ;^"jr‘(N:s3 ''' ’■ ' '''• 

Venue.]— In an information of intrusion, the 

L. R. 3 Eq. 103 ; 12 Jur S s foS - 15 W R sV “^ht, to change the venue in 

aoodi?? otherwise b’e bad may be (Zm/), 8 IlTwiii • f D P 'c Jh 

&■ the Crown 4hts Ex. 31-1 ; 5 Jnr. m'' ' ^ L- 

’ ' • f 1 “hirmation stated that the defendants 

Commissioners of Woods.!— 'The CommissinT)ci>« Inlfn- 1 *^^“ messuage or 

of Woods and Eorests ha4ig pmveTSertl e i Km ih.S 

statute 57 Geo. 8, c. 97, to make sa?e of auv 

royalties, bonouis, hundreds manors lmv]-Mn{ I ^ possession ot the Queen, as iu right of 

or tan.!;,™ ..„jk,.”ritht'«eS 

tenances thereof," belonging to the CmJrr, tZ.V^Z ’ 1 ’ L li, that they committed the 

within the oidering and survey of the exchmiTriT-’ authority of the comniis- 

contracted for the sale of the Crown manor^ E ’ sewers, for a tax assessed by the com- 

and all courts baron, SmS S aiS all t,?;’ of pleading 

i!-iH?iS?a|p:SP‘tST=s 
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,I not be iirst found Ijy iuquLsitiou of office *, 
'be only effect of 2.1 Jac. 1, c. 14, being to throw 
be onus of proving title in the first instance, in. 
such a ease, on tbe Crown. Aft.~(reii. v. Purmna, 
2 Ml & M'. 23 ; 2 Gale. 227 ; o D. P. 0. 1(J5 ; 1 
Tyr. G. 980 : 0 L. J., Ex. 1). 

Adverse Possession.] — Although the king can 
never be put out of possosHion in point of law by 
the wi-fuigEul entry of a subject, yet there may 
be an adverse ]iOsses.sion in bict again-st the 
crown. Therefore, after such an adverse posses- 
sion by a subject for twenty years, the Crown 
could only recover the land by an information 
of intrusion ; consequently ejectment will not lie 
at the suit of the grantee of the Grown, notwitli- 
■staiiiling l.he rights of the Crown are not barred 
by the f^fatute of Limitations. Jhie O. Wull w 
Watt V. Moft'iit, 2 Scott. 27(5 ; 1 Modges. 21.0 ; 4 
L. ,1., 0. V. 28.0 ; 2 Bing; (X.C.) 189. 

Duchy of Cornwall.] — l*riuco of Wales may 
tile an Euglisli information of intrusion by his 
attorney-general, for lands, pai-eel of the dnehy 
of Cornwall. Att.-Gni. v. St. AitJtyn^ Wightw. 
1(57 ; 12 R. R. 718, n. 


D. CROWN GRANT. 

Construction.]— Grants by the Crowni are 
construed favourably to the grantor, and in such 
a ease the usual rule as to the construction of 
grants is inserted. If it be shewn that the king 
is deceived in his grant, it will not include a 
.subjeot-matter not expressed. Att.-Gen. v. 
J'Jwdme Almshouxe CJm/)laim, 22 L. J,, Ch. .846 ; 

1 7 Beav. 366 ; 1 W. E. a23. 

Words of Reference.] — A grant of a manor to 
A with particular words of ].'eference to a pre- 
vious grant to B., as “ with all liberties, &;e., 
which B. had,” in as full and ample manner as 
B, held and enjoyed, &c., i.s not sufficient to pass 
rights which had been granted to and enjoyed 
by B. without express' words. AU.-Gen. v. 
JJnwjiAiire QMai'dUis), 5 Price, 269. 

Ancient Charter— Long and Continuous User.] 
— In construing an old charter dated 1440 its to 
the limits of a bni-ougli, the fact that the nsage 
■of the last 160 year,s has been to rate a certain 
place to tbe relief of the, poor of the borough 
is admissible to explain the meaning of the 
charter. Sutton. J/aohour Co. v. Plymouth 
/funnlianu. 6;J L. T. 772 ; 55 J. P, 232. 

Grants to Inhabitants of Parish,] — A grant 
made by the Crown to the inhabitants'" of a 
parish is good, though such grant c.aunot be 
made by private individuals, WUVnigihtlc v. 
Maitlinid, 3t) L. ,T.. Gli. 64 ; L. R. 3 Eq.'lOS ; 12 
Juv. (x.s.) 932 ; 15 W. II, 83. 

Conditional Grant.] — The Crown, by its pre- 
rogative, may annex a condition against aliena- 
tion to a grant in fee. Po icier v. Powhr, 10 
Ir. Ch. R. 607. 

Crown Deceived.] — Injunction to stay suit 
because king deceived of line. Paueall v. Smith, 
Cary, 77. liroahhiirst v. Cotton, and Ward v. 
Cohone, Id. 85, 

Grant made under mistake may be recalled, 
notwithstanding that <lerivative titles depend 
upon it. Cummbuf v, Forrester, 2 Jac. & W. 
534 : 22 R. R. 157.' 


Grounds for Avoiding.]— Grants from 

the Crown may be avoided upon three groumls ; 
first, where the Crown professes to give a greater 
estate, than it po.sse.ssed in the subject-matter of 
tire grant ; sccomlly, where the same estatiji or 
part of the .same estate, has already been granted 
to another ; and thirdly, where the Crown has 
been (leecivcd in the consideration expressed in 
the grant. Gledsfunes v. Sandw/rh {FurT), 5 
Man. & G. 995 ; 5 Scott (5.E.) 689 ; 12 L. J,, 
C. P- 41. 

If the king makes a grant which cannot take 
effect according to its terras, it nutst be concluded 
that he has been deceived in his grant, and it is 
void, Aleoeli v. Coohe, 2 M, tk P. (525 : 5 Bing. 
34f) : 7 L. J. (O.S.) C. P. 126. 

Where, therefore, wreck was conveyed by a 
lease for a term of years winch had not expired', 
if such lease is not recitetl in a grant conveying 
mi immediate estate in fee to the gi'antces, such 
grant is void, because the king having already 
leased the right of possession, lie cannot convey 
the same right to another, anil all leases from the 
king must be inrollcd. Ib. 

Grant “in Trust.”] — The Crown, by royal 
warrant ” granted to the Secretary of State for 
India in Council for the time being” certain 
booty taken in war “ in trust for the use of ” 
certain persons, who had been adjudged entitled 
to it iqion a reference to the Court of Admiralty, 
to be distrilmtetl among them, with a fitrtlier 
provision that in case any doubts should arise 
in the course of the distribution the decision of 
the Secretary of State should be final, unless 
the Crown should otherwise order;— Held, (1) 
That the Secretary of State for India in Council 
could only sue or be sued as a corporation under 
21 & 22 Vicr. c. 106, s. 65, in preceedings which 
might have been taken by or against the late 
East India Company ; (2) That the royal 
warrant constituted the Secretary of State for 
India in Council an agent of the Crown for the 
purpose of the distribution of the fund under the 
control of tlie Crown, but did not constitute 
him a trustee for the persons in terested subject 
to the control of a eourt of equity. Aleieunder 
V. M'plliiujtnn (I)iihe') (2 Rus.s, & My. 36) dis- 
cus.scd. JJroicu, V. Harris (13 Yes. 6.62 ; 9 
R. R. 221) divstinguishod. Kinloeliw Secretary 
of State for India, 61 L. J,. Ch. 885 ; 7 App. 
Gas. 619; 47 L. T. 133; 30 W. R. 846— H. L. 
(E.). 

An annuity was granted by tbe Crown to a 
trustee on trust to pay it into the hands of B. 
alone, her executors or administrators, and that 
she was not to have the power of ilepriving 
herself thereof either by sale, mortgage or 
anticipation : — Held, that a judgment registered 
ns a mortgage under the 12 13 'Yict. c, 29 

(Irish), was an iuvoluutaiy alienation, and was 
not a breach of the conditions, idncfej* v. 
Folder, 15 Ir. Ch. E. 507. 


Grant of Undefined Shares,] — A grant from 
the Grown of undefined and nnascertained shares 
in land will not be held void for uncertainty 
after long modem possession, for in such a case 
a supplementary and confirmatory grant may be 
presumed. Pes Parrex v. Skei/. 29 L, T. 592 ; 
22 W. R. 273. 

Reservation of Right implies Means of Enjoy- 
ment.] — It is a settled principle of law, that not 
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only as between the Grown fiinl a subjeet. but Subsequent Grrants and Statutes."— Tn isiso. 
as botu Mil subject and subjeet. the leservation A. obtained from the (h'own a f i-ant in t‘ee- 
ot a right implies the means of enjoying it. dniple of lands in riie emnitv of''('he.>tcM'. In 
rw>dd y. rrn-ani e,stn‘r, isr>;}. ih,. Bhb-nlioad Doek. CoininisMoner. 

. obtained from the tVanmissiouens of Woods and 

Aright to the use of flowing water lines not FoioN a coinevancc of the -ame lainb. uiion 
necessarily depem upon the ownership of the which, under the .auction of various acts of 
soil covciod by the water. Lirf? v. parliament (to some of which A. was an assent- 

^ eomini.siomn. inocccde.l to 

' .1 n, . eon.«trucl docks and other imblic works. In 

A giant by the Lrown of land bounded by a ISoo, all the riglits and privileges of the birkeu- 
s leam may tnclude by implication the soil of head Docks (.'onimissiouei's were, liv act of 
the stream, ad medium hhiiu aiime. Ih, jiarliaincnt, iran.ferred to and vested hi the 

Cfrant of Mines.j-The prerogative ri<dit of . <'<■ and, ),y suliscHiuozd 

the Crown tn gold and silver found in mines will ‘"'’IV b> tbc-'- 

not pass under a grant of land from the Crown t,', tl i wJr'cJ^kwr" anir 
unle.ss the intention that it shall so pas.s is ri,a,i ‘ 

expressed by apt ami precise words. llW/m/ v. ,Hv!. I n, ? , !!!^+ <‘ony‘\ancc <>t Ibnd could not 
■ift -frPH of ] .Kt T T p 1 <1 . •) T T» " *“' the estate uliicli had ve.sted iu A. uiHler 

App. Gas. in:i ; ;?(1 L: T. \\h Pu'skb" f'.r!'* ‘'f the subsequent acts. 


of ijarliameiit created no statutable title either 

Of Fee Farm Bents.] — Clrantee of fee I commi.«sioners or in the ]Mer.soy 

farm rents has the same power of di.stres.s as the I -Harbour boaid. v. Mernpij- 

king had : uiul so may distrain on other land i tHoard. 1 1 C. B. (x.s.) 7o;i 

of the tenant, though not subject to the rent. e a. 

Ait.-Gen. v. Comdn/. I P. W. iJOU • Yerii Substitution of other Lands.]— If a iirivate 

713. ' . - . act conHrais a settlement of estates made by a 

teuMiit in tail under a grant fj'om the Crown, and 

In Derogation of Forestal Eights.] — snliseipient act vests part of those estates in, 

Grants by the Crown in derogation of foiWtal t^''rstees fur sale, with directions to purchase- 
rights are good grants, though they would not ‘’^ber lauds with tlie pmdneo of .such sale, to be- 
be good except in derogation of "such riuhts. '^'^Hled in lieu thereof, to the same uses as ex- 
Wdlhit/diflf V. Jhtif/u/id. 3fi Ij. J., Ch.'^tH : pi'cssed iu the ineceding act. the trustees have- 
L, R. 3 Erp l(t3 ; 12 Jur. (x.,s.) : I.') W. R. Sfl! power to convey the "estates so granted to a 

A grant by the Ch'own to the iuhaliitants of a pio’ohaser iu fee simple : and the substitution of 
parish which was a Crown inanor and parish otiier lauds does nor de.strov the reversionary 
within a royal forest, tliat the labouring or interest of the Crown iu the estates originally 
poor people iuhubitlug the [.arish, aiut having .ffnanted. Mitfiwd v. MUtdt, 1 Moore. 43-b 
families, might, during a certain period of every estate granted by the Ciwvn to a .subject 

year, cut or lop the boughs and branches above tenant iu tail, for services, is not bai-red so as 

seven feet from the ground, on the tines gmwing tiestmy the reversion of the Crown : although, 

on the waste lands of the manor and parish, for private acts of parliament maj' have been 
their own use and eoiisumplion, and for .sale, for pnssod, contirniiug a settlement by the tenant in- 
their own relief, to all or any of the inhabitants ''‘'’•ii? purporting to jiass such reversion, the Crown 
for their consumption within the parish as fuel, being a jiarty to neither of such acts, and each 
is a valid grant. Ih. of them containing a saving clause, by which its. 

rights were expros.sly reserved. Ib. 

Of Escheated Land.]~A. and B. join iu 

a petition to the Crown, reiiresenting an' estate binder Letters Patent.] — ^Wliere a subjeet 
to have escheated, and procure a grant of it to cbiims a specific portion of land, the property of 
be made to them Held, that A. could nut the Crown, under a grant by letters ] latent,'' he- 
afterwards set up a claim to one part under a s^hew a specific ile,«ei'iption of the particular 
prior title in hiimself, while taking the benefit of pbace as meant to be conveyed by the instrument., 
the grant as to the rest. fV/wmb/// v. /hrre.vfc?*. for ho cannot avail himself of general words] 


2 .J-ac. &; W. 334 ; 22 11. U. D)”. ' 

Semble. the doctrine of election docs not 
' extend to grants from the Crown. If/. For Benefit of Crown— Conditions.] — Semble, 

brant by the Crown of an e.state, kc:., for- that grants from the Crown for the benefit of the 
feited. before, _ kc., any inquisition finding the bbig. by augmenting tlie revenue founded on 
forfeiture, is illegal. Leighton's Caac, 2 Vom. biquisitioii ad quod bonum, must be conformable 

with the finding — must be for the advantage of 
rmr -jo v a. a. « . _ the Crown— must be acted upon promptly— must 

by po.s,.e.ssi(m and eninylnc'nf-aml 
™ I • by letters patent, granted thcgranteesmustfulfilallcontinuingconsidera- 
some pioperty in fee, subject to a fee tarm rent lions, or the rigid of po.ssession will not i.as-^ 
and to a proviso of re-entry, in case a decree thercbvfTom the Crown. Aft.-Gm v L/rniir/er 
should be made at the suit of the king for Id Price, 378. K (!. nom. Panuofee v ft ^ 
repairing the propierty, and the same should 1 Dow. 31(>, 323. knilscc Chnd x Tihed 
The 2 Br. & B. 403 ; 5 Moore, 18.o ; and Grog v Pond" 
Clown atter wards granted away the rest:— 2 Br. & B. Gfi" : o Moore rx^T ' 

SS dsif *be Crown, in’ 1(J31, granted soil be- 

exeicised, and that it therefore formed no tween high and low wafer marlffi alon-- tlie coast 

? rBeiv ‘‘^o^^^bampton. and persons claiming under 'it 

7’lim fin ^ ; 12 L. J., Ch. oO^ erected a wharf, dock, Ac., between tli use marks 

‘ ' 111 Portsmouth Harbour, in 1784 ;— Held, thac no 


Punneter v. Gihhs, 10 Price, 412. 



CEOWN — Crown Grant, 


frond lit 1<! c.ould Ijo made luidov the "rant to this | danglitei'. in such manner as titles are thcreiii- 
yartieula;- sjait. the Crowu liaTiiig been in i before limited, in order that they may ahvavi- 
possc'-dou for aliout i.To year'^ frmu the date of i ‘'fri aluii" and be enjoyed with titles and 
snoh yi’ant. wliich niu^;! be iiresumod as against ■ dignities,'’ with proviso restraining alienation 
ii'' <i\vn gi'ULit, there being im suffideut evidence '■ to prejudice of persons in remainder, are not 
of adverse posscs>iou on the part of the claimants. ; inalienable, ami rents and profits may be effec- 
Jk } tually aliened by person in possession, as against 

m mnm -i . i himscif, PensioTi grautcfl bv o i-iiiie, c. 4, •* foc 

Of a Town Toll Traverse, j — Where the king; the more liuriourahle support of the dignities" 
het(jre the time ot legal memory was entitled to ; Qf D^he of M. and his posterity, payable out of 
the soil of the. town ot C., and to toll traYcrse j avenues of post office, to .such persons severally 
withiti it, and attmyards granted to the bur- 1 ;ind successively to whom same siiould come by 
gesses ot the town y ilie trnvn of 0. witli all its i virtue of tha tact, with proviso, that acquittance 
aii])artenfincos ' ; these words are sufiieiont to j of every such person should be sufficient dis- 
pass the toll. JJi-cff v. .Bralrn, M. ic M. 42(1. j charge, is inalienable. M 1 Swanst. 74. 

Kent — When ITnauthoxised.] — Henry \'1I1. 

1 ) 0111 "' seised of lauds in fee, in right of his crown, 
granted thciii by letters patent in fail male to 
’iV., reserving rout to himself and his heirs an<l 


Sight to grant Fishery to Subject— -Exclusion 
of Owner of SoiLJ — The Cirown cun hold a river- 
bed throughout a manor and the fishet'v in the 
river fiotving over the .same as parcel of the 
manor, am 1 may grant the manor with the river- 
bed and fishery to a subject, and the subject 
may grant the banks of the river with re.scrvation 
of the river-bed and fishery, Brcau-sJi hr (JJtdry 
V. Piittiimin, .77 L. J., Q. li. Idh ; 20 Q. K. I). 
2(!3 ; i7y L. T. 31)2 ; .72 J. P. 27(1—0. A. 


-Held, t ta tne g Taut to the t istces was not Advowson.j-A grant from the Crown 

authonsod by either statute, the vent hem.g : 

reserved upmi an estate wheroot the revorsmi words) will be presumed after a pos- 

was in the Crotvn, and tlieretore being within evidenced hy title-deeds for 133 yeL, 

tdic exception m 22 Car. 2, u ^ ( /ym y. pre.sentations. v. Olr/rk 1 

^ ■' ' J* ; 2U R. K. 2(](!. 

. 4 , 14 dm. 11 1 ^ Hx. V 1 . almshouse or hospital wa.s founded. 

Of Fee Farm Kents— Loss hy Non-claim.! einlowed by the lord of the manor of Ewehuo 

— It is no objection to title that two fee farm rents, t'-’i’ Ikirteen fioor ineii, two priests ior praying for 
created hv letters patent bv James I. arc not ei iication ot youth, and the right 

shown to have been extiiignished, it beincr proved nominating the master wa.s vested in the lord 
that no claim has been made by the Crown for being, Irevions to 

therentsfromthevearlTUtl, anclnoproof ofanv and the rights ot patronage 

previous claim. Siw/jsou v. Guttnuh/r, I Madil. on the attainder ot the lord, forfeited to 

fJOfi ‘ 1(> 11. 11. 27(5. ‘ Crown. In Kil.S King James I., by letters 

’ ' ' “ ' jiatent, granted the right of nomination of the 

Meaning of “ Progenitors.”]— 1,5y statute 10 master to the University of Cxford, for the 
Hen. 7, all manors, tV:c., ai Ivowsons, Am., whereof the wnppnrt of the llegius Professor of Medicine, and 
king or any of his progenitors were seised in foe ni 1S18 the manor, with all its advantages and 
simple or fee tail froii^ the last day of Edw. II.’s endowments, was duly granted by the Crown to 
reign, were resumed and seised, and all feoff- 'f following points were held : — First,, 

ments, Ac., or grants, Ac., made thereof, whether the rights of nomination and visitation, 

hv act of paiiiameut or bv letters patent, were inciidontal to the manor, did not, upon the 
revoked -.—Held, that the word progenitors was forfeiture hy atlaimler, beconie merged and 
synonymous wdth predecessors, and that a grant (Extinguished, but vested in the Crown ; secondly, 
of au‘ advowson made hy Edw. 4, by letters property, Ac., of the hospital was not 

jiatent, was avoided by the act, whether or not affected by the statutes for the dissolution of 
it had belonged to him jure corontu or as Earl of monasteries (27 Hen. 8, c. 28, and Jdl Hen. 8, 
March ; and, further, that liy the avoidance of o. 13), but remained vested in the Croivn as 
such grant, the advowson w.-is re-appended to a before ; tlnrdly, that they were not, in any 
manor to which it was before appendant, and degree, affected by tlie act res[)ecting chantries 
which at the time of the resumption was still (1 Hclw. «!, c. 14) so as to vest the property in 
in the hands of rlie Crown. JAwHi iJiixhop) the Crown, as its quasi “private possessions”- 
v.Tr/«r7/o,v/rr (JAc/v/iolv), 4 Cl. A P, 413 : 11 Eli. fourthly, that the founder, by annexing the 
(N^.s.) 330. right of nomination to the manor, could not and 

In what eases the private property of the made them inseparable, but that the 

sovei’eign becomes merged in that of the Crown, of patronage was in the nature of a lay 

considc'red, JZ). advowson, which the lord might alien without 

parting with the manor, and the converse ; fifthly, 
Grant for Maintenance of Dignities.] — Estates that hy the grant of King James to the Uni- 
grauted by the Crown for the maintenance of vensity of Oxford, the jus patronatus had, do 
dignities, with reversion to the thown, have the facto, been severed from the manor of E. ^ 
usual incidents, and may be taken in execution, sixthly, that by the common law the grant of a 
V. dfo/'ZZwj'ow/Zt (/7«Z')-)! 2 Hwanst. 133. manor by the' king cum pertiiiciitibus would 
Estates whieh by 3 Anne, c. 3, are limited to pass an advowson appendant to it. and that the 
the then Duke of M. for life, remstinder to S., statute 17 E<lw. 2, c. 15, created a restriction as 
his duchess, .for life, remainder' to heirs male of to advowsons of churches only, and did not apply 
body of duke, remainder to all and every his to the present case of a lay advow.son. Hff.- Gcii. 




ch-iwr? wI'.mV’’ 


CRO^'N — Ci'oirn (jninf. 


M;,:,^to. V. -Jif »"■ 

snyfi'ricvfe ‘■®' ^"■ 

thT?E»r'*r 

. fs“ Si 

fte i 

rectorial tithes, or al] the* tithes ’ 
except such as had been M-itlulrawii by -in pii’ ^ 
<lowment for the tnini^tev [>.,+ s ■ i 

lilje^tihn^*iil a fail' '■ cum oiiiniliiw I J 

e^*,I?,S!'x, 1 T 2 w?^'''''^ '■■ '*"'’ " t 

^rau^nf ton ^ '''ith an express 

i 

d. & J. loo. > -I Oi. 2 J 1 . In error, 1 jn 

Barmaster— lot and Cope.l— Where a in 

li 

patible offices, the lease not conferring an office, ivh 

[sue 

Office amounting to a Pension. l-The office of I ir 

rlssssiis 

issl^s^ss 

flisgutaofagrant §2 Se H"" 

gi-ani of a pemion to ouduM iejond the l!(?of j 9 it 


u J., I the royal grantor, and tvas so far an illegal 
, alienation nf the f.'rowii property. Adtwwfe 
r by i ^'- iLim}-), 9 Cl. t'c F. 173, 

‘tindL patent. ]--Xo play can lawfully Ijo 

the ' itani or reward within twenty 

iion i a pnt f, «'®''^«thority of lettei's 

, 1 the king, or of a licence from the 

• I lord chamberlain ; and no such letters jiatent, or 
thes ' .itmnted so as to authorise the 

' i P^ace except within 

■um. ; { 3® '^1' liPcidnes of Westminster, or where the 

1 ac ; i;>'k^«»ay happen to reside. An agreement, there- 
I s n ”* a theatre 

I f. '"*■ ^^^estminster, or in 

ts,” j:?® of the king s residence, is one to which 
ton t^court will not give effect. Jiicinq y. (Mjfd- 
the ^ ^ 53 ; 6 L. J.. Gh. 1 G1 1 J Jur. 50. 

fo ■ l‘>na.vh,t provisions 

1, ,.,i ^ agreement with the 

t M oxccutors and adminis- 

.nd f patent was not 

ties j’^^^oiuitly connected with the property in the 
n- party applvii^ 

"" he must lay a 

wilftol-o??' J'Po^P®™!^ application the court 

-“■ Li represent the 

' meiffs of th > apou the 

^^^. -meiits of tliL various claimants. Es.sential to 

^®inne market against a new 

' the neee ^ Competent in 

edi^n acconmioclation of the public; so here the 
^j Old proprietors must be able to keeii it \m 
I Pioperly, die accommodation of the public bcim-- 

r, aod keeimig a theatre in Dublin; and bv 

hiin parson should, for 

5s Uiic, act .my play m any theatre in Dublin 
1 )v letter/™ i theatre as shouhl be so established 
'• rn/nm/ f 1 penalty of forfeit- 

1 {"--■ far eveiy sueli offence, to be sued for 
■Se rv informer. Under this stafoto 

the Clown granted letters patent to H., authoris- 

f f '(mi all persons 

manner, any theatre in Dublin, and theS 

^ kSwised ^b7’ r ’^a tlierennto 

■ ‘^a«iaii.scd by his majesty ;— Held that +li» 

. patentee could not maintain a bill for an in 

■ jS’fo a nmuithoriscil persons Acting 

■ SieV no S Dublin, for the keeping of 

! T P*^teut lificl bcou P‘]*a.nted ■ find tlvii- 
! So 0/ "Illy be maintained' upon tl/ 

i Tlpi 9 ‘\VV plaintitf. aJrm/i v 

j I) f<^i, 2 Jo. &: Lat. 123 ; 8 Ir. £q. K. 71. 

i' ‘S cot'S! 

'l^ivilose 

9 H,srjsnrf; .rfes/'- 



-Crown Grant, 

2h Kingifton-vpim-Uyii Co 
7 , Cowp. 102 ; Lofit, 57 (] 
ot A right founded upon 
originates in a grant wli 
ot the owner, but the presum 

m anses where the peifion ao 

a- raised might have prevent, 
presumed 

2- Mifiards, 7 H. L. C. 349 
a Jnr. (w.s.)873; 7W It 
:e oavos sub tit. Fish and Fi 


-asional Occupation and Kent 1 
1 nominal rent to the Crow 
occupation of the land by sr 
nd taking the grass by a sc 
fiuftcieut evidence of actual 


party in })o.ssession under such 

> 4 B i! 
Co.s.) K. 


legal title 
ri‘/emorf7i, (> D, & bTsVo' 
fe Ry. 572; 3 L. J. 


till his death, nineteen years ago^and 
wards continued for two years by hS LS 
when the defendant obtained the 
would be sufficient evidence for the 
ju-esumc a grant from the Crown to the^ 
if the Crown was capable of making 
grant, in order to support an ejectment bv^+i.^ 
eldest son and heir of such first unso^ 
against the defendant, who hacl CpS'’"’ 
title, and whose possession was not defemieri ^ 
the Grorni, nor found to be bv licence ft. . 
Goodhtle d. Z^itrkrr v. Jialdwin, 11 East, 488 

Eebuttal of Presumption.! ~ Bm • 
appearing, upon a second trial, that bv onnl. « 
e. d, all tuture grants of land 
the horest of Dean (within 'Vvuici 
question lay) were avoided, and 
no prcisuniption coidd be made of i 
the plaintifli — - . . - ■ 


appearing, upon a second trial, that'i^ 20 cL- ^ 
C. 0 , all tuture rn-nnCc ,^f S ^“^-5 

■'I by the Crown, i, 
which the land h 
<2onsequentb 

.* -as not entitled 

■ against a stranger, whoso possession, adveUt f 

i him, was not defendal by the Crowm 

i uotwitlistanding a part of the premise's 

■ held by the father 

1> Goo. 3, c. 10, the .suit of t?m 
after a contmuing adverse pos,sos.sion for 
yeais under the original Irespasser ; for, from 
(ieath of the father, nineteen years ago 
possession was adverse to his heir, the p1£',t;^ 
or, at leasy the defemlant’s possessionIS I ’ 
kst seventeen yearn was adverse : and It 
9 Ceo. .4, c. Ifi, dues not give a title to 
wi-ougful possessor and^ those claiinin^umf^ 
him, bub only bars the reraodv of the^ Cby 
against them after sixty years’ continuing adv?’"' 
po.ssession by them ; and as it does n?t ^ 
the ^0 Car. 2, e. 3, no presumption of a gram 
legyise the possession of the father for tK ?' 
forty-one years, on which alone the iL 

0w«er.]_B7 « <Srter 


CROT'iiN — CroH'H Grant — Crown Debt. 28 

Thei'ewasno proof that certain streets in the Held, that the a-rniitecMvas hound to proseeule 

linrough ever wre the property of the king in | the escheat to linal iudo menr. foi' the Cj owu 

presumption that ' uithin a proper tiuu- : ‘an<'l that lie was Jiahlo to 
the soil of those, streets was vested in the adjoin- account to the C'rowii witliin a proper tiinc : and 
grant. : that he wa^ lialilo to account to the Crown for 

IntOH V. Ilatuvj/, 61 ,J. P. 37.“i. . the rents and proHts received bv liiiu from the 

as king also, and the prerogative and privilegesof i The .act for rc-oihrin^- iho s-do u.u\ 

huui'"a? the?“lo wSh 

belong to him immediatelv iii right of his ci-owii • ‘ to tlic ri.di't"^ ,n ho reference 


■l o all the nicidciTits of a errant from the Orown 
AlrwJi V. ConJ/r, 2 if. & l\ 625 ; 5 Bing. 540 ; 7 
L. J. (o.s.) C. 1'. 12H, 

Irish arant.]— The Earl of A. beine seised iii 
fee, under a grant to his aiice.-.tor ' hv Kina 
.iatnes ii., v'ith a licence to alien, to lie^ndd of 
the grantee and his heirs non obstante the 


' statute Iiad 
‘ that a sale 


had , not su modified tlie common law 
sale of waste lands tmder it must be 
1 include a grant of the gold and silver 
y lie foinul under the lands so .sold Ik 


«uu Ills Iitius non oost.ante the i E. CROWJSf DEBT. 

Ptatute of Quia Eniptores. eonveved the lands | , ,,r ™ 

to J. B. and his heirs in 1834 -Held, that no I Grown Debts, and What Xot. 

not let, set, or^lemised IvSthhl' tlm v. 

timt IheiSoi L“e;tJte ' to his sliJceiSr'’ 

the tithe-rent charge, yrrurlioylc w Pfrkhts' la i t/ ' ° 1’ fn/p/ il, Ditk. 2-1, 

Ir Ed R 7 <> /.WN//0 liecog-nizancG by a guardian in the matter of a 

Colonial Graiits.]_A grant of lauds n,a<le Iw i ^10%^ CrS 

.feooi,„A,;c;c'l,yag,.m,lianintl.omatteo£a 
oraiaaaco 2 2 '““S a real .lebt dae to the &,„vn, 

facias, void, ami jiKlgment given for the Crown 1 ySt em°doriva°^ Person secured 

Ih/. V. Chirhe, 7 MiKire, P. C. 77. . >1'’ bankruptcy 

Quan-e, whether the governor of the colony 442. creditors. Dalton, In. re, 2 Moll, 

us such .gnveiiior!^vx4taMn ^himTo°m^^^ . under the court, 

prerogative of the Crown as\.S2rto' Dm « t 4^1^ Vu 

Aiiimitv ill fee o-ranlcd hv C-ir 9 mo- Go. were legal mortgagees and specialty 

Thtidiadoes dut4 isliot rrmi Seitihwffi ' t 

within .statutes, either of frauds or de doniJ ^ • Cnwm i.sW ‘i trustees for the 

therefore, lieing settled on A. ‘-and the lieiVs of nmi t of t£ i" ^ an assign- 

her body,” it was held to amount to a fee-simple i mi tiinc,? covenant therein 

A lease granted' by t'he Crown of all mines in on hE‘ 

the provunce.if Nova Scotia .--HelcI, to iiiclmie li Sm.S fj?. S 

.4??-%?., 8 Sini‘”riV''^ '’■ I ]’f‘^‘<4?nizance entered into before the clerk 

In the year 1827 lefter.s of preference of ‘ thfF h costs of an appeal to 

escheiitod property in the island of Jaiimica which is' not snbidet?F'"?h?“''* '' 

were granted midcr the Great b'eal of the island. DiXtllrd \F iff ? f pi''>vi.sioiis of the 

by the terms of which it wa.s pmvided, that the such roeo-mVi-nee • liersou bound liy 

grantee .should, witliiu twelve luonths from the linhle n' ^ t'slieat(;d, 

date thereof, or such furthei time as tlm imn in w mT 

.governor of the i.sluiid should limit and appeant, L. J., Q. p. 71 • ?Ex D ’?7 ^ ‘FiT^t S -8 

take the necessary step.s to prosecute the rinht.s A Crow>. £!» ,+"., , ‘ V ’ b' 

of the Crown to the cscheateil propertv, othoi- th^firdur of th 
wise t he jircference thereby given was to“ be void a nrom isn -v m . r ? F? 

Ihe grantee entered into pos,session and received Smith ^ W R 

the rents and profits, but took no further sleus An I'C ■' 

to jirosocute the escheat to Riial iudo-ment for re? 1x47 eiunpany, who has 

the Crown. Upon an information tiled in 1835 to whom Im '^P^ties tor the company 

by the atlorneV-general of Jamaica praying SiWl iteFxSnr? 
tha the grantee might be declared accomitablf compaLy S alS^'Sab H t! 'n'' 
to the Crown in raspect of the rents and iirofits Wm^Lm i c L l im -^r ^ \ 

receival by him since he had been in possesion : fo s 1 Ea PM ^ -*"• '^■ 


.... ... ... ...... 5.1,-, iji 10.7* . — ncKi, mat no 1 

rever.sion being left in ihe earl, the lands ^^•ere ' 
not let, set, or demised within the meaning of ' 
2 & 3 Will. 4, c. IP.), s. 1.3 (Stanlev's Act), and i 
that therefore the e.st<ate of J.P, was liable to 1 
the tithe-rent charge. Vrrnohoyle v. Porliinn 13 ' 
Ir. En. R. 72. ; 







Hi] Hen. S, c. Hi), says that all (obligations and j 
speeiiilties made to the king, or his heirs, shall I 
be made payable by these woiols : — .Sol vend' i 
eidem domino Piogi. hfered’, vel e.'iecutovibus suis. i 
But a bond taken to the king, his heirs and i 
.successors, is good ; these wortls in the statute j 
being (only directory. Yah v. lha\ 6 Bro. P. C. j 


Bankruptcy.] — ^^Vhen claira.s of the Croovn 
and (of a subject, as creditors, come into compe- 
tition, the prerogative right oC the Crown is not 
limited to i)rocee(lings by writ (Of extent, but 
e(pially attaches to proceedings by sci. fa. upon 
a bond ; and a debt due to the Crown, together 
with such costs as were incurred in proceedirogs 
to enforce it. is a preferential <lebt upon the 
assets of the bankrupt. Coi-hif, In re, L. fi. 2H 


A bond given to the Crown by the committee 
of a lunatic, on his appointment, is within 3H 
Hen. S, c. Hi), s. 50, and the Crown is entitled to 
treat it as a matter of reeord, and have a scire 
facias thereon. Iteg. v, Chamhera, 11 JI. k W. 


. ,, -T L^ L- in me namr. vviin i.ne .sanciion i: 

A debt due to the Crown, overndmg the entire 

estate ot the debtor, having been levie« out ot one post-.. thee into a bank 

portion of _n only, jested m a nmrtgagec. the .Recount! tuLmther with their .nv 
mortgagee is not entitled to contribution from 

purchasers ot other portions of the estate of the pavmciit to the post- 

Ciwiylebtoig who derive title under a notice that their custon 

tor valuable conmdoratioriinnn- to s drew cheques tV 

Jfarthyy. 0 Flalu it y.Yl. k. Ct. t, lluiik. J).., poses. Tlic bank having gone 
Deposit ot title-deeds by simple contract debtor that tlie postiuastcr-G 

•ot Crown, for .securing part of pnrchase-inoney to 
be paid m consideration of other lands sokl to 

him, IS an e..imtable mortgage, and binds the ^ue upon the letter-receivers' a. 
Grown ; and that, although purchase have also post-office nnmevs. Ih.r 
given Ins bond to vendor tor whole amount. followed.' Lo 

^ -t 1 n 1 1 1 ! BaiiK In ir, q 7 L. tf., Oh, i\2') 

Where Crown had .seined ror its debt lands ot .p 29 ( 5 . 
simple contract debtor, aifected ■with an equitable 

mortgage, the court ordm-ed the money ihie to . m ^ 

mortgagee to be paid out of the proceetls of the Property Tax.]- llic Crowr 
sale before the Crown should be . satisfied. 11 k general creditors of a Ini 

A., by deed, assigned certain sums represented hi ix‘.q)eet of property tu.x due 
liy a fund in court to B., in trust to , apply the on the wiudiug-up where no f ■ 
same in payment and discharge of mcmey then ixspcct ihe.ntot has been 

due from a' to B.. and in further payment of all t" ui?; ‘ 

and every the .sums of money which B. might ‘.*3 ; ll'- b. coo G. A. 
advance to A., and subject thereto ill tru.st for A. 

A. died indebted to B.’iu the sum of H,00il/.., due Extent of Priority in Colony 
at the dat(' of tlie asdgmncnt, and also largely right of the Crown to he pai 

indehtt'd to the Grown. A. was further indebted other creditors, out of the esti 

to a banking firm, of which B. was a partner, in treasurer (at Trinidad), wa^ 
a sum whi.'ii was treated by the partnership as a tlefault in respect of money 
bad debt, and in respect of ivliich B.’s share of treasurer, ami as part of tl 
the loss amounted to 3.1)1-17., and a further sum of colony, and did not extend to 
2,3137. was paid n.fter the death of B., by Iris of suitors’ moneys deposited 
executor, ro the Orowm. Upon process being custody, as treasurer for the 
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an order of the Court of Audience of the island. 
WlMes V. Att.- Gen. for Trisidad, 3 Moore, P, C. 
200 . 

Eights of Surety. ]~A surety to the Crown 
who lias paid the debt of his deceased principal, 
is entitled to the Ciwvn’s priority in , the ad- 
ministration of his principal’s estate, Clmrehill 
fLtmlf In nt, ManMtf v. Chm'pltiU, 39 Ch. D. 
174 ; o9 L. T. 597 ; 35 W. K. 803. 


F. EXTENT, EXECUTION BY. 

1. GrB5tERA.I.I,T, 

^ Distinction between Extent in Aid and Extent 
in Chief in Second Degree.] — The distinction 
between, an extent in aid and an extent in chief 
in the second degree is this : the iinst is where 
the extent is issued at the instance of a Crown 
debtor against his debtor, to aid his payment of 
the Grown debt ; the latter is a hostile proc;eod- 
iug by the Crowm against the debtor of a Grown 
debtor, against whom also an extent in chief has 
issued. Ikx v. Ska (Me, 11 Price, 772. 

Does not Defeat Eight of Crown Debtor to Sue 
his Debtor.] — An extent at the .suit of the Crown 
against the debtor of its debtor lia.s not, before 
inquisition taken, the effect of divesting the 
Crown debtor’s right to sue his debtor or to 
receive the debt. Lalicmun v. MAdam, S Price, 
676 ; 22 K, E. 774. 

Sale of Goods under — Effect of Agent of Crown 
Bidding at.]— A sale under an extent is not 
vitiated as against a purchaser by the agent of 
the Crown making a bona fiile hid for himself. 
Ilex V. Ilartsh, 1 C. & J. 407. 

Satisfaction of~Eight to Surplus.] — In 1802, 
in pursuance of an order of the court nndor 25 
Geo. 3, c. 35, the extended lands of a Grown 
debtor w’cre sold for more than the amount of 
the Crown debt, and the debtor being a lunatic, 
the amount of the purchase-money was, by order 
of the court, paid into the hands of the deputy 
remembrancer', and was by him invested in the 
public fimtls in the name of the accountant- 
general, In 1841, by 5 Viet, c, 5, the fund and 
accumulations were vested in the Queen’s re- 
membrancer to attend the orders of the coui't. 
On the petition of the heir of the debtor : — Held, 
that be was untitled to the surplus of the moneys 
afterpayment of the Crown debt, interest and 
costs. Delamofle, I)i re, 27 L. J., Ex, 110; 

2 .H, & N. 589. 

Costs of. — In cases of extent, costs are not 
recoverable wdiere goods and lands are seised, 
and the gootls alone arc more than suflicient to ' 
pay the <iebt levied, not even in the case of an 
immediate extent. Bex v. Hopper, 3 Price, 40. 

Other Points.]— Notice of motion for order of 
sale of Crown debtor’s mortgaged lands, under 
extent, should be given to niortgsigee before the 
motion. Bex v. Coomlm, 1 Price, 207- 

If estate subject to mortgage be sold abso- 
lutely, under extent, and purchase-money paid 
into court, Crown . will not he allowed, on 
motion, to satisfy mortgagee, hut court will 
order reference to deputy remembrancer to 
ascertain what is due on mortgage. Ib. 


Court will not interfere to assist a 2 >urchaser 
for valuable consideration of estate, seized mulur 
! extent against vendor, for which he has paid tlie 
■ principal part of prrrchase-money, and offers to 
' pay the remainder to Crown, or to give rip the 
estate on satisfaction made to himself. Bex v. 

! i/f;ZUw, 2 Price, 394. 

It is no objection to the title of an estate that 
an extent has issued from the Crown against the. 
omrer, which remained in the hands of the sheriff 
unexecuted ; it appearing that the lords of the 
treasury had, in fact, compromised the debt, 
though a WTit of amoveas inauus had not actu- 
ally is.sued. Poole v, SJterffold, 1 Cox, 160 ; 
1R.E.37. 

An extent of the Crown is an action and 
execution in the lirst instarree. JlamhuU, Bx 
parte, 1 Atk. 262. 

U})on the assignees of a hankruid, against 
whom an extent had issuerl, ]iajdng the Grorvn’s 
debts, and jicrfo ruling the haukrujit’s pnimise ' 
to pay his father’s debt to the Grown, the 
extent was discharged. Bix v. Lney, Bunb. 
337. ■ ■ 

25 Geo. 3, c. 35, gives the Crown no right to 
costs. Ih. 


2. Extext ix Chief. 
a. What may be Taken Under. 

Lands.] — The lands of every person who has 
received money bclongirrg to the Orowrr, or for 
which he is accountairt to the Crowrr, are liable 
to an extent under 13 Eliz. c. 4. Wilde v. Forte, 
4 Taunt. 334-; 13 R. R. 616. 

And at common law also. Ih. 

A simple contract debt to the Crown will not 
bind the land of the debtor in the hands of a 
bona fide purchaser. Bex v. Smith, Wightw. 34, 

Equitable Mortgage.] — An equitable mort- 
gage by deposit of title-deed.s by an accountant 
of the Crown, in the hands of one who has an 
opportunity of knowing that the depositor is, or 
may become, a debtor of the Crown, is not avail- 
able against an extent. BroiujMoti v. Par is, 
1 Price, 216. 

An e(|uitablo morigage, by a deposit of title- 
' deed,s, was GStabli.shod against the claim of the 
' Crowm under an e.xtent, Casherd v. Att.-Oen,, 
1 Daniel, 238, 

Equity of Redemption.] — An equity of re- 
dcmidion may he taken mider an extent, Bex 
V. De la Motto, Forrest, 16.5. 

Mortgage Term.] — ■\\’'here A. having, by mar- 
riage artide.s, dated in 1796, covenanted to settle 
lands, to be luirchased wdth a certain sum of 
money, to uses (in strict settlement), and in 1808 
entered, into bonds to the Crown, and in 1S12‘ 
jmrehased lands in fee, and had a mortgage term 
assigneil to a trustee to attend the inheritance, 
and the estate then settled to the uses declared 
by the articles, under w'hich he himself only 
took a life interest : — Held, that the term did 
not protect the inheritance of the fee against the 
Crown’s debt, the settlement being voluntary. 
Bex V. St. John, 2 Price, 317. 

Term to attend Inheritance.] — term of 
years, originally created out of an estate pur- 
I chased by a person who afterwards became 
[ indebted to the Grown, to secure a sum of money 
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due by oue of tbe vendors, and vested in a ; and hoi’ses and harness employed therein, in 
trustee for that purp(S!{*. and after .several mesne i rtwpect of which such arreur.s had aecnieil; — 
conveyanee.s n-siyned to a trii.stee for another i Held, first, that the lien attached though the 
purolinser <tf the estate frir a valuable oonsidetu- i property had pas,sed to the assi<rnccs itinler a 
tion without notice, to attend and protect the j commission of hankrnptey ; ami, secondly, that 
inherit anee, .such latter purchaser eiaiming j the dutie.s on each coach attached as a licit ujion 
directly under the first ineumbraneor by a title j that coach, Ate., only, and not upon the general 
paramount to the (‘rowji debtor, is not liable to j stock of coaches, horses, A:c. hi re, 

an exteitt for a Crown debt. Jler v. Lnmhc, \ M‘CleL H84. 


M'Clel. ‘1U2 13 Price, dty. 

! Goods already Seized under Fi. Fa.] — Good.s 
Money Paid hy Agent of Crown to Sheriff.] — ’ debttjr already seized under a fi. fa., bni; 

A Hherijf cannot retain against the Crown a sum j taken under an extent, either 

of money depn.^ited by an agetitof the Crown, to I cdiief or iit^nid. v. Gruirr. b Bing. 128 ; 

(‘over the expenses of n sale bv auctittn of pro- j - M.A; 8c. 107 ; 1 C1.& F. 72 ; t! Bligli (N..s.) 277. 
petty K‘ized under an, extent.^ find sold ^ under a ; 


tejiditnmi expo 
i 1.. .1. (O.ri.) E: 


Partnership Property.]~-Trnder an extent 
against one partner, the Crown can only take 
tin.* separate interest of the partner, liable" to the 
Goods Chargeable with Duties.]— A ta.x-co1- Wightw. 

lector was aeeiistomed to pay m. me v.s received ' ''I* , . , , 

on a(X‘ount of taxes to 11.. who ]iaid the .sum . '''•■it-'' <>f ^xtent ant ns.sued, the fine for a 

into his banker’s, to his private account, with ‘^"'1 ^^e other for a separate debt, 

knowledge of tbe banker that the same were fame sum, and the impusitions hnd a 

blended with the raonev.s of 11. Tbe banker .T/mt debt and a .separate (lebtuiililEortmt sums, 
having become insolvent ; — Held, that an ext(mt '•'m court vyjll not set them both aside on The 
in chief might is, sue against him for the recovery of irregulmity, biit will support that 

of the Crmvu moneys, the amount being a (lues- correct, v. MalUtt, 1 1 nee, 39o. 

tion for a jury. Itrq. v. IVtirfl 2 Ex. 301. has lieeu found, the death 

Good.s which havl* become chargeable to the does not vitiate the pro- 

Crown for duties cannot be discharged, except bv <-‘eedmgs as against the survivor. Ib. 
an actual bona fide .sale. Aft.- fre/i, v. Trueman, , , B- earned on busmess m partnership ; 


an actual bona fide .sale. Att.-fTrii, v. Trueman, ^’^d B- carried on business in p.T,rt.nership ; 
11 M &; W (>'J4 • 13 L J Ex 70 ’^vere also members of a firm which traded 

Crown held (’mtitlccl upon information for & Co. ; A & E. for the purpose of paying 
money liad and received to recover the entire off m-tain (.f then' debts, assig^^ 


proceeds of a sale of malt, on which W,. who y“’“d)crs of the firm of C. t Co. portions 

it T „ their shares m that firm. The a.ssiP-nmeuf,. who 


iiad advanceii money tliereon, claimed a lien fm- 
his advances, and the Crown claimed duties, the 


icir shares in that firm. The assignment, which 
•as bona fide, was regularly intimated, and it was 


facts not amounting to an authority from the duly entered m the books of the firm. An extent 
Crown for >V. to appropriate them, or to payment afterwanls issiied against 

by the Crown of his claim ; and, therefore, the fV ^“d Ip Held, tliat the poi*tions of shares 
• tluiH assigned could not be .seized under the 


question mooted, whether the Crown can recover assigned coiuri nor ue seized under tin 
money paid under a full knowledge of the extent. <Vr/mv. ZiirrZ 
circumstances, but in ignorance of the law, not ^ Bobiiison, .iNy. 

Debt in Wife’s Bight.]-A debt duo to a man 
iiu , lo ij. u., jix, ti ), . V 1 jure nxoris is considered as originally due to him 

An extent in chief may issue against a b.anker ^ therefore seisable on 

for the recovcY of interest allowed by him on the Tkornton, Park. 271, 

half-yearly balance of a tax-collector s account, •' ’ 

in which his own and the Crown moneys arc oae Man’s laud, where Many liable.]— No 


in which his own and the Crown moneys arc oae Man’s laud, where Many liable.]— Not 
blended together ; also to recover the amount of to extend one man’s land only, where many are 
a banker’s promissory note, in the hands of a liable. Iteq. v. (JolhoiinHt, Carv. 111. 
t.'i.x-o.nllector. and received by him in payment 

of taxes. Jh'ff. V. Adamu, 2 lil.x. 2!)fi. Other Points.] — Where conu.see of a statute 

A sum of money in the hrincLs of the account- extends laiuls in one county, which extent is 
ant-generalinbaiikruptcy.io the credit of a party afterward.? returned and filed, yet all the lands 
agiun.st whom an extent had been issued, was of the conusor, though in other counties, shall 
.seized by the sheriff’ into the liaiuls of the Crown, be made liable upon application in chancery, 
altliough, in consequence of its being in the Oiitu v. Jtabhifum, 2 P. W. 01. 
accountant -general’.s hands, he could not obtain After an estate bad been held under an extent 
actual possession of it ; the court granted anile for a long time, and has gone through several 
calling on the sheriff to pay over the money to hands, whether upon a bill to redeem, the 
the use of the Crown, but refused to make tbe defendants shall account othe,rwise than at the 
accountant-general a party to the rule. ifey. v. extended value. Pimlc v. truise, 1 Vern. 468. 
Andin.l I). (Jt.s.) 6Gi! ; 10 M. & W. 691; 12 A. is hound by statute to B. ; G. lends money 
L. J., Ex. 86 ; 0 Jur. 222. to A., and laud is bought therewith ; B., extend- 

iScmble. that the lien of the Crown for duties ing this land, has priority. Anon., Cary, 8. 
in arrear is divisible, and confined to the several Equitable mortgage by deposit of (feeds by 
spc'cific matters in respect of which the various accountant of Crown, to one who has oppor- 
.sevcral sums of the duties have accrued; and tunities of knowing mortgagor is or may become 
that the whole is not liable geiienilly to the a debtor to Crown, not available against extent, 
sati.sfaction of the duties arising on each several Brwnjhhin v. I)arh\ I Price, 216. 
part. 2?eu‘. V. iJule, 13 Price. 739. Agreement on borrowing (by recital in bond) 

The 3 Geo. 4, c. 9.6, s. 10, gave a lien for money, on the part of the borrower, that certain 
aiTcfu'-s of stage-coach duties upon the coaches real property, , (freehold and leasehold) should 
VOL. V. 2 



CROWN- 


’Extent, Exccutioii hi/. 

repayment of it; anclade- which they arise. alt 
title-fleeds, ammmtinjr, m equity, till after an assienin 
to a moitgage, or right to a mortgage, creates assignee under a ( 
a lien binding as against the prerogative lien of J/r.r v. JJalo, i;i Trie 
the Crown, in respect of a debt accruing due to Reiilicatio'n to a 
the king subsequently ; and the etpiitable mort- aid, tiiat the defeiith 
gagees are entitled to be first jiaid their lu-incipal deed of assignment 
and interest out of the produce of the sale of the insolveiit’s credi 
the premises, the property of the Crown debtor the extent was ind, 

time of executing tl 

Vl/ht +1 *'**t). then carried on tnul 

levied out of lands mort - 1 of lands ; that the ii 
SSSrl ‘I fibsequent to becoming in- 'to the prosecutor, ai 

debted to the Crown Held, that all the not executed the 
elates of which he rvas seised whilst a Crown WaUmi, U Price 0 
officer must, according to their ratable value, ’ 

be contributory with the mortgaged promises Over landlord.l- 
to pay the debt ; excepting, however, lands Crown attaches fron- 
inuchaseil under decree of foreclo.sure against eoramensurato only 

debtor: ami. ther^d 

the Clown debt, and having got in an old mined bv the act o 
judgment agamst the ancestor of the debtor : forfeiture in a lease, 
Itself bo the agent of a fraud j dofoatiMil bv the san 
11 It displaced a title given by itself, where the M‘Clel & Y .'ilj • 
proceedings were in all rc.sjiects conformable 
to the rules and established law of the court : Over Executions i 
the purchaser jiaying his money into court, and vision of the latter n 
the conveyance made under its sanction, and applies onlv to case 
eyciything transacted not only with regularity, debtor are not onlv t 
i- P«reh,aser. But although the property in them 

J ^ contributory, m case of and until the propert 

the mortgagee, yet, as between the debtor's absolutely from the cl 
s"‘«lemei.t,an.l pur- the Crrnvn’.s exccuth 
chasers from the son, the contributory fund where the Crown pro 
must be so marshalled as to make the son’s v. ,S7eHc?- 0 Price ’ b 
remaining property first applicable, and if that Process ,sue<l out 

flcfendant to reeov< 

must be applied before that of any prior pur- iudgnu'iit for the Crr 
chaser, //urrtcy v. Beat. (11. Ltttlcf the king’s J 
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Ifature of,] — The inquisition is not Maljt‘i‘hj. 3 L. J.. Ex. 154 

wholly an ex parte proceeding, and a claimant 2 vt M. 537 ; 4 Tyr. 545. 
of property in the goods inquired of may assert ^ ^ . 

his claim before the sheriff, and put material Eeturnof Writ.j--\\ rits 
questions to W'itnesses examined on the part of able in vacation, ui^ei^ o i 
the pro.secution, in theway of cross-examination, j y- Jtpiitim, 2 Ex. 210 

to shew that the goods belonged to him ; and if j L. J., E.x. 204. 
the sheriff refuses to permit such interrogatories I i j. 

to be put, the court will set aside the extent and | 

i ™ ‘Vl S 


time of the seizure or of taking the inquisition • ■ When Court will G-rant a Slew Writ for same; 
and it is not necessary to say at the time of the I Claim.]— The court will not grant a new- writ 
i.ssuing of the extent. JRrx v, Lamhton. .5 Price, j of extent of the date of a former, tested between^ 
421, i eight and nine years before, on the ground that 

1 the defendant had been since found to have- 

Onus Probandi,] — Partieselaiming goods i been further indebted to the Crown, and to have- 

which have been found by inquisition to' be the had. -at the time of issuing the tirst extent, 
proiierty of a defendant under an extent must property not then known to belong to him, and 
shew' title in themselves, and cannot, unless that though his goods and chattels, seized and sold 
title is admitted on the record, object on demurrer under that writ, produced only so much as . 
to the proceedings upon the extent. v. would satisfy but a very small part of the 

Stmlly, 1 Y. & J. 240. fJiwvms original debt ; but a new' writ of pre- 

sent teste should be issued, which might be done- 

Scire Pacias, Pounded on,]-^Yhere a application to a baron where, 

scire facias, founded on an inquisitiom misrecitos the town debt renminmg unsatished, _the-- 

the inquisition, and therefore ikxes by such ^totendant becomes possessed of newdy-acqinrat 
recital a day on which the tlebt had been found Pi<^Peity. lira; v. Harvey, ( Price, 23b. 
to be due differing from the true day named in j i a. 

the inquisition, the court will give leave to . ^ Claim.] Y jiere an extent 

amend the writ on payment of the costs, even Jo hnd debts had been issued against a per^^^^^^^ 

after the defendants have pleadcfl. Hra- v. -service of the Grimm, and ainnquisition taken 

Scott 4 Price 181 thereon, such proceedings were held to be no* 

If an inquisition to find debts, executed in a second extent and an inquisition- 

vacation, were returnable in tbe following term, i-evenue board against the same- 

and a scire facias issued thereon, tested as of '' P^’’® v. Jiuwlm/;;, 12' 

the term preceding the vacation, the court would i 

set it aside for The repugnancy which must proceedings, a 

appear on the face of the record ; nor would statement that the party owed to the knig a sum 

they allow it to be aided by inserting the true 1,^ money claimed to he dno fiom lam to the- 

dates, bv means of a memorandum on the as the balance of his acco^^^^ 

record. Roa; v. Fraraoe. 3 Price, 288. the comnnssioners iov auditing the public 

' ’ accounts in his^ capacity, (kc., is a sufhcient. 

Doubt as to Priority of Writ.]— Upon an fimling a debt due to the king,. 

inquiij under an extent, it appeared that the ,, claiming to be an incumbrancer on 

de eirdaiit had assigned all his proper ytw'od^^^^^ lands seized by the Crown under an extent and 
before tlie teste of the wirt, by a deed,_which inquisition nLinst t.b,* flrown rb*i,+ov 


When, it can be Traversed. ]- 

will admit a party claiming goods fsei 
sheriff, under a capias utlagatum, ti 
claim, and traverse the iiiquisitiou aft 
for so doing has expired, and a venditi 
executed, where the claimant’s at 

—The court 
ized by the 
r enter his 
;er the. time 
oni exponas 
torney has 

mistaken his course, and brought 

an action 

against the sheriff instead of having c 
traversed on payment of costs, liox 
6 Price, 576. 

laimed and 
T. ItaniMl, 

It is su 

fficient, if a defendant elaii 

.ning good.s 

seized un 
being in t 

der an extent traverses tl' 
;he debtor to the crown's dc 

le property 
ihtor at the 






3. Extent in Aid. 


a. Who Entitled to. 


It is not neecssarv in the affidavit made for , Bankers.]— Bankers having money in their 
obtaining a baron’s liar for an e.xteut in chief in I arising from the asse.ssed taxe.s paid in for 
the second degree that there should be any j purp. .se of being paid over to the Exchequer 
averment of the insolvency of the Crown debtor, i acooimt of a receiver-general, for the due 

or any fact stated from which it may be inferred: of which by him they have given a 

Item V. 11 Price. 772. * i bond to the Crown, are still entitled to sue out 

Nor is it necessary in .such a case to negative extent in aid, and that upon affidavit stating 
collusion. Ih. " generally their having received the money for 

that purpose. lieiC v. {f ihha. 7 Price, (JilS. 

Objecting to.]— After a defendant has An immediate debtor to the Grown, indebted 

obtaiueil time to plead, he cannot object to the by reason of his receipt of the Crown s money, as 
affidavit on motion. v. Jlijnnm, 3 Price, 33. ^ country banker, to whom it had been paid by 

the district collector of excise for the jmrpiose of 
Crown Agent may hid at Sale.]— A sale under being remitted by him to London, is not entitled 
an extent is not vitiated as again.st a purchaser O^Hbough he has entered into the usual bond to 
))v the agent of the Crown bona ffile bidding the Crown given by persons in such situations to 
for himself. Eex v. Mardi, 1 C. k; J. lOCi. pay <-'Vcr the money, or remit good bills for the 

amount, within twenty-one days after the receipt 
Eesale at loss of Lands bought at Sale under of it) to sue out an extent in his own aid, unless 
Extent— Conveyance to Second Purchaser.]— there has been, in point of fact, a literal breach 
Where lands had been bought at a sale under an uf the condition of the bond ; and such breach 
extent, and the purchaser resold them at a loss, must be stated in the affidavit to obtiiiu the fiat 
the court ordered the second purchaser’s mime for the extent. Ilrx \’.Ta)'lcton,d Price, 6-17. 
to be substituted in the contract, and the eon- If there has been no breach of the bond, the 
veyauces to be made to him. the original con- obligor can only obtain an extent upon a com- 
sideration being expressed in. the deed. Ilex v. mission and inquisition to lind a debt due to the 
EfiwUmjs, 2 C. M. & K. 4.71 ; -1 L. J., Ex. 29.}. Crown, as in the ordinaiy course of proceeding 

with respect to simple contract debtors of the 
Grounds for Discharging Person taken under.] Crown. Ih. 

— Application to discharge defemlaut in prison 

under an extent for duties in his hands (being a Brewer.] — A. brewer who is indebted for 

part of money received by him for premiums excise duties is entitled to an extent in aid. 
and duties on policies as agent for an insurance AfeJ; v. 2 Price, 398. 

company), on the ground of his having been 

arrested by the office for the whole balance due Maltster,] — But the surety in a bond to the 
f i-om him to tliem, including such duties, before Crown by a maltster, for securing the payment 
.the extent issuetl, as to which debt he was after- of duties on malt made by him, is not entitled to 
wards discharged under the insolvent act, was prosecute an extent in aid. Rax v. Sly, 2 Price, 
refused, bj’' dischai’ging a rule to shew cause ; 157. ^ 
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Co^ittee of Lunatic against preceding Com- , coverod jucig-tncnt.s ngainst the execiuore, thnnsli 
nuttee.j—nie court rctused to grant a Hat for j rhe defenclant confesed he was ab]e to pay the 
an extent, on an application made by a com- j king. Divirmwn Pro. ('!i. -17.' 

mittee against a preceding coniinittpe (on the | Assiffuees under a eomniisdon of ))aiiknn)Tc-v 
usuai bond to the Crown), where he had been bring a bill for an account against some i)erson's 
aoclaiea bankrupt under a commission of bank- , who had soisctUhe baidtrapfs estate iiy viitueof 
as ten years , three <!Xteiits, one for the king and’ the other 
before the application. Ilie remedy of the party 1 two were extents in aid. Bill dismissed, tlie 
IS by scire facias. Lary. i/t. /-c, Id Piice, lil.j. matter liediig properly eoguisable in the Court 
n+un-,. ^ PixeUetpier, which is the King’s Court of 

Other Persona,]— -An obligor to the Cromi by i Revenue. iMmvi v. 7w/g, 2 Vein S (' 

bond eonditinned to sell all such sugars as should > sub nom. Jinm-tt v. JiniiMiiiu\ Pre tdi ioS 

Chancery will noc examine the 
disposal ot certain sugars audio account for and : (luantum of tlic king's debt, nor how far extents 
pay over the produce of the sale of the saitl sued out are necessary. lf>. 
sugars to, &c., rni<''>’+<^’”“ .-s ,.-4...,..^. I , ... . - ; , . . 


of the sale of the said 
e out a writ of extent in 


ill Aid Act, j sueil cut an extent 


otherwise where defendant, who has; 


IHio 1)7 Geo. 3, c. 117, as ttpon a debt due from j he lias sutli 
Inm to the Crown, being the balance of moneys I king's debt 
received by him between the date of hi.sainioint- Imt ermti-i' 


estate of his own to pay the- 
\-here it appears to he a fraudu- 


l w extent in aid. to give a 

i <0 a ‘lebt of an inferior nature. 

f collector of taxes in custody under an 

the hK ^ previously to the date of I extent is tiot entitled to be discharged, though 

1 debt dni r7;6^P "• V 1 ) i ‘leliciencv has been made good to the Crown 

TT) F ^ 1 piiyaWc ! hy a reassessment on the parish. AV./* v. Jint- 

m lespect ot post-horses, income-tax. stage- : /irff. Wi«'htw 1 

coaches, and assessed taxes, tloes not entitle the j A bond to the Crown, though not forfeited is 

miton •M^rfei’ the obligor to an e.xtent in 

2 luce. d(,8. i aid. v. .Vuinininm, 1 Price. 21)2. 

Ihe claim of an indorsee against the drawer of ! 
a bill of exchange is an original debt, for which I 

a debtor to the Crown may sue out an extent, j b. "Wliat may be Taken tinder. 

Beat y. J^hcn£, 1 Anst. VJQ. 

Where a debtor to the Crown took out an Debts.] — The sheriff may seize the debts due- 


a aeiitor to the t ruwn may sue out an extent. b. "WTiat may be Taken tinder. 

Beat y. J^hcn£, 1 Anst. VJQ. 

Where a debtor to the Crown took out an Debts.] — The sheriff may seize the debts due- 
extent for a large .sum. when a small part was, !'■* debtor in rhe third ilegree, exclusive of the- 
on his own shewing, eapable of dispute :— Held, immediate debtor to the Crown. Bex v. LKnI/tm- 
that the extent was not void. Ib. ifint, 1 Price, 94, 

A Crown debtor who has issued Tirerogative no i , , , , 

process against his own debtor is not eiititleil to W Imre goods ot the debtor have been 

continue tho.se proceedings after he has paid his an amount, by the appraisement, beyond 


debt to the Crown. Bex y.Jihnihnii, 2 1) P C sufhcieut to satisfy the debt dim to the- 

128 : 2 0. & J, LSI ; 1 C. k: M .s'72 • 3 Tvr ‘»’is * the debtor’s lands cannot be sold. Bex 

2 L. J., Ex. 2m. ' ' ' Boj)j)er, 3 Price. 40. 


There is no eipiity for a per^ 
an extent in aid lias issued, to 


au extent i„ ni.l 1„« taueVto l« ,eVm.,uree<l bv "f 


sufficient to satis^- his debt to the cSwTi S S S 

without having recour.se to the extent in aid. ‘Ml &.si ]^7‘. ivIIf -9 Yi-’ 

P7im!ys‘y.Shair.SYos.2n. - -u. ^c. J.i, , l ChbCP. ,2; o Bhgh (x.s.) 27m 

C^urt of Excheiper will not, in e.xerci.se of its Bills of Exchange.]— Wlierc orders have been 
equitable junsdmtion over extents, grant a writ sent by an insolvent merchant to his agents 
of amovoas mauiis to release projierty seised abroad to hold halances in their hands at the 
under extent in aid against a debtor in a more disiiosal of certain ijcrsons named by him, who 
remote degree, on ground that debt which had are, in point of fact, appointed irnstees for his 
been^ on original comnnssioii to he due to general creditors, hy a deed termed a deed of 

kings debtor 'as keen subsequently .satisfied inspeciion, in whici: he relimiuishes all ciaiiii to 
bj payuieut of bills ot exchange deposited by his lmsines.s, Imt agrees to eondiwt it to tJm 
h m xor securing that debt if t appear that winding-up on their”aceount as tlieir agent :- 
Ilf « ^ ptfipcrty of Held, not to protect bills of exchange tnursmitted 

the person depositing them, who thereby com- by such foreign agents, made payable to the 
mitted a breach of trust. y. Maebett. 1 insolvent to sillisfy\alancel dim 


A against .such a proemling resorted to aftei' 

1 ror,n^f«F+L. i ■ b F.. ‘^’i‘-"^i™»Sement,although the foreign agents lia VC 
acceded to such arrangement, because! for want 
eiM o it In bf a speciHc appropriation of'tJie bills, and an 

So\)wI<l b nf Y T /f fpi'ess consideration quoad those pari icnlar bills 

■Vh " ^ to have been the fuundatioti of tlieir 

g'h'o nniiT-f m^iii 1 F J. I b) the trustees, they were held to 

■i- i 1 fn elt^nn executor be the property of the insolvent raercliant, not- 

.y ii 0.-1 .m extent in aid taken out by a simple wiikstauding the arrangcnieut and tlmvffnrc 
(■ornraec cgeilitor against him, whereby he pre- lawfully seizc-d. Bvx y." Hunter 4 Price ‘^'jS 
ferred u.mselt to bond, creditors,. who had re- 298. ' ’ * “"-t-- 
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Cash, ISTotes, Cheques, aad Bills of Exchange. ' 
Parcel containing. ; -A parcel made np h,v a ! 
baiikiiip'-iioiiso. sealed, and addressed to another; 
liankiiig-hnu>o. containing cash, notes, and 
I'lieques of the latter, ami hills of exchange.' 
siH'cially indorsed to the fonnor to make np a! 
balance dne from them on thc-ir general account. , 
and deposited on the :lrd of duly, after the bank , 
was duit. wirh a woman servant loft in care of: 
the banking-house, to lie given to the postman in [ 
the morning of the 4rh, who was in the habit of' 
ctdling for .such parcels Itefore banking houits. isi 
sellable under an extctit in aid, tested on the; 
and of July, iind returnable <*ir tin; (Jth ofj 
hTuvembur, although the inquisifion, iinding the; 
debt due to the debtor of tlie t'rowti debtor, wa.s | 
not taken till tlie -tth of November following;: 
because sucli ctrcumstances do not annmnt to aj 
delivery of the [>arcels to the pensotis to whom it ; 
was adi Iressed, or tlicir agent, and therefore confers j 
no right of property. Seons.ifit had been delivered 1 
to the jiostinau. i.V.c v. Linuhton, h Price, 42, S ; 11) 1 
It. K. 04 a. I 

The coutetits of such a parcel, while rtanaining' 
in the banking-hou.se. under .such circumstances ! 
remain there at the risk of thebaukeis wim maile i 
it u}), and it is still subject to their control. Ih. 

A writ of extent binds from the teste, and such i 
property as a bill of exchange is bonml while in ; 
the custody of the debtor. IIk \ 

Account, and Eepayment of Surplus.]— Semble, ; 
that the Court of Exchequer had power to refer | 
it to the Master to take an account of the reiit.s i 
and profits extended to the }!laintiff,aiid to order I 
him to refund the .siiiplus, if it should ai)pear that | 
he had been overpaid, JirimlibuHh v. JHcrs, 4 ! 
Dowl. P. C. 170. i 

Person of Defendant.] — The capias clause of 
the wj-it of extent is not usually enforced. ltr,e 
T. Flaw, 8 Price, 94, 

But an extent in aid against the body of a 
defeiuhuit may be issued, although not applictl 
for in open court. lh‘.v v. JLu’ns, 2 Pj-ice, l.‘)l. 

A defendant taken into custody inider an 
extent in aid was ordered to be disehargeil, whei’C 
the sheriff had also received ])roperty more than 
suilieient to cover the demand. Itfw v. Kinncar, 

8 i'rice, 

Where the agent of an insurance company 
who was intlebtcd to them for premiums and 
duties juiyable to the Crown fileil Iris petition 
under ■) A <5 Viet. c. IK! (a repealed Insolvent 
Kebtors' Act), anil was afterwards arrested on an 
extent in chief, the court refused to diseliarge 
him upon atlidavit that he was informetl and 
believed that the Cj'owu debt had been paid by 
the company who had in reality Issued the 
e.xteut. ItPij. V. Jiennisou, 1 D. k; L. (il8. 

A party in cu.stody under a writ of extent, at 
the .suit of the Crown, allowed voluntarily to 
escape, but retaken and restored into the .same 
custody and under the sanio wi’it, is rightly in 
custody, and is not entitled to his discharge. 
lh‘e^ y. Jh-nt<m. 2 Ex. 218; b D, A L. 7j50 ; 17 
L.'J., Ex, 204.' 

o. Priority of. 

Over other Creditors.] — A dclttor of the Crown 
may gain a [naority by extent for.hisowmlemaud 
before other ereilitors, altliough it is sworn that 
tlxe Crou’u is in no danger ; and the court hai5 no 
disci’ctiou to prevent him. Jie.r r, Blutvhfard, 

1 Anst. 162, 


Whore the sheriff .seized goods of a (.lefcndnnr 
under a ti. fa., sued out on a judgment recovered 
at the suit of a subject ereilitor : and afrer the 
.seizure, hut before the sale of the gond.s by the 
sheriff, a writ of extent in aid i.ssiied. tested after 
the .seizure, and foundcil on a commission to find 
debus, <lated, and an inquisition taken thereon, 
the same day as the writ of extent was ])nt into 
the. ,sheriff’'s'hant!s to lx: exeeiiteil : — Hold, that 
the extent attached upoti the goods so taken 
whilst remaining imsnld in the sheriff's hands. 
Jicx V. (rileH, H i’rice, 21)8. See 22 11. 11. 7r>l). 

Cesser of, after Crown Debt paid.] — A Grown 
debtor, after he has paid his debt t<.’i the Crown, 
cannot continue pi-erogative jn'oceediiigs against 
his own debtor. Jleq, v. Jihiq/inni, I 0. & M. 
862 ; 8 Tyr, 1)88 ; 2 Dowl. P.' C. 128 ; 2 L. J,, 
Ex. 266. 

d. Proceeding's in. 

When a Ci'owii debtor is entitled to an extent 
in aid, he need in it have tlie sanction of the 
solieitor.s or otiicer.s of any of the revenue boards. 
Mn,e V. Williumfi, 8 Price. 75. 

When the surety of a Grown debtor has paid 
the debt of his pjrineipal, au nrtler that he shall 
be placofl in the .situation of the Crown, and a 
writ of extent be put in force in his behalf, is 
not absolute in the first instance, though notice 
of motion lias been served on the principal and 
the Crown, and no one appears to oppose the 
application. Iteij. v. Sultee, 1 H. k N. 274. 

Afddavit.] — ^A jilaintiff, having recovered 
damages for a libel against the proprietor of a 
newspaper, is not entitled to an extent against 
the principal and sureties in the cognisance given 
by them to secure the payment of penalties under 
1 1 Geo. 4 k 1 Will. 4, e. 78, s, 8, merely by getting 
a I'eturn of nulla bona to a fi. fa. issuetl against 
the principal ; but he must convince the court, 
by afiidavit, that every exertion ha.s been made 
to obtain satisfaction from the defendant. 
Pe/itieU V. T/miitjisiui, 1 C. k M. 875 ; 8 Tyr, 823 ; 

1 D. P. C. 187. 

Amendment of Writ.] — On a motion opposed 
by counsel the court ordered au amendment of 
a writ of extent in aid, issued to find debts, by 
inserting therein the word “second,” being the 
day of tlie iiiontli on which the extent in fact 
issued and on whie.li the fiat bore ilate ; a blank 
having lieeii left in the process for the day of the 
month, which was not supplied, nor was the 
omission observed till after the inquisition taken 
thereon lunl been returned into court. Eeio v. 
Attwuod, !) Price, 488. 

Inquisition— rinding of.] — Where an extent 
issued ill aid of a company of individuals (^uot 
incorpomted), aial the inqiii.sition found that 
their debtor was indebted to L. and H. (two of - 
the company, who had executed the usual bond 
to the Crown as taken from joint insurance com- 
panies, umler 22 Geo, 2, c. 48, on behalf of them- 
selves and the company), and the other partners 
and proprietors of a certain. society called, &o. : — 
Hold, sufficient, on motion in arrest of judgment, 
and that it was not a fatal objection not to have 
nameil ■ all the members of the company in the 
finding of the debt by the inquisition, li/'x v. 

5 Price, 447. 

Nor is a fimlingthat two persona were indebted 
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l>i‘0-fiiif? the a<l viilurcin <lntv on two convevaiioes, 

oSsT, in the cionvcvance 

ebts aic due to L. and H. on TK*half of them- ; for that of rlie oriirinal imrchaser. Tlic ‘court 

A roc o nf I ^h’hlH'-'^riou unless with Iho 

\ f ^ parties: which was aftorwaids 

generally) is obtained, and an order imule. 7.ho; y. i?r/u7dir/.s-, 
aimcient to authorise a coimnand to the sheriff 2 C. M. i: It. 471 : 4 P P 0 407 • d Tvr S'P • 
to inquire of ilobts due to two such persons on 4 L. J, Ex ->90 ' ' ‘ ’ •>■•'’ 

hehalt of themselves and other persons. Ih. 

^ an inquisition on an extent in aid it is Order for Sale of Land Seized under.]— Lauds 
sulhcieut that the prosecutor of the extent is | held by a debtor to i lie frown under lease on 
round' to be indebted to the Crown generally) at lives from a collegiate liody having been seized 
uie time of taking the inquisition, wifliout wider an extent in aid. jireviously to 2,7 Geo. 8. 
stating the amount of the debt or the time and i-'- 'lo- tiio court made an order for the sale of 
manner of its accruing due. Jirx v. Juunmin. tlin lands under that statute, lira. v. Liuu\ G 
" 614. M. A: W. 489 : 9 L. J.. Ex. 17.-> ; 4 Jur. 4(54. ’ 


When Writ will be Set aside.]— -The court j 
will not set aside an extent in ahl on the ground ! 
that 'tlicdebtlovit'd under it isof greater amount j 
than the debt sw'^um to he due from the ori^^iual i 
debtor of the Crown. Itcx v. BuH/in/, 1 Price, j 


Leave to Traverse.] — Tlie court will not give 
a defendant leave to "traverse an extent in aid 
who has let the lime within which he ouglit to 
pleail pass by witliout doing so, on the failure 
of a motion to set a-.;ule the' proceedings. 2tr,t; 
V. (r'il)b», 7 Price, tiilB. 


In one case the court observed, that if on the 

trial of the cause there should appear reason for .p AaioVEAS Al antts 

considenng the proceeding to be framed for the 

purpose of unduly obtaining an extent, which When Granted.]— The court will not <nve 
could pot be supiiorted, the defendant would be judgment as if the plea is confe.ssed forthe^de- 
proti^ted by the court, who would stay the pi'o- feiKLints Celaiming as assignee.s the goods of a 
ceedmgs after verdict, and on an application by bankrupt seized niuler an extent), on motion for 
the dctend4ant would recollect that a motion had that piupo.se. where the attorney-general has not 
been made. Le,i> v. Burhenj, 10 Price, 4(5. demurred, readied, or otherwise proceeded: but 
. court ordered a hat to be quasheil, quia it seems that in siu-h a c.ase they would grant an 
mproviile emanavit, and an extent in aid issued ainoveas manus, v. l^cuhn, 6 Price 480- 
thereoii to be set aside, upon a summary motion; 20 IL It. 670. xiinl see Itex v. ilnnm' s’ Price’ 
the objections, founded on affidavits, were that 40 : 18 11. E. 641 ; and Rn- v. GlejfnnX2 Price’ 

the inquisition on which the fiat was obtained, .’596. ' ’ 

sued ont was niaile without viva The court will not grant an amoveas maims to 

vocq testimony having^ been offered to the jury release property seized under an extent in aid 

qt the existence of the debt; and that tlicy against a debtor, on the gronml that the debt 
tmmd the debt to lie , Inc solely on the usmfl which had been found on'^;i7m-iSnid 

^iiiih'es fiat was obtained sum to be due to the kings debtor, had been 

and made for that purpo.se, by or on the part of suKseq neatly satisfied by the iiaviuent of bills 

deposited with him for ‘securing ‘that debt, if it 
S o'L « cuppeurs that the bills were not in fact the pro- 

li'ir 4. '11 A • 4 . person depositing them. Re.t- v. 

The court will nut interfere to assist a jnir- Bhu'ltett. 1 Price, 90. 

‘in extent, for An action commenced after an extent issued 
part of the purehase-money, against the debtor of a Grown debtor, hut before 
PH f f V. HolUor, 2 the taking of an imjuisition under it. and pro- 

iiict. .5J-1. jceeded in by the assignee of the plaintiff fwlm 


Price ^ ai.. | 444^ ui uu imjui.siiion under it. and pro- 

ceeded in by the assignee of the plaintiff (who 
c„4.- jf 4.- nad in the meautime become Irnnkrupf) in his 

Satisfaction of prior Extent— Eight to Snr- name after inquisition taken, and the debt .so 
p ns,] VVherc an extent in chief has been ,sati.s- sued for liad been seized umler it into the hands 
bed, iiarties prosecuting an extent in aid should of the Crown, and an amoveas inarms issued on 
rim ovcwi lu^ application of tlm bankrupt after issue 


been well jiroceedod in. 
Price, .i7() : 22 11. II. 774. 


Practice as to.] — Ujinn a proceeding of 
‘eas manus, the court may take judicial 1 
if the bond on which the c.xtcut has i; 


the nci plus V Larkimj, h Price, 683. | joined :— Held, to have been well jiroceedod in 

I he court will order the residue of the tiro- Laltvmmi v. 2f-A(J(tw, 8 Price .77(5 • o'-ilt R 774 

ceeds, after the debt of the Crown has been ' n. , it. u 4. 

satisfied, to be pai.l into court to the credit of Practice as to.]— Upon a proeeedimrof amo- 
thc cause, v. Jmvwe, 1 Price, 299. veas manus, the court muv take judicial notice 

bo they wrll, on motion, oi'der the .surplus to ‘'f the bond on which the extent has issued 

bo refundeil with costs wlni'e a greater sum v. A7//.v, 4 E.x. 0,72 : 19 L .] Ex 77 

than IS acnndly due has been levied, AVa- v ” - . 

Muitirds, 1 Price, 447. 

o. Diem Clausix Extremum. 

■>* C.-nca,™„t 

cer1'.aiu freehold property was seized and sold' i h ^ extremum issued after the 

under 25 Geo. .3, c. ,35. The imrchaser liaviim' V'^ ‘ 

jiaid the pui’ch.ase-mouey into^ the bank aftei^ has been_ found in the lifetime of (lie de- 
wards, and before any coiireyance was executed Ju< jmrte, 2 Price. 379. 

Sli! std “ay Seized under.l-The Crown mav 

sum, and, m aider to avoid the necessity of pay- 1 seize lands devised before landi deseeiided, unS 
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a wi'it of (Hem extromiuii. if«v! v. ////wZ. 

31 -('M. 

Tn grnmul tin's writ, a seive facias against the 
.il(;viS(‘es is not ncc(.-ssary where the liebt is on 
I'eeord. Ik 

Absolute in the first Instance.] — ^^Viiere a 
crown debtor has died insolvent, a motion for 
a diem clansit exirenuun is absolute in the first 
instance. Jir.c r. Cmoc (Liwd), n D. 1\ C. l.oS. 

Action of Court under.]-— 'Where freehold atid 
leasehold projicrty had been seized ttnder a diem 
elausit, extremum, on an old commission and 
in(iuisiti(m, and various claims were entered on 
tins part of ])ersnns insisting on a prior right to 
llmt of the king and the executor of tlie deceased 
Crenvn dehtoj-, and his surviving partnejs in 
trade, and the purchasers of part of his leasehold 
estate from his exeeiUors and mortgagees ajijdied 
by motion to the court (without prejudice to the 
right to traverse the debt found duo to the 
Ch'owu') for an amnvetis manus as to tlie lea.se- 
luild propertj', for a reference tis to the partner 
ship property, and a fiirtlicr reference as to part 
of the leasehold estates which had been sold, and 
the proceeds of which had been ap])lied in pay 
ing off or reducing mortgages on the ntlier jiarts 
of the property, the court refused to entertain 
any part of the application, on the ground that 
where so many claims were matle and points of 
law wore raisofl thej’- could not act in a summary 
way without the consent of the Crown. Bea: v. 
Jlodt/e, 12 Price, o37. 


G. ESCHEAT. 

Esche.at Procedure Act, 1887, 50 &; 51 Viet, 
c. 58. Escheat Procedure Hides, 1889. 


1. IXQUX.SITIOK. 

An inquisition will not entitle the Crown to 
seize where there is a legal title in possession. 
BurjiesH Whcitte, 1 Eden. 188 ; 1 "W. Pd. 121. 

Where the nominee of the Crown was in 
posses,sion of an intestate’s estate and certain 
pjarties. who had failed to prove themselves next 
of kin before the blaster, obtained an i.ssue to 
try that question, the court would not, against 
the eon.sent of the nominee of the Crown, who 
was defendant, grant an .advance out of the 
estate for the purpose of trying the issue. Xye 
V. M(iuh\ 4 31yl. & C. 842; 8 L. ,L, Ch. 829; 
8 .J ur. <1(19. 

Finding not alien not conclusive agaimst the 
tb-own ; though no new commission ; but a melius 
inquirendum i.ssues. if ground for it : if again so 
found, c(.)uclusive. l)uph‘Kxit<, .Ea- iimie, 2 Ves. 
.58,8. 

J. W. having granted au annuity of 300?., 
•ch, urged oii all his property, to A. and her 
.assigns for ever, devised his estates ixpon trust 
1() pay debis, &:e. : and as to the residue, to the 
use of his illegimate daughter E. for life, remain- 
•der to K. ami his heirs. A. filed her bill uiue- 
leon years after the testator’s death, and soon 
after the (.Icath of E., the tenant for life, against 
1C., the remainderman in posse.s,sion, the executor 
nnd trustee of the will, and the attorney-geiieral, 
stating that no demand on account of the 
annuity was e\'er made upon E. ; that during 
E.’s lifetime A. was ignorant of her rights, and 
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I that .E. also ivas igmorant of them ; that E. died 
I inte.state and lumiarried. and that upon her 
I death all her property vested in the Crown ; and 
I praying that the arrears of the annxuty from the 
! time of testat(U-’s death might be raised, kc. 

I Upon demm-rer to this bill Held, that sup- 
I posing lier per.sonal estate should have been 
1 represented, the attorney-general would under 
jthe circumstances, in right of the Crown, and 
without any grant of administration, have suffi- 
j ciently represented it. M'Kierwiu. v. Kmian, 

! 4 Ir. Eq, 269 ; FI. &; K. 858. 

I Semble, that the courts lean stnuigly towards 
i applications for further investigation in eases in 
which pi’opertj’ fulls to the Crown, as that 
generally hapixens not from want of next of kin 
but from failure of legal evidence of their title. 
Jti)h.w/t V. AtL-GrH.. 10 Cl. & F. 47,1. And see ; 
iS'. 0. sub Horn. Monldwi v. <Att.~Gen., 2 Puss. & 

M'. 147. 

Ordex- made under the Esche.at Act, 4 & 5 
Will. 4, 0 . 23, for a reference to inquire whether 
a person convicted of felony in the year 1822 
wa.s a tru,stee of stock .standing in his name for 
the petitionei’, and whether any grant thereof 
had been made by the Crown : — Held, not 
uece.s.sary to serve the Attorney- GenemI on 
behalf of the Crown with notice of the appli- 
cation to the court. Eysun, In rr, 1 Jur, 281. 

2. TRAVEKSE of IXQUISITIO^q 

Right of subject to traverse hiquisition ex- 
tends to every case in which property is found in 
CJrown, and is not confined to cases where Crown 
claims property by reason of incidents of tenure. 
But when application for permission to traverse 
is made to tliis court, it will not be authorised, 
unless petitioner makes out prima facie title 
against Crown. Gwi/dir (Lord). Eds parte, 4 , 
Madd. 281. 

Order upon petition for leave to traverse an 
inquisition upon a comiiiission tif escheat, found 
in favour of the Crown. Wnhder, E,r jiuetc, Q 
Ves. 809. 

Application for loave to traverse au in<'{uisi- 
iiou refused, no evidence being produced, except 
the oath of the ajxplicaut, to invalidate the ixi- 
quisitioii. A mere trustee, it seems, is not 
aUowal to traverse. Sadler, In re, 1 Madd. 581. 

Inquisition finding sonie points well, and 
nothing as to others, may be supplied by ineliu.s 
iiuiuij'cudum ; otherwise, if defective in points 
found. V. 2 Salk. 4(59. 

'The supposed heir of a bare trustee who was 
.stated to have died without heii'.s cannot traverse 
an inquisition of escheat where there is no evi- 
dence except the oath of the applicant to in vali- 
date the inquisition. jS'rtifcr, i/i re, 1 Madd. 581. 

The court, upon the petition of the lord of a 
manor, orderetl that he should be at liberty lo 
traverse an inquisition, under which it had been 
found that certain hereditaments liekl of the 
manor had devolved on the Crown for want of 
hcir.s. BeanfoH {Buke), Ex jjaiir, Parry, Li 
re, 35 L. J.,Ch.651 ; L. E.2 Plq.ho ; 14 L. T. 617. 

3. Oir Failure of Heibs. 
a. Mortgages. 

As to escheat of mortgagee’s estate. See Puw- 
lett V. Mt-Gen., Hardr. 400. 

Mortgagee by deposit may sell against the 
Crown, when the mortgagor has died without 
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applicable to real estate ; tlie money not bavin 
been laid out, the Crown, on failure of heir- 
lias no equity against next of kin t<) have i 
daid out in real estate in order to claim b; 
escheat. Tlie devisees, on becouiing- absolute i, 
entitled, have tlie option g-iveu by tlie will 
deed of appointment liy one, a _fein 
was held suificient indieatiou : of lie 
111 that it should continue : personal pro 
6 her heir claiming it as ineffee 
.‘(1 of for want of lu;r examination 


lieirs. ttemble, no escheat of an equitable in- 
terest. Prhuett V. 'lyin', I Jur. ITd. 

A. died intestate, u'umarriedv and illegithiiate, 
having mortgaged his real estates to E. for live 
hundred yeans, and having subsequently mort- 
gaged them to B. for an additional sum by 
deposit of the title-deeds. The fee simple was 
not worth the moitgagc money .'—Held, never- 
theless, that the mortgagor could not be deemed 
a bare ti-ustce for the mortgagee within the statute 
4 & u Will. 4, c. 23, s. 2, so as to ileprive the 
Grown of the equity of re<lemptiou, but It was 
ordered that the estate should be sold iu the 
adinuiistiation of assets, and D. ileclared a pur- 
chaser with liberty to apply to the Crowirfor a 
grant of the fee simple. Jloye/'n v. Mmilt-, 1 
Y. & Coll. G. C. 4. 

' A. made a mortgage in fee, and dieil intestate 
and without heirs: — Held, that the equity of 
redeinptimi did not escheat to the Crown, but 
belongcal to the mortgagee, subject to the debts. 
JJe;tU r. tSi/iinuKh, It! Beav. 4t)() ; 22 L, J.. Uh. 
7U8 : rW.'ll. 137. 

AVliere the lord of the manoi- took by oseheat. 
Oil tbc death of the tenant without heirs, the 
fee .simjile, sulijeet to a mortgage for a term 
created by the tenant : — Ifeld, that as against 
the mortgagee, the lord had a right in equity to 
rericem. iJoiv/te (^Visooiuit) v. Jlurri.'t. 3 Hare. 
394 : 13 L. J.. Ch. 337 ; 8 -lur. 48(5. 

Where a eojiyhold was surrendered to a mort- 
gagee and his heirs, and no condition was 
expressed in rlie surrender, and tlie mortgagee 
died intestate and without an heir : — Held, that 
the lord of the m.anor was entitled to enter 
upon the coiiylmld as an escheat. Att.-Geu. 
V. Leedx, 2 Myl. K, 343. 

If the lord, taking lamls by escheat on the 
failure, of heirs of his tenant, is liable, under 
3 lie 4 Will. 4, c. 104. out of such lauds to pay 
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Trustee not liavi 
hold agaiurtt the C 
Jlh 

A., seised ill fee e ^ ^ . 

trustees in trust for herself, her heirs and assigns,, 
to the intent that she should appoint, ikc.. and 
for no other use*. A. died without appoiiitmeut, 
aiul without heirs ex parte pateniii Held, that 
the heir e.x ])arte materna was not entitled, ami 
that from the analogy between tni.sts and legal 
estates, the Crown was entitletl by escheat ; but 
that if tile conveyauee had barred the Crown of 
its rights, as lietween the matm’nal heir and 
trustee, the former was entitleil. Miuv;<’.w v,. 

1 Eden. 177 ; 1 W. Bl. 121. 

A tescatur devised a share in the New Eiver 
Conqiany to .such trust as he .should afterwanls 
(leelare, but he never made any declaration of 
trust as to it. The testator died without having" 
any heir at law : — Held, that A., and not the 
Crown, was entitled to it. DttKull v. Xm' SU'pr 
CiK, 3 i)e a. A Sill. 3114 : IS L. J., Cb. 21)9 ; 13 
Jur. 7(51. 

Xludertbe Escheat Act, trust moneys may be- 
followed into land against the lords of the fee ; 

; ami if it were otherwise, the estate in the hands. 

I of the lord by escheat is liable to the debts of 
the person whose n.state has escheated. IlughetP 
\ V. B'eZhv, 9 Hare, 749 ; 1(5 Jur. 927. 

Where lands escheat to the king, he shall have- 
the benefit of a terra to attend the inheritance.. 
.Bodmin v. Viiiidein-uhij, 1 Vern. 3.'}7 ; Pre. Gh^ 
(5.7 ; 2 Ch. Ca. 172. 

Bevise of copyhold land in fee, on condition 
to^iay lOoOi. to'charity. Testator having left 
no next of kin, nor any customary heir, and 
gift to charity being void, devisee held entitled 
to 1,000?., ami not the Crown or lord of manor.. 
Ifenidnnnn v. AU.-Gni., 3 Myl. ic K. 487. Ee- 
versing 2 Him. A S, 498. 

The effect of a testamentary appointment,, 
either of real or personal estauq to a trustee 
upon trust for A,, who dies in the lifetime of 
the appointor, is that the appointed property 
does not revert to the <louor of the power, nor 
to ibose who would have taken under a gift 
over (if any) iu default of appointment, Init 
remains part of the general estate of the ap- 
1 pohibir. Semble, if tlie heir at law could, not 
be found, the title of the trustee was good as 
against the Crown. Van ILiujun, In o-p. Sper- 
ling V. Boclifort, 7)0 L. J., Ch. 1 ; Hi Ch. I). IS i 
44 L. T. 1(51 ; 29 W, 11. 84. 

A devise to trustees and their heirs for an 
illegitimate person and his heirs. U])un the 
death of tlie cestui cpie trust intestate and 
without heirs : — Held, that a freehold lease for 
lives passeil, under the Wilis Act, 1837, 7 Will. 
4, ami 1 Yict. c. 2(5, to the Crown, and did not 
belong to the trustees. Bpgnnldn v. Wright, 
.30 L. J., Ch. 381 : 7 Jur. (N.s.) 210 ; 3 L. T, 531 •. 
9 W. K. 211— 1..JJ. 


the legal estate cannot 
,'u claiming by escheat. 


b. Other Property. 


By letters patent of 31 Car. 2, the lands of 
H. were granted to Hir CJ. A. in tail male, and 
a. rent of threepence per acre, the amount of 
quit rent pre.scribed by the Act of Hettloment, 
was reserved. In 1(581 Hir (}. A. conveyed the 
lands to S. and his heirs, savitig the estate and 
right of the Crown. In 177(5 the estate tail 
detenriincd by failure of the issue male of Hir 
(1. A, The representatives of H. remained iu 
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A tt.:Atator without heh’s died seised of free- 1 
holds wldch he luul not charged with flebts : — 
Held, that as against the lord ehiiming by 
csclioiit they wore a-suf" for the iiaynient of the 
Testator's debts, EranK v. Mrotvji, b Tleav. 114 ; 
11 L. J., Oh. ;54t> : C diir. ilSO. 

Quibro, whether such freeholds arc liable to 
the debts in priority to. nr pari passu with, latids 
speciticidly devised, l/i. 


a, Be-grant by Crown. 

Jfc i,s t!ie ordinary rule for the CrowJi to .eivc a 
lease to the [jarty diseovering an escheat. Jfor/i/- 
}‘!(If/c V. narhirdh 7 Ves. 71 ; G Ji. 1!. 76. ' ‘ 

A. and B. join in a ])etilion to the Crown, 
representing an estate, to have escheated, ami 
procure a grant of it to he niade to them : — 
Held, that A. could not afterwards set u]) a 
claitn to one ])art under a prior title in himself, 
wliile taking the beneiit of the grant as to the 
rest, (himwhuj yr. Etn-rcairr, 2 Jac. 4; Walk. 3:14 : 
.22K. II. 157. 

The grantee of letters of ])ret'erenee of t;scheaterl 
property in Jamaica is bound to jn-osecute the 
escheat to tirial judgment for the Crown within 
a proper time, otherwise he will bi^. held account- 
able to the Crown in respect of tlie rents and 
profits from the time of his entering into posses- 
sion, although the letters of preference and the 
possession have not the effect of making the 
grantee the bailiff of the Crown. And tliis is 
so althou.gh the estate be enoumbeved to such 
an extent that the interest of the Crown is 
swallowed u]). Jltistm v. fo>‘ Jttmairri, 

4 Moore, P. C. 228 ; 7 Jur. H)71. 


d. Other Matters. 

Bank slock was purchased by the government 
of Maryland before the American war, and 
vested in trustee.s for the discharge of certain 
bills. After the peace, upon a bill under an 
assignment by the state of part of the stock as 
a compensation to mortgag'ces of lands that were 
confiscated, the fund subject to that assignment 
was elainicd by the new state, and thei-e being 
no claim under the bills, the whole was claimed 
by the surviving trustees beneficially, also by the 
proprietary under the old government ; and a 
specific lien was insisted on in respect of losses 
by confiscation occasioned by the refusal of the 
trustees to trtuisfer ; — Held, that there was no 
lien ; that the new state cotdd take only such 
rights of the old as were within their jurisdic- 
tion ; that the claims of the plaintiif, the state, 
and in respect of the eon tisc.-at ions, were the 
subject of treaty, not of niuinci})al jurisdiction, 
and the fund, no object of the trust existing, 
must be at the disposal of the Crown. Tlie 
court cannot decree against a title in the Crowji 
apparent on the record, though not insisted on at 
the hearing. Jiarchty v. EitfiKcIl, 3 Ves. 424. 

Bill for the specific porformauee of a covenant, 
by A\'hich the defendants mpgaged, within two 
years, to procure the heir at law of A. B. to con- 
vey certain lands to the plaintiffs, or Avithin the 
same period to prefer a petition to the House of 
Lords for, and to use their utmost endeavours to 
procure, an act of paiiiainenl for substituting a 
trustee in the phtee of the heir, in case such heir 
could not be found, or thote shonhl not be any 
heir. On inquiry, no heir being fotmd, the court 
decreed the defendants to alloAV their names 


to he used hr an application to parliaintmt for 
the act. cxpiu-sing, linweA'cr, a tloubt. Avhethcr 
such an applicatiotj could succeed, the estate 
appearing to have esclicated. The c*ourr A\dll 
not decree that Avhich seems to be impossible ; 
and it i.s mote than doubtful whether the old 
laAv uoAv prevails by Avhich a man Avas com- 
pellable to procure his wife to levy a fine. 
FmJprhk Y. CoifuvIL 3 Y. i: J. 514. 

The repealed 8 Hen. 6, c. 16, and 18 Hen. (». 
c. 6, prohibiting the granting to farm of lands 
scizetl into the king’s hands npoii inquest before 
escheators, until such inquest is retunted in the 
chancery or excher[uer, and for a month after- 
wards, if the king's title to the same is not 
fouml on record, unless to the party grieved avIio- 
sh.'ill have tendenal his traverse to such inquest, 
ami av()iding all gi-ants made contrary thereto, 
extended to the case of an escheat upon the 
death of the tenant last .seised without heirs, 
Avhere no immediate tenure of tlie OrovAUX was 
found by the inquest ; and as the OroAA'n could 
not grant to a stranger in such a case without 
otlice, neither could a plaintiif in ejectment 
recover upon the demise of the CroAvn. Eoe d. 
/A/x/rtc V. 12 East, SXi. 

The repealed 2 & 3 Edw, <5, c. 8, s. vS (Avhicli 
Avas iji general terms, aiul not coiifinexl to the 
particular inquisitions mentioned in other clauses 
of the act), extended to avoiil any such inqui- 
sition or office before escheators not finding of 
whom the lands are hohlen, in the same manner 
as if the jiu-y had exiiressly found their ignor- 
ance of the tenure. Ih. 

Copyholds,] — Copyholds cannot escheat to the 
CroAvn. Wallu'r v. Eeniir, 2 Yes. juii. 170. 

Son of Illegitimate Tather.] — Whore lands 
descend to the son of an illegitimate father, Avho 
is proved to have been the ))urchaser, and the 
son tlies seised, intestate and without issue, such 
laud does not devolve upon his heirs cx parte 
materna, but escheats 1o the OroAA’ii, notwith- 
standing the Inhei'itanee Act, 1833, 3 &; 4 Will, 
4. e. 1<)(), s. 2, Don d. BJarlihurn v. DJacIthiirn, 
1 M. 4: Bob. 547 

Felo de se.] — Freeholds of inheritance which 
belong to a felo de so when he so dies, do not 
escheat to the Oi’OAvn, but descend to the heir 
at law. ChumhevK v. Eorrig, 2U Beav. 246, 
Affinuetl. 7 Jur. (N.S.) (180 ; 4 L. T. 345 ; 5) 
W. B. 704— L.J J. 

Duties of Grantee of Escheat,]— The grantee 
of escheated property is homtd to prosecute the 
esclieat to final judgment for the Cx’owu Avilbin 
a jiroper time ; is liable to account to the OroAvn 
Avitliin a proper time ; and is liable to account to 
the Ci’OAA'ii for the rents and profits received by 
him from the time of entering into possession. 
Jffmm V. Atf.-Gen. for Jaiiiaicu, 4 Moore, P. C. 
228 ; 7 Jur. 1071. 

Bankrupt’s land.] — Semble,tlmt freehold pro- 
perty of baixki'upt disclaimed by trustee umler 
s. 23 of the Bankruptcy Act, ISfil) (repealed), 
reverts to the CrovATX. Jlcrccr und Jloore, In ra, 
or Beardaicovtli und Moore, In re, 49 L. J., Ch. 
201 ; 14 Ch. D. 287 j 42 L.T. 311 ; 28 W. It. 485. 

Debts.] — On forfeiture of an estate, the Crowix 
or its grantee takes, subject to all charges, fairly 
taindiilg the party with reference to it, although 
voluntarily ; but not subject to debts at large. 
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The Grown in such case has the same equity , 
TO be relieved against conveyance on the ground | 
•of fraud, &c., as the original party would have, i 
Bedford (^Buhe) v. Coke, 2 Ves. 116. S. P., ' 
Emm V. Brown, 5 Bcav. 114 ; 11 L. J., Oh. 
.;i4h ; 6 Jur. 380 ; J/«//7n>.v v. TrcZ7.<, 0 Hare, 749 ; 
16 Jur. 927. 


■1. Failure or Personal Representa- 
tives. 

Absolute Right of Crown.] — ^The personal 
•estate of an intestate who leaves no next of kin, 
belong.s absolutely to the Grown, as part of the 
■dioits of the Crown. The fact that these droits 
arc by statute paid into the Treasury, and made 
to form part of the public revenue, makes no 
.difference in this matter. Att^-Geiuv. J{oJ(lor,\ 
.9 H. L. Gas. 654 ; 8 Jtir. (N.s.) 467 ; 5 L. T. .5 ; } 
• 9W. R. 993. I 

The right to goods belonging to person.s dying ! 
intestate without leaving husband or widow and ! 
without kindred, as “ bona vaciintia,’' has frcmi 1 
the earliest times been vested in the king in 
right of his crown. I)i/J:e v. Wtil/urd. ~> 
Moore, P. C.'434; 12 Jur.' 839. 

Duchy of Lancaster.] — The Queen being 
•entitled to the Dnehy of Lancaster, separate 
from the Crown of England, is entitled to the 
goods of a bastard intestate dying without next 
•of kiu in right of her duchy of Lancaster. Ih. 

Duchy of Cornwall.] — T. C. died in Cornwall, 
inta5ta.te, without known rehxtions. The court 
.granted letters of administration of his estate 
for the use of His- Royal Highness the Pi'ince of 
Wales as Duke, of Cornwall ; but, seinhle, without 
prejudice to the rights of the Crown. Qirnwnll 
^Solhiftir of I)i«.‘lnj) v. Cunmnii, 5 P. D. 114; 
41 L. T. 737 ; 28 W. R. 278. 

Letters of Administration granted to 

Duke — ^Evidence,] — Oii motion for grant of 
lettei-s of administration of an intestate’.s effects 
to his royal highness the Prince of Wales, as Duke 
of, Cornwall, it is not necessary, if the facts are 
sufficiently set forth in the Avariant. that they 
should be vex'ified by affidavit, Gritdth, In tho 
goodx of, 53 L. J.. P. 30 ; 9 P. D. (IS: 32 W. R. 
524 ; 48 J. P. 312, 

Illegitimacy.] — Kemble, that the atturney- 
.general, without taking out administration, 
.sufficiently I'cpreseiits for tlic i»ixrj)oses of a suit 
the personal estate of u bastard. B'Kwnwn v, 
Kormn, 1 i'T. & K. 352. 

A bastard tlies intestate, withont wife or issue, 
and leaving pcreonal estate ; the king is entitled, 
and the ortlinary, of course, grants administration 
to the patentee of the Crown. Jones v. (lood- 
4‘Mld, 3 I*. W. 33 ; 2 Eq. Ahr. 168. 

Qmere, if a church lease for three lives is 
granted to a bastard and his heirs, who dies 
without issue axid intesbite, what .shall become 
ofthelemse? Ib. 

One having a bastard loaves persoxial estate to 
her executor, in trust for Ihe bastard, who dies 
intestate, and without wife or issue. The exe- 
cutor brings a bill against one who has part of 
pei’sonal estate in his hantls. The defendant 
■deiniu's, because the attorney-general and the 
administrators of the bastard are not parties; 
detnxuTer disallowed, for that the executor has 


the legal title, aixd eoiisequently may sue for the 
estiite. Ib. 

A. B. being entitled to a fund in csonit, flied, 
and adminiRtrati<tn. was granted to a person as 
“the natui'al and lawful sister” of A. B. Tt 
appearing from the proceedings iix the cause. That 
A. B. was illegitimate, the court refused to i)ay 
the fund to the adxniiiistratrix, but directed it to 
be cai’ricd over to a separate account, with direc- 
tions that it should not be paid out of court 
without notice to the Crowxi. Loim v, WukeMng, 

1 Beav. 400. 

A settlor settled 1,OOOZ. upon trust for hi.s 
illegitimate daughter. The settlement coixtaincd 
a proviso that if at her death the daxighter should 
not be uxidex- coveiTure (which cveixt happened), 
the money should be held in trust for her, her 
executors, administrators and assigns. Then . 
followed a clause, that if any interest in the fund 
would, but for that proviso, be held in trust for 
the Crown, or belong to the trustees of the 
settlement, then this money was to be held upon 
tx'usts in favour of the settloi' and his widow : — 
Held, that the gift over after the absolute gift 
I was void for repugnancy, and that the Crown 
i took. Wilcoelts, In xr."45 L. J,, Oh, 163; 33 
I L. T. 719 ; 24 W. R. 29(). 

I One seised in fee of land limits a term to 
trustees for 100 years, upon such trust as he, by 
deed or will, should appoint, and, for want of 
such appointment, to attend the inheritance, ami 
afterwards, by a nuncupative will, gives all to 
J. 8., find, beixig a bastard, dies w'ithout issue. 
This will not pass the trust of the term, 
Thruadon v. Att.-Gen., 1 Vera, 340. 

i Husband Surviving Bastard Wife.] — 

I The Crowjx has no cltiim as against the surviving 
j husband of a bastai'd wife. Ha wit t ns v.IIawMns, 
l4L. J., Ch. 9. 

I Surplus Proceeds of Leaseholds Directed to be 
! Sold.] — Upon the construction of a will : — Held, 
that executors were entitled, as against the 
Crown claiming in default of xiext of kin of the 
testatrix, to the siii'plus [U’oceeds of certain lease- 
holds which were bequeathed to be sold for 
paynxent of the testati'ix’s debts and legacies, 
i liussell V. Chnees. 2 Coll. 648 ; 10 Jur. 732, 

1 ' ■ . 

! Purther Investigation,]— - Semble, that the 
j courts lean strongly towards applications for 
I fni'ther investigation ixi cases in which propei'ty 
j fal Is to the Cix iwn, as that generally happens, 

I not from want of ne.xt of kin, Ixut from failure of 
j legal evidexice of their title. Hobson v. Att.-Oe.n. 

I 10 Cl. & F. 471, And see A. (1. sub nom. Jlonkton 
\ V. Aft.-aen., 2 Russ. & M. 147. 

Executors not Beneficially Entitled.] — Where 
personal pi’operty is given to executors upon 
trust, they are excluded from claiming for their 
own bene'iit ; and if the trust fails, and there are 
no next of kiu, the executor is trustee .for the 
Crown. Powell v. Mernett, 1 Sm. ii G-. 381 ; 22 
i L. J., Ch. 4l»8 ; 17 Jur. 449. 
j A testatrix, by will, in 1841, gave two devisees, 

I who ■ were also her executors, all her real and 
I personal estate, upon trust for sale, and slie gave 
! out of the preduce of her real and personal 
! estate 50Z, to each executor for his trouble, and 
I other pecuniary legacies. There was no gift of 
I the residue, and after jxayment of debts and 
I legacies a surplus I’emaiiied. The testatrix left 
1 110 heir at law or next of kin. The couit 


57 CmW^—EscheaL o8- 

apportioned the legacies and costs of the suit' The Executors Act, IftiJO (11 Geo. 4 i: 1 Will. 4-. 
hetweeii the proceeds uf the real and pei-sonal c, 4(1, s. 2), does not alfect the rule laid <lo\vn in 
estate, and the Crown was declared to be eu- J/hWZcfo/i v.;Si.K'aT (1 Bro.C. C. 201, supra). lb. 
titled * to the surplus of the personal estate. 

CnirhirJi V. Oicc/i. 2 Su). G. 241. Effect of Marriage Settlement.] — By a 

A testat(jr. who died in Iti.");'). by will gave all marruige settlement, a fund, the property of 
his property and the residue of his estate to the wife, was settled on her and her husband 
three pcnsoiis. upon trust to pay various legacies; and their issue, and in default of issue on the 
he* also gave legacies of uneipial amounts in each wife's next of kin. The wife, who was illegiti- 
of his trustees, whom he appointed executors, mate, died without issue, and her husband 
'I’he trustees were also empowered to appoint administered to her Held, that the Crown was- 
new trustees in the place of thctsc unable to act. not entitled to the fund, but that it belonged to- 
The testator afterwards gave an additional legacy the husband ar administridor to his wife, Jlaic- 
to one of his executors. He was illegitimate, and v. HawMnx, 7 Sim. 173 ; 4 L. J.. Ch. 9. 
died without having ever been mairied :~Held, By a marriage settlement, a fund belonging, 
that the undisposeri-of residue did nut belong to to the wife was assigned to trustees for her 
t, lie executors, bur, lapsed to the Crown, and that separate use for life, with remainder to the 
it was unaffected by the Executors Act. 1830. ehiklren of the marriage witli power of appoint- 
11 Gen. 4 & 1 Will. 4, c. 4U. Ileiid v. Stedmau. ment, and in default tf) her next of kin. On- 
■h) Beav. 495 ; 28 L. .1., Ch. 481. her death without issucaud intestate, not having- 

A. devised’ his residuarv personal estate to exercised the power of api)oiutment, it appearing' 
his executors, upon trusts" which failed under that she was illegitimate, the husband was held 
the Statute of .Mortmain : he then devised real enlitled to the fund in his marital right, as all 
estates to his wife, charged with a mortgage, the ti'u.sts ctf the .settlement which intercepted 
and aiso charged with the payment of his debts, the marital right had failed. A)wn.., 1 Giff. 

The testator made his will, and died in 1858, i 

leaving a widow, but no child or next of kin Executors, when Beneficially _ Entitled.]— A. 
Held, that the executors flkl not take the person- testatrix, by her will dated in 1878, after tlirect- 
altv for their own benefit, but as trustees for the iug her just debts and funeral expenses to be- 
widow and the Crown in moieties; that the i)akl by her executors, appointed her friend and. 
General debts were to bo paid out of tlie person- medical adviser, E., and her friend, 0., solicitor, 
alty : but that the devisee of the real estate ivas her executor.^, and gave a number of legacies, _ 
not entitled to have the mortgage debt discharged including one of 1,OUOZ. to E-, and another of 
out of the personalty. Ba'rrc v. PutrirMtu. 29 lOOZ. to C,, and revoked all other wills made by 
L J.. Ch. SAfi • 6 Jnr, C>r.S.) 803 ; 8 W, E. 597, her. Testatrix died in 1878, without any next of 

posses.sed of large personal estate -Held, 
a' testatrix devised real and personal estate to that the executors, E. ami C., were absolutely 
executors a i'id three trustees, in trust to sell, entitled as against the Crown to the pei-sonal 
immediately after her death, and invest the pro- estate for their own benefit. pmch^i.Li re, 
ceeds, and out of the income to pay certain Tlooacv. Cfudb, 49 L. J., Ch. ()2i) ; 43 L. 1. lo2 ; 
annuities, and the residue in trust for such 28 W. E. 975. 

nensons as by any codicil she should direct. She 

made no codicil, and died, leaving no heir or Irrecoverabihty from Successor to Crowu of 
next of kin Held, that the Crown was entitled Payment to Predecessor.]— Money paid to one 
only to the residue 'of the personal estate, and sovereign in this right cannot, if improperly 
that the proceeds of the real estate belonged to paid, be recovered from that sovereign s successor, 
thetrustk^s, the Crown having no eiiuity to • A nominee of the Crown taking out admimstra- 
corauel the conversion of the real into personal tiou to the estate of an intestate is under the- 
estate. 'JW<>r v. Iluyr/arfli. U Sim. same obligatimi as any other administrator. 

A man dying possessed of leasehold property. The In k, 1(> V let. c. 3, only dispeiuses with the- 
which he orders to bo sold and the money paid necessity of his giving (he ^isiial bond to the 
to a charity, which is prevented from taking ordinary, but imposes on him all the duties and 
Pir fUf/su-rti-i-it-p nf Mortm.ain. the executor liabilities of a private administrator. If he 


‘ffecr by the Statute of Mortmain, the executor liabilities of a 
laving a legacy and there being no next of kin, improperly iiays 


is a trustee for the Crown. JIiddh‘to/i\. Sjfifter, 
I Bro. C. C. 201. 

B. devised and bapicathed the residue of his 
freehold, leasehold ami personal estates to five 


improperly iiays to the Crown part of the intes- 
tate’s effects,* though such payment is made- 
under authority of a warrant of the sign-manual, 
he makes himself personally liable to restore itto- 
parties afterwards proving themselves legally 


trustees (whom he appointed exceutors), four of entitled. HZZ.-fre/a v. AWiZw*, supra, 
them beiiu' miiiistov.s of the I’resbvterian church Upon Ins <leath that habibty only continues- 
in Loudon, and the fifth being, as well as the against his personal reprasentahyes, and not 
i cstatnr, a member of t hat cliureh. The answer against his successor in ottico ; but, that sncces.sor 
admitted that it was the expressed wish and may make himselt personally liable for the acts 
hone of the testator, as to his residuary property of his_ preclecessoiy as by taking out lettera ot 
general] V, that his residuary legatees would make administration de boms non to the same est-ate. 
iise of the same for the benefit of a Presbyterian Ik _ c 4 ., r. i • 

college, to which he had been in his lifetime a Mhere the nominee ot the Crowm hiis mi- 
benefactor ; and the trustees also admitted that proiierly paid money (thus coming to his haiids) 
thev did not allege, or contend, or believe, that to the then sovereign, mid the succeeding, 
the* testator intended them to enjoy the property nominee of the Crown had taktm out letters ot 
bcneficiallv. There were no next of kin .--Held, administration de boms non to the same estate, 
that the bequest of the leaseholds was void, and and, in a .suit by the next of km against linip 
that that portion of the residuary estate be- had only contested the fact of the_ c aimant> 
louo-ed to the Crown. Jidnidmie v. Hamilton, being truly the next of km, and clemed, if thc> 
11 Jiir. (K.s.) 777; 12 L. T. 822; 13 W. E. 9GL were so, liability to pay interest on me sum- 
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<;laimecl : — HcW, that this was in substance an' 
admission (if liability to pay the priiicijial to the 
nextof kin, and theclaiinants having satisfactorily 
•established their title to that character, the 
ialMlity to pay intei-est followed, a.s of course, on 
le lia'bility to pay the principal. Ih. 

A., as a(lminislrator on the nomination of the I 
t'rown, in a suit by the a'leged next of kin, 
iecl ; Ih, his successor in office, took out letters 
le bonis non. A bill to revive the suit was 
tiled, and an order made thereon, reciting the 
prayer of the bill thus : “ That the suit ami pro- 
ccociings, which had so become abated, might be I 
2 vivcd, and be in the same plight and condition 
gainst Ik ,as they were; at the time of the death 
E A., and that tlic plaintiffs might have the .same 
relief against B. as they would have been emit l(-‘d 
rand had against A.' had he been living.” and 
then added, ‘‘which is hereby ordered by the 
ourt as prayed ” : — Held, that this order did not 
of itself create any liability in Ik. but merely put 
the suit in the same state as it had been in hefforc 
A.’s death. Jh. 

Payment of Interest by Crown.] — The trustees 
and executors of a will administered the e.stale, 
and iipon its being deckled in a suit instituted 
for the purpose that there w'as an intestacy, and 
0 heir or next of kin being discovered, the 
trustees assigned the leasehold property to the 
•solicitor for the treasury, to be held for tlie 
benefit of the Crown, the elatmauls, six years 
afterwards, established their claim as next of kin 
of the testator, and the court declared them 
.entitled ; — Held, that the Crown was not 
chargeable with interest on the rents and profits 
eceived from the property while in its posses- 
ion. (riWHf/n, lu re, oU L. J., Oh. (W-l ; 17 
■Ch. D. 771 : l.‘> L. T. 2()7 ; 29 W. K, 79:-?— C. A. 

A., on behalf of the Crown, took out adminis- 
tration to the estate of B., who, it was alleged, 
had died without leaving any next of kin. an(i 
,s such administrator sold out a sum of stock 
belonging to Ik, and paid the prnee(ids into the 
reasury. Some years after a suit was insti- 
tuted by the next of kin of B. against A,, and 
i. decree obtained in his favour : — Held, that 
interest was payable on the proceeds of the .sale 
of the stock since the time of the sale. Turner 
r. Mmde, IS L. J.. Ch. iU ; 11 Jur. Hi.-). 

Where administration of the effects of air 
intestate has been granted to the nominee of the 
Crown in the absemee of any next of kin, the 
nominee of fhe Crown is liable to pay interest 
to the next of kin upon the balance in the hands 
.of the nominee. J'Jdf/ur v. Jiri/iwJdx, 4 Drew. 
Jf59 ; 27 L, J., Ch. r>(!2 ; 4 Juv. (N.S.) :i9!) ; 6 
W. B.404. 

Where property, no next of kin appearing, 
had been taken possession of by the solicitor to 
the treasury, who had paid off all the debts of 
the intestate, and tlieu paid over the balance to 
the Crown, and, after some years, the elaim 
.of the next of kin was established, and the 
solicitor of the treasury ordered to pay over the 
principal amount, with interest, to the next of 
kin. Portinghm v. Aft- Gen.. L, J., Ex. 203 ; 
L. EU H. L. 100 ; 21 L. T. 370. 

Costs.]— -The solicitor for the affairs of the 
treasury, as nominee of the Grown, having 
akeii int letters of administration to the go<Kls 
>t nil intestate, on the assumption that he had 
lic'il without next to kin: — Held, not entitled 
to tlie costs of a suit instituted by a person 


rightfully claiming a=; next of kin. Junte v. 
Itripiithh, 4 De G., M. A G. .IG.'- ; 24 L. J.. Ch. 
321 : 1 ,Tur. (x.s.) IJH : 3 W. li. Sa— L.JJ. 

The nominee of the Crown had .'^ueeessfidly 
resisted, in a previous suit, an unfounded claim 
by a person wrongfully ass(;rting a title as next 
of. kin, and in the suit of the rightful claimant 
there had been the usual decree for an account, 
with all just ill Iowa Tice'S: — Held, without deciding 
that the co.sts of ^the previous suit might have 
been included umler just allowances, that inas- 
much as no ohjoctioiis had been taken to the 
chief clerk’.s certiticate by the nominee of the 
CiWTO, he was precluded from raising the ques- 
tion as to his right to the costs of defending the 
previous suit, when the cause came ou before llic 
court for fui-rher coiwidevation. Jh. 

Where the Crown iind iiii .alien were adverse 
I and imsucce.ssfiil elaimaiits to estates, they were 
I ordered to piiv their own costs. Itittsun v, htordi/, 
\ 1 Jur. (X.H.) 771 ; 3 W. II. G‘>7. 

Ik died intestate, and his estate was adminis- 
i tered to by the Cmwn, Parties claimed his 
; proptTtj". l)ut all tailed to substantiate theii‘ 
! I'ight, with the excoijtion of C.. who aftcrwiirds 
i dcfoiidcd it suit sueee.ssfully against another 
j claimant. When the deoi’ee was taken, the 
] court hold, thiit the Crown was liable to ])ay 
\ i lit crest. The attorney-general, on behalf of the 
■ Crown, ap]ieale(l iijion the whole case to the 
j House of Lords. The decree having directed 
I payment of costs out of the fund which subject 
j thereto was to Ix: carried over to other suits 
; relating to the jiroiierty. C. moved for payment of 
I his costs iieudiiig theaiipeal of the Crown. The 
I attorney-general also moved that the fund might 
} not be parted with till after the appeal had been 
! heard : — Held. that, as the question whether the 
I Crown was entitled to interest on balances or 
1 not had boon decided by the court for the first. 
J time, upon which point the House of Lords 
I might mice a different view, and as also the 
i mailer decided involved very doubtful and diffi- 
; cult questions of hiw and fact, the Coni't would 
j retain the fund until the apiiciil was heard ; but 
i that (J.’s costs in ('lefending the suit against 
' another claimant must be paid out of the fund 
I at once, as had he not appeiived as defendant 
; the att nmev-geneml must have done so. Bauer 
i V. Mitfonl 3 L. -J'. .77.7 : !J W. K. 13(7. 


H. PETITION- OF EIGHT. 


Petition of Eight Act, 13(50, 23 & 24 Vied, c, 34 
(“ Bovill's Act •’). 


I Eight of Subject to Investigation.]— It is not 
1 eoinpeteiit to the king, nr rather to his responsible 
adviseus. to refuse capriciously to put into a due 
course of investigation any proper iiue.stion raised 
on a petition of right, semble. Jlifrex v. Wel- 
Ihujton {Dulte:). 9 Bear. .779 ; 15 L.' ,1., Ch, 461 ; 
10 Juv. 097. 

I Not against succeeding Sovereign.] — It does 
i not lie against the succeeding sovei'cigu for 
I iujurie.s sustained in a jireceding reign. (Janter- 
: hurif (^V-imtunt) v, lieij., 1 Ph. 300: 12 L, J., Ch. 
I 281 ; 7 Jur. 224. 

I East India Company — Annexation by.] — ^A 
i petition of right claimed from the Queen payment 




<if (lebts\vliicli\Vf'i’cincnTi-e(I by the ruler of Ourlo 
Oh part of the public floht of that state before it 
was annexed l)y the East India Com])an,v : — 
Held, assuniiii”- tlie liability to pay the debts to 
have been transferred to the East India. Conipanj’' 
by the annexation, that sitch liability was trans- 
ferred by the Hovemment of Jinlia Act. bS.oS 
(21 & 22 Viet. c. 10r>), ss. (la-GB. from the East 
] I alia Company to the secret ary of stare in eonucil 
for India : that the remedy, if tiny, was by action 
aeauist him : and that the jictition of rif^ht, 
tiierefore, could not Ikj saistaincd. Frith v. Itrq., 
■n ].. J., Ex. 171 ; L. R. 7 Ex. IIG.". ; 2(1 L. T. 
771 : 21 W. R. 11). 

Sum due from GMuese Merchants —Grown not 
■a Trustee.] — By a treaty between the (Rieen of 
England and the Emperor of Cliina, the EinjuM-or 
agreed to pay to the British guvernment S.ilOii.Oiiil 
■dollans on aecount of dcbN due to British i^itb- 
jects from certain Chinese moi’ohants, who had 
Tjceome insolvent, ))eing largndy indebted to j 
Bjiti.sh .subjects. The money having been re - 1 
<*eivecl by the British government Held, that | 
a petition of right would not lie by one of the j 
Briti.sh subjects o* obtaiii payment of a sum of | 
money alleged to be. due to him from one of the i 
Chine.se merchants, on the grounds that, there j 
wa.s nothing in the terms of the treaty to make | 
the Crown agent a trustee in respect <tf any | 
•Kpecilic sum for the supjdiant or any otlier i 
jierson ; and that, in all that relates to the making ! 
a.nd performing of a treaty with anntlier sovereign. I 
the Crown eaimof bo either a trustee or an agent j 
for any .subject. It/fufoiu/fr v. ifev/,. 40 L. J.. | 
Q. B. 228 ; 2 Q. B. D. HI) ; 86 I,. T. I'UO ; 2.7 'W. R. i 
C. A. 

Compensation for Office.] — Demurrer allowed 
to a jietitioTi of right presejited by a medical 
■otlicer in the army, claimiiig coiniiensation for ' 
loss sustained by him by reason of bis being 
‘<lcp]'ived of an apiioiidment alleged by him to 
bo permanent, and eonipulsorilv retired upon 
half pay. TifftirJJ. In rr, d.o L. J.. Ch. 7;-i] : H 
Ch. D. h;4 : :-34 L. T. 828 : 24 W. it. DLo. 

Compensation for Loss.] — A Britisli subject 
claimed to be entitled to comp(nisation for the 
losses suli'ered by him tlu'ough eontiscation of his 
l>roperty in the lirst French revolution. The 
.govermuents of Englaml and France entered 
info conventions inspecting coni] lensat ion to be 
alfoi'ded to British subjects. The English govern- 
ment received all the money agreed ujmn bifween 
the TWO governments as the amount of compensa- 
tion. and undertook to satisfy all the claimants. 
An act of paiiiameut was jtassed. declaring how 
claims were to be ])re1'errcd and liquidated. He 
presented his claim to the comniissioncrs ap- 
jminted under the act and a(lo)iled the modes of 
proceeding provided by it ; his claim was rejected. 
After payment of the claims which were estab- 
- lished to the satisfaction of the commissioners, a 
surplus remained, which, in accordance with the 
provishms of the act. Avas pa id over to the Lords 
of the Ti'ea.«m‘y. He proceeded lo make his claim 
afresh under a p>e(ition of right ; — Held, that' he 
had no remedy except undei- the provisions of the 
act. iJf! Fodfi V. Jtrtf.. 2 H. L. Cfts. 4B). iS. 6',, in 
Q. B., 8 Q. B. 208 ; 10 .Jur. 772 ; in Ex. Ch., 13 
Q. ,B. 280 ; 14 .Jur. 1)70. 
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wrongful act done by a servant of the Ci’oaati in 
the .supposed [icrformance of his duty, d’lihui r. 
A/ct/., 16 0. B. (K.S.) 310 : 23 L. J.. C. P. 190 ; 10 
Jur. (X.S.) 1029 : 10 L. T. 7(;2 ; 12 W. R, 838. 
8>. P., Cutilerhurij {Vhcouuf) v. Meij., .supra. 

An officer of the navy emjiloyed in the sup- 
pression of the slave trade destroyeil, in the 
supiioscd performance of his duty, a vessel not 
engaged in the slave trade. The owners of the 
ship sought redrc.ss from the CrovAui. by petition of 
right ; — Held, that no complaint was shown in 
res]ject of u'hich a petition of right coulrl be 
maintained, on the grounds, first, that the seizure 
of the shiji was not made in obedience to a eom- 
inand of ber nnijesty. but in the supposed per- 
formance of a fluty i niposod uj)on the officer by act 
of jiai’liament ; secondly, tliat if the officer was 
assumed lo be an agent of the Queen to seize 
vessels engaged in the slat'O trade, he acted 
beyfind bis anthnrity, and could not ntake his 
pririfjipal liable in res['7ect < f such seizure ; and, 
thirdly, that a petition of right cannot be main- 
taincfl to t'ceove)- unliquidated damages for a 
trespass. Ih. 

A ]ietirion of right will not lie for a claim 
fonneied upon tort, on the grouml that the Crown 
can do no wrong. Ih. 

In a suit against her niaje-sty's deputy commis- 
saiy-gencral for Natal, and a.s .such representing 
her majesty's conmiis.sanat departnient, to recover 
certain moneys as the [n’ice or hire of certain wag- 
goiis and oxen, for the can-iage of certain goods, 
for damages foi" illegal acts of dcfeiwlant or his 
em]!loyceH, and for general damage : — Held, that 
the government revenue cannot be reachecl by a 
suit again-it a public officer in his official capacity, 
(juiere. wlierher thi' f;ourt wtutld have hacl juris- 
diction if a petition of I'ight had been presented 
and Hie Crown bad ordereil that right should be 
done. Ptihurr v. Iliifahinttoio ."lO L, J,. P. C, 62 j 
<: App. Cas. CHI ; Jo L. T. 18(J— P. C. 

Not limited to Chattels or Laud.] — A petition 
of right is not limited to speciticeimtteLsor land, 
but Avill lie ftw breach of contract, or to recover 
money claimed either by way of debt or by way 
of ilamages on breach of contract. TliomnA y. 
lirr,,, 44 L. J., Q. B. 9 ; L. R. 10 Q. B. 21 : 31 
L. T. 439 : 22 \V. R. 1 7(1. 

A petition of right alleged, in a first ccatnL a 
hmtual agreement between the suppliant and the, 
seerctai’y of state, for war. that in consideration, 
of thesu])pliant's referring an invention, devised 
by him for rifled artillery, with plains andmodek, 
to the oidnanee select committee, in the event of 
the invention lieing approved and adoptetl, a 
reAvard should be given to the .suppliant, the 
amount to be detci'inined by tiie master-geixetal 
and the boanl of ordnance. Although all con- 
ditions precedent AArere fulfilled, the amount of 
the rcAVcirdhad not been determined, nor any jiaifc 
paid to the .suppliant. A second count alleged 
that, in consideration of the suppliaiit’.s showing 
and delivering up his jilam of the inyenUon to 
her majesty’s giivemraent, the goverament pro- 
mised jo reimburse the expenses incurred by him. 
Although all conditions pi'ceodeut were fulfilled, 
the -government had not reimbursed to the su})- 
pliant any ]j,art of the premises : — Held, that, 
assuming the authority of the secretary of .state 
for war and the government to make suA con- 
tracts, the two counts were good in Iuav. Zb. 

Patent, Infringement of.] — A petition of right 
could ' not, 'before the Patents Act, 1882,- he 


Tort of Servant of Crown.] — petition of right 
will not lie to .recover comjjensjxtion for 
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maintained against the Cro-vv-n in respect of the 
infringement of a patent right by the Admiralty, 
Fenthev v. Rv.q.^ 6 B. & S. 267 ; 35 L. J., Q. B. 
200 ; 12 L. T. 114. S. P., v. Limdmi Small 

Ar«/,? Ou.. 4() L. J., Q.B. 617 ; 1 App. Oas. 632 ; 
35 L. T. 559 ; 25 W. 11. 142. 

Damages for Breach of Contract by the Crown,] 
— It is settled law that a petition of right will 
lie for damages resulting from a breach of con- 
tract by the Cromi. Thonutu V. Ret/. (L. B. 10 
Q. B. 31), and Feather v. Reg, B. & S. 293), 
ajjproveti. It is immaterial whether the breach 
is occasioned by the acts or bj' the omissions of 
the Crown ofiicials. W'mrhm' and AnnaimVis R.if. 

V, /?«/., .55 L. J., P. 0. 41 ; 11 App, Cas. 607 ; tio 
L. T.‘271 ; 51 J. P. 260— P. C. 

Eepayment of Income Tax .] — K land company 
paid (lel)enture interest in excess of the asse.ss- 
ments under seliedule A., deducted income tax 
from the interest, and returned the whole amount 
deducted for assesameni. under schedule D. : — 
Held, that a petition of right did not lie to obtain 
repayment of the sum paid under schedule D. 
Jlolhorn Viaduct Land Ch. v.i/ey., 52 J. P. 341. 

Land in Colonies,] — ^Where land in a colony is 
vested iu the Queen by a colonial act for the 
public ijurposes of the colony, the 23 &: 24 Viet, 
c. 34, does not give juj-isdiction to the Court of 
Chancery to entertain pi'oceodiugs against the 
Crown as a trustee of such laud present within 
the jurisdiction of the court. Holmes, In re, 2 
J. & H. 527 ; 31 L. J., Cb. 58 ; 8 Jur. (n.s.) 76 ; 
3 L. T. 548 ; 10 W. II. 39. 

By an act (if the legislature of Canada, land 
tahen for a canal was vested in the Queen. By 
a second act the land so taken w'as vested in the 
officers of the ordnance ; and it was enacted that 
so much of the land taken as had not been used 
for the canal should be restored to the owners. 
By a third act- the lands were revested in the 
Queen for the purposes of the colony, and subject 
to future colonial legislation. To a petition of 
right by suppliant.s claiming the restoration of 
lands taken for the canal from their predecessors 
iu title, but not used, a demurrer was allowed on 
the gi’otind that the courts of this country had 
no jurisdiction. Ih. 

The fiction that the Crorni is at all times 
present in all parts of its dominions <loes not 
give jurisdiction to the courts in this country, 
acting in personam, to entertain a petition of 
right as to lands situate in a colony and vested 
in the Grown for the purimscs of tire colony by 
an act of the provincial legislature. Jh. 

But generally in the Australian colonies local 
acts have been passed giving the subject a similar 
mode of redress against the Crown and local 
government, by petition of riglrt, as is conferred 
by Sir Williani BovilPs Act (23 & 24 Viet. c. 34). 
Rohertson v. Dumaresg, 2 Moore, P. C. (N.S.) 66 ; 
3 K. K. 58 ; 10 L. T. 110 ; 13 W. 11. 280'. 

An officer in military service in a colony 
sold his commission, and settled there on the 
promise of a grant of “ an allotment of land ” at 

W. This promise was made verbally by the 
governor, and afterwards i-ecognised by him and 
his successors in certain official letters anti 
minutes, but was never performed. Bnbsequently 
the settlor consented to att allotment of land at 
H. being substitute»l for that at W. The .second 
allotment was otherwise disposed of, and was 
never coiiveyetl to him, and he w'as subsequcntlj'' 
ofl’ered a third aUotinent at L., which be refused. 


He then brought an action against the govern- 
ment under the local aci to afi'ord relief in sub- 
stitution of the process by j-)etition of right ; — 
Held, that proceedings under this act materially 
differed from ordinary actions, both i7i the nature 
of the claim and the evidence by wluc]\ it may 
be supporte<l : — Held, also, that the let tors and 
minutc.s of the governor afforded good evidence 
of the fact of such a promise being given, and! 
the agreement to settle iu the colony would con- 
stitute a good consideration, if if were necessary, 
to prove this. Damages for breach of such a ]#o- 
mise were rightly assessed by reference to the- 
highest value of That of which the claimant had 
been deprived during the breach of agreemon t. 
llj. 

2 . Peogeduiie. 
a. At Common Xiaw. 

When a petition of right is referred to the- 
Lonl Cluineellor, with the indorsement. “ let right 
be done,” if such right, supposing it to o.xist, is 
subject to certain rules of proceeding for its; 
ascertainment and enforcement, those rules must 
be followed, anti the rights of the jiartics will 
be bound by all ecpiities tt) wliich they are prn- 
yjcrly subject. Monet ou v. Att.-Gen., 2 Mac, & U, 
402. 

The fi}'st step in proceedings upon a petition of 
right 011 which the royal imlorsemeut has been 
inatle, is to a.scertain the facts on wffiieh the 
petitioner’s claim is founded ; and a commission 
for that purpose is of course, unless the attorney- 
general is willirig to admit the facts a.s alleged 
and to take issue upon them by tleinuvrer. Re- 
Rode (^Rtiron'), In re, 2 Ph. So ; 4 Jur, 645. 

I'he Lord Chancelior will not make an ordoi-; 
for a commission upon a petition of right without 
notice to the attorney-general. Rolmn, In re, 2 
Ph. 84 ; IG L. J., Ch. 105. 

A yietition of right -was addressed to the king- 
“ iu his Court of Exchequer,” anti concluded with 
a praj’-er that he would be pleased to order that 
right be done, and to indorse his royal declara- 
tion thereon to that effect- ; and tluit he w'ouM' 
refer the jietition, with such ortler and declara- 
tion thereon, “to the barons of his majesty's 
Exchec|uor.” The king indorsed the petition, 

“ Let right be done ” ; — Held, that the Court of 
Exchequer had no jurisdiction iu the matter. 
Perlng, In. re, 2 M. & W. 873 ; 5 D. P. C. 750 
M. & H. 22.3. 

Where a petition of right is indor.se<l generally,, 
it goes tf) the Court of Chancery : and in order 
to give the other courts juri-sdiction, there must ; 
be a special indorsement, commanding right to- 
be done in the particular court. Ih. 

A legatee claiming under an alleged will of 
Geoi'ge IIL, under his sigm-manual, in pursuance 
of 40 Geo. 3, c. 88, .s. 10. tiled a bill against the- 
executors of George IV.,' alleging that he and his- 
executors had possessed the assets of George HI.; 
and it alleged that the will had not been and, 
being a sovereign’s will, could not be jn-oved. A 
demurrer was allo-wed, on the ground that, until 
the -will had been proved, the Court of Chancery 
had no juri,sdiction ; and, semble, that the projier 
remedy against George IV. -would have been by 
petition of right. Roves v. Wellington fRnlr'), 

9 Bcav. 579. 

By 11 Geo. 4 & 1 Will. 4, e. 70, s. 8, -vs'rits of 
error upon any judgments given by the Queen’s 
Benchj Common Pleas, or Exchequer shall be 
-returnable before the judges and barons, or judge®. 
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oiily of the other two courts, in the Exchequer 
Chamber : — ^B,elcl, that the Grown w'as bound by 
that enactment, and therefore a writ of error lies 
upon a judgment for the Crown in a petition of 
3'ight to the Exchequer Cihamber. De JJodfi 
iJiarofi) V. Ihg. Qii rrn»% 13 Q. E. 380 : 14 Jar. 
OTO—Ex. Ch. 

A w'rit of ei'ror upon a judgment for the Crow’n 
in a petition of right may be brought by the. 
executor of the supiiliant ; mid a writ of scire 
facias ad audiendum orrorcs is not necessary. 
Ih. 

The Queen's Bench has power to give judgment 
in a petition of right ; and the projier form of a 
judgment for the Crowm is, “that the suppliant 
take nothing by his petition.” 

Course of prooeeding by a subject to enforce a 
claim to property as against the Crown. Taylor 
V. Att.-Gcn., 8 rtiin. 413. 

Preliminary commission to inrestigato claim 
upon petition of right substantially dispensed 
w'ith. But upon inquisition found, the Crown is 
entitled to dispute facts, or admitting them to 
demur. Bey. v. Frantzius, 0 IV. 11. 288. 

A plaintiff hied a bill for an injunction against 
the secretaiy-at-w'ar, as an officer of the Crown, 
The ilefendant. on the groitnd that the plaintiff’s 
remedy was by petition of riglit, arxl not by bill, 
put in an appeai'ance, but raised the question of 
jurisdiction. The plaintiff, after the time had 
expired, moved, for leave to enter an appearance 
for the defendant : — Held, that the court could 
not recognise the right of any subject of the 
Crown to refuse to appear. The question of 
jurisdiction should bo argued after appearance, ' 
upon demurrer or otherwise. Folk in v. He.rheri 
<iLord\ 80 L. J., Ch. 604 ; 9 W. 11. 609. 

The attorney-general may dispense with the 
usual preliminary investigation on a petition of 
right. VuH FrantBvs, Ex narte^ 2 Do G. & J. 
126 ; 27 L. J., Ch. 368. 

On applying for time to answmr the case found 
on the inquisition, the Crown ought not to be 
precluded from deniun-ing. Ih. 

In the place of the usual commission issued on 
a petition of right, the court, with the assent of 
the attorney-general, issued a formal commission, 
the return to which was to be made on the oath 
of the petitioner. Von Fraiitzhut, Ex parte, 'IW 
L. J., Ch. 797. 

Leave given to a petitioner -who had presented 
' a petition of right to file a bill against the 
attorney-general, notwithstanding the^issuiug of 
a commission under the petition of right. Bolt. 
In re, 4 De G. & J. 44. 


b. Under Petition of Rig-lit Act. 

Injunction .] — A motion in a suit by the at- 
torney-general for an injunction to restrain a 
contractor wdth the secretary of state for war 
from continuing on the site of government land, 
after notice to quit, given under the powers of 
the contract ; and a motion by the contractor 
(w'ho had presented a petition of right) for an 
injunction to restrain the secretary of state for 
war from preventing the suppliant completing 
his contract, and from continuing the super- 
intending officer of engineers in the suyicrvision 
of the works, ordered to stand until the hearing 
of the suits. Eirk v. Bey., Ij. E. 1 4 Eq. .658. 

Limitations, Statute of.]— The statute cannot 
be pleaded to a petition of right. Bustovijee v. 


Bsy., 45 L. J., Q. B. 249 ; 1 Q. B. D. 487 ; 34 L. T. 
278 ; 24 W. E. 428. 

_ Discovery of Documents — Suppliant not en- 
titled to.] — There is nothing in the Petition of 
Eight Act, 1860 (23 & 24 Vief. c. 34) to apply the 
])rovisions .as to discovery in the Common Law' 
Procedure Act, 1854, s. 50, to the procedure 
under a petition of right, and the suppliant 
under a petition of right is not, therefore, entitled 
to a discovery of documents. Thom an v. Bey., 
44 L. .L, Q. B. 17 ; L. E. 10 Q. B. 44 ; 23 W. E. 
345, See next case. 


But Crown is.] — In a petition of right 

the Crown is entitled as against the suppliant 
to an order for the discovery of documents, by 
the combined effect of the Petition of Eight 
Act, 1860 (23 & 24 Viet, e. 34), s. 7, and the 
Eules of the Supreme Court, Orel. XXXI. r. 12. 
Tomline v. Bey., 48 L. J., Ex. 453 ; 4 Ex. D. 
252 ; 40 L. T'. 542 ; 27 W, E, 651— C. A. 

Pleadings.] — The Crown may yilead and demur, 
or plead double, to a petition of right, under 23 
& 24 Viet, c, 34, without le.ave of a judge. Tohin 
V. Bey., 14 C. B. (N.S.) 505 ; 32‘ L. J., C. P. 
216 ; 9 Jur. (N.s.) 1130 ; 8 L. T. 392 ; 11 VV. E. 


Trial.] — On the trial of a petition of right, 
setting iiy) a contract on the part of the Crow'n, 
the counsel for the Crown is not entitled to crosjs- 
examine the suppliant as to a copy of a memo- 
randum signed by him, without ’giving proper 
evidence to account for the absence of the 
original ; and a search must be proved in the 
proper department. But the court. w'iU adjourn 
the trial in order to enable the Crown to make 
and prove such a search, under 23 & 24 Viet, 
c. 34, s. 7. Seott v. Bey., 2 F. & F. 034. 

Held, also, that the counsel for the Crown, in 
summing np, might comment on tlie w'hole of 
the evidence. Ih. 



Error.] — ^ITnder the Petition of Eight Act, 
1860, 23 & 24 Viet. c. 34, which incorporates so 
far as applicable the provisions of the Common 
Law' Procedure Act, 18.52, 15 & 16 Viet. c. 76, 
the supiiliant may give notice to the Crown to 
.assign errors, in order to plead thereto matter of 
fact in bar, without stating wdiat matter of fact 
he intends to plead ; and unle.ss it appears' that 
his object is not bonS, fide, and is only for delay, 
the notice w'ill not be set aside on affidavit that 
there is no matter of fact which can really be 
pleaded in bar of error. Eixon v. Bey., 11 W, E, 
68;8L. T. 578. 


3. llEPtTSAL TO PeESEXT. 

Wheu Action Lies,] — In an action against a ' 
secretary of state for not submitting to the 
sovereign a petition of right, presented under 
the Petition of Eight Act, 1860, 23 & 24 Viet. c. 

34, it appeared that the secretary of state had 
submitted the petition to her majesty, and had 
given her majesty certain advice upon it, which, 
was that her fiat .should not be granted ; — Held, 
that this put an end to the case, and that no 
action lay. IruAn v. Grey, 3 F. & F. 635. 
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maintained against the Crowm in respect of the 
infringement of a patent right by the Admiralty. 
.Feutlier y. Ihuj.. 6 B. & S. 257 ; 35 L. J., Q. B. 
20 (t: 12 L. T. Hi. S.Y., Di,P0iiT.Lon(7o)t SnifiU 
Ann., Co.. 4G L. J.. Q.B. G17 ; 1 App. Cas. 632 ; 
35 L. T. 559 ; 25 W. K. 142. 

Damages for Breach of Contract by the Crown.] 
— It is settled law that a petition of right will 
lie for damages resulting from a breach of con- 
tract by the C'ro^vn. Thnnias v. Ituff. (L. E. 10 
Q.B. 31). and Fmthi'r y. Iteg. B.’& B. 293), 
approyed. It is immaterial whether the breach 
is occasioned by the acts or bj’- the omissions of 
the Grown officials. Windftor and AnnaiyollH By. 
y. ifci/., 55 L. J., P. G. 41 ; 11 App. Gas. 607 ; tto 
L, T.'271 ; 51 J. P. 260— P. C. 

Eepayment of Income Tax.] — A land company 
paid dehentnre interest in excess of the asscs.s- 
ments under schedule A., deducted income tax 
from the interest, and returned the whole amount 
deducted foi' assessment under schedule 1). : — 
J-leld, that a petition of right did not lie to obiaiu 
repayment of the sum ])aid under schedule D. 
IMhorn. Viaduct Land (Jo. Y.Bcy.,o- -T. P. 341. 

Land in Colonies.] — ^Where land in a colony is 
vested in the Queen by a colonial act for the 
public }>urposes of the colony, the 23 & 24 Viet, 
c. 34, dues not give jurisdiction, to the Court of 
Chancery to entertain proceedings against the 
Crown a"s a trustee of such laud present within 
the jurisdiction of the court. Jlolntc.,, In. rc, 2 
J. & H. 527 ; 31 L. J., Ch. 58 ; 8 Jur. (N.s.) 76 ; 

5 L. T. 548 ; 10 W. It. 39. 

By an act of the legislature of Canada, land 
taken for a canal was vested in the Qncen. By 
a second act the land so taken was vested in the 
officers of the ordnance ; and it was enacted that 
so much of the land taken as had not been used 
for the canal should be restored to the owners. 
By a third act the lantls wore revested in the 
Queen for the purposes of the colony, anrl subject 
to future cdloiiial legislation. To a petition of 
right by suppliants claiming tire restoration of 
lands taken for the canal from their predecessors 
in title, but not used, a demurrer was allowed on 
the ground that tlie coixrts of this country had ^ 
no jurist lictifui. Ib. \ 

The fiction that the Crown is at all times ! 
present in all parts of its dominions does not 
give jurisdiction ttx the courts in this country, 
acting in ftersonam, to eutortaiu a petition of 
right as to lands situate in a colony and vesteil 
ill the Crown for the jiurposes of the colony by 
an act of the provincial legislature, Jh. 

But generally in the Australian colonies local 
acts have been p.asscd giving the subject a similar 
mode of redress against the Crown and local 
govei'iimcnl, by jietition of right, as is conferred 
hj’ Hir William Bovill’s Act (23 & 24 A^’ict. c. 34). 
ItohtrtHOii V. Bumarmi, 2 Moore, P. C. (N.S.) 66 ; 

3 X. U. .58 ; 10 L. T. 110 ; 13 AV' li. 280. 

An officer in military service in a colony 
sold Ids commission, and settled there on the 
promif-c of a grant of *• an allotment of land ’’ at 
AV. This promise was made vorball 3 '- by the 
gnvernor. ami afterwards recognised hjHiim and 
his successors in certain official lettcj-s and 
minutes, hut was never performed. Subsequently 
the settlor consented to an allotment of land at 
H. being sxd)stitiited for that at AV. The sccojid 
allotraxnil xvas otherwise di.spo.scd of, aiul was 
newer conveyed to him, aixd he was sxxbsecpxcntl^y 
offered a third allotment at L„ which he refusetl. 


He then brought an action against the govern- 
ment under the local act to afford relief ixi sxih- 
stitutxon of the process by petition of right ; — 
Held, that })roce(>ding.! under ihis act materially 
differed from ordinary actions, both in the nature 
of the claim and the evidence by whicli it may 
be suppoiled : — Held, also, that the {(‘.tiers and 
minutes of tlie governor afforded good evidence 
of the fact of such a promise being given, and 
the agreement to settle in the coloin' woidd con- 
stitute a good consirh'ratiou, if it were ncccs.saxy,. 
to jirove this. Damage, s for breach of such a jJ^ro- 
inise were riglitl^'^ .assessed bj' x’eference to the 
highest valxxe of that of xvliicli the claimanr liad 
been tleprived (luring; the breach of agreement. 

n. 


a. At Common. Law. 

AA^’lien a petition of right is referred to the 
Lord GhanceUor. with the indorsement, “ lot i-ight 
he done,” if such right, sxxpposing it to exist, is.; 
subject to certain rxxles of proceeding for its 
ascertainment and euhxrcoment, those rules uixxst 
he followed, and the lights of the parties will 
he boxxnd by aU equities to which the.v are imi- 
})erly .subject. Monrfon, v. Att.-Gcn.^ 2 Mae. A (L. 
402.' 

The first step in proceedings upon a petition of 
right on xvhieh the royal indorsement has been 
made, is to ascertain the facts on which tin* 
petitioner’s claim is founded ; and a commission, 
for that pxxriiosc is of course, xinless the attorrnw- 
geixcral is willing to admit the facts as allog(”d 
and to take issue up(m them bj- demurrer. Dc 
Bode QBaro/i), In. re. 2 Ph. 85 ; 4 Jixr. 645. 

The Lord GhanceUor will not make an order 
for a corami.s,sion upon a petitioix of right xrithont 
notice to the attorney-general. BoJmo/i. In /r. 2' 
Ph. 84 ; 16 L. J., Gh. 105. ' ' - 

A petition of right was addressed to the king' 
“ in his Court of Exchequer,” aixd ctmcluded with 
a prayer that ho xvoxilil be pleased to ordei' that 
right be done, and to indoi’sc his royal declara- 
Liou thereon to that effect ; and that he would 
x'efor the iietition, with such order and declara- 
tion thereon, ‘‘to the haroxis of his majesty '.s 
Excheq(xxer.” The king indorsed the petiti(an, 

“ Let right be done ” ; — Held, that the Gxixirt of 
Exchequer had no jurisdiction in the matter. 
Paring. In re. 2 M. A W. 873 : 5 D. P. 0. 750 
M. & H. 223. 

AA^xere a petition of riglit is indorsed generallj',. 
it goes to the Court of Chancery ; and in order 
to give the other courts jxxrisdietion. there must 
be a special indorsement, commanding right lo- 
be done in the particular court. Ih. 

A legatee claiming under an .alleged will of 
George III., xxnder his sign-manual, in pursuance 
of 40 Geo. 3, c. 88, s. 10, filed a bill against the 
executors of George IV., alleging that lie and his. 
cxcciitor.s had posso.ssod the assets of Ge(xrge HI.: 
and it alleged that the will had not i)een and’ 
being a wjveroign’s will, eoxdd not he jiruved. A 
demxxrrei' was allowaal, on tlxe ground that, xintil 
tlic will had been proved, th(i Court of Ohnnceiw 
had no jui'isdicl ixnx ; ancl,'senihle, that the iiruiaw 
reitiedy agjiinst George IV. would have beea In- 
petition of right. Itgces v. Wcllinuton (iltt/'c), 
OBeav. 579. ' v 

By 11 Geo. 4 k 1 AAfill. 4, c. 70. s. 8, xvrits of 
error upon any judgments given by the Queen’s 
Bench, Common Pleas, or Exchoipier sliall be 
retuimable before the judges and barons, or jxidgds. 
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only of the other two coiiris. in the Exchequer -15 L, J., Q. 'E. 249 ; 1 Q. B. 1). 487 ; 34 L. T. 

Chamber ; — Eehl. that the Crown was bound by 278 ; 24 Wh R. 428. 
that cnactmeiir, and therefore a writ of error lies 

upon a judgment for the Pf Jtion of jjiscovery of Bocuments-Suppliant not en- 

nghl to the Lxchujiiei Chamba^^^ titled to.] — There is nothing in the Petition of 

^ BiLdit Act. 1860 r2.3 & 24 Viet. c. ibC to anolv the. 


lirO — -Ex. Oh. 

A writ of error upon a judgment for the Crown 
in a ]ielition of right may be brought by the 
e.xocutor of the; .sitpyiliant ; anti a writ of scire 
facias ad audiendum errores is not necessary. 


Bight Act, ,1860 (23 & 24 Viet. c. 34) to apply the. 
provisions as to discovery in the Coimndn .Law 
Procedure Act, 1854, s. 50, to the procetlure 
under a petition of right, and the suppliant 
under a petition of right is not, therefore, entitled 
to a diseoveiy of documents. Tliomfia v. Iteii., 
44 L. J., .Q. B. 17 ; L. K. 10 Q. B. 44 ; 23 'll. 

I 345. See nart (luse. 


The Qu<ien’.s Bench has power to give judgment -ur ‘ 
in a ])etition of right ; and ihe proper form of a ' '• 

judgment for the Crown is, " that the suppliant 

take nothing by his petition.” II. But Crown is.] — In a petition of right 

Course of proceeding by a subject to enforce a the Grown is entitled ms against the suppliatit 
claim to property as against the Crown. Taylor, to an order for the discovery of documents, by 
V, 8 Him. 413. the combined effect of the Petition of Bight 

Preliminary commission to investigate claim Act, 1860 (23 & 24 Viet, c. 34), s. 7, and the 
u])Ou ])(;tition of right substantially dispensed Buies of the Supreme Court, Ord. XXXI. r. 12. 
with. But 11)1011 inquisitum found, the Crown is Tomlvm \ . Beg 48 L. J., E.v. 453; 4 Ex, D. 
entitled to dispute facts, or admitting them to 252; 40 L. T, 542; 27 W. B, 651 — C. A, 
demur. Beg. v. Fea'itizius, 6 '\V. B. 288. 

A plaintiff liied a billfor an injunction against ■pi j* 1 Ti o • r , r t i 


the secrotarv-at-war, as an officer of the Cfrown. Headings. ]~The Crown maj' plead anil de^^ 
The defendant, on the ground that the plaintiff’s f vetitioii of righ , under 23 

remedy was by petitioir of right, and not by bill, 24 Vict c. 34, without leave of a judge John 
put in an attp'carance, but raised the question of V' iiu,/ c. r’rn 'i 7 w -o’ 

jurisdiction. The plaintiff, after the time had ’ 2 Jur. (N.S.) 1130 ; 8 L. 1. 332 ; 11 V . B. 
expired, moved for leave to enter an appearance 
for the defendant : — Held, that the court could 

not recoguise the right of any subject of the Trial.]— On the trial of a petition of right, 
Crown to refuse to appear. The question of setting up a contract on the part of the Crown, 
jurisdiction should be argued after appearauee, the counsel for the Crown is not entitled to cross- 
npon deinuiTer or otherwise. Felhji v, Ilenlert examine the supjffiaut as to a copy of a memo- 
(Xuro!), 30 L. J., Cli. (104 : 9 W. B. 609. randum signed by him, without giving proper 

The a ttoriiey. general may dis^jense with the evidence to account for the ahsonce of the 
usual preliminary investigation on a petition of original ; and a search must be proved in the 
right. Von Frantzivn, JSx jJui'te, 2 He G. &; J. proper department. But the court will adjourn 
126 ; 27 L. J., Oh. 368. the trial in order to enable the Crown to make 

On applying for time to answer the case found and prove such a search, under 23 & 24 Viet, 
on the impiisition, the Grown ought not to be c. 34, s. 7. Seof-t x. Beg., 2 iVUi. 

precluded from demurring. Ih. _ Held, also, that the counsel for the Crown, in. 

In the place of the usual commission issued on summing up, might comment on the whole of 
a petition of right, the court, with the assent of the evidence. Jh. 
the attorney-general, issued a formal commission, 

the return to which was to be made on the oath _ _ _ _ , • 

of the i.ctitioner. Vo?i Frantzius, F.v va-rte, 26 Error.]— Under the Tetilion of ILght Act, 

L. J.. Gh 797. 1860, 23 k. 24 Vict. c. 34, which incorjiorates .so 

’Leave gdveii to a petitioner who had presented far as api)licahle the pnivisions of the Common 
a iietitiou of right to file a hill again.st the Law Procedure Act, 18o2, 15 ik 16 1 ict. e. 76, 
attornev-gcneral. notwithstanding the issuing of the suppliant may give notice to the Crown to 
a oomniission under the iietition of right. Bolt, assign errors, in order to plead thereto matter of 
In re, 4 He G-. k J. 44. ’ fact in hfir, without stating what matter of fact 

’ ’ he intends to plead ; and unless it ai)pears that 

his object is not bona fide, and is only for delay. 
Id. Under Petition of Right Act. the notice will not be set aside on affidavit that 

there is no master of fact which can really be 
Injunction. ]-A motion in a .suit by tbe at- Bhamx. Beg., 11 W.Ji. 

toruev-ffeueral for an iniurietion to restrain a 68 ; 8 L, i. n/8. 


ct Iw hill & 24 Vict. c. 34, without leave of a judge, Toh'ni 
nestion of 14 G. B. (N.S.) .505; 32 ‘ L. J., C. P. 

time had 216 ; 9 Jur. (N.S.) 1130 ; 8 L.' T. 392 : 11 W. B. 


Trial.] — On the trial of a petition of right, 


"When Action Lies.] — In an action against a 


Id. Under Petition of Right Act. the notice w'lU not be set aside on athdavit that 

there is no master of fact which can really be 
Injunction. ]-A motion in a .suit by tbe at- Bhamx. Beg., 11 W.Ji. 

toimey-geueiul for an injxmction to restrain a 68;8 L, i. oi8. 
contraotor with the secretary of state for war 
from continuing on the site of government land, 

after notice to quit, given umlcrthe powers of 3. REFUSAL to .PRESENT, 

the contract : and a motion by the contraotor 

(who Inyl prasented a petition" of right) for an 'When Action Lies.]— In an action against a 
injunction to restrain the secretary of .state for secretary of state for not submitting to the 
war from preventing the suppliant com])leting sovereign a petition of right, lu-esentcd under 
his contract, and from continuing the super- the Petition of Bight Act., 1860, 23 k 24 Vict. c. 
intending xiflicer of engineers in the supervision 34, it appeared that the secretary of state hail 
of the Avorks, ordered to stand until the^hearing submitted the p.etition to her majesty, and had 
of the suits. FirJi v. Beg., L. B. 14 Eq, 558. given her majesty certain advice upon it, which 

Avas that her fiat should not he granted : — Held, 
Limitations, Statute of.] — The statute cannot that this put an end to the case, and that no 
be pleaded to a petition of right. Bnstomjee v, action lay. Irwin v. Greg, 3 F. k F. 635. 
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J. LAW OFFICERS, Tlie attomey-g'oiiora.1. ns «ncli. is iilvvnys sup- 

posed to be m eourl, nnd il lui will aol a])p(;ar, it 
1. Genekaily. must lie considered us a nil dieil. 1’lu' enurt 

„ , . laiJ. therefovc. reinsed to oviloi- ilui ultovne.y-pTnernL 

Precedence.l-Yifter the Uth Dec., 8H tje j.,, appear to u bill. Burrhn/ v. I)ick.72!b 

attorney- and solicitor-geueral took preoedciico ist •/ 

before all the Queen’s serjeants ; wheri'us be.Eorc Attorney-G-eiieral for Duchy of Cornwall.] — 
tliiiv were iiccn.stoiucd to have place and audience inforniatiou being laid in Middlesex- bv llie 
ill tiie courts next after the two most ancient oi: .^ttoniey-gcnoral for tlio duchy of tiornwali. for 
the Queen’s serjeants, hut before the others, (i <1^. ivoov'ery of dues claimed iii rcsiu'cl of goods 
Taunt. 424; 2 Vcs. & B. 422, _ iiniiorted into a port alleged to Ini jiiU'cel of (he 

The attorney-goTieral in the Queen s business. tPe dd'endaut applied (o change (he 

has pro-audience in the hlxchequer over the to Devundiiro, ii}>on an ordinal \ aiiidaiit 

])ostman and tubman. 7Ay/. v. Fj.yefer^BJslu)})), cjaiisc of .action arose and tlie witnesses 

7 M. & W. 189 ; y D. P. 0. 276 ; 10 -L. J., Lx. ‘.(2,; -[.(.sideil there : — Hold, lirsl, that although the 

» Jur. 102. _ , , , . , ^ £ .attorney-general may not have a right in all 

Although not a scrjcaiit, he had a right ot (.jisea to lay arid retain the venue where lie 
audience iu the {Jomraon Picas, in a cause in Im such .a right in the case of such 

wiiicili the Grown was intCTOsted, before the ox- iufonnatiou, it being a suit, in the nature of a. 

elusive privileges of the serjeants were .abolisliod transitory action. Att-Gen. CPritiw of Walo.s) v. 
by 9 & 10 Vict. c. 54 PMrJi x Forrfifor, CnK.vunn. 4 H. & 0, T.lhS ; 85 L. .1., E.x. 215; 

8 D.P. 0.834; 1 Scott (N.U.J .191; 1 M.an.A;tT. t Kx. 381 : 12 Jur, (x.s.) 712; 14 L. T. 

«83. 8.5(5 ; 14 W. R. 99(1. 

The .atttirncy-general, by an order of the House pield secondly, that iu t]i(> case of such au 
of Lords, has pre-eiumcucc over the Ion lad vo- rola(ing (o matters nifeeting the 

cate, and the solieitov-gerieral over the hcoteh Cornwall, the at tuniev-geuoral for the 

solicitor-general. 2 & h. 482. _ _ Prince of Wales would have the same right as 

The Croum has no preeedeiiee in a crimuml the at torucv-general for the Crown. ./7i. ‘ 
eourt._ XhoCcmrtof Exchequer IS the only court ,3^.jt. as dneuiiumts relating to the duchy of 
in which the Ciwii has- right of precedence in Avoiild have to he iirodiicctl from their 

revenue eases. Jfey. v. Lamlon, 1 P. A: P. 381. pi-me of deposit, iu Mi<ldlescx, tliere was no such 
1 T ITT, .• .fl- i- prepniiderauce upon the bal.aiice of conveuieuee 

Eight ofReply.J-Whcre a question affecting ^vour of atrial in Devonshire as to cull on 
the (.rowu IS (hscus.scd on nio1iou,_tho attoiney- interfere, or to render it necessary 

general, having shewn cause against the rule, to decide the <iuostiou of prerogative. Ihr 
has no right to reply. P.e{i. x. Treamrii Com- ” 

■mhmiym'x, 16 Q. B.'357; 20 L. J., Q. B. 305; Peerage Cases.] — Theattoruey-geiioraLatteiids 

1,5 ,]ui'. 767. iu I'leeragc eases, us assistant t,u the lords’ coni- 

Where the Crtmm, by any of its officei's, is a inittecs for privileges, and it is sai<l that he is 
party respondent in an aiq»eal,it is not the usage entitled to ,sit (on a chair) inside the bar, 
of the House of Lords to allow t,he counsel for toid iSnlo QSaroiuj'), 1 PI. L. Gas. oil, n. 
the Grown a genei'al reply after the reiily of the , , „ 

appellant. Lord Adwente x. Pim/lus {Lord-), 9 Control of law Officers by Courts. J—Phe eotirts 
Cl. & F. 173. ' exercise over the Jittorney-goneral the same 
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.(■luuuiencecl. ;uirl that the company mnst pay the 
<'osts of the action, other than those relating to 
the })art of it which laid heeji cl i. scon tinned, 
Aff.-(T(‘ii. V. Sltrrjv>ihi(ni {KiD/j.'thntd) Jindf/P 
Co.. r,l L. J.. Ch. :{(> ; 21 Ch. D. 752 ; 4(! L. T. 
.(JST; SOW. 11. Oir.. 

Wliero tiiere ha.s been an aoec,s,s of the statu- 
tuvy ] lowers granted to a public company, but 
no ‘injury has been occasioned to any individnal, 
and thcr‘e is tione which is imniiuent. or of irre- 
]iarable consequence, the attorney-general alone 
■can obtain an injunction to restrain the exorbit- 
ancy. n7//Y? V, 7tpi/nif\‘ Oiiitil 3 DeCr. &rJ. 
•212': 2S L. J.. Ch.' LIS; 5 dur, (X.s.) 2.5; 7 
W. h. 07. 

Delay or laches may not he imputed to the 
.■attorney-general suing <jn the behalf of the public 
where it might be against an indiviilmil in a 
'■iimilar ca<e.‘ Aft.-(fP/i. v. Jii-itdford Co.^ 

15 L. T. 9. 

Action against Corporation by Freenien-In- 
■formation unnecessary. ]— In an action by some 
(on behalf of all) of the. freemen of a borough 
to e.stablish the ‘right of all the individual free- 
men to share for their private benefit the net 
proceeds of certain properties veste.d in the cor- 
poration : — Held, on demurrer, that the effect of 
the .saving of rights in s. 2 of the Hunicipal 
’Cori)orations Act of 1S85 wms to legalise the. 
boiietieial interests therein mentioned, without 
reference to the legality of their origin, and, in 
particular, to obviate any objection which might 
•otherwise arise in respect of the tendency to- 
"wards a ])eipctuity of any such beneficial 
intere.st. Prentncti v. ColrltPutP)' Corpomtion, 51 
L. ,T., Ch. 805; 2l'Ch. D. 111. 

An action to establish such rights as afoi'csaid 
itiay he brought by parties claiming to he on 
••titled, without an informatioji by the attorney- 
'geueral, Ih. 

; Information by, to restrain Public Body.] — 
Upon an information filed by the attorney- 
general to re.straiu a pnltlic borly fi^om trans- 
■gressing powers conferred by an act of parliament, 
it is not necessary to pr<')ve that itijury to tlie 
•puhlifi will result ‘from the acts complained of ; 
•and in this rosjiect there is no difference between 
.an ex-offl<3io information and fin information at 
the relation of a ]n'ivate individual. Att.~Gi‘)i. v. 
CMiepmouth LoraJ liniu-d. 4-1 L. J., Ch. 11.8; 
L. £. 18 Eq. 172 : SO L. T. 500 ; 22 W. R. 010. 

No Answer to Information, that more Persons 
'.Benefited than Harmed by Act complained of.] — 
It is no answer to an information by tiro attorney- 
■.ueneral, to say that a larger section of the jjirhlic 
is ifcnefitcd than injuroil by the act complained 
•of. Aff.-Gpu. V. El y, lEiddenliam mid Si/ffnii. II i/., 
38 L. .1.. Cii. 258 ;■ L. R. 4 C'h. 184 ; 20 L. T. 'l ; 
17W. 11.850. 

Right to Sue Railway Company for Breach of 
fits Powers.] — The right of the attorney-general 
to .-.ue a railway company for broach of its'pnwers 
is nor tiiken away by tiie provisions of the Rail- 
rvav Reguhition Act. 1844, 7 A 8 Viet. e. 8,5. 
Ati.Grn., V. G. E Ri/., 20 L. (’h. 794; 0 
■Jur. (N.s.) 100() 2 L. T. 058 ; 8 W. 'll. 550. 

Right to Trial at Bar— Change of Venue.] — 
By the Grown yuits Act, 1805, s. 40. where in 
any cause iir which the attorney-general is 
■<‘ntitled on behalf of the Crown to demand as 


of right a trial at bar he states to the court that 
he waives that i-ight, ‘‘ tire court on the fqiplica- 
tion of the attorney-general shall change the 
venue to any county he. may selecc” Held, 
that an action itnder 89 A: I'o Viet. c. SO, s. 10, 
against the secretary of the hofird of trade, to 
recover damages for the detention of a sliij) for 
survey vvithout reasonable and jiroliable cau.se, 
is within the above section, that the attorney- 
general is entitled to demand its of right a triiil 
at bar in .such an action, and that the court' -is 
bound on his waiving thal. right to change the 
•efiuc to any county ■W'herein he elects to have 
the action tried, IJhtum v. Em-m\ 5(5 L. J., 
Q. B. 58 ; IS Q. B. 1). 48 ; 55 L. T. 578 ; 35 W. R. 
9.5 ; (1 Asp. JI. C. 52 — 0, A. 

Appeal.] — Semhlc, the Ci’own htis no greater 
•ight in a case involving general interest, as a 
reveuiic ease, to be. let in to apjteal than a 
•snliject has. L-thif/ v, I/if/Jim/i, 8 Moore, R. 0. 2(5. 

Piat for Bringing Error.] — The attortmy- 
general having refused his fiat for a writ ■of error 
to a }»orson convicted of .a inisflemcanoiir : — Held, 
that in a projier case the fiat was due ex dohito 
justitife ; hut that the attorney-general was to 
determine, on his own respoii-sibility, whether or 
not each case was projier, and that the court ‘ 
could notreview his decision. Alioton, E,i' jjtn'tp, 

4 El. & El. 889 ; 24 L. J.. Q. E. 2R5 : I 'Jur. (N.s.) 
591. S. P. and K C, 1(5 0. B. 97. ' 

Where, in a colony, a person has been con- 
victed of a criminal offence, and is undergoing 
bis .sentence, no Avrit of emu- tvill be gratited to 
bring u]j the record of conviction unless the 
attornev-gencral has given hi.s fiat for the writ. 
Rp(/. v.’Zrr?. El. El. ic El. 828 ; 27 L. J.. Q. B. 
40:8 : 5 .lur. (N.s.) 383. 

Certificate of the attorney-.general not neces- 
sary to on t i tie the party seeking writ of erroi* to the 
lords in a c;ise of misdemeanour, where, although 
the king’s name is used, the Crown is not 
directly' coneenied. Rp.p v. Rdwp, 2 j\Ioll. 27. 

Eiat for Information.]— It is irregular tf> 
obtain the fiat of the attoniey-geiieral to an 
information, original or amondotl, after it has 
been tiled. A^I-Gp/i. y.lpoimamfi'n' Gn.A L, ,J. 
Oh. 5, ' 

Charity Cases.] — Petition.s for filling up 
acancies in charity trustees require the fiat of 
the attoniey-general, but need not be serA-ed 
upon him. irc/rnuc/.- Cburiflps, In re, 1 Ph. 559. 

Petition under the Charities Procedure Act, 
,1812, 52 G-co. :-i, c. 101, must have the signature 
of the attorney-general, or of the solicitor- 
general, in case only of thci-c being no altornoy- 
gencral at the time. Such signature not to lie 
affixed Avitliout the same deliberation as in the 
of an inform-atiou rogulai'lj’' filed. Skin/ip)', 

Ev pmdu, 2 Mcr. 4.53 ; 1 Wils. 14. 

Court Avill not act under an award in a charity 
lause without consent of attorney -general, nr 
inquiring Avhethcr it is for the benefit of charity. 
Att.-Gen. v, Jlpwitt, 9 Ves. 232. And mi 
OHAEITy, 

Entry of Nolle Prosequi,]— Whore a defendant 
has been found guilty upon several counts of an 
information, the attoi'ney-general may enter a 
nolle prosequi on one of the counts, after a rule 
nisi for a new trial, lleq. v. Leatlimn, 30 Ij. J., 

Q. B. 205 ; 7 Jur. 0^.8.) 674. 

3—2 
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The attorney-general has powei 
nolle prose(iui on an indictment without calling 
n non the nrosecutov to shew ciiuse Mhy that 


upon dhe Nrosecutov to shew ciiuse ^ 

should not bo done ; and where he has do«<' ^ > 

the court will not intorEerc. v. 1 

P, & S. «50 ; 31 L. J., M. C. 12^ ; « -r'lr- 
330 ; 5 L. T. 63l> ; 9 (.lox, 0. 0. 120. 


9 Whex Attoknby-Geneual to be Made 
“■ pabty, AND When Not. 


Setting Aside Lease.j—Bill to avoid a lease, 
on ground that the lessor was a lunatic; the 
attorney -general must be a party. Lokjii. \ . 
TFomZ, Rep. t. Finch, 135. 

Attorncv-general is not a necessary party to 
bill, to set aside ecclesiastical leases. Ati.-iTt'n. 
V. d/eAv;.s“, 2 Madd. 294. 


Action by Local Authority, j— A local 

authoritv is not ein] lowered by s. Hi/ 

Public Tfealth Aet, 1375. to , bring an no Hi. ' 

their own name I'or an injnnciiuu to ‘ 

])ublic unisanee by wliich they liave 

any SI. eciaT damage, ^ allaxey Lovul lioai d u 

ararhf (55 1^. J-- Ch. 739 : 3.; Oh. D. a 3) 

iumrowl. Hemhlo, it the saneimn ol: the 

attorn cy-gcneral be obtained. 

may be brought in the narne ot 

general at the in.stance ol the loeal ".'.'//V 

t-elaloi's. TotirnlHun I "’d ’ ,i( 

.«,//. 05 L. J., Q. B. 091 : [1390] 2 Q. B. A d : /.. 
L. T. 238 ; 44 W. R. 070 ; 00 J. 1‘. 22..— t . A. 


Bastard’s Estate.]— The attoi*ney-geue.-ia, as 
a narty in the cause, held not suthciently to 
roi.resent the estate oC an intestate bastard, so 
as to dispense with a duly constituted legal 
personal representative. Bdl v. Alc-ritiKlcr, (> 

^ Hcmble! that the attonicy-geiieral, without, 
taking out administration, sufficiently rci.resents, 
for the purposes of a suit, the i.ersonal estate ot 
a bastard. 2tKierm>i v. Arman, FI. & K. ;}o2 ; 

4 Ir. Bti. R. 209. ^ . 4 . 

Where a bastard interested in the _ subject ot 
the suit die.s intestate, it is not suffioioiit that 
the attornev-genei-al is marie a party to the suit 
in respect “of his interest, but mlministratmn- 
mnst be taken out. Lewis v. Lewis,, 10 Jur. 3-4. 

One having a bastaid. leaves a personal estate 
to her executors in trust for tlie bastard, wliu 
dies intestate, and without wife or issue, the 
executor brings a bill against one who has part 
r.f this personal estate in his hands, lire (ieten- 
rlaut demurs, because the attorney-general and 
the administrator of the bastard arc not parties ; 
demurrer disallowed, for that the executor has 
the legal title, and consequently may sue tor the 
estate. Jones v. (rooileklld, 3 P. W. 33 ; 2 
Eq. Abr. 108. And see Bastakd. 


Embankments of Thames.]— The atlov- 

nev-o-eneml (aBer the passing of the Ooiirt ot 
Ss«y Ad, 1S41, VM o .->) m<„l au mtor- 
malion in chancei-y against tiie mayor and eom- 
nionaltv of London, allegiim 
was seised of the bed and soil of the irvu 
Thames, that the defendants were coiiservatovs 
thereof, and, in breach of their duty as such 

conservators, had granted to divers 
made dofcu.limts) lieeuees to embank P‘ ^ 
the river, and had received tines tor such licences, 
and that such 

and the infonnatioii prayed that, the ii&bt. I 
the pari ies might be aseertained, that t he licences 
might be declared void, and that injunctions, 
might issue to prevent the enmpletnm of the 
embankments. The ilofomlaiits 
embankments were nuisances, and ‘It."'"’ 
to the rest of tlic bill for want of equity Held, 
that upon these pleadings the intorumtion wim 
maintainable. London Cor^/oruiion v. AtfM^Wy 
1 H L Oas. 440. Affirming S Beav. 2(0 , 14 
L. j! (n.S.) Ch. 30.5 ; 9 Jur. 570. 


Nuisance.]— A bill may be hied to restrain a 
imblie nuisance, without making the attorney- 
general a party, if the plaiutifE sustains special 
damage from the nuisance. Soltuu v. De Bekl, 
2 Sim. (N.S.) 133 ; 21 L. J., Ch. 153 ; IC. Jtw. 32(.. 

An injunction was graiited to restrain ilio 
ringing of six large-sized bolls in the belfry of a 
Rniuan Catholic Chapel on Sundays only, for 
live periods of five minutes each, the plamtifE 
having prcvioiusly recovered 4().v, damages in 
action at law' for much more frequent ringing. 
11 . . ■ 


Abandonment of Branch Line of Railway- 
Restraining Opening of Direct Line,] — \\ here a 
railway company were authorised to f 

direct line of railway, with a brunch rai wav, 
ami wore about to complete aud open the ducet 
line, but had abandoned the branch him, tuc- 
attornoy-gcneral has no right to hie 
tion.U) restrain the opemng of 
as a moans of eoinpeliing a eonipletum of 
branch line, alleging that the abandonment ot 
the branch line was an injury Hj the publ u 
Att -Cren.x. BiriwinffJinni find Owpi'd Jn net ion 

lly., 3 Mac. & (1. 453 ; 1(5 Jur. 113. 


Where Eew of Many Complainants Sue— Where 
All Sue.]— A few of a large number of persons 
may institute a suit on behalf of themselves and 
the rest, for relief against acts injurious to their 
common right, although the majority approve ot 
those acts, and disapprove of the institution ot 
the suit ; and the attorney-general need not be 
a party to it ; but where the whole body concur 
iu seeking relief from an abuse, the suit must be 


Action for Specific Performance— Inhabitants 
of Particular Places. J— The attorn ey-geucral is 
not a iieceHsary party to a suit lor 
fonuanee, merely on the grouiu that ecii tain, 
narties to the agreement, of which speeihc pu- 
forinance is sought, entored into an ;tgreen.cnt 
on behalf of themselves and all other the inhabi- 
tants of certain places meiitioiieil. ^ 

Furness By.. L. R- 9 Lq. 28 ; 21 L. 1. , 

W. R. 89. 


m seeiving rencL irum uu auuot, uuv. 
iri.stituted by the attorney-general. Bromley v. 
Umith, 1 Sim. 8 ; 5 L. J. (O.S.) Oh. 53. 


Information against Corporation.]— A suit 
against a corporation to compel the pertonmuice 
of a public trust shoukl be by information, by 
the attorney-general. Erun v. Aeon Corywru- 
tiofi, 29 Beav. 144. . 

The attorney-general has power to restrain, m 
I afterwards impeach, the alienation of corporate 
h.roperty made pending the .granting ot a 
'charter. Att.-&en. v. Armi Pfrtreewe, 2 .N. R- 
5(54; 9 Jur. (N.s.) 1117; 11 W. R. IboO- L.JJ. 
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An informaiioij asainst a covpoi’atioii. and also different amounts ; inasmuch as the rights of 
sigaitisr an imlividual officer of it, making a case the Crown are concerned, the attorney-general 
ill which the latter would he personally liable, is ought to he before the court. Iloroide/i v. 
Slot demurrable. Att.-dpn. v. Liiiipriek Cor- Aniienlei/ (Ijor{Z),2 Sch. k, hot. (M7. 
j)or(itioii. Beat. .tt);!. 

' . . „ , . i 3. Eblators. 

Boundaries in Colonies. ; — T u a suit between 

The proprietors of proyhiees granted by the General Rules,] — Every iuforniaiion is pro- 
Urowii to settle boundaries, the attorney-general perly the suit of the attorney-general, and he 
should be a party. JAvt v. liallimore (XurfZ), ought not to be heard as counsel for aiiy other 
Uidgw. ;i:$2. party but himself, as the institutorof the suit, 

though it has been the practice to allow the 
foreign Government Stock.]— Court refused relators to appear by counsel of their own, and 
to order dividemls received liefore bill filcfl, of though the attorney-general observed that he 
.-.toek purchased by the ohl govcrninent of Swit- had been heard in opfiosition to the itiformalion 
xei’laud, to be paid into court by the trustees on in the House of Lords in the case of Lady 
application of the present government, with- Hewley’s charity. AU.~(rP)i. v. Irommngcrd 
out having the attoriicy-gcimral made a party. Co,^ i (Jr. & Ph. 208 ; 10 L. J., Oh. 201 ; o' Jur. 
Ihtlder V. Jinnli of Jinijlaiid, 10 Yes. Ho2. -irifj. Affirming 2 Beav. 313. 

As to the position of the attornev-general 
Question of Excess of Parliamentary Powers i,, informations at the instance of a relator. 
Determinable on Information by Attorney- and the practice in such (;ases. Ih. 

General alone.] — Two neighbouring gas coni- In an information, the attorney-general, and 
jiauiiis, A. and B., were by their respective acts not the relator, is the party prosecuting the 
•empowereil to make and supiily gas within certain cause, and therefore the court will not allow 
slotinod limits. B. proceeded to supply gas to counsel for the relator to be heard in any other 
buildings beyond its own paiiianicntary limits character than as counsel for the attoniey- 
atid within those of A., who thereupon tiled a bill general. Ih. “ ' 

to restrain B. from so doing. The bill alleged that 

by the unauthorised nets of B,, A. rvould bo de- Eorm and Title.] — In an notion by the 
prived of the profits arising from the sale of gas attoruoy-gcueral at the I’clation of a plaintiff, 
to the buildings illegally supplied or about to be the title information should no longer be used, 
supplied by B., and tliat great loss would be Att.-Goi. v, Shrricdhvri/ Bridge Vo,., 42 L. T. 
■sustained by A. if such illegal acts were allowed flb 

to continue. A demurrer by B. for want of equity The attorney -general may [nocecd without a 
was allnwcfl, on the gi-ound that the bill had not relator. Bedford Charity, In re, 2 Swan. .520 ; 
■alleged such a private injury ns a court of eipxity 10 E. E. 107. 

could take notice of, and that the question of The_ attorney - goneial jmssesses the entire 
excess of ])arliamentary powers could oidy he <lomiriion over every information instituted in 
determiuecl upon an iufoi'mation by the attorney- hi-'^ name, whetlicr it be liled ox officio or at the 
.general. Pudreij Coal Gan Co, v. Bradford, instance of a relator. Att.-Qcii. v. Ilalier- 
CorjJorafioii, 42 L. J., Oh. 203; L. E. 1.5 Eq. danherd Ch., 15 Beav. 307 ; 10 .Tur. 717, 

A:(?7. . 

Giving Leave to Pile Information.] — 'Vl^iere it 
In other Matters.] — Petitions for receivers on was desired to restrain a .sale, to take place at a 
tenants’ and receivers’ j'ccoguizaufics should be distant locality from London, so that the 
entitled in the name of the Queen, and the necessary affidavits could not be .sworn at such 
.attorney-general should be the petitioner, lleg. locality "in time, if the relator’s authority to 
V. Crum;, 2 Ir. Ch. E. (15. lile an information tvas first required the com‘t 

In inciunhraneers’ .suits, the attorney-general, di.spensod with such .authority. Att.-Gen. v. 
made a party in respect of a recognizance, Murray, 11 L. T. 332 ; 13 W. E, (1.5. 

.sufficiently repre.sents the parties interested in it When the authoi-ity of a relator had been 
for all purposes, and it should l.)e reported an substantially given to" the filing of an informa- 
iucumhrance, though the condition be not tion in his ii.aine, but his absence abroad 
Iji'okeu. Belany v. Firuian, 12 Tr. Eq. R. 304. prevented the filing of his authority in strict 
hi suit^ biy equitable mortgagee to obtain compliance with the Chancery -Judicature Act : 
beuefit of mortgage on lands of moidgagor — Held, th.at such information was properly 
(who w.os a simjile coutmet debtor of Crown), filed, and a motion to take off the file wa.s 
which had been .seized by Crown anrl .sold, tJie refused with costs. Att.-Gen. v. W'dhhlre, 45 
■court orxlered the money due to the depositary L. ,T.. Ch. 53. 

to be paid out of the iirocceds of the sale Information at relation of lunatic not proper, 
lief ore the Crown should be satisfied ; the pur- he must be party. Att,-Gcn. v. 2'iler, .Dick, 
■x'haser tinder Crown-assignee of term therein, 37.S. 

the debbu- and the attorney -general were made In an information at the relation of a lunatic, 
liavties. Canherd v. Ward, (> Price, 411. a proper relator wtns directed to be appointed. 

To a bill by the assignee of a bankrupt who might be responsible for the costs of the 
against the representatives of a deceased as- suit; Att,-Geii. v. Tyler, 2 Eden, 23U. 
signee for an account of unclaimed dividends 

in their hands, neither the attorney-general nor Change of.] — ^Wheve relators refused to pro- 
the creditors to vvhom the dividends belonged, ceed further in an information, now relators 
are necessary jiarties. Green v. Weuton, 3 were substituted, who offered an indemnity for 
-Mont^ik Ayr. 414; 3 Myl. k C. 38,5; 7 L. J,, all past and future co.sts. Att.-Gen, v. Cashel 
Ch. 37 ; 1 Jur. 35.5, Corporation, 1 Sau. & Sc. 33.3. 

When parties claim under two different gmuts An application by a number of relators named 
from the Crown, each reserving a rent, but of in an information, to strike out the names of 
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severai of themselves, will not Lc graiitetl, even 
though the (lefentUmts will not he prejiuliceu, 
unless it inipears (iithcr that without the altera- 
tion justice will not be done, or that the suit 
cannot be so conveniently iirosecuteil^ if the 
alteration be not made. Atf.'Orii. v. 

Myl. & 0. 2o8 ; 1 Jur. 7iK). 

On death of relator new one named. Ait.- 
\\ JP(m(‘U, l)\dk. A;w. 

Where sole relator dies, application for new 
relator must be made by the att(micy-general, 

A-frV/n V. o Madd. -ir)2. 

Whore the oi'iginal relntor.s liad after decree 
died, the court helfl that the applie.alion for the 
ajtpointinent of a new relator could not be inailo 
bv tlie attorney-general, bu(; that it must bo 
made by the new relator with the consent of the 
atfoniey-general. Att.-(rii)i, v. .Harceij, 1 Jur. 
(N.s.) ]0(i2 ; K(i. Ilei>. 902 ; S W. 11 

A relator and plaintilE eaainot be heard in 
pei'son. Aft.-(ren. v. liurJier, -1 Myl. 0. 2(52. 

Where, in an information and Vjill, the same 
individual who is named as the relator is also 
the iilaintiff suing in his own right, the court 
will Tiot dismiss the information and bill upon 
the gi'ound that the relator liaviiig been required 
by the attorney-geueral to give security for 
costs, has failed to do so. Alt.-Hru. v. kii'xjhi, il 
Myl. & C. 154. 

Form of decree in an infoi'ination without a 
relator where a defemlant is liable to pay the 
costs of a co-defendant. Att.-h'ru. v. ('hvdrr 
Cbrjwratioii, 14 Beav. H38. 

The attorney-general and i-elator eaimot be 
allowed to take opposite victvs on an infm-ma- 
tion. Aff.-(rPn. v. Slirrhonie fJriimm/tr ticliool 
fkn-firjiorx, 18 Beav. 2r>(i ; 24 L. J., Oh. 74 ; IS 
Jur. fiSfi, 

The attorney-general may a])peai' as counsel 
for defendants, to an information iilctl by rehiloi's 
in his name. S/inrp v. llV/.s‘()//, D Cl. & F. Sil-o. 

A suit instituted for ihe purpose of regulating 
and apportioning a rate levied on the inhabi- 
tants of a parish, under an ac.t of i)arliameut, 
ought to be by information and bill, and not by 
bill only : therefore, a person who had filed a 
bill for this purpose, on behalf of himself and 
all other the rated inhaintants of the parish, 
upon affidavits being ma<le of his insolvency, 
was ordered to give scciuity for costs. Tinlurll 
V, Jhjrrlt, 1 Y. & Coll. 47(i. 


4. PROCBDtIUE ritACTlCE AND PLE.\D1NG. 

Service of Process.] — Petition in the matter 
of a person found an Idiot, must be served on 
the attorney-general. Waii^on, Rv m/ic, Jac. 
161, 

Service of jietition by bankrupt who had 
absconded, on the attoimY'goneral at his house, 
irregular; the i)roper service on the attorney- 
general is through the Crown solicitor, Mnlla-ii, 
JSxparUAA'M.oW.ll. 

Service upon the attorney-general (who has 
not been made a party to the suit) of a decree 
directing inquiries, _ dues not under 15 & 115 Viet, 
c. 86, s. 42, so far bind the Orow’ii as to pi'cclude 
the institution, im behalf of the Cj-own, of 
fimher inquiries ; and it is not the practice that 
the Crown shoulcl be restricted under such cir- 
cumstances cither to apply for a re-hearing, or 
to proceed by summons at chambers to add to 
the decree. Johmton v. Hamlltoti, 12 L, T. 
S22.' 


Suing Jointly, or Jointly and Severally.] — 

By the practice of the Court of Exchdiuer, tin* 
attorney-genera] had not tli(} ])rivilege of suiiu; 
any OIK! or more jiersons, jointJy, or jointly and 
se^'eralIv. indelited to the (‘rowii, at his dis- 
cretion.' Atf.-n,'„.\. lluiihrx. II b. .1,, Cb. ;52ii. 

The same rule as to parties must lie applied in 
a creditors’ suit, between tlie Crown anil persons 
jointly, and jointly and severally, iiulelitud tO' 
'the Crown, as l)etween sulijei't and snlijent. Jh, 

Changing Venue,] — In an information by the 
attorni'y -general of the. I’rinee of Wales to re- 
cover dues alleged to be payable to him in right 
of his duchy of OornwnJI, the court refused to- 
change the venue from Middlese.v to Itevonsliire, 
on the ground of iueonvcnieuce and expense in 
bringing the defendant’s witnesses from 'I'orqnay 
to London, it hpjiearing that it would be more 
convenient for the attornev-ueneval to try in 
Middlo.sex. Ait.-(k'n. iPi-iiicr of IFudw) v. 
Cnmotun, I- H'. <S: C. 5(18 ; lb”) Jj. ,1.. Kx. 21.5; 
L. 11. 1 Ex. :i81 ; 12 Jur. (N.s.) 712; 14 b. T. 
8,5(1 ; M W. 11. hUfl, 

It is iiicumlient on lhe ofiicurs of the Crown to 
uiidvo out eh'arly the prerogative in any case 
where they claim to be on a different fooling 
from the snhjeiit, us regards proeedure in any 
litigation, lb. 

Effect of Statute of Limitations.] — A vector 
and overseers of a iiarish conveyed to piu'eUasers 
for value (subject to a perpetual ivnt-charge) 
land belonging to the pa.rish, and tlie iueomc 
from whieh was a])plied to the relief of the jionr. 
Above sixty years elapsctl, and tlujii tlu; attorney- 
general filed an information to have the deed of 
commyance caiieelled : — Held, that theattorncy- 
general in such a suit, was merely acting for the 
interests of rhe parishioners ; that they would 
under the Tiimitation Act, 18.H;}, ij i; 4 Will, 4, 
c. 27, have been barred as against a purehase for 
value : and that he, suing in their interest as 
I against such a purehaser. was likc.'wise barred. 

\ ihiilduh'ii ('olh'iie, Oofortlv. Aff.-k'r/t.. it H. Ji. 

' Cas. ]8!) ; 2(1 L.’ J., Gli. <120 ; 5 ,Jui-. (N.S.) (175 ; 5. 
IW. 11.710. 

Appearance of Attorney-General for Defen- 
dant.] — The attorney-general may aiqicar, ns 
counsel for defendants, to an information filed 
by relators in his iiame. HJiotr v. Wihv/i. 9- 
Cl. k F. :35r., 

Pleading.] — Where a f;uestion of great iHfii- 
eulty ami delicacy arises between a subject 
plaiutitf ami the Grown defendant, the court will 
not allow it to be decided upon demurrer, but aii 
answer niu.st be filed, and the benefit of the 
demurrer will be reserved to the tlefendanl. 
Lantour Att.-(ren.. 11 J nr. (N.,s.) 7 ; 11 L. T.. 
(513 ; 13 W. 11. 305. ' 

Where, upon such an order, no costs are given, 
the order itself ought expressly to state that 
fact. Ih. 

The repealed 4 & 5 Anno. c. 1(1, s. 4, did not 
extend to the case of the (Jrown, and therefore 
the court has no authority to give a dei'eudaut 
leave to jilead .several mintern in an infortnation 
of intrusion filed by the attonicy-goiicral. A/t.- 
Geu; V, Ro/oldso/K 7 M. i!c W. 422 ; i) D. 1*. C., 
311) ; 5 Jur, 56. 

Isor to actions at the suit of the kitig. Hot v. 
Caldtcell, Forrest, 57. 

At common law the Crown is not precluded 
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claimeil, with nu arrangeuiciil that execution 
should issue against each for a portion only, the 
remenibranccr, on taxing costs agfiiiist. one, under 
s, 2(i3, having allowed the Crown costs on the 
whole rceord, the court ref insed to review the 
taxation. Atf.-Geii. v. liohcrtts, 1 Jur. (N.s.) 
1024 ; 4 W. H. 7, 

I Excise.]— In an excise infoTOiation, where the 
rCrown, if successful, i.s eutitlcsl to full c’osts of 
I suit, the Grown is entitled to full costs as in an 
onlinayy suit between subject and subjeot, not- 
withstanding that the Crown soliciior condneting 
the information is employed by the Crown ar an 
annual salary. v. 6 D, & L. 

i 236 ; 10 L. j., Ex. 115 ; 4 Ex. 606. 

1 Several Penalties.] — ^Where one count of aii 
: i7)fonnation charges .scveinl penalties, the CrO'Wji, 
having established a right to one penalty alone, 
is entitled to the costs of proving that penalty 
only. IJ). 

Costs of Witnesses.] — Tn another count the 
defendant was charged with the wilful oniissioh 
of an entry and tlie Crown had a verdict :-— 
fleltl, that the Crown was entitled to the costs 
of all such witiiessesaswercroasonably necessary 
to prove that the omis,sion was wilful." Ih. 

Proceedings before Attorney-General.]— The 
court has no authoi-ity to make an order ad- 
versely with regard to the eost.s of proceedings 
Ijefore the attoniey-gcneral, not under its dirae- 
tion or sanction. Att.-Gtin. v. Harper, 8 L. J,, 
Oh. 12. 

Appeal by Crown. ]-^Again6t any judgment 
awarding costs against an otlicer of"the Crown, 
suing on behalf of the Crown, an appeal may be 
brought, notwithstanding the general rule that 
no apjjeal lies for coHt.s. 

Action against Attorney-General— Eight to 
Costs.]— Ill an action against the attorney -general 
and other defendaiit.s, to e.stabli.sh the plaintiff’s 
light, to the .sca-shoro, the attoniey-geueral did 
not actively contest the jilaiutili’s elahn. but did 
not admit the same until their right bad been 
e.stablishod by evidence at the trial : — Held, 
tliat the attorney -general was not entitled to be 
paid his costs of the action by the succes,sful 
plain tiffis. KUmorey (Jitarl) v. Att.Hen., 29 
L. R., Ir. 320. And .sec Mahi v. Att,~Ge».,J}l 
L. J., P. 135— C. A, 

Information — Discontinuance by Crown-— 
Costs of Defendant.]— An English information , 
was filed in the name of the attorney-general on . 

defendant in . 


Reply.] — Right, of Crown to general reidy in 
all cases ill the Coiirr of Exclicijuer, Tiuckiiiy- 
ham (7b/Z’c) v. hi/and Ilcreimv (JommiAsumerit, 
2 L. M. fc lb 311. 

Where the Cviwnis defendant in error, it is 
not incidental to the ofiiee of attoriiey-geiieral 
tliat In; should liave the right to the last reply ; 
but the court, in the e.\'erci,se of its di.screlion, 
allowed it in an ajipeal from the revenue side of 
tiie Exeiieipier. Ait.-Ger. v. Gilleau 33 L. J., 
Ex. 206 ; lU .Jur. (N.s.) 363 ; 10 L. T.'83r). 


before the Crown Suits Act, 1855. 18 & 16 
Viet. c. 60, the House of Lords refused to award 
cost,s against the Crown, on the ground of the 
indexible rule which exist etl to that effect. Lord 
AdroGiitfi\. Ilam'dton, 1 Macq. H. L. 46. 

The Cromi Suits Act, 18,55, 18 16 Viet. c. 60, 

s. 2, which gives costs against the Crown, is con- 
fined to such informations as are mentioned 
in the 1st .section, and to which the attorney- 
general must lie a party. li.ey, v. Jieadle, infra. 

The Exchequer Court (Scotland) Act, 1,S56, 
16 k, 20 Viet, e. 56. .s. 24, allows co,sts to be 
given for or against the Grown, anti applies as 
well to all causes presently depending as to 
those which shall come to depend. Alexaiulcr v. 
Officers of State for Scotland, L. R. 3 H. L. 


behalf of her majesty against the ... 

ros})ee,t of certain foi'eshorc rights, and after the 
proceedings had been continued fnr some time, 
and ooiasitlerable expcn.se incurred by the defen- 
dant, the solicitor acting on behalf of the 
iittoniey-geucral informed the tiefendant’s solici- 
tor that the attorney-general did not propose to 
]>rocee<l further with the information. The 
defendant applied to the court for an order 
directing that the information .should be di.s- 
niis.scd, or judgment entered for the defendant, 
anrl that, the Crown should pay to the defendant 
his costs of and incidental to the information 
and suit ; — Held, that the court had no power to 
tlismiss the information for want of prosecution, 
as by Ord. LXVIIL r. 2, the rules firoviding for 
the dismissal of .an action for want of prosoou- 
tion W'ere not applied to proceedings on the 


Customs.] — An information against two for | 
smuggling, under the Customs Consolidation Act, | 
1853, 1 6 &: 1 7 Viet. c. 107, contained several counts, ' 
in each of which they were charged severally. A ' 
verdict having by consent been taken agiiinsl 
both on all the counts for the full penalties 
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revenue side. Held further, that, as the suit oii the assumption (hat he had <lied without 
had not been, determined, the Crown could not next of kin : — Held, not culil lud to tlui costs o.l. a 
iic ordered to pay the <kfomIant’H msts. Aft.- suit histilntcd hy a jHTson ri'diiCidly eliumiii,a- as 
O'en. V. WiUhmmi, (50 L. T. 930. next of kin, h'mtr v. -I Do C. Al. .k (h 

r)(;rj; L, J., cii. 321 ; 1 ,!ur. (.N.S.) 118; 3 

Costs of Counsel.]— Liberty given to exce])t to W. 11. 85— L,.IJ. 
the Master’s report of taxation heiiig I for, The iioiuinee of the Crown laid snceossfully 

on tlie ground of his disallowance of a brief to j-esistod, in a iircvions sail, an nnfonnded claim 
the attorney-general, besides two other connscl by a person wrongfully asserting a. til le as iicxti 
in a clumty iiifonnation, the report was r(?ferred of kin, and in Ihe suit of the rightful eluimaid. 
hack to tiie Master for review. v. there had been the usual (lecree for an ae.eount, 

jDmpm-’ ("k, + Beav. 3U5. with all just allowances Held, wilhoul, <le- 

Upon the taxation of costs as between ])arty eiding that the costs of the previous sidl might 
and party, where the attorncy-goneral is made a have been, included under just allowances, that 
])art.y to protect the interests of the Crown, the inasmuch as no objections ha<l la-en taken to the 
rule "is, to allow two counsel in addition to the cliief clerk’s certilicatc by tlie uoininoe of the. 
attoriiey-gCTieral, in every ease in w-hich, if it Crown, lie was ])rc;cluded from raising tlie tpies- 
werc tliat'of a private individual, that number of tion as to his right to the eo.sts of defending the 
counsel would he allowed. Covkfiwnv. Jlajjknd., previous suit, when the cause came, on before the 
12 L, J., Oh. 2(-)3 ; 7 Jur. 24(1. court for further consideration. 7/e 

' . Where the Crown and an alien weixj adverse 

Other Points.] — The attorue3'--genei‘al, made a and unsuccessful claimants to estates, tliey were 
party to a cause tis reprosenring a charge ordered to pay tlieir own costs. Itithnn v. 
belongitig to a deceased bastard, is not eiditled Sford//, 3 Sm. k (J. 230 ; 3 Mq. Kep. ll)39 : 1 Jur. 
to costs if notliing is rejiorted to be, due on the (^N.s.) 771 ; 2 Jur. (N-H.! 110 ; 3 W. ,R. ti27. 
charge. Mirrphtj v. Oukir/w, 9 Ir. Eep ll. 2r>l. The attorney-general ])ri'ssijig the claim of the 
In a suit to have the rights of the })artiesio Crown, ami failing, not cnliHcd to liis (‘osts !)f 
the jjroperty in cpicstioii declared, to whicli tlie appearance. Gnunh v. .Zlc/r/iw, 25 L. J., Ch. (177 ; 
attorney-general was a defendant, as represent- 4 W. 11. 757. 

ing the tlrowii, the court refused to give the IVTioro a idaintiif succeoils in establishing his 
attoruey-gcuei-al his costs, though it gave all 1 he title as ne.xt of kin to an intestate against the 
other parties their costs as between solicitor and Crown as administrator, (he costs of the suit 
Ghent, liurnttij v. Jlucdonald, 15 Sim. (5 ; 9 Jur, must come out of the estate, the Crown, as in the 
588. ' case of an orflinary administrator, not paying 

Where the inf crests in respect of which the any costs. Parfi/iufiiiiv. Ji,rtjnold.s‘, O'W, 'll. MT). 
attorney-general is made a jiarty lo a suit arc of Where in a suit against the Crown the plaratilf 


Where the interests in respect of which the 
attorney-general is made a jiarty lo a suit arc of 


description that the court would, in the succeeds, and the Crown ajipoals and fails, it cun 


case of a private individual, allow fees to three 
counsel upon the taxation of cost, tlie court will, 


have no costs of such ap]ieaL 1 h, 

A decree in a suit, and informallon directed 



in such cases, allow fees to two counsel besides ihe pluiulitfs costs to he iiaidhy thedri'endants : 
the attorney-general. Chrlthtni \. llaphurl, 12 — Held, that the costs of obtaining theattoi'iiey- 
L. J., Ch. 2(53. goneral's iiat before tiling the information, and 

The attornej>--genoral, appearing in support of in respect of proceedings entitled in Hie. suit, 
a bill for a legacy, the bill being dismissed : — which liad been taken before the attnrney- 
Held, not entitled to costs. Olouoenter Coiyom- general, with reference to the withdrawal of his 
tionv. IFowZ, 3 Hare, 149. iiat ] lending an a])[ical, were costs in Hu; cause, 

A fund was settled on A. for life, with re- jiayable by the defendants. Att.-Gt‘)i.x. 
nminder to B. and others. B. mortgaged his ^k'pacc/.fv/w, 41 .L. J., Ch. IdO : L. 11. 12 E(p 2(52 ; 
reversionary share to C., aiul was afterwards 24 L. T. 1)55. 

convicted of felony. A suit was instituted for Where a charity inl'ormatiun was filed without, 
the administration of the fund, lo which C. and relator under the repealed 59 Ueo. 3, {;. 91, the 
the attorney-general were made defendants : — court had jui'i.sdiction to order defendant to ]iay 
Held, that the attorney-general was not cut itled costs to attornoy-general. Atf.-Gen. v. M.s7- 
to his costs out of the general fund. KiMient')- hvnihmn., 1 Sim. & S. 394. 

V. Jiitchc.ner. 18 L. J., Ch. 152 ; 13 .fur, 761. In a ehaiity information tiled without fi relator. 

Where the Crowm sties without the interven- the attorney-general did not personally appear at 
tion uf a relator, the rule is, that costs can the hearing. Init two other counsel ajipeared in 
neither bo given to nor against the Crown, suiiport of the information : — .Held, that the costs 
Smith V, Staif {Bari), 2 H. L. Cas. 807 ; 13 Jur. of a brief to the attorney-general ought to he 
713. allowed in addition to those of the two counsel. 

Costs cannot he given against the Crown in the taxation of costs as het\i'een ])arty and 
where the attorney-general is not a party eo party. Att.-Gcn.x. Draprim' Zh., 4 Beav. 305. 
nomine. Ilpg . y. Jhadle (26 L. J., M. C. Ill : 

7 El. & Bl. 492) followed, in preference to 2. Of or Aoainst Rislatous. 

Jordan., ZiV (31 L. B., Ir. .1). Galvin., In 

rp, [1897] 1 Ir, E. .520. The relalor, by the information, insisted on a 

The attorney-general attended in a cause to claim, which svas afterwarrls ahandonetl, liaviiig, 
which he was iiot a party, to support a claim for as was .alleged, shaped the whole informal ion M'ifli 
legiicy duty upon a fund in court. The claim a view' to his own demand. As, however, dircc- 
failcd; — ^Held, that the Crown was not entitled tions were to he given, so tluit the information 
to costs. Holmn V. Neale, 17 Beav. 178 ; 1 Eq. had a foundation, the relator was not made to jiay 
Eep. IGo. costs. V. 3 Atk. 321 ; 3 Anstr. 

The solicitor for the affairs of the treasury as 820 : 4 II. E. 869. 
nominee, of the Orow'n, having taken out letters Where the information was (piite causeless and 
of administration to the goods of an intestate, contrary to the right, the relators were ordered to 
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])ay the costs. Atf.~frvn.\. Pai-lirv, 1 Ves, 43; 
3 Atk. .578. Atf;-(rrii. v. Smarts 1 Ves. 72. 

An iiii'unnatioii wos dismissed, with costs, 
■uLmiust the relator, because it appeared to pro- 
ceed from a jU'iTate, motive of revenge in him, 
and tliai from a very imyiroper cause. Att.-Geit. 
V. Middleton. 2 Ves.‘ 327. 

.If the solicitor gives a relator an indeimiity for 
costs or uses his name without authority (though 
afterwards assented to), the court will order the 
information to he taken off the file with theco.sts 
to he ])aid hy the relator and attorney. Aft.-Gon. 
V. Skiintf rA'llo., U. P. Coop. 7. 

Wliere relators refused to proceed further in an 
information, new relators who offered an iiidein- 
nity foi- all past and future (iosts wci'e suhstituted. 
Afk-Gcn. V. (laAud, Cor2)omtu>n, Awa, & Sc. 333. 

new information was filetl after a former, 
•and two vcnlicts, on full evideuee, in intrusion : 
— Oi'deind. that the attovney-geiierai name a 
relator, aiul he t(i show cause why In; shoulil not i 
he answerahle for costs. Att.-Gcn. v, FaoltoriMj, 
'2 Fowl. Rxeh. I’r, 313. 

Defendant re.'.trained from proceeding against 
relators for costs of an information dismissttd with 
co.st.s, upon affidavit of intention to appeal, but 
upon terms. Att.-Gon. v. JJuhUn Corjwration, 
2 JIoll. 35.). 

In an information against a corporation to 
restrain them from ap])lving certain funds in aid 
■of the borough fund, a decree was made by which 
the corporation was orcicred to pay to the relator 
the costs of the iitformation : — Held, that the 
relator was entitled to charge these costs upon a 
fund standing in trust for the corporation, and 
arising from the proceeds of the sale of property 
belonging to the corporation. Att.-Geu v. Thet- 
J'ord. CorjnD'dfloti, 8 W. R. 457. 

Relators have theij- enst.s, charges and o.xpense.s. 
Atf.~Go/i, v. Winr'Jirntrr Corjwmtion, C. P. Coop. 
.502. ■ 

J. M. L. 


2. Jlim Ohtmned,, 

a. Application, 108. 

J. Recognijsances, 108. 

r. Notice, 110, 

il. Linritation of Time, 1 13. 

A Affidavits, 114. 

/. Motion and Rule, 115. 

3. Jliinrn to, 117, 

4. Quatihmj Writ, 118. 

5. Procedando, 110, 

1. When it Lies, and When Not. 


CROWN OFFICE. 

[By J. M. LELY.] 
[CEOtVN Office Rules, ISSG.] 

A. Cebtiohaki. 

B. Ceihinal Infomiation, 121. 

C. PTabeas Corpus, 134. 

D. Mandamus, 1.51. 

E. Prohibition, 208, 

E. Quo Warranto, 219. 


A. CERTIORARI. 

[Crown Office Rules, 1880, 28 to 42.] 

1. IT7m« it Lien, and IT7/cr Kot. 
a. Generally, 82. 

1), County Court, 8.5. 

(\ Criminal Cases, 87. 
d.: Convictions and Acquittals, 94. 
p. To Remove Orders of Sessions, 97, 
J. Restraint by Statute, 100. 

//. In other Cases, 104. 


For Excess of Jurisdiction.] — Where a jury, 
summoned under the Lands Clauses Consolidation 
Act, 1 845, 8 & 9 Viet. c. 18, s. 08, has taken into coii- 
sideration, in awarding compensation, one claim 
among others as to which the jury had no juris- 
diction, a certiorari lies, although sucli e.xcess of 
jurisdiction does not a[)pcai' upon the face of the 
])roceedings ; and such excess of jurisdiction 
may he shewn by’' affidavit. Penny v. S. E. liif., 
7 El. & P.l. 060 ; 20 L. J., Q. B, 225 ; 3 Jnr, 
(N.S.) 957 ; 5 W. R. 012. 

The 2 'ule of the court is that the writ should 
only go when the act sought to be reviewed or 
quashed was in excess of jurisdiction, and not on 
any mere point of form. Jiey. v. JChn/, 14 Cox, 
0. C. 434. 

To Inferior Courts only.] — A certiorari was 
issued to the judge of an inferior jurisdiction to 
return and certify the ))r.actico of his emn’t. 
WiUiaiutt V. Bayot (Lord'), 4 D. & R. 315 ; 3 
B. &C. 772; 27 R. R. 482. 

A certiorari lies only to inferior courts of 
record. Edwards v. Boicen. 7 D. A R. 709 ; 
5 B. A C. 206 ; 2 Russ. 153 ; 2 Sim, A S. 514. 

Record itself must be Removed,] — Whci’c the 
tenor of a record instead of the record itself is 
removed by' certiorari out of an inferior court, it 
is erroneous, as no ])]'ocecdings can be had upon 
it. Woodontft ov iroodroj/l'e \\ Junastan, 2 Atk. 
317 ; 9 Mod. ‘305 ; Dick. 233. 

To mitigate Fine,] — The court will not mitigate, 
a fine imposed by an iaferau' court, the record 
whereof is removed there by certiorari. In this 
case, however, they recommended an application 
to the Exchequer. llox\. Loceden, 8 Term Rep. 
615. 

For Judicial Acts only.] — No certiorari for 
other than judicial acts. Ilex v. Lloyd. Cald. 
309. 

When it Issues as of Right,] — At cnnnnou 
law, ■where a person comes forward to redress an 
individual grievance the writ of corliomri issues 
as of right ; w'hero a jier,son comes foiavai'd to 
assert a right in which a more. <ir le.ss uunierrms 
cla.s.s of the i)nblic; are intere.sted, the i.ssue of the 
vrrit is within the discretion of the court, lley, 
V. Eriiry, [1894] 2 Ir. R. 489. 

On Application of the Crown.] — A cer- 
tiorari is always granted, of course, upo]i, the 
application of the Crown. Rex v. Eaton, 2 
Term Rep. 89 ; 1 R. B. 430. 

But not so when a defendant applie,s ; he must 
lay some ground for it before the court, supported 
by affidavit. If/. 
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The writ of certiorari iloes not. g<i as of rig’ht 
save on the applicEitiou of the !ittoriie.y -general 
in his ofiioiiil capacity, hut if a pcj'sen ({iretstly 
aggrieved by the order of an inferior tribunal 
can shew that it had no jurisdiction or Inul in 
substance exceeded its jurisdictimi, or was 
impropei-ly const it, uted, the .general course is to 
award the writ as of coinnioii rigid, unless the 
apitlieaut has, by his conduct, foii'eited that 
1 ‘ight. or rendered it inexpedient that the court 
should in terfere. LMoweVs (^Lin’d) Jfixfuiry, In \ 
rr., Ir. li. ‘J C. L. 4t5. 

Administrative Act, Ifot Granted to Eemove — 
lighterman's Iiioence,]. — ^'I’he inalciug of an 
order for tlie issue of a licence oi- certificate by the 
Comt of the Coin])anyof Watermen and Lighter - 1 
men of tiie lUvei- Thames authorising a person who 
has actually served for two ycav,s under it contract 
Avith a lighterman qualified to take apprentices, 
to act i\s a lighterman, is not a judieml, but an 
{idministrative act, ami consequently such an 
oi'der cannot be i'ean»ved into the Hi.gh Oourt: by 
certinrari. Jliu/. v. Lumni, Ooxlinij^ Mr. parti\ (Jfi 
L. J., Q. n. im'i [1S<.)7] i Q. T). (i.5b ; (U , 1 . P. SSS. 

After Judgment.] — It is a general rule, that a 
certiorari docs not lie to remove a cause from an 
inferior court after judgment sigiieil there ; 
especially Avhere tlie defendant has sn+Iorc<l 
ju(l,gnient by dei'anlt. ]]'<il/a'r v. Mt/t/i, 7 D. -.k It, 
7(}'J, P,, Mrmi) v. JSnlnr. 1 D. & L. 8S5 ; 18 

L. ,1, Q. 11.14!) ; 8 ,luv. <519. 

Where a judgtiicnl has l)een removed from the 
inferior jurisdiction pursuant to the Judgments 
Act, 18BS, 1 <5c 2 Viet. o. 110, s. 22, the court will 
not inc|uire into the regularity of tiie proceedings 
of the court below previously to judgment. 

V. Up Wiatx (^(’ou)it'), 8 1). P. (.). (i4() ; 4 J'ur. US!). 

A local act, establishing a court for the re- 
covery of deigs not exceediii.g 157,. contained 
a proviso that ‘mk> )Jaint entered in the court, 
nor any order, judgment, or proceeding therein, 
filmnld be removed into any superior court by 
any writ or process whatsoe ver, except, bj'' leave 
of one of the, judges of the superior courts at 
Westminster” t and then concluded with a pro- 
viso timt all the lu’ovisioiis contained in 1 &; 2 
Yiet. c. lit), s. 22, for the removal of jud.gmeuts 
of inferior courts into the courts at Westminster, 
for the purpose of having exccutinii issued on 
them, should be applicable to the newly-created 
court : — Hehl, that aftej- judgment had once 
been obtained in the inferior court, the proccetl- 
ings could only be removed for the pui-pose of 
issuing execution on them. Foir v. I'w/e, 8 ' 

M. ic W. 12(5 ; 9 D. P, C. 798 ; 10 L. J., Ex. 273 ; I 

0 Juv. 345. ' . ' ! 

Does not lie after Conviction and Judgment.] i 
— An ap[)lication for a certiorari to the Queen’s I 
JSerich Uivision does not lie after conviction jukI 
judgment. Poole x Cnxe (L. II. 14, 1, 14) ex-' 
jdained. Av/ZL/ v. llnj., 1(5 L, 11. Ir. I ; ID Cox, 1 
C. 0. 638, ' I 

"Who may Apply.] — Somble, a rival publican ' 
has no locus standi to ajqjly for a certiorari to 
quash a ])ublican’s licence granted to iinother 
person. Ileg. Surrey JJ., 52 J. P. 423. 

Conduct of Applicant.] — On application for 
certiorari, the court will take into consideration 
the conduct of the party applying. Jtcy. v. 
Sonfk Jlollnnd Uraimqe Vommiffeo. 8 A. & E. 
429 ; 1 P. & D. 79 ; 1 W. W. & H. 647 ; 8 L. J., 
Q. B, <54. 


Position of Applicant,] — A certiorari is nut a 
writ of coui'se. yet where an. applicant, in the 
case of illegally htoppiii.g up a hi.ghway, has, hy 
reason of lus local situnfiou. a jiceiiliar grieviiuc.c 
of his own, aiul is not merely appl.viug ms one of 
the imblic. he is entitled to ilic writ e,x debiio 
jiistitim. Pry. V. Siirrp}/ •/</., 55!) L. J., SI. I ID ; 

L. 11. D Q. 15.' 4(5(5. 

When Judges are interested Parties.] —Where 
[a sheriff, by whom a jury had been sunnnoned 
I muler the Lauds (.Tauses C(,minolid;i.t ioj\ Act, 184.", 

8 & 9 Viet. c. 18. ss. 3!) to I ID, for awarding 
I compensation for laiids taken by a railway eoiu- 
ptiiiy, was a shari ‘holder in the company, a 
i certiorari Avas granted to bring iq) tlie inqiiisi- 
,tion. Pry. v. L. )’• A". 11'. Py., 9 L. '!'. 423; 
J2W. II. 20,S. 

, If an appeal i.s determined at quarter sessions- . 
by magistrates, some of Avhom are interested in 
the matter, the [)rococdiiig is null, and the proper- 
conr.se is to quash it on certiorari. JIopMnXy 
In re. El., P.l. k Kl. 1(K) ; 4 Jur. (N.8.) .529. 

Action “ fit to he tried ” in Superior Court.] — 

A piirty to an action in the Mayor's Oourt is not 
eiitillwl as of rigid to remove the action by writ 
of eertiorail into the High (JJourl, but can only 
do so liy leave of a jmlge of the High Oourt in a 
case whore it shall appear to him that the. action 
is one Avhieh is fit to be tried there. SymowU- 
V. Dlnmhde (2 Ex. 533) explained. Cherry v. 
Ended n, D5 L. J., (}. 13. 292: 54 L. T. 7(53; 
34 W. 11. 458. 

Rule 12 of the Borough and Local Courts of 
Record Act, 1872, Avhieh is applicable to the 
Mayor’s Cf)urt, provitlos that “ no action entered 
in the court shall, ))Gfore judgment, bo remoA'cd 
or removable from the court into any .suiicrior- 
court hy any Avrit or process, e.xcept hy leave of 
a judge of one of the superutr courts, in cases 
AA’hich shall ap])ear to such judge fit to be tried 
in one of the su])erior courts,” k,c,. The plaintiff 
brought an action in tlie Mayor’s (kiurt against 
the (Icfondant, a stockbroker, for alleged miscon- 
duct in conneotidn with the purcliaso of certain 
shares, and dainicfl 1107. as damages: — Held, 
that, the action Avas one aa'IiIcIi was “fit to be- 
tried” in the superior courts, and that the 
defendant Avas accoi'dingly entitled to a Avrit of 
certiorari. Shn/mn v. Slunv, 5(5 L. J., Q. B, 92 ,a 
56 L. T. 24. 

Obstructing Eight of Way.]— An action 

fov obstructing a right of way is not an action 
cniiccrning the freehold, or inheritauco. or title' 
of land, and. therefore, is prevented being re- 
moA’ed out of an inferior court bv 21 Jac. ],. 
G. 23. 2<'rankx v. Qidnxee, 2 W. W. & H. 58. 

Ejectment.] — A judgment in ejectment,. 

in an infevio]' jurisdiction, is not witiiin ih Heo. 3. 
c. 70, s. 4 ; and, therefore, if the defendaiit 
leavcs the jurisdiction, the judgment cannot be 
removed into a superior court. IJoe d. Stnnxjiell 
T, Sh}])ley, 2 L. P. C. 408. 

Costs — Certiorari to quash Orders of ToAvn. 
Council— Liability of Individual Members.] — A 
rule having been made absolute for a certiorari 
against a municijiul coi’iioration to bring up nml 
quash certain orders made by the ioAAm council 
for illegal payments out of the boj-nugh fund : — - 
Held, that _ mernbei's of the town council AA'-ho- 
had joined in making such oixlors Avcrc liable 
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In bo OTikii’cil. <ni a ‘^oparatc application agahwi 
them, tf! par the enstsA of the certiorari. lieg. t, 
Vail,‘ nr iVhUrlni. L. J.. M. 0. Ifi-l : 23 
Q. Ih D. 4S3 : G1 L. T. l>.j3 ; 51 J. L’, 13-t~D. 


b. County Cotirt. 

rOounty Courts Act, 188S. 51 & 62 Viet. c. 43, 
s. 12(i.] 

In what Cases.] — The power to rcnime a cause 
by eertini-ari given Iw !) 10 .\'‘ict. c. 9.5, s. 90, 

\\a^ not taken away by 13 A 14 Viet. c. 01, s. lO. 
Purher v. lirixfol a ml Exeter .7///., (i Ex. 184 ; 20 
L. 4.. Ex. 112. vS. Y’.,Mi(niirini v. ]Ykcrttlni^ (> 
Ex. .88; 20 L. ,1.. Ex. 108. ' E rook man v. Woi- ■ 
ham, 2 L. M. & V. 2.33 ; 20 L. .1., Q. 15. 278. 

'When a judge has deelinod to gmut a cer- 
tiorari, the court will not do so merely' because 
it appears that jaissibly a .serioas ({uestion of law 
may ail.-'C (as that may bo reserved lo”- a si)ecial 
case), nor mo'ely because the decision on the 
particular case, tlnmgh involving directly oTily 
a small sum, may be of great importance to the 
apijlicant, as likely to affect other cases of a 
similar nature. Etaglex v. Aeridcntal Beath 
Imturanee- f'o., 10 W. 11. 69. 

Devise by a testator to his son of freehold and 
leasehold estates and chattels as follows On 
condition of ray son paying the following suni.s, 
viK., I will, order and direct him to pay unto his 
mother 4,'i-. a week. weekl,y and every week during 
her natural life ” ; — Held, that this was not a claim 
of a legacy within 9 &: 10 Viet. c. 95, s. (>5, but of 
a debt ; and an action having been brought in a 
county court, the court granted a certiorari. 
lam/haftoiib v. BiDighottom-, 8 Ex. 2(J3 : 22 L. J., 
Ex.'74. , 

A justice of the [icacc sued in a county court 
for an act done in the exeention of his office, 
having given notice under the .Jmstices Pro- 
tection Act, 1848, 11 & 12 A^ict. c. 44, .s. 10, that 
he objects to being .sued in the county court, 
cannot after such notice remove the ])laint into 
a superini- court by certiorari. lTV.vfu//. v- Smu/il, 

I H. & N. 703; 26 L. J.. Ex. 161 ; 6 W. 'll. 

■ 317. . 

li) Geo. 3, c. 70, s. 1, and 1 & 2 Viet. c. 110. 
s, 22, by which judgments of inferior courts of 
recoi'tl arc removable into the superior courts, 
have no application to the judgments of the 
coiuitv courts e.stablishe( I under 9 k 10 Viet, 
c. 9.5. ^ J/oratoii v. lEiJt. l(> Ex. 707 : 24 L. J., E.x. 
1(59 ; 1 ,]ur. (NS.) 215 ; 3 C. L. 11. 34S ; 3 AV. E. 


Employers’ Liability Act — Action in 

County Court and in High Court.] — The plaintiif, 
a lab<jurer in the seiwice of the defendants, 
c;laimed c:om])eusa.ti()n for injury caused by the 
negligence of the defendants in having defective 
machinery, and brought his Jiction in the county 
ermrt mnler the Employers’ Inability Act, 1880, 
43 & 44 Viet. c. 42. but in which he had given a 
defective notice under that act. Ho also brought 
his action in the High Gourt to try the cpiestiou 
of the defendanis’ common Jaw liability ; in thi.s 
action lie claimed over 507, The plaintiff sought 
to remove the action in the county court into 
■ the High Coin-t fc»r the pttrposc of consol ulatioii. 
Oil the gi'ound that the (pie.stlonsof the character 
of the negligence, the applic.ibility of the act, 
the sufficiency of the notice, and the other 
tjuestions on which the liability of the ilefcndants 


depended were of eonsiderable complexity and 
legal difficulty,; — Held, that it was clearly the 
olVject of the legislature, in providing less costly 
and more speedy remedies as between masters 
and servants, that tlicse actions should primarily 
be brought in the county court ; and that thei’e 
Wits uotiiizig in the circumstances of the present 
case to wnirrant the removal of the action in the 
inferior coart into the High Goiirt. Mnralay 

Thames Inmimrlts and EhqjlnrUMnj/ Co., o2 
L. J., Q. 13. 119 ; 10 Q. 15. D. 59 ; 17 L. T. 
351. 

Action for Less than £20.] — A certiorari 

to a county court was refused, the plaint being 
for a sum under 207., although it was .sworn thsit 
various nice questions of lawandfiict, imjiortant 
to the applicant, would probalily arise. Eolumon, 
V. L. C. A 1>. Ihj., 10 AV. Tl. 59. 

AVhere it appears, by the declaration in a 
ca,iise instituted in an infei-ior jurisdiction, tliat 
the sum claimed by the. plaintiff is exactly 207,, 
it is not jieccssavy to enter into the recognixance 
required by 19 Geo. 3, c. 70, a. 6, and 7 & 8 Geo. 4, 
c. 71, ,s. 6, in order to remove it into a superior 
court. Itradg v. Trt'mv, 5 D. F. C. 415 ; 2 
H.& W. 320.' 

In Interpleader,] — A cei'tiorari does not 

lie to remove interpleader proceedings in a 
county court. Summers. Ex gfurte, 2 C. L. IL 
1284 :' 18 Jur. 522 ; 2 AV. E. 477, 

All Material Pacts must be brought before 
the Court on Application for,] — ^All the material 
facts relative to the state of the cause should 
be. brought before the judge, upon the applica- 
tion for the writ ; and, therefore, where a 
certiorari had been obtainetl without the judge 
having been informed tliat the cause had alreaily 
been lje.ard for several ilays in the county court, 
the writ was set aside as having been issued 
iniprovideutly, Parker v. Bristol arid Exeter 
It 11 ; 2 L. M.'k P. 137 ; 6 Ex. 184 ; 2U L. J., Ex, 
112; 15 Jur. 109. 

Practice.] — A rule for a certiorari to remove 
a cause from a county court is absolute in the 
first instance. Bowdxmj v. G. IF, J7?/., 3 Jinv 
(N.S.) 1130. 

And must be made in the first instance at 
chambers. Etajden v. Accidental Beath Lisur- 
a nee Co., 10 AV. E. 69. 

The writ must bo tested of a day in term. 
Siimonds v. Bimrdale, 6 D, & L. 17 ; 17 'L. J.,. 
E'x. 247 : 12 Jur. 486. 

Costs on Eemoval.] — ^AVhei'e a , defeiidaut ha.s. 
removed from a county court by certiorari under 
1'.) k. 20 Viet. c. 108, s. 38, a plaint for a sum not 
exceeding 57., the plaintiff is not hound to follow 
out his "miit, and if he declines tlie defendant 
cannot, after .serving notice to declare, sign 
judgment for want of deolaratiou (»■ recover 
from the iilaiutiff his costs of removal. Gartaii 
V. G. 11'. Ihj., 1 El. & El. 258 ; 28 L. J., Q. 13- 
103 ; 5 Jur. (K.S.) 595 ; 7 AV. E. 53. 

On an application for a certiorari to remove 
from a cozinty court a cause in which the demand 
is over 207.*, the court does not make it a 
condition that the defendant, if succc.ssful, shall 
have no more costs than would have been allowed 
in the county court. G. IF. Ihj.. Ex parte, 2 
H. As N. 557 ; 3 Jur. (N.S.) 1130. 8. P., Bowdimj 
V. G. IT*. Ity., supra. 
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c. In Cjdminal Cases. 

For Eemoval of Indictment.] — ^An indictment 
preferred at the assizes by direction of justices at 
s])ecial sessions, in pursuance of the Highways 
Act, 188.5, .'> & 6 Will. I, c. 50, s. !)5, may be 
removed by certiorari, .such indictment being a 
eomrnondaw proceeding and therefore not within 
s. 107, which takes .away the certiorari. Btm. v. 
Mmdun, 3 El. iSc Bl. 547; 2 C. L. E. IdOO’; 23 

L. .1., M. C. 120 ; IS ,Tur. 401 ; 2 W. E. 374. I 

IJptm an iiidietmcnt against a parish for not 

repairing a highwa 3 ^, the right to repair may 
come in question, so as to entitle the parish to 
remove it by certiorari, though the parish pleads 
not guilty only. licii- v. St. .Vary, Tmuiton, 3 

M. & 8. 405. 

An indictment found at quarter sessions irpon 
the Toleration Act, 1 Will. & M. c. 18, for dis- 
turbing a dissenting coTigreg.ation might be 
removed by certiorari before verdict, Re.n v. 
riu.he, 5 Term Eep. 542 ; 2 E. E. 609. 

So an indictment found at the quarter .sessions 
upoii the Places of Eeligious Wor.ship Act, 1812, 
52 Geo. 3, c. 155, s. 12, for disturbing .a religious 
•^i^«crably, Jie,T v. Wadley, 4 M. A; 8, 508; 10 

Application by defendant for certiorari to 
remove an indictment under 5 & 0 Will. & M. 
c. n, .s. 2, ami the repealed 5 Ac (! Will. 4, c. 33, 
■.s. 2, held an .applic,ation for the discretion of the 
judge. It-ry. v. Willcs, 5 E. k. B. 090 ; 25 L. 

Q. B. 47 ; 1 Jur. (W.s.) 1100 ; 4 W. E. 80. 

A constable h.aving preferred an indictment at 
the (lu.arter .sessions against a butcher, for having 
exposed for sale cornqit and unwholesome 
viotuals, the butehei' brf)ught .an action against 
the constable for the seizure. On motion on 
behalf of the constable for a cortionut to remove 
the indictment, Avith a view to its beijig tried 
before the s.amc forum as the action, the court 
..allowed the Avrit to go. Itey. v. Hraiivtluvid, 2 
D. (X.S.) 715 ; 7 Jur. 558. 

■ Where an indictment for forcible entry found 
iit the quarter sessions had been quashed by a 
jsalase({uent sessions, the court granted a cer- 
tiorari to bring uj) the indictment, in order that 
the court might see Avhat had been done upon it 
nt the session.s ; it not appearing Avhother it had 
been quashed by a }'egular judgment, so as to 
enable the prosecutor to bring a writ of error on 
the judgment, Itry. v. 1 Hew Sess. Gas. 

190; 8. Jur, 1009. 

- A certiorari Avill be granted to remove an in- 
slictment, found at the quarter sessions, for a 
misdemeanor, and an order of that court <iuasli- 
ingit. /A ^ 

A rule for setting aside such an order, on the 
.ground that it has been pi’ononnecd Avithout juris- 
diction, is not absolute in the first inst.ancu. Ib. 

After Conviction.]— -If a defendant aaEo 

has been convicted on an iudietmeiit in an 
niferioi- jurisdiction removes the record by cer- 
tiorari, between verdict and judgmctit, Avith a 
■'View of m.aking objections to thc'itidictment in 
arrest of judgment, the court Avill send the record 
back by -procedendo, Avithout going into the ob- 
jections to the indictment. JaokHoti, 6 i 

Term Eep. 145 ; 3 E. E. 138. 

_ The court refused a certiorari to remove an i 
indictment for a misdemeanor, and proceedings i 
thereon at the assizes, after conviction and before i 
pingment, AA-hich was prayed for the jnxrpose of t 
Applying for a new trial, on the judge's report of \ 


ideiice, u]mn the ground of the verdict 
. . „ against evidence and the judge’s direction, 
llr.r V. Chrford. 13 East, 411 ; 12 e! E. 380. 

A certiorari Avill not lie to the He.s,sious to re- 
moA'-n a conviction for a misdemeanor before 
judgment, for the tine being uncertain, the court, 
cannot tell how toa.ssessit ; otherAvise, Avhere the 
punishment is certain, Itr,r v. A7re/.v, 1.8 East, 
414, li ; 12 E. E. 38,8, 

After Judgment.] — After eon Aoetion and 

judgment on an iiulictmeni at the quarter ses- 
sioii.s, the court AA'ill nut grant a certiorari to 
remove the proceedings for the purpose of having 
such indictment (jiiashedon motion, for error on 
the recorfl. l{c,v v. Ppiuieiiocs, 2 I), k E. 202 : 1 
B. A C. 142 ; 25 E. E. 334.' 

A defendant in an indictment foramis< leinc.anor 
surreptitiou.'-ly obtained an acipiiltal, by not 
eomplyin.g Avith the practice of the sessions in 
giving notice of trial ami bringing on the indiet- 
ment for trial after ilisposing of the felonies ; the 
court Avould not gr.ant a certiorari to remove the 
indictment in ortler to .set aside tlie A'erdiet. 
Itry. Umrbi, 7 D, P. C. 578. 

The court quashed a certiorari, Avhich Avas 
issued before but not .served until after judgment 
on an indic.tment for a misdemeanor. v. 

Sidon. 7 Term Eep. 373 ; 4 E. E, 400. 

When there are Several Defendants.]-- 

The court Avill not grant a certiorari to remove 
an indictineuT against several defendants charged 
Avith a misdemeanor, unless they .all concur in 
the application. _ Ihur \\ mint.i Oxif.im, 

TJiu court Avill grant a certiorari to remove 
an indictment for conspiracy, on .ap]dic.atjon of 
one of .seveinl defendants, wi'tliout the consent of 
the others, if the dcfenilant will enter into a 
recognizance to jiay co.sts if either he is or ariv 
of the others are conviotccl. lira, v. Foulliott, 1 
L. M. & P, 720 ;_20_L. J., M. 0. ]9(). 

8eA''cr.al Avere iiidieied for a misdemeanor ; one 
was in custody on the charge, the others Avere out 
oil bail. The court, ^ on the application of one 
who Avas out on bail, granted a certiorari to re- 
move tlie indictment on the terms that if the 
defendant in prison did not consent, the nppli- 
cant Ava.s to find bail for him. Itni. v. I)rah\ 
22 L. .1,. Q. E. 304. 

Tlie court Avillnot interfere with the discretion 
of a. judge in granting a certiorari to remove an 
indictment, at the instance of one of several 
I ileJ'ondants, where all the facts Avere fairly laid 
! before tlie judge u})on the a})plic.ation for the 
writ. Rpy. y. ir/Z/ov, 5 E. & B. 090 ; 25 L. .1., 
Q. B. 47 ; 1 Jur. (N.s.) 11 00 : 4 W. E. SO. 

Under 5 & 0 Will. 4, e. 33 (repealed), as well 
as by the antecedent practice, a certiorari 
obtained b}’’ one of scA'cral defendants removed 
the indictment as to all, and the {ircA'ious recog- 
nizances ot all are cliselnirged, though the parties 
not apjilying for the certiorari do not give aiiA' 
fro-sh seeurii.y. ltp,p v. Jioxall, 4 A. i: E. 51 h"- 

1 H. W. 741 ; 5 L. J., M. C. 78. 

On what Orounds— In order to obtain a Fair 
and Impartial Trial.]— The court issiietl a cer- 
tiorari on behalf of a jirisoner to remoA'c an in- 
quisition before a coroner of a county in Athicli a 
verdict ot murder had been giA'cn. and ant' in- 
dictment for murder which niiglit be found l)y 
the gr.aiid jury .at the .assizes, upon affidavits tliat 
a fair and imp.ariial trial could not bo had in 
th.at county. Rpy. v. Falmpr, 5 El. & Bl 1024 • 

2 ,Jur. (x.s.) 235. ’ 
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Whore a (lofciulaut was iniUctoil for an, impious 
libel on Christ iaiiity, the court refused to remove 
the indictiuont. on the pTound that it was ucither 
allepetl that a fair trial could not be had, nor 
that. (liftioLdt points of law Avore likely to arise at 
the trial sit the sessions. Ih’d- A'. Ilrifirooa. 4 
Jur. 4i:-i. , , 

Where h prinia .facie appears that a tair and- 
an impartial trial cannot be ha<l in a partieulai 
place, and such is not displaced by a strong case 
in answer thereto, the court will grant a cer- 
tiorari to remove the proceedings into the Queen s 
rxmeh to enable tui application to be maile in 
order to hnve tried ii) some c^liev juris- 

diction. .Tfct/. V. S Cox, 0. C. 287. 

An indictment found at the assizes allowed to 
he removed, AA'here it a])])eared that jairagraphs 
had ainteared in. the newspa})ei,'s Avhich^ Avero 
likely lo i>re,iudic,e the minds of the petty jurors. 

V. 1 W. W. & H. 3a. , , . , 

the allegation of astrong pa-eptdice entertained 
against a defendant by the chairman at quarter 
sessions is not a sufficient ground for granting a 
certiorari to remove an indictment for an assault. 
Beil. V. JdC()/w. 8 Jur. 

Where an iiulictmeut had been found at the 
Oxford sessions agfdnst tAVu, one of them being a 
member of the University, and exercising great 
inilueuce at the place of trial, and the other being 
the son of an influential magistrate in the neigh- 
bourhood. and a placard had becn_ exhibited, and 
a series of articles published against, the prose- 
cutor, the court granted a certiorari. Rvhan v. 
IWror, 4 Jur. 292. 

Where a magistrate is indicted at a quarter 
.sessions, he being in the commission for the 
ebuntv, and having circulated among the other 
magistrates a printed account of the charges 
brought against him, it is a good ground, Avithm 
ii A: 6 Will. 4, c, 33, s. 1. for removing the indict- 
ment. lleih V. GnH'n\d^ Dowl. V. 0. 32.-> ; 4 Jur. 

Certiorari to remove an indictment found at 
sessions, on the ground that a magistrate Avas 
interested in the matter, granted. Jtvai v. Jo/ick, 
2H.&W.293. . ^ ^ 

The more fact of a tlefendant on an mdictiuent 
for an assault being a member of the hench ot 
maffistrates avIio are to try it is not a suiheicnt 
ground, within ~> tc (i ^^’■ill. 4, c.. 33, s. 1, for 
removing the iudictnieiit by eerfiurari. Bc'-i' v. 
FGlowiin. 4 D. P. 0. (107 : 1 H. Ac W. (548. 

The Court will not remove an indictment from 
the quarter sessions, on the grouiul that the 
ehnirnian of the court is intimate Avith the father 
of ihe iirosccutrix. Rof/. A’. RninJuno. 5 Jur. 801. 

If the number of jurors in a borough is small, 
and the defendant is intimate Avith many of 
them, the Court will alloAV iin indictment ior 
a libel, found at the sessions for the borough, to 
be j'eiuoved. Garhvtf Ou^deij, (> Jur. 193. _ _ 
fn order to induce the court to grant arnlomsi 
for a certiorari to remove an indictment for 
felniiv from a particular county upon the appli- 
cation of the defendant, it. is not sufficient to 
SAVoar that the political opinions entertained by 
that county in general are strongly opposed to 
those kiioAvn to lie pinfessed by the dcfcndaiit ; 
and that his political cmjiloymcnt and position 
have rcnderetl him an object of peculiar fh.slike 
in the countv, and subjected him to abuse and 
tlnrats of violence. Lpm, JS'.f }Mrte, I B. C. 
Rep. 31 : 1 Cox, C. C. 2G2._ 

It is only in very exceptional cases thatnidict- 
ments for felony Avill be permitted to be removed 


into the Queen's Bench, and where an application 
wa.s made for a certiorari for such removal from 
the quarter sessions of a borough up<m the 
ground of local prejudice, and tlifficulty in 
obtaining a jury, the court recominendwl an 
apvilication to the 'recorder to send t he case t o the 
arizes, and the motion was AvithdriiAvn. ifq/. v, 
12 L. T. r>8() ; 13 W. B. 92.k 

i’he fact, that a proseciition is an unusual one,, 
that it is instituted at the .suit of the Crown,., 
whose officers will attend to prosecute, and that 
I the defendant, on this account, desires the assist- 
ance of queen’s tjounsel and a special jury, is a 
sufficient grouiul for granting a certiorari at his 
I request to remove the iiulictipeiit into the Queen s - 
' Bench. Ri’f/. v. JcjFn, 9 Jiu'- f>80 ; 1 Cox, C. C. 

On application for a Ainit of certiorari to ■ 
remove indictineiits from quarter sessions for 
a large borough into the High Court for trial 
at the county assizes, it appeared that the 
applicant Avas a tradesman in the borougln 
Avho had been, adjudicated bankrupt, and Avas 
charged Avith obtaining goods by false pretciices. 
Tlie great majority of his, creditors resided in the- 
liornugli, AA'here considerable feeling against him 
had been openly expressed by them Held, 
that although there Avere 20,000 names on the- 
jniw list, and that it Avas possible to keep all the 
creditors off the juries at the ensuing quarter 
sessions, it aaus reasonably probable that a tau” 
.and impartial trial could not be had in the- 
' borough, and therefore the writ must go. Ret/- 
V. TT'7«itoAw, 59 J. P. 197. 

When a probability of the existence_ ot pre- 
judice to a suhstantiiil extent, is established in 
relation to a county, the Court, in the exercise 
of its discret ion, should not allow the fair and 


or Its uiscrei luji, huuuui ...... 

impartial trial of a prisoner to depend iipon the 
power of the CroAvri officials to order jurors to 
stand aside, hut should I’eiiioA’e the ].>roceedings ■ 
by certiorari. Rr(f- v. Boiujhtoiu [1895] 2 Ir. R.. 
386. 

That Judge has Misconceived a Point of 

La-w.1— A certiorari Avill not issue to remove a 
record of conviction on an indictineut goinl on 
the face of it, on the ground that a judge has. 

miscouceiA'cdaquestion of laAV. RVy/. a’. Ch/'iditift, 

‘ 12 L. J.. M. C. 26 ; 2 D. (N.s.) 4U8 ; 6 Jur. 
1039. 

That Difficult Points of Law will Arise.] — 

A certiorari Avill not be granted to remove from 
the ses.sioiis an indictment for the obstruction of 
a highway, on an affidavit that difficult questions 
of law nliglit arise ; some specific difficulty in 
noiiit of law must ho shcAA'u. R/-‘J‘ v. Joule, o 
A. & E. 539 ; 1 N. & R. 28 ; 5 D. R. C. 435 ; 2' 
H.&W. 375. . . ^ 

The court refused to grant a certiorari tor- 
removing an indictment for perjury from the 
county of Leicester to London, to be tried by a 
special jury, upon a suggestion that ihe truth of ; 
the evidence given by the defendant would 
depend upon the result of .a long senes of 
accounts, and that a point of laAV aa'us likely 
lo be raised in his favour. Ref/, v- Morton, 1 
Dowl. (N.S.) 543. . . 

The court refused to grant a ecrtioran to- 
remoAm an indictment for an assault found 
against a party and liis wife at the sessions, 
AAffiere no suspicion was cast upon the sessions, 
although it was aUoged that the assault tnose- 
out of a claim to property, and that difficult 
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to the property, Central Oriraiuul (^.nrt for pei'inry couunilic.l 
1 w’-ithiii tlie jurisdieiiou of the Central Criniitial 

l.ei,oht of a special 3ury, aiul tlH, assista^^^^ Court. Tlic perinnes as.i-ued in one eouni 
e-onuKcl who do not usually imictise at the were in resp(‘ct of an oath 'taken hefoiv a eoni- 
quarter sessions. Clurliy. WolUnfftonJ i\xt. Ai. nitssioner in ehanceiy. in the city of J.ondon • 

iMol lri fwST '* 'f ■«“’ qmiuitt'ns o Tho imlirtiuoiit ,va» rranoral l.v ,KMi„n,ri 

ii “'•' •^flm’ttii^ lum to bad, into the Court of Queen’s Heuch, and aiiddlesex: 

i it Vief c%% (l.-l 'vas specified as the eonniy in which (he. inlliet’- 

I,) \ict.c s. lo _[tlielan{,ninse of wh^ slionld he tried, and the hirv was taken 

piactnadly identical with s. 2f) of the linlictahlc from that conidy: — Held that' the Court of 

Tr ir,s> If’t(/.v..Uti.sToi!imo>i,JJ., [LS'J-l] certiorari the e.ounty or jurisdiction in which tiio 

' . trial was to take place, and that hy the jurors 

Does not lip to PPTitvni Oriwiinoi n i’j’'*ni that jurisdiction the same issue.s 

ciwnl &: £t' -T tikSi-d- ,'l 

n the Ocid,ralCrnnmal Court, for the purl )OHC of 187- I’M'ox C C nd ' ‘ ‘ 

hayniH'^ (he same quashed. Jf.f’f/. v. Jiiwlrr, (u ' " * ’ ^ ^ 

L. a. .hi4 ; 17 Cox, (\ C. ntJ!) ; oi; ,1. P. 7!)2. Removal to Central Criminal Court.J—Undcr 

ISiPlPiBi 

T. if nwS;,f “I « 

a;sS“ 2 S= sii|Sii|S| 
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'Central (/nnmal Court, it must be shewn that M. C. 121 /l4 Jm-. 891 ^ ^ 

trilih “ appiication under the Central 

,& H. 419 ’ , 1 W. Cnnnnal Court Act, 18n(5, 19 & 20 Vhet. e. It!, 

The Central Criminal Court Act, ISS-l, 4 & 5 imff h?Jn ""bSf f defendaiit, who 

raclj in.liotmcnl unto (be laHer static lK.e.,i„S „M ?X’ fra- hi- imHS*'l',rmSr*P “ 
JlmrAu,. 9 T). P. 0. 10(17 ; 1 Q. B. .I.' ' |,S2 fl-rl “iPfr™ iTw.Tm!"^ 


Revising Barrister’s Order for Costs Dis- 

tress Warrant.]— Certiorari will not be issued to 
bring up distrcs.s warrant of two jnstico.s oii a 
revising barrister’s order urn ler t he Parliament ary 
Registration Act. 1.S48, (> & 7 Viet. e. 18, ss. 4(i, 
71, on the ground of 'ivant of jurisdiction after 
the warrant has been acted on, Himlleii, .him, 
w, 11 W. ll,(!40. 

Venue on Removal from Central Criminal 
■Court.]— liy 9 & 10 Viet. c. 21, s. 8 (repealed), 
every writ of certiorari for reiuovin^ an itidicl- 
merit from the Centrrd Oriminfd Court had to 
specify the couidyor jurisdiction in which the 
same shall be tried, and a jury shall be summoned 
and the trial proceed in the same manner in all 
respects as if the indictment hm] been oviginally 
pref erred in that county or jurisclibtion. An 
indictment was found by the grand jury in the 


j Practice — Rule for.] — A rule for a certioniri 
to remove an indictment from the sessions into 
the Queen’s Bench, on the ground that grave 
cpie-stions of law are likely to ari.se, and I'hat a 
view is necessary which cannot be had at the 
■sessions, is not necessarily a rule absolute in the 
hrsl, instance, but it rests in (lie discretion of tim 
court .so to grant it. Jhf/. v. 71/jyl, 2 D. k L. 989 : 
14 L. J., M. C. 179 ; 9 Jiir. 492. 

^ — Affidavits used on Application for.]- — Tu 
moving for a ride nisi for a certiorari, the alli- 
(lavit mast not be entitled in any cause. Sn-o/ir/Ji 
Expartr, 1 R. k C. 2C,7 ; 1 L. J. (o.s.) K. B. 112; 

On apiilication for certiorari to remove indict- 
ment found at inferior court, on ground that 
difficult questions of law are likely to arise, 
either the points should be specifically stated, or 
the aflidavit should disclose facts from which die 
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■<'Ourt may conclude that sucli difficulties are J 
likely to arise ; for a mere general statement, 
witlmiit ejitering into particulars, is not sufficient. | 
Jlc(j. V. 'irothjp^] i) Jnr. caio : 1 Co.x, C. 0. 194. 

Conduct of Trial.] — Tn an indictment for 

■.st(»ppiiig up a liiglnvay, removed l>y certiorari 
iiilo tlie Court of Quean’s Bench, and tried at 
the assizes, the cmaisel for the defeiulant may 
:sum up his evidence at the close of his case, as 
in a civil action. J?^/. v. linltP. 1 F. & F. r»i4, 

Entry for Trial.] — In a Crown case, 

removed by certiorari, issue not having been 
joined before the; commission day, tdthough by 
iliedt'fault of the officer; — Mehl. tluit the case 
(■< mid not be entered for trial, ./thv/. v. Liu‘¥u\ 

1 F. & P. o()2. 

Entry for and Order of Trial.] — Where an 
indk’.tment for misdemtianor has been removed 
by certiorari, and tlie defendant, has entered into 
recognizances to appear atid tryoho indictment, 
the prosecutor has a right to try it in its turn, as 
in that, resjjcot an indictment so removed has all 
the iiioidents of ii civil action. Rv(j. v. T)H,ffii'lA^ 

-y Cox, C. C. 2S(;;. 

Therefore, where there were two indictments 
for conspiracy iirising ont of the same transac- 
tions, one against IJ. and others, and the other 
-against R. atid others, and they were entered by 
tiie prosecutor in that order, Xo.s. “2” and 

8 ” in the cause list, and the ■ defendants 
subsequently entered the eases as Nos. 10 ” 
and *■ LS ” in the list, placing the prosecution 
.against R. and the othei’S first, it was held that 
tiie ]irosocutor had the right of trying the indict- 
nietits in the order entered by him. Ih. 

Warrant of Remand on False Charge.]— 
Where a ]jer.son has been t.aken into custody, 
•Sind subsequently remanded, on a charge which 
turns out to be false, the court, will not grant 
a certiovai'i to quash the warrant of remand, 
preliminary to his suing either the parties who 
.gave him into custody, or the justices signhig the 
warrant ; for the foiuner are untitled to whatever 
protection the warrant can afiord them, and in 
an action iigainst the latter the validity of the 
warrant will be tried. i?e//. v, i?Z// Gillimj, 
JJx jjarfe^ 4 W. R. 18. 

Costs.] — .j W. & M, c. 11, s. 3, is not confined 
to cases 'in which there is a legal obligation to 
]n’0.secute, but CTititlcs them to costs if they 
institute a prosecution in obedience to a duty of 
i 2 ni)e?'fect obligatio 2 i only. Jim. v. Kcneiile)j. 

4 Cox, C. C. 345. 

Tt is no objection io a prosecutor’.s right to 
costs iinder 5 & f5 W. & M. c. 11..S. 3, that he 
has received aid from subscriptions towards the 
expenses of the prosecution, ’ 

Whei'c one of many defendants removes an 
indietment hy certiorari, an attachment for costs 
may i.ssuc against him without iloraand from the 
■other defendants, llvg. v. IMmn, 2 Cox, C. 0. 42. 

Several Counts — Acquittal on some Counts, 
Cronviction on Others.] — An indictment contain- 
ing several counts, charging diJferent inis- 
demeniiors, was removed into ihe High Court 
by certiorari, the prosecutors entering into a 
recognizance, under lO & 17 Viet. c. 30, s. 5, 
upon condition to pay lu the defendant, in case 
she should be acquitted iqion the indictment, her , 
costs incui’i'ed .subseipient to the removal. The | 


defendant was convicted on .some of the comits 
and acquitted on otJicrs. On a rule to tax the 
co.sts to be jmid by tiie piusocutors to tlie defen- 
dant in respect of the counts on which she had 
been acquitted Held, that the defendant had 
not been ‘‘ acquitted upon the mdietinent.” 
within the meaning of the, recognizance, and 
therefore was not entitled to co.sts. lU(j. v. 

[1892] 2 Q. B. 181 ; (17 L. T. 313; 
40 W. R. 52,5 ; .56 J. R. C3(). 

d. To Remove Convictions and Acquittals. 

Convictions — Generally.] — It is di.serctionary 
.in the court to grant or 'refuse a certiorari to 
' remove a conviction before justicc.s of the peace ; 
.and if the court sees that the jusi.ice.s have 
j drawn the proper conclnsion from presumptive 
evidence, they will not grant a certiorari. Jlex 
v. Term Rep. 251 ; Nolan, 227. 

A conviction under the Game Act, 1831, 

1 ik 2 Will, 4, c, 32, s. 30, m still irremovable 
under s. 45, notwithstanding the [repealed] 

5 A 6 Will. 4, c. 20. s. 21. lixx v. Hester. 4 
D. 1*. C. 589 ; 1 H. & W. (loO, 

Where it is enacted, gener.alhq that no sum- 
mary conviction in pursuance of a.u act shall be 
removed by certiorari into a superior court, .a 
certiorari may, ncvertlieles.s, be issued at the 
instance of a private prosecutor, although the 
application is not made by the attoniey-generai, 
and the Grown is not directlv interested, Itex 
V. Rovlthee, (1 N. & M. 2(5 4 A, k E. 498 : 5 

L. J., M. C. 57. 

The court, in deciding on the legality of a 
conviction, cannot take cognisance of any fact • 
contained in the certiorari, hy which the con- 
viction is removed, and not app.areiit on the con- 
viction, Rex V. Jji,s-t<in, 5 Term Rep. 338 ; 
Nolan, 259. 

Two justices convicted suiiiinarily as of a , 
common assault, where it appeared by the de- 
position that the defendant had laid hands upon 
the prosecutor in an indecent manner, but with-' 
out violence. A certiorari being moved for, 
on the ground that the otfcnce, if committed, 
was accompanied by a felonious attempt, and 
therefore within 9 Geo. 4, e. 3, s. 29 (repealed), 
the court refused to interfere, inasmuch as no 
excess of jurisdiction appeared on the face of 
the conviction, and the evidence (of which the 
magistrates were the judges) did not shew an 
intention to commit felony. Am it., 1 B. &: Ad. .382. 

The court will not grant a certiorari to bring 
up a conviction by justices in a matter over 
which they have jurisdiction, even though it is 
alleged that they convicted without any evidence 
whatever- Jilciritt, Ex jiiofe, 14 L. T. 598. 

A certiorari was granted to bring up a convic- 
tion by justices for an offence 'croatcf I by the 
Railway Glauses Gonsolidatiou Act, 18-15, 8 tk 9 
Viet, c, 20, s. 3, upon the ground that the justice, s 
were shareholders, and therefore interested in 
the railway comiaiuy, in respect of which the 
olfeuce was committed. Jlet/. v. JTammontL, 9 
L. T. 423 ; 12 W. R. 208. 

Defect in — Right of Justices to Substi- 
tute fresh Conviction where former Drawn up 
and Filed.] — ^When justices have convicted for an 
olfeuce unknown to the law, and have returned 
the conviction to the clerk of tlie peace, the 
court will allow a rule for a certiorari to go, 
notwithstanding that the juatiee.s in shewing 
cause against such rule return a corrected record 
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oi. the conviction, shelving such conviction to 
have been properly made. A».itin, Bx jmHo, SO 
L. J., II. C. S ; 44 L. T. 102 ; 4S J. P. 302. 

Before Piling with Clerk of Peace, ]~K. 

was charged with open ing his premises for sale 
of intoxicating liquons on Sunday within the 
prohibited hours, and was convicted and iined 
5/,, and also 13,s‘. 0^7. for costs. The conviction, 
when drawm np, contained no clause of distress, 
hut ordered imprisonment in default of jiayinent: 
— iSemble, llie justices might draw up a fresh 
conviction containing the clause of distress, any 
tinie before filing it with tlio cleric of the peace. 
Kenyon,, Bx jxiHo, 45 J. P. 303. 

_ Indictment for Misdemeanor.]— The affidavit 
in support of an application for a certiorari to 
remove an indictment for a misdemeanor must 
be brought within the terms of the Criminal 
Procedure Act, 18r)3. 1(5 & 17 Viet. c. 30, s. 4. 
Bry. V. (idte Tulforil Inhalritants, 3 W. it, 212. 
S. P,, Jiey.y, Ji'imoU,! W. E, 171, 

- Under Malicious Injuries to Property 
Act.]— A conviction by justices, under the Mali- 
cious Damage Act, LSOl (24 2S Viet. c. 07), 
s. 52, cannot be brought up upon a writ of 
certiorari on tlic ground that their jurisdiction 
was ousted by a mere bona lide claim of right. 
Key. V. Mtmett, 23 L. T. 420 ; 20 W, 11. (>70. " 

The proviso in s. 52, that « nothing herein 
contauierl shall extend to anv case where the 
parpy acted under a fair ami reasonable sui)- 
position that lie had a right to do the act 
cotnplainodpf,” impliedly restricts the exemp- 
ticn (if bona fide claims (if riglit from summary 
jurisfiiction to cjases wIicto the justices are satis- 
fled of the fairness and reasonableness. Ih. 

For Selling Meat unfit for Food.]— A cimvic- 
tioii under s (13 of the repealed Public Health 
Act, lh4.s, II & 12 Viet. c. (:i3, for selling meat 
imfir for food, could only be removed on covtio- 
mn on the ground of exce.ss of jurisdiction. 
Rey. V. miffordnJiire JJ., 10 L. T. 430. 

Epet of Eailways Clauses Consolidation Act.] 
~lhe Hallways Clauses Consolidation Act, 1845, 
8 & ® e- 20, is so incorporated with tlm 
lown Johee Glauses Act, 1847. 10 & 11 Viet 
c. 34, as to take away the right to remedy by 
certiorari, Ih. ^ 

ftuarter Sessions— Amendment of Summary 
Conviction imposing Imprisonment in Default 
of Distress-Striking out -'hard labour.” I— The 
(tefendant was couvicted by a metroiiolitan 
police magistrate under the Public Health 
(London) Act, IS!)]. 54 k. 50 Viet, c, 70, for not 
abating a nuisance. The conviction imposed a 
hue and imprisonmont with hard labour in 
dehiult of distress. The defendant paid fho 
line without appealing to quarter sessions: — 
Held, oil cm'tiorari, that the conviction must be 
(luashecl. A', Lomlu/i JJ., Saviuhva, Bx 

-t S68 : 18 Cox, 

0, G. lo.I ; o!) J. P, 279. 

Together with Special Case.]— On an 

appeal against 'a conviction under the Cruelty 
■ to Animals Act, 1849, 12 & 13 Viet. c. 92 s. 2 
passed for the more effectual prevention of 
cruelty to animals, the sessions, with the consent 
ot counsel on both sides, confirmed the convic- 
tion, subject to a case to be stated for the Court 


) of Queen’s Dench. A writ of certiorari for tlu‘ 
) purpose of bringing u]> [be conviction and llu* 
case bail iKien obtained, i'.y h. 20 of tlic act. 
no conviction, judgnunil or jmiceedin"' vclativi* 
• thereto, shall lie rciuovi'd by corliorari.'or ollu'r- 
wisc, into any suiieiior (>oin I :-~Iicld. that the 

■ writ of ceiiiorari, liaving been taken away 
I- generally, without any exception, in favour of a 
' special case, the consent of tln'iuirties could not 
1 give the court jurisdiction, and tlievcl'orc tliai 

' the writ had issued ini|)rovi(Icnth', and must lie 
(plashed. Bey. v. CJtt/nf rdl, l i L. Jl. (J. <M. . 
L. E. 10 Q. D. 587 : 33 L. T. 305 ; 23 ^V. ll. 707. 

Under Summary Jurisdiction Act, 1879. ] 

—The Summary Jurisdiction Act, 1879, 42 & 43 
’ Viet, c. 49, s. 40, renders a writ of certiorari 
' unnecessary to bring up a ease stated sessions- 

■ on a rating appeal. The clerk of the peace, on 

■ rcceijiiig notice from the solicitor of the partv 
r^quiring it, should send up tlie case to tliii 
Grown^^ Office. Clarlt y. AhJerhury B/iio'n, 29' 

— - While an Appeal is Pending.]— A eertio- 
lan will not bc'gi'nntod whoro n ]»eTst)ii hns been 
committed by the justices to the sessions as a 
vagrant, against wliieli commitment lie has. 

Special Cases.] — Where a case was stated bv 
the sessions for the ojiinion of tlie court, and the 
proceedings, including the order of session.s, were 
removed by certiorari, under s. 108 of the High- 
ways Act, 183.5. 5 .G (! Will. 4, c. 50 (the certiomri 
being taken away as to (lucstions of form by 
s. 107), the court cannot lo(»k at any question 
excqjt that stated in the ease, anil has not 
j-iu’isdiction to (jiiash the order, -though bad on 
the 1-ace of it. Ifcy. y. Thomm, 7 El. Bl. 399 • 

3 Jur. (N.S.) 713 : 5 W. 11. 321. 

Although the certiorari is taken away on ap- 
peal at the quarter sessions ag'jiinst a conviction 
a case stated by consent of parties raising the 
question of jurisdiction may be brought up for- 
the purpose of being quashed, Bey. y. Bh-ltenmn, 

1 El & bl. 831 ; 2« L. J., M. 0. 204 ; 3 Jur. 
(N.8.) 10715; 5 W. E. 821, 

Upon a case stated under 7 &; 8 Geo. 4, c. 53 
s 84, it is unnecessary to Ining the veirord before- 
tlm court by certiorari ; if the facts apiiear by 
atiidaAut it is sufficient. Bey. v. (AkUe, Iff 
.L. J., M. C* 149. 

Where a case has been .sent from the ses.sions, 
the court will not, upon the certiorari, go into 
any objections arising on the face of the ordci- 
itself, not raised by the case. Bey. y. JIartpurv 

2 New Hess. Gas. 848 ; ]« L. J., IVf. C. 105. 

_ If it is intended to object to the order of ses- 
sions iis had on the face thereof upon arijr grounds 
not rai.scd by the special case, tiio certioinri must 
be moved for in open court, and such additional 
gTOunds of objection stated. B.ey. y. Beyoy, 8 
Q. B o47 ; 2 New >Sess. Gas. 270 ; 15 L. G. 
70 ; 10 Jur. 200. 

Acquittals. j—A certiorari lies to the justices 
at sessions to bring up the record of an accpiitial 
remaining in the court. Jnelimti y. Oaks, i| 
Jur. 1105. 

Whether or not a justice of the peace iiinv'^ 
draw up a corrected record of a summary coii- 
viction after ho has returned one. record of it to- 
the quarter sessions, he cannot do so iu .a case- 
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where: the first conviction ^ has been, brought up 
by covLiornri and quashed. Chioiey v. JPtnjJie. 
1 G. ic D. H48 ; 1 Q. B. 712 ; 0 Jnr. 80. 

Practice on.] — Tlio court will not quash a 
conviction miles, s the original record is brought 
up. L'c//. V. Ih-ivkhdll 12 AV. II. 5)09, 

AVlierc a conviction is removed no motion can 
be made in arrest of judgment, unless the defen- 
dant is ]iersona]lv present. Hex v. k!pi‘ii(fr/,s\ 
1 AV. P.i. 205). 

Tho-i proper practice upon the rotiu'u of a 
certiorari to remove a conviction is, that the 
case should lie put into the Crown paper. .Zfw/. 
v. Lord, 1() I;. J., il. C. 15. 


e. To Beinove Orders of Sessions. 

Jurisdiction of Justices.] — ^AVhen an oi-cler of 
jiTstices is I'cturned, and the proc('eding.s are 
regular in jiractice, and the case is fine over 
%vhich tlic justices had. jurisdiction, the court 
will not hear aliiilavits impeaching their decision 
on the facts : nor, if they rcturTi the evidence, 
will it review their judgment thereufion. Herj. 
V. Jiolton, 4 V. k. .D. (wl) ; 1 Q. B.fit) ; 5 Jur. 1154. 

The test of jurisdiction under this rule is 
whether or not the justiees had power to enter 
tiiion the iiKptiry, not whether their conclusions, 
in the course of it, were true or not. Ib. 

It may be shewn by affidavit that they had no 
authority to commence an inquiry, inasmuch as 
the question brought before them was not one to 
which their jurisdiction extended ; and this, 
although, by mis-statement, they have made the 
procee(ltug.s on the face of them regular. 2 5. 

The repealed Highway Act, 13 Geo. .3, c. 78, 
s. SO, which took away the certiorari, did not 
extend to cases where the justices at sessions 
acted whoUy without jurisdiction. Therefore, 
where justices at the petty sessions made an 
order for the allowance of the accounts of a 
surveyor of highways, which accounts had not 
previously been verified before one justice, pur- 
.suant to the requisites of s. 48 : — Held, that 
they acted wholly without jurisdiction ; that 
their order was not a proceeding had pimsuant to 
the act ; and, consequently, that a certiorari lay 
■to remove it for the piu'pose of having it quashed 
Hem V. Somt‘r,setsli,ire JJ., G I). & E. 4G5) ; 
see S. a, 5 B. & C. 816 : 8 D. & E. 733 ; 3 L. J. 
(o.S.) Al. C. 35. 

An order of session.s eonfii’ining a rate was 
removed by certiorari into the Queen’s Bench : 
that court (piashcd the order of se,ssions. A 
subsequeiit rare having been made by the 
sessions, open to the same objection, pending the 
argument on the case, but against whioli no 
a])peal was made : — Held, that as the objection 
was made cxpres.=i matter for an a])poal to the 
sessions, the appellants were not entitled to have 
the rate (juashed on certiorari, it being good 
upon the face of it. ifee/. v. JLddlrfiOtr JJ., 
1 P. & D, 402 ; 5) A, & K. 510 ; 2 AV. AV. k U. 
100 ; 8 L. J., M. C. 85. 

Order of Petty Sessiona Affirmed on Appeal to 
Quarter Sessions— Order of Quarter Sessions 
Quashed on Certiorari,] — An ortler made in 
petty se.ssions is not affected by the (plashing 
on certiorari of an affirming order by qtuirter 
sessions. Swlf'oLh Cmaity Lunatic Asylum, v. 
Sioio Union, 76 L. T. 494 15 AAA ll. 620 61 J. P. 


Vaccination Order — Costs — Enforcement — 
Distress — ^Imprisonment.] — Sect. 0 of the Num- 
mary Jurisdiction Act, 187,9, .repeaLs s. 18 of the 
Snmraary ; Jtu'isdiction Act, 1848, only so far as 
Ihe latter gives justices juvlsdiction to enforce 
by distress and imprisonment an (irder directing 
the payment of iiioney when such order wtis 
made on a complaint that a snra of money was 
claimed to be due, AV. was summoned under s. 31 
(if the Ahiccination Act, 1867, to shew cause why 
he should not have his child vaccinated, and an 
order w'as made on the summons directing that 
he should have the child vaccinated within a 
given time, and also directing that he should pay 
the costs of the order, andon his failure to rlo so 
that there should be distress, and in default, of 
distress he should be imprisoned. On certiorari 
to (^uash this order; — H(;kl, Ih.at it was good 
under s. 18 of the .Summary Jurisdiction Aetj 
1848. Her/, v. Burroirs, Wilson, Hx parte, 
77 L. T. 838 ; 46 AAh E. 29 ; Cl J. V. 724. ' 

When Order has been Quashed on Appeal.] — 
AVlievo an appeal against an order of removal has 
been tried with the acquiescence of the appel- 
lants and the resjjondents, and the order quashed, 
a certiorari to remove the proceedings for the 
purpose of quashing the ortler of sessions will 
not be granted, although the respondents re- 
ceived no notice of trial, as j’equired by a rule 
of court of the sessions, and were coiiseqmmtly 
wholly unprepared for the trial. Hex v. YorJt- 
sJiire iE. H.) JJ, 3 N. & M. 93. 

Order sent to Justices to he Ee-stated — Ee- 
versal by them.] — A certiorari removing an 
order of sessions, which order, upon being sent 
back to the sessions for re-statoment, is reversed 
by them, does not operate to remove the new 
order of sc.ssions. Reai v. Hloxam, 3 H. & M. 
385 ; 1 A. & E. 386 ; 3 L. M. 0. 115. . 

Eor Payment of Costs.] — On an application 
f or a certiorari to biing up an order of sessions 
for payment of costs, on the gi'omid that the 
costs wei'c taxed after the sessions had expired, 
the court refused the writ on the groun<l that 
the party should have objected at the time of 
taxation. Wathins, Hx 5 L. T. 6U5 ; 10 

W. E. 2-l:t). 

A divisional court granted a writ of certiorari 
to quash an order of justices for the abatement 
of a nuisance : — Held, that this being a criminal 
matter, the court had no jiu’isdictiou to give 
costs, as Ord. XLA^. did not api)ly. Scmble, the 
court could not give costs to successful applicants 
for certiorari to quash orders, whether the matter 
be civil or criminal. Her/, v. Pwrl’by (No. 2), 
i53.r. P.744, 

Justices Interested in Subject of Order,] — 
The court will not grant a certiorari in the 
first instance to remove an order for the appoint- 
ment cf overseers for the purpose of having it 
(juashed, on a .suggestion that the justiees made 
the appointment from corrupt and improper 
moiives ; the propriety of the appointment 
being matter of ai)peal to the sessions. Hex v. 
Somersetskire JJ,, 1 D. & E. 443. 

AATieve an order of (juartcr sessions confirming 
a conviction is void on the ground of interest in 
the justices, the court will grant a certiorari to 
bring up the order for the purpose of quashing 
it, with a view to a mandamus to enter con- 
tiiuiances and hear the appeal. Jlopltins, Ex 
parte, El, Bl. & El. 100 ; 4 Jur, (N,S.) .529. 
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of the conTiction, showing such conviction, to. i 
lu'u'c l;een propcrlv made. Austin, Ex 2)a>'te, 50 
L. .1., M. O, 8 ; U L. T. 102 ; 15 J. P. 303. 

Before Filing with Clerk of Peace.] — K. 

was cliarged with opening his pj-emises for sale 
of intoxicating liquors on Sunday within the 
pi’ohibited hours, and was convicted and lined 
5^., and also 13,s-. for costs. The conviction, 
wheii drawn up, contained no clause of distress, 
hut orderedimprisonnient in default of payment: 
— Semble, the justices might draw up a fresh 
conviction containing the clause of distress, any 
time before filing it with the clerk of the peace. 

Indictment for Misdemeanor.] — The affidavit 
in support of an application for a certiorari to 
remove an indictment for a misdemeanor must 
he brought within the terms of the Criminal 
Procedure Act, ]<S53, Ifi & 17 Viet. c. 30, s. 4. 

V. {jdte Tulfai'd hiliahitants, 3 W. H. 312. 
S. r., Ecg. V. Emsdl, 1 W. B. 171. 

TTnder Malicious Injuries to Property 

Act.] — A conviction by justices, under the Mali- 
cious Damage Act, 1861 (34 Ac 35 Viet. c. 07), 
s. 52, cannot he brought up ui)on a w'rit of 
certiorari on the ground that their jurisdiction 
wa.s ousted by a mere bona fide claim of right. 
Ef(/. V. MusHctt, 26 L. T. 429 ; 20 W. 11. 670. 

The proviso in s. 52, that “nothing herein 
contained shall extend to any case wffiere the 
party acted under a fair ami reasonable sup- 
position that he had a right to do the act 
complained of,” impliedly restricts the exemp- 
tion of bona fide claims of right from summary 
jurisdiction to cases wlicro the justices are satis- 
fied of the fairness and veasonablcness. Ih. 

For Selling Meat unfit for Food.]i — ^A convic- 
tion under s. 63 of the repealed Public Health 
Act, 1848, 11 A 12 Viet, c, (i3, for selling meat 
unfit for food, could only be removed on "certio- 
rari on the ground, of excess of jurisdiction. 
Eeij. V, SUiJfontshire JJ., 16 L. T. 430. 

Effeotof Railways Clauses Consolidation Act.] 
— The Railways Clauses Consolidation Act, 1 845, 

8 & 9 Viet. c. 20, is so incorporated with the 
Town Police Clauses Act, 1847, 10 & 11 Viet, 
c. 34, as to take away the right to remedy by 
cex’tiorari. Ih. 

Quarter Sessions — Amendment of Summary 
Conviction imposing Imprisonment in Default 
of Distress — Striking out ‘‘hard labour.”] — The 
defendant was convicted hy a metropolitan 
police magistrate under the Public Health 
(London) Act, 1891, 54 & 56 Viet. c. 76, for not 
abating a uui.sance. The conviction imposed a 
fine and imprisonment wdth hard labour in 
default of distrc.ss. Tlie defendant jiaid the 
fine without appealing to quarter .sessions : — 
Held, on certiorari, that the conviction must he 
quaslieil, iteq. v. London JJ., Havtidcrs, Ex 
gmrfn., 64 L, J., M. C. 273 ; 72 L. T. 568 : IS Cox, 
C. 0. 153 ; 59 J. P. 279. 

Together with Special Case.] — On an 

appeal against h conviction nnrler the Cruelty 
> to Animals Act, 1849, 12 & 13 Viet, c. 92, s. 2, 
passed for the more effectual prevention of 
cruelty to animals, the se.ssioi)8, width the consent 
of counsel on botli .sides, confu-roed the convic- 
tion, subject to a case to he stated for the Court 


of Queen’s Bench. A wndl of tjcrliorari for tli(‘ 
purpose of bringing u]) the conviction ami the 
case had been obtained, by s, 26 of ilu^ act. 
no conviction, juiigment or proceeding relative 
thereto, shall be removed l>y certiora,ri, or oilier- 
wise, into any su))erior eoiirt : — Meld, iliat ilie 
writ of certiorari, having been taken iiway 
generally, wdthout any oxciqiiion, in favour of a 
special case, the ooii.sent of the parties could not- 
give the court jurisdiction, und therefore tliat 
the writ had issued improvulently, a,ml must be 
quashed. Eotj. v. (Jluittfrdl, 41 L. J., .M, C. 9! 

L. R. 10 Q. B. 587 ; 33 L, T. 305 ; 23 lY. R. 7o7. 

Ruder Summary Jurisdiction Act, 1878. J 

— The Summary J urisdictiou Act, 187i), 42 & -l.H 
Viet, c. 49, s. 40, renders a writ of certiorari 
unnecessary to bring up a ease stated by sessions- 
on a I’ating apjieal. The. clerk of the ])cace, on 
receiving notice from the solicitor of the party 
requiring it, should send up the case to the 
Ciwvn Office. Clarh v. Alderhurq Union. 2ft’ 
W. R. 334. 

While an Appeal is Pending.] — A certio- 
rari will not bo granted where a person has been, 
committed by tlie justices to the sessions as a 
vagrant, .against wliieli commitment lie lias; 
appealed. Rc,v v, d/ntrroir. 2 Term .Uei). 196, n.:' 

1 R. R. 4.59. ■ ; 

Special Cases.] — Where a case W'as stated by 
the sessions for the opinion of the court, and the 
proceedings, ixicluding the order of sessiojis, were 
removed by certiorari, under .s. luS of tlie .Iligli- 
waiys Act, 1835, 5 A 6 Will, 4, e. 5U (the certiorari 
being taken a-vvay as to (piestions of form by 
s. 107), the court cannot look at any question 
except that stated in the case, and has not 
jiu’isdiction to ipumh the order, though bad on 
the face of it. lUq. v, Tltonum. 7 El. A Bl. 399 
3 Jur. (N.s.) 718 ; 5 W. R. 321.' 

Althoirgh the certiorari is taken away on a[)- 
peal, at the quarter sessions against a eo'uviclion, 
a case stated by consent of parties raising tlie 
que.stion of jurisdiction may be brought up for- 
the purpose of being quaslied. Jh'if. v. JJidicnwn, 

7 El. A Bl. 8.31 ; 26 L, J., M. C. 204 ; 3 Jur. 
(N.S.) 1076 ; 5 YV. R. 321. 

Upon a case stated nndor 7 A 8 Geo. 4, c, 53, 
s. 84, it is unnecessary to liring the record before 
the court by certiorari ; if the facts appear by 
affidavit it is sufficient. Eon. v. Gamble, Ifl 
L. J., M. G. 149. 

VYhere a case has been sent from the sessions,,: 

, the coiu’t wall not, u[ion the certiorari, go into;’ 
any objections arising on the face of the order ■ 
itself, not raised by the case. Iteg. v. Ilartjjury, 

2 New Scss. Gas. 648 : 16 L. J., M. 0. 105. 

, If it is intended to object 1o the order of; ses- 
sions as liad on the face tliereof upon any grounds- 
. not raised by tiie special case, the certiorari must 
. be moved for in open court, and such additional 
. grounds of objection stated. Eeq. v. Ifei/op, 8 
, Q. B. 547 ; 2 New Bess. Gas. 270 ; 15 L. G. 
70 ; 10 Jur. 200, 

Acquittals.] — A certiorari lies to the justices- 
' at sessions to bring up the i-oeord of an accjuitlal 

• remaining in the court. Jaolmm v. Oaks, IL 
I Jur. 1105. 

: YVhether or not a justice of the peace may 

; draw up a corrected record of a summary cou- 

• viction after lie has returned one record of it tO’ 

; the quarter sessions, ho cannot do so in a case- 
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\Yhere ihe first conviction has boon brought up I 
by certiorari and nuaslied. Chutmi v. JPmino, 

1 a fc D. 848 ; J 0: 15. 712 ; « ,/ur. SO. 

Practice on.] — The (.-fHn’r rvill not qxrash a 
conviction unless the original record is brought 
lip. Jlcf/. Y, Jh-icltltail, 12 W. II. 909. 

Where a cnnviclion is removed no motion can 
1)0 made in arresi of judgment, unless the defen- 
dant i.s ]iersonally pro.k'nt. licx v. Sprui/r/n, 

1 W. 151. 209. 

I'lio proper i>ractice upon the reluru oC a 
cerliorari to remove a conviction is, that the 
case should he put into the Crown paper. Her/. 
V. .Lorr7, 1(5 L. J., M. C. la. 


e To Bemove Orders of Sessions. 

Jurisdiction of Justices.] — Wlien an order of 
jiislico.s is returned, and tlie proceedings are 
regular in jiractici', and the ease is one over 
which the ju3tice.s had jviristliction, the court 
will not, hear alHdavits impeaching their decision 
on the facts : nor, if they return t.he evidence, 
will it review their judgment therea))on. Jter/. 
V. Holton. 4 P. & Lt. (579 ; 1 Q. B. (56 ; oJur. 11.64. 

The test of jurisdiction under this rule is 
whether or not the justices had power to enter 
upon the in(piiry. not, whether their conclusions, 
in the course of it, were true or not. Ih, 

It may be shewn by affidavit that they had no 
authority to eominence an inquiry, inasmuch as 
the que,Htion brought before them was not oue to 
which their jurisdiction extended ; and this, 
although, by mis-.statoment, they have made the 
proceeilingvS on the face of them regular. Ih. 

The repealed Highway Act, 1 3 Goo. 3, c. 78, 
s. SO. which took away the certiorari, did not 
extend to oase.s where the justices at .sessions 
acted wholly without juri.sdiction. Therefore, 
where justices at the petty sessions made an 
order for the allowance of the accounts of a 
surveyor of highways, which accounts had not 
previously been verified before one justice, pur- 
suant to the requisites of s. 48 : — Held, that 
they acted wholly without jurisdiction ; that 
their order was not a proceeding had pmsuant to 
the act ; and, conse(.piently, that a eeiliorari lay 
to remove it for the purpose of having it quashec'l. 
Ii.ex V. SomcrsvtHhire JJ., (5 D. & R. 4(59 ; 
see ;S'. (7., 5 15. & C. S16 ; S D. & R. 733 ; 5 L. J. 
(o.s.) M, C. 36. 

An order of sessions confirming a rate was 
removed by certiorari into the Queen’s Bench : 
that court quashed the order of sessions. A 
subsequent rate having been made by the 
sessions, open to the .same objection, pending the 
argument on the case, but against which no 
appeal was made : — Hoitl, that as the objection 
was made express matter for an ajipeal to the 
sessions, the appellants wore not entitled to have 
the rate quashed on eertioniri, it being good 
upon the face of it;, lier/. v. Jlidrllr.'ieo; ,717., 
1 P. & D. 102 : 9 A. & Ji'. 640 : 2 W. W. & H. 
too ; 8 L. J., M. G. 85. 

Order of Petty Sessiona Affirmed on Appeal to 
Quarter Sessions— Order of Quarter Sessions 
Quashed on Certiorari.] — An order made in 
petty .sessions is not affected by the ipiashing 
on certiorari of an affirming order by quarter 
sessions, SulfoUi (Jountt/ Lunatio Asylum, v. 
Stow Union, 76 L. T. 494 ; 45 W. R. 620 61 J. P. 
328. 


Vaccination Order — Costs — Enforcement — 
Distress — ^Imprisonment, Sect. (5 of the Sum- 
mary Jurisdiction Act, 1879, 1 'epeaLs s. 18 of the 
Summary Jurisdiction Act, 1848, only so far as 
the latter gives justice-s jurisdiction to enforce 
by distre.ss and imprisonment an order directing 
the payment of money when .such order was \ 
made on a complaint that a sum of money wtis 
claimed tobedue. W. was .suramoned nndor.s.31 
of the Vaccination Act, 1867, to shew cause why 
he should not have hi.s child vaccinated, and an 
order was made on the summon, s <lireci iug that 
he should have the child vaccinated within a 
given time, and also directing that he, should, pay 
Hie costs of the order, and on his failure lo do .so 
that there should lie distress, and in default of 
distress he should he imprisoned. On certiorari 
to quash this order : — Held, that it wa.s good 
under s. 18 of the Summary Jurisdiction Act, 
1848. JRry. v. Burvoirs, Wilson, .Ex parti'. 
77 L. T. 338 ; 46 W. R. 29 ; (51 J. P. 724. 

When Order has been Quashed on Appeal.]— 
Where an appeal against an order of removal has 
been tried wdth the acquiescence of the a])pel- 
lants and the respondents, and the order (juashod, 
a certioi'ari to remove the proceedings for the 
purpose of qua,shiiig the order of sc.ssion.s will 
not be granted, although the luspondents re- 
ceived no notice of trial, a.s required hi' a rule 
of court of the sessions, and were consequently 
wholly un])reparod for the trial. Yorli- 

shirit Xe. It.) JJ., 3 N. & M. 93. 

Order sent to Justices to be Re-stated — ^Re- 
versal by them.] — A certiorari removing an 
order of sessions, which ortlo]', upon being sent 
back to the sessions for re-staiement, i.s reversed 
by them, does not operate to remove the new 
order of sessions. Hex v. Jihmim. 3 N. & M, 
385 ; 1 A. & E. 386 ; 3 L. J., M. C. 116, 

For Payment of Costs.] — On an application 
for a certiorari to bring up an order of sos.sioiis 
for i)ayinent of costs, on the ground that the 
costs were taxed after the sessions had exph'ed, 
the court refused the widt on the ground that 
the party should have objected at the time of 
taxation. WntU'ins, Ere pai'to, .6 L. T. 605 ; 10 
W. R. 249. 

A. divisional court granted a writ of certiorari 
to quash an order of justices for the abatement 
of a nuisance : — Held, that thi.s being a criminal 
matter, the court had no jurisdiction to give 
costs, as Oi'd. XLV. did not apply. Semble, the 
court could not give costs to successful applicants 
for certiorari to qua,sh orders, whether the matter 
be civil or criminal. lirfti. v. PwrVbn (No. 2), 
53J. P.744. 

Justices Interested in Subject of Order,] — 
The court will not grant a certiorari in the 
first instance to remove an order for the apjioint- 
ment of overseers for the purpo.se of having it 
quashed, on a suggestion that the justices made 
the appointment fj'om corrujit and impropoi' 
motives ; the propriety of the appoini.ment 
being matter of appeal to the .sessions. Hex v. 
Simevsdshire JJ., 1 D. & E. 443. 

Where an order of quarter sessioius confirming 
a conviction is void on the ground of interest in 
Ihe justices, the court will gi’ant a certiorari to 
bring up the order for the ])urpose of quashing 
it, with a view to a mandamus to enter con- 
tinuances and hear the a]jpeal. Hopkins, Ex 
parte, El. Bl. & EL 100 ; 4 Jur. (n.s.) 529. 
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Where an appeal against an orrler of removal 
is adiounied on the ground of the justices being 
eipially divided, the coiii-t will not grant a certio- 
Tari for the purpose of quashing the order of 
removal and the order of adjournment upon 
affidavits shewing that the ap[)arent eipiality of 
votes was occasioned hy the vote of a iiiagistratc 
who was a rated inhabitant of the respondent, 
parish, and had joined in making the order of 
removal, on the ground that the court has no 
jurisdiclioir t o review the order, even if erroneous. 

V. f'A-Z'fl. ii Man. & lly. 172, S. t',, noni. Hex 
V. Monmoutiitshire JJ., S B. & C. 137. 

At whose Instance,]— A certiorari will not he 
granted to remove an erroneous order of sessions, 
at the instance of the party in whose favour 
the error was made. jhtj. v. Berly^Mre JJ., 

1 C.L. R. 239. 

A certiorari to bring up an order of removal 
may ho issued at the instance of the parish n]ion 
whicli the order is made, before any appeal has 
been entered against sueh order, llfij. v. WoUatt.'i 
or WiUuits, 2 New Sess. Gas, 5 ; 7 Q. B. .OKi; 
1‘1 L. J., M. G. 157 ; 1) .Tur. 509. 

Poor Rates.] — A poor rate cannot be removed 
by certiorari. lisx v. Utfoxetci-, 1 Bot(.’s R. L. 
292. 

Or a waiTJxnt of distress to levy poor rates. 
Tmmtm, JExptirte, 1 D. B. C. 54. 

Land Tax.] — The court will not grant a certio- 
rari to remove the asscssincnta of the lantl tax. 
Hex V. Hi /If/, 2 Term Rep. 234. 

Recognizances,] — Although au order of the 
court of <puirter sessions to estreat a recogiuzanee 
for a forfeit ui’e out, of the sessions is a nullity, 
yet a certiorari will be .awarded to remove it, in 
order to quash it, liri/.v. Yorkshire ( IT'. R.) JJ., 

2 N. & P, 457 ; 7 A. & E. 583 ; 7 L. J., M. C. 9. 

It does not lie to remove a recognizance. 

Ancni., LofEt. 321. 

Appointing Overseer.] — ^Where it is a question 
whether a person appointed au overseer ly a 
justice’s onler is a householder, the couri. will 
not grant a cejliornri to bring itp the order for 
the jjurpo.so of quashing it. The objectioii must 
he taken hy ap}ieal to the quarter sessions. 
Puddiiuj Hoi'ton Oreemrs, In rr, 33 L. J., M. G. 
136 ; 10 L. T. 38(5 ; 12 W. R. 702, 

Order Rad on Face.] — Where an order of 
removal is bad on the face of it, the court will 
bring it uj) by certiorari, for the purpose of 
quashing it, although no appeal has been brought , 
and the application foi- a ccrtioi’ari is not made 
until after the expiration of the time allowed for 
appealing. Jiei/. v. Gkntiu-tstmhire JJ., 1 B. (J-, 
Rei>. 33 : 3 D. Ai L. 542 ; 2 Now Scss. G.as. 240 ; 
16 L. J., M. C. 48; lOJur. 96. 

Granting exclusive Audience to Counsel.] — 
The court refused to grant a certiorari to bring 
up an order of (piarter sessions, that cxclusivi; 
audience shoiild be granted to barristers there at 
all times w'hen four bamstei’swere jiresent. Reg. 
V. Renhighshire JJ., 2 New Sess. Gas. 422 ; 15 
L. J., Q. 1-5, 835 : 10 Jur. 542. 8. C., nora. Emns, 
Ea: ^aHe, o Q. B. 279. 

Previous Writ of Certiorari.] — ^It is no objec- 
tion to a rule for a certiorari to bring up‘ an 


order of two justices, that a former rule has been 
made absolute for a certiorari to remove an tU'der 
of .sessions confirming the order of justice's on 
appeal, but to which no return has been niiide, 
unless it a|)pears by affidavit that the original , 
ortlcr has been duly' retni'ricd to Die sessions. 
Reg. V. Morriee. 2‘B. & L. 9.52; 1 New Sess. 
Gas. .58.5 : 14 L. .t., M. G. 75 ; 9 Jur. 731. 

Several Orders to the same Effect.] — I’hroo 
orders for payment of a rale had been made 
upon the members of abridge e.nuipany ; one of 
them had been brought u]) liy certiorari. The 
court ma<le a rule absolute for a cerliorari to 
bring up the others. 'I'lie jiropcr course is lo 
apidy to the court, wdieii the orders come u[), 
to stay proceedings upon two of them, until one 
Ls disposed of. lleg. v. Cluixenioee, 12 Jur. 11. 

Sessions Confirming Justices.] — Where an 
order of sessions confirming an order of justic.cs 
is removed by cerfioi'ari, Ihc writ does not ncces- 
.sarily bi-iiig up (he origina,! order of justices, 
Reg. V. Cornnmll JJ., 1 New Bess. Gas. 414 ; 9 
Jur. 110. 

Recognizance to Keep the Peace.] — The 
defendant w’.as arrested and taken before a 
magistrate on a charge of using throats towauU 
F. b. The magisli-ate, after heaving the evidence 
of F. 0., refused, on the application of the de- 
fendant, to adjourn the case, and compelled him 
at once to entei’ into rccognizauecs to keep the 
l)eace towards F. 0. for twelve months. The 
flofendaut subsequently brought an action against 
F. 0. for a malicious prosecution, and recovered a 
' verdict for 25i!. He then ap])lied to the court 
for a coj’tiorari to remove the recognizances and 
information, in order that the recognizances 
might he discharged : — Hold, that the certiorari 
should not he granted, as he had already vindi- 
cated his character by recovering damage.s for 
the malicious prosecution ; and further, that as 
the magistrate had acted on an information cm 
oath, the court could not interfere. Reg. v. 
Gi-oce/i, 8 L. T. 311. 

Justices — Dismissal of Summons.] — Tn no case 
can a certiorari issue to remove and cjuash an 
order of dismissal of a, summons by justices. 
Reg. V. Antem JJ., [1895] 2 ir. R. 603. 


f. Restraint by Statute. 

Generally. ] — A certiorari cannot he taken away 
hy any general, hut only by express, aregative 
W'ords. Re,v v. Re/^ve, 1 W. Bl. 231. 

If a statute, creating an offence, gives cogni- 
zance of it to one justice, with an apjical to the 
sessions, and fakes away the eertioraj'i as to all 
the lu'oeccclings, and afterwards further powers 
for the jmnishment of the ofikmder are given to 
the sessions by another statut e, which does not 
take .awaj'- the certiorari, the clatxse for taking 
away the. certiorari in the former act cannot be 
extended to the proceedings utider the latter. 
Rj;,/> V. Ter/'et, 2 Term Rep. 735. 

But where au act enaVJing a eonqtany to make 
certain canals, directed that questions of compen- 
sation should he tried by a jury, before the justices 
at quarter sessions, and expressly took aw, ay the 
certioT'ari, and a .subsequent act enabling the 
company to make other canals, directed that the 
former act, and all pmvers, provisions, exceptions, 
rules, remedies, regulations, penalties, forfeitures, 
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iirticlcs. matteis and tliiii.irs therein contained, 
whall be in fuU force, and .shall extend to and be 
useil, executed, ajiidied. enforced and put in 
■exeeulion. to all intents and piiri)osos, as to that 
.act and the several matters and things therein 
eontaiued, for inahing an<l maintaining the 
■canals to he made br virtue of that act, and for 
■carrying the se\'erai piu’poses of that act into 
■exccniioii in as ample and beneficial a manner, 
to all intents and }iurpo<es. as if the same had 
])een resiiectivcly re-enacted in the body of that 
act : — -Held, ihat the clause taking UAvay the 
certiorari must be considered as embodied in the 
latter act. 7/c.f v. Yot'huJilvp (Tllif.) JJ., S 
N. tk il. S 02 ; I A. .k, E. r,r,:i ; :i L. J., H. C. 117. 

Order of county justices made in jiursuance of 
the repealed 5 Clco. 4. c. .S,"), s. 1, and repealed 
lilunicipal Corporations Act, ISilo, 5 ic. 6 Will. 4, 
c. 7(5, s. 114, notwithstanding s. 182 of the, latter 
act, held removable bv certiorari. v. 71«w- 

■crov/th-fl .at;, 11 A. fc‘.E. 144 : 8 P. JJ. 86; !) 
L. .1.. Q. B. 9. 

Ord(!r of justices oti surveyors of highways, 
nnder s. 7 of the re]»ealcd Nuisances llcmoval 
Act. 18.5“), IS & 19 Viet. c. 121. for payment of 
expenses of a sewer, held remov.able, notwith- 
standing that writ was taken away by s. 182. 
TAy/. v. 80 L. J., M. 0. 41 ; 6 Jur. (N.s.) 

1369 ; 8 L. T. '404. 

Jurisdiction, to Grant.] — When a certiorari is 
•.said to be taken away by statute, the superior 
court is not absolutely depi'ived of the po-\ver to 
issue the writ : hut its action as to the writ is 
controlled and limited, and it cannot quash the. 
<u-der removed by certiorari excej)t upon the 
gi'outnl either of a mauife-st defect of jurisdiction 
in the tribunal that made the order, or of mani- 
■fesf; fraud in tlie pjarty procuring it. Colonial 
JhtnU ofAuHtnuluHia v. Wilhoi. 48 L. .T., P. C. 89 : 
L. Pu r; P. C. 417 ; 80 L. T. 287 : 22 W. 11. 516. 

Matters on which the defect of jurisdiction 
■depends may bo apparent on the face of the 
])roccedings, or may be brought before the 
■snperior court by affidavit, but they must be 
-extrinsic to the adjudication impeached. H). 

Objections on the groiiud of defect of juris- 
•tliction may be founded on the character and 
constitution of the inferior court, the nature of 
the subject-matter of the inquiry, or the ab.sence 
■of .some preliminary proceeding which was 
neccs.sary to give jurksdiction to the info}'ior 
•court. II). 

Tlie objection of defect of jurisdiction cannot 
be entertained if it rests solely on the ground 
that the judge has erroneously found a fact 
which was essential to tlie validity of his order, 
bur which lie was competent to try. Ih. 

A .section in an act of parliament taking awav" 
the writ of certiorari does not apply in the case 
of a total absence of jurisdiction. Bratllaaijh . 
I2i‘ jjarffl, 8 Q. B. I). 7)09. And ace aho nrn-t ra/to. 

Does not Affect the Crown.] — A statute taking 
•away a certiorari does not take it from the 

thowu, unless expressly mentioned. .Rej‘ v. , 

2 Chit. 18(i. y. L\, ltrd‘ v, Baviro, 5 Term Hep. 
626 ; 2 11. 11. 688. 

Tlie rule is not limited to cases where the 
Grown has an actual interest, but extends to all 
prosecutions in, tiie name of the king. v. 

Boulthco. 6 X. & M. 26 : 4 A, & E. 498 ; 1 
H. & W. 718 : 5 L. J., M. C. 57. 

Sect. 90 of the repealed County Courts Act, 
-.9 & 10 Viet. c. 95, which enacted that “no plaint 


under this act shall be removable into the 
snperior courts, unless the debt or damage 
claimed shall exceed 5T.,” did not take awa,y tlic 
ju'O'ogative of the Crown to remove into tlie 
Court of Exchequer a cause in any other court; 
in which the rights of the Crown arc involved. 
llIovHtjoijY. Wood, 1 H. it jST. 58 ; 2 Jur. (x.s.) 452. 

No Affidavits in Answer to.] — By the 

repetiled Excise Management Act, 1827, 7 k. 8 
Geo. 4, c. 53, s. 7J>, no certiorari sliall be issued 
at the .snit of the defendant out of any of tlie 
couris of record to remove an iiifonnatioii before 
justices of the peace iii pursuance of any excise 
act, or a judgment thereon ; provided, that nothing 
herein cmitained shall extend to a certiorari sued 
on behalf of liis majesty nut of tlie exchequer, 
A conviction of G. for conimitting an offence 
against the excise la.ws, maliciously, and with 
intent to injure liis master, under tlie repealed 
Malt Duties Act, 7 & 8 Goo. 4. c. 52, s. 46. having 
been removed by certiorari, a rule was obtained 
on behalf of the Crown, and served upon G-., 
calling upon the convicting justices to show 
cau.se w'hy the conviction slmuhl not bo quashed. 
The affidavits cliarged fraiul by the master in 
proenring the conviction, for the inirpose of 
relieving himself of penalties incurred, by him. 
There were no affitiavits in answer : — Held, that 
tlie court must take tlic cliarge to be admitted ; 
and consequently had jurisdiction to quash the 
conviction, notwithstanding 7 & 8 Geo. 4, c, .58, 
s. 79. JT/y/. V. l'f)lhja)-d. 8 New Se.ss. Ca.s. 207 ; 
17 L. J.. M. C. L53 ; 12 Jur. 655. 

When Summary Conviction is Authorised, 
together with an Appeal to Sessions.] — If a 
statute authorising a summary conviction before 
a magistrate gives an apjieal to the sessions, who 
arc (lircctcd to hear and linally detennino the 
matter, tin's does not take away tlie certiorari, 
even after such an appeal made and determined. 

V. .S Term Bep. 542 ; 5 E. E. 445, 

The Cruelty to Animals Act, 1849, 12 & 18 Viet, 
c. !)2, enacts, by s, 14, that a party convicted by 
a justice under the act shall pay sucli penalty, 
damage or compensation as the justice shall 
adjudge, order or award, together with tlie costs 
of conviction, to be settlcil by such justice ; and 
s. 25 gives an appeal to ([uaiter sessions in ail 
cases whore the sum adjudged to bo pairl on any 
conviction shall exceed 21. : — Held, that this 
gives an appeal only in cases where the sum 
adjudged to bo paid as penalty, tlamage or com- 
pensation, exclusive of the costs, exceeds 21. 
Upq. V. Wanwitdi.'shirf. JJ.. 6 El. k Bl. 887 : 2,5 
L. J., M. C. 119 ; 2 Jur. (N.s.) 980 ; 4 W. R. 650. 

Therefoi’c, wliere a party was convicted and 
adjudged to pay 2.s-. 6iT, as a penalty, and 21. In. iid. 
for costs, and gave notice of aiqieal, aftcrward.s 
abandoned, and the sessions iiuulc an order itpon 
him to pay a certain sum to tlie resiiondcnt 
towards his co.sts, on tlie ajipeal the court issued 
a certiorari to bring up the last mentioned order 
to be quashed, though s. 26 prohibits removal by 
certiorari. II). 

By a local act commissioners wei'c appointed 
to drain and improve certain lands. The act 
contained several sections relating to summary 
liroceedings before justices, and a clause enact- 
ing that no proceedings in pursuance of the act 
should be removed by certiorari. Bjr a subsequent 
section an appeal to the quarter sessions was 
given to person.s aggrieved by any deci.siou of 
the commissioners under the act ; — Held, that the 
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dausc as to the certiorari rolateil as well to the at1 
nrnceedings at quartor sesaious as to the summary pa 
proceedings before justices, 

JA 2 New Sess. Cas. Hft ; 3 1). A: L. oc 
101 • 14 L. J., M. c. ir>l, ; y Jur. /V)l. S. 1-, 

V. midlrser 8 J). & h. 117. [jj 

When Right not expressly taken away.]— If pi 
iurisdictiou is given lo an inferior court of eom- cr 
nion taw to try a new offence created by stahii is, ce 
the proceedings may be removed by habeas al 
corpus oum causa, or certiorari, unless expressly sa 
taken away : unless in cases where _thc_ st atute pr 
creating' the offence prescribes a special ]urisdiC' Q 
tion not known to the common law. Ilurtlei/ v. S. 
IJooler, Cow'p. 524. 

When Order has been made without Jurisdic- in 
tion. 1— The adoptive Public Health Act, 1848, ai 
life 12 Viet. c. 1)3 [repcaleil], by s. 55 empowei-ed 
a local board of health to make by-laws for the 
removal by tlie occupier of dust, ashes, ruhlush 
liltii, manure, dung and soil, in or by the side or 
any street ; and s. 115 pnwidod that such by- 
laws shall not be of force until contirrned by a li 
secretarv of state. A by-law retpiii'ed all oecu- u 
])iers within the district to remove all snow oj' n 
(ither obstructions from the footpath, opposite J 
their premises, before nine a.m. U})OU an in- (i 
formation before a magistrate for disobeiliouee 
to tlie by-law, it was objected that the hy-iaw 
was void ; but he decided that he could not enter a 
into the question of the validity of the by-law, a 
because it hud been allowed by a secretary of n 
state, and conviet('.d the party for tlie alleged o 
offence Held, that snow was not within the o 
term.s of s. 55, and therefore the by-law was s 
invalid, and that the magistrate had exceeded s 
his jurisdiction, and therefore a certiorari might 1 
issue, although it was taken iuvay by s. 137 t 
A'w. Y. Hour, 24 L. J., ll. C. 130 : 1 Jur. (n.s.) <• 
803. jSV nom. ifc//. V. TFaw/,, 5 El. tk Bl. 49 ; •' 
3 W. E. 419. ' 

Where a clerk of trustees of a tiini pike-road, 
which was out of repair, had hccu summoned by 
a single justice, and two jnstiees, at a special ^ 
sessions for the highways, without allowing the 
clerk to show that the tiu'upike funds wei'c in- ; 
sufficient, made an order convicting him 'in a 
iicualty, directing him to repair the road in a 
specified time Held, that, though the certiorari 

was taken away by ilie act, the order -was so 
entirely without jurisdiction, that a certiorari 
might issue to bring up the order to quash it. 
Mrtj. V. St. Alhans JJ., 22 L. J., M. C. 142 : 17 
Jur. 531. 

Rormal Defect,]— Where the writ of certiorari 
is taken away by stattite, it will nevertheless lie 
in Ihc case of “excess of jurisdiction; but a 
merely formal defect in an information whereby 
an alleged offence is not properly stated is not an 
excess within the meaning of this rule. Urn. 
Umdlru, 03 T.. J., M. C. 183 ; 10 E. 183 ; 70 | 
L. T. 379 ; 17 Cox, C. C, 739 ; 58 .1. P. 199. 

When Order has been made by Interested 
Magistrates.] — A paving act empowered com- 
missioners to levy rates, giving to parties gideved 
an appeal to the quarter sessions, whoso order 
was to be final ; and no order, I'ate, &c., tvas to 
be removed by certiorari. On appeal against a 
rate, the respondents objected to the admission 
of certain evidence ; the sessions, by a majority 
of eleven magistrates to eight, hold the evidence 


admissible ; three of the eleven magistrates were 
partners in a company to which helong’ed eerlain 
premis(!s assessed to the rate in the naiiu^ 
occupier. The sessions (luashed the rate :— I leld, 
that, a question in the eniise havnigbeen deeule.l 
by a court, imiiroperly (constituted, on account ot 
the ini, crest of the three magistrates, the clause 
prohibit ing certiorari did not operate; and the 
, court had the order of sessions liroiighl up by 
certionu’i, luul quashotl it on iilliilavit nl llir 
above facts, although the affidav its did not 
satisfy the court that the magistrales had acted 
oartiullv Uro. v. ('hrltrnhnn- Commirmonn'.';. .1 
aP). 4t57; 1 G. A 1). 1(!7;10L. 0.99. 

S. P., Atirrditir Oanal to., 11 Q. B. 8a4. 

'l5ut if a party to the appeal, knowing of the 
interest, expre.ssly or impliedly assents to the 
interested magistrate acting, such [larly cannot 
afte.rwards make the objection. Tit. 


Q, In. other Cases. 

Uuder Penal Statutes.]— A certiorari always 
lies to remove proceedings iiiuler penal statutes, 
unless ex]n'essly taken away : and an appeal 
never lies, unless exiiressly given by statute. 
Ur.r V. Oif^/iiohiirij JJ., 3 ,L). A U. 35 ; 2(1 11. R. 
Gbl. 

Courts-Martial.]— Whore the military status 
alone of a person is affected by the sentence of 
a court-martial, the Court of Queen’s Bcnc;h will 
not interfere to control the jurisdiction of tluj 
court-martial ; and therefore, where a military 
officer has been found guilty of a'u offence, and 
sentenced by a court-martial to be dismissed the 
service, the court refused t,o grant a certiorari to 
bring up the in’oceedings (iii a suggestion that 
the court-martial had no jurisdiction over the 
offcucler. Mamorijh, Ur pavto, 1 .13. A S. 4()b ; 
30 Ij. j., Q. B. 29(5 ; 7 Jur. (N.8.) 825 ; 4 L. i- 
409; 9 W. E. 703. 

Colonial Courts.]— Where, upon, an indictment 
in a colonial court proceeding by course_ of the 
coiuiiiou Itiw, the prisonor htis beuii coTivictcd ot 
a criminal offence, and is in exeention of the 
sentence, the Court of Queen’s Bench will not, 
without the fiat of the attorney-general, direct 
a certiorai'i to issue for the pur]iose of bringing 
up the record, and bringing a wn'it of error upon 
' it. Amv, AV imrtr, El.'Bl.' & El. 828 ; 27 L. J., 

■ Q. B. 403 ; 5 Jur. (?r.S.) 333 ; 0 W. E. 600. 

' Indictment of a Justice at Quarter Sessions.] 
—xV justice of the peace for a county being 
. indicted at the county quarter sessions, had 
^ circulated amongst the oiher justices a printed 
- account of the charges against him -Tiekl, 
^ ground for removing the indictment by cert iorarL 
within the re])eale(i 5 & (i W, 4, e. 33. Urr/. v. 
] ih'OiT-r, 8 Bowl. P. C. 325. 

6 Court-Leet. ]— xk certiorari lies to remove a 

presentment, in a court-leel : and wdnni removo(t 
the presentment is traversable. Uc,r v. JlonprU, 
d (knvp. 458. 

I'he court will not grant a certiov.ari to remove 
d the record and proceedings out of a court-leel in 
'1' order to imiuire into t.he propriety of an amere.ia- 
:o ment, whert; the fine has been estreated and paid, 
a Hex V. HcutoiC, 2 Term Eep. 184. 

y Foreign Attachment.] — _W. stied <mt of the 
•e- Tolzey (.lo'urt of Bristol a writ of foreign attach- 
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mont figaniht C.. and f-cizi'd floods oE his under 
it. 'J’hc writ was returned nn the Idtb of Feb- 
ruary. On the- ITlli, E. liled a claim alleging 
The goods TO be; his. To tliis W. on the lOtli 
April replied, that the proputy- was in C., and 
not ill E. On the 11th of May the suit was 
entered in the issue book for 1 rial, and it came 
no for trial on the l^th July, when B. tendered 
a certiorari : — Held, that B. was not entitled to 
■sue it out. uatler 21 Jae. 1. c. 2;i, s. 2. Jiritce v. 
BVe/Y, 3 M. k W. 21 : 7 L. J., Ex. 13. 

From Chancery to Mayor’s Court.] — When a 
suit in the Mayor’s Court was removed by a 
will of cei-tiorari into the Court of Chancery 
and it appeared ipaui the face of the bill that 
:soine of the plaintiifs were out of the jurisdie- 
lion of the Mayoi''s Court, an order was made 
s'x jiarte. witluiut further evidenee, that the suit 
in the Mayor’s Court be i-etained in the Court 
•of Chancei'v. '/’mci/ v. Ojjcu Sfork Krclia ni]f 
Co.. 4t) L. J.. Ch. HI): L. 1!,. 11 Erp .o5l5 ; ]'.) 
'VV. K. 371). 

An order was also made in the suit from the 
'Mayor’s Court that the I'egistrar of that cotirt 
lYiight be at liberty' to pay over to the credit of 
the cause in tlie Court of Cbaneeiy the money 
paid into the ilayov’s Cottrt. Ih. 

Palatine Court.] — Certiorari to remove suit 
-from Chanceiy of Durham to High Court of 
Chancei’y, on account of affinity of one party, 
granted. II.intoii, v. Ltiirnon, Cary, 48. 

To remove a cause out of a court of equity in 
n county iialatinc to High Court of Chancery. 
PoH'nm'ton v. Tiu'hovli. 1 Vern. 178. 

Coroner’s Inquisitions.] — The court refused to 
grant a certiorari to bring up a corouci‘’s inquisi- 
tion to be ciuashed for irregularity, which pin-- 
portefl to be taken before the coroner, but which 
■was in reality taken before his clerk, and which 
■was in other respects invalid. J^.v po Ho, 

1 P. & D. 146 ; S A. & E. y3(i ; 1 W. Mh & H. 
■684, . 

Inquisition under Lands Clauses Act — Time 
for Application,] — Application having been 
made to the High Cottrt of Justice for a writ of 
certiorari, to bring up and quash the proceedings 
■upon an ineptisitiou before the sheriff as to tlie 
.amount of compensatiou to be awarded to a 
claimnnt under the Lands Clauses Consolidation 
Act, 1845. on the ground that the iury in a.ssess- 
iug the compensatioti h.ad taken into considera- 
tion matters which were not legally the subject 
of compensation ; it was proved that ihe appli- 
cants for the wi'it had allowed five months to 
exihre without taking ;my objection to the pro- 
ceedings : — Field, that as the time allowed for 
si'tting aside an award made under the provisions 
of the above-mentioned act hail expired before 
■the apidieatiou was iiiado, the writ, of certiorari 
oudit not to be granted, liot/. v. Skoirurd or 
Hfoward. 49 L. J.. Q. B. 71(5 9 Q. B. 1). 741— 
C. A. Affirming, 42 L. T. 363 ; 28 W. li. 506. 

On Misapplication of Funds by Urhan Au- 
thority,] — By the Publie Health Act, 1875 (38 

39 Viet. c. ,55), s. 174, every contract made by 
an urban authority whereof the value or amount 
exceeds 50Z., shall be in writing and sealed w'ith 
the common seal of such authority. The re- 
pealed 1 Viet, c. 78, s. 44, after reciting that “it 


is expedient to give all persons interested in the 
borough fund of every borotigh a more direct 
and easy remedy for any misapplication of such 
fund,” enacted "that any oi’der of the council of 
any' borough for the payment of money out of the 
boi’ough f mid might be removed into the court 
by certiorari. A resolution was ])as.seil by a cor- 
poration ordering the payment of certain simi.s, 
each exceeding 501, to contractors for costs 
incurred in paving a street, no contracts having 
been entei’cd into under the seal of the corpora- 
tion. Oil an apFilieation for a ccrl iorari to 'bring 
111 ) quash .such re.soliition, on the ground that 
it was a “misapplication ” of the borough funds 
within 1 Viet. c. 78, s. 4 4: — Held, that as the 
work was useful and done al. a reasonable cost, 
and ihcre tvas no suggestion of corruption or 
partiality, there had Ijecii no “misapplication.” 
and the court iu its discretion rofnsetl to grant 
the certiorari. lEcy. v. Xoowich Corpoodfhm, 30 
IV. It. 7.52. Ami sec (Jokporatiox. 

Provisional Order by Secretary of State.]— 
By s. 75 of the repealed Local (Government Act, 
1858, 21 ck 22 Viet. c. 98, ,s. 75, a secretary of 
state, upon a petition of the local board of 
health, and after inquiry, might, by jirovisional 
order, empower that board to jiut in force, with 
reference to the land referred to in the order, 
the powers of the Lands Clauses ('Consolidation 
Act, 1845, 8 (S: 9 Viet. c. 18, with respect to 
the purchase and taking of land otherwise than : 
bj' agreement ; the provisional order so made to 
be -of no validity' unless it had been confirmed 
by act of pailitiment : — Held, tiiat .such order 
cnnld not be removed by certiorari in order to 
be quashed. Rri/. v. irunthiga Board of II oaltli, 

6 B. & S. 401. ' ‘ ‘ 

Eesolution of Vestry.] — A certiorari will not 
lie fo bring up a resolution of the vestry' for the 
ap])ointineut of paid constables under tlie Parish ^ 
Constables Act, 1842, 5 <S: 6 Viet. c. 109, s, 18, 
lUpperlwlmo. Con.duMc.'i. In ro, 5 1). .Ik L. 79 ; 2 
B. C. Hep. 98; 11 Jur. 713. 

Nor the copy of such .resolution forwartled to 
the justices in special sessions, on which they 
made the appointment. Ih. 

But it will lie to bi'iiig up the appointment 
itself made hy the justices iu jiotty' sessions, 
where the proceedings in vestry have tiot been 
conducted in conformity to 58 Goo. 3, e. 69, 
ameudeil by' 59 Geo. 3, c. 85, a poll having been 
demanded and ref u.sed, and the resolution being , 
carried by a show of hands. !?>. 

Consent of Commissioners to Erect Bridge.]— 
By 33 Geo. 3, c. 95, for making a canal, all per- 
sons having freehold or copyhold estates of 1007. 
a year, in the county', and all jicrsoiis residing in 
the county' and having ])eraoual estate.s of 2,0007., 
w'cre made cotiimissioners for settling, deter- 
mining and adjusting all questiorrs, matters and 
differences which should arise between the eom- 
p.any and proprietors of lands. The company 
was to make such briilges as the commissioners 
should judge necc-ssai-y' and a])point, and if 
owners or occupiers of lands should finrl the 
bridges so made insufficient for the commodious 
use and occupatioti of their lauds, they might 
with the consent of the committee of the com- 
pany, upon request, or in case of thotr refusal 
for twenty-one tlays, then with tlte consent of 
the commi.ssioners, make bridges at their own 
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oxjicjise. By s. 71), no poTsons phall bo cnpablo 
of lUitins^aH a commissi onor in any case where he 
shall ho intcrcstofl or conccmu'd in Iho matter in 
question. B., an owner of lamls adjoining the 
canal, made a request to the committee for their 
consezit to erect a bi-idgc' over the cznial, and 
after twenty-one daj's’ refusal api’died to the 
commissioners, who hedd !i meeting, aruL after 
hefu’ing evidence and arguments pro and contra. Time for.] — The rtqzealed l .'i Ueo, 2, c. hS, a. o,, 

gave tlieir eonseut. On motion to quash the only applied to orders, 6ce., of jitsl ices ; and there 

above consent and iqzpmbation, removed by is m* general nile of pmetiee whicli requin's an 

certif>ravi : — Hehl. tliat it was a judicial pro- applicatioiv for a. cejlnirari to be iinule within 
ceedinL^ removable hy certiorari. Jfrtff.y. Ahrr- six mouths of the making of the order, ikc., sought 
(lure Ciniitl Co., 14 Q.'P..8r>4 ; 1!) L. 2.11 ; to be quashed. Ih-fj. v. tShpJJirhl Corpomtion.-W' 

14 Jur. T:!.!. li. J., Q. B, 247 ; L. B. (i (J. B. (>12 ; 2 1 ].. T. (Ifo) : 

The application \vas Gil behalf of B., the owiier lf)W. 11. 1119. 
of land adjoining the canal. In fact, however, 'Where an a])[)lication for a certiorari i.s not 
the bridge was not wanted- for the use of the made under 13 (4eo. 2. IS. s. .1, the iiarlies 

lands, Init to bring coals from a colliery lying applying are not limited to six imuiths, but 

beyond them, which coals would be carrieil liy mayapply at any more lengthened period, as tiic 
the proposed bridge across the etiual to a railwjty. court under the (dreumstane.es may think reason- 
and by that railway to the town, instoml of able. Jh. 

going by the canal. The chairman, and several An aiiplication for a writ of certiorari to bring 
directors and shareholders of the railway com- up an order of magistrates on which a. special 
pany, were swoni an<l acted as commissioners case has been granted must he made within six 
when the application was heard and granted ; — months from the date of the order and not from 
Hehl, that by reason of the intore.st tlicy had in the settlement of the special case, JilViott v, 
the result, the proceedings were void. Ih. 'nioiiipunn, 33 L. T. 3.39 : 24 W. Jl. 1(J. 

Certificate for Admission of Lunatic into Made in Vacation.] — A judge’s order or iiat for 
Asylum,] — A certificate for the admission of a a certiorari to issue in vacation can only be 
lunatic into an asylum, signed by a clergyman granted nisi. Ifor v. (.7iip2>ijifj S<)(/hunj,iil^. k, 
and overseer, under the rcpealci'l Lunacy Act, M. 104; 3 L. .b, M. 0, 61. 

1845. 8 &9 Viet. c. 100. s. 43, held not removable _ _ . g . 

by certiorari. lipi/. v. IMfwId Fp.it, - el. 1.S L. .1., whom made.]— .An npplieatum fo-i’ a ecrtiu- 

M. C. 225. ' ' must be made by the person coniplainuig o1 

. The objection that sneh a certificate is not the onler sought to be brought ii]) for lhtp)ur- 
properlv the. subject of a certiorari, may bo taken pose of being quashcil, and_ oaimot be imide by 
on shewing cause agninsi, a rule to (ina.sh the another ])or.stni on his behali. iov/. v, .uutlL 11 
certificate after it has been returned. Ih. Ir. C. L. 11. 280. 

A certiorari will not he grunted to remove an 

Liquor Licence,] — licence for the sale of erroneous order of .se.s.sioijs. at tlie instance oJM he- 
beer granted bj' the solicitor of excise without jiart y in whose favour 1 he error was made, ifo//. 
the productiou of a certificate from the (worseer. v, DprlnjAi Ut JJ,, 1 C. L. 1!. 239. 
required by 3 k4 Viet, c, 61. s. 2 [reiiealed], held A certiorari to bring up an order of removal 
not to bo ’a judicial act removable by certiorari, may be issued at the iustauee of the parish u])on 
lh;j. OiTiv/ci'x, IS Q. B. 6,S7 ; 21 L. .1., which the order is made, before any aiijieal has- 

M. C. 223 ; 16 .Jur. 907. But see Tiiv/. v. AVefo/* been enlered against such order, ifo//. v. IVnl 
JJ. or Fpif. V. Mil > 1 ) 1 , 42 L. .1., M. C‘. 35 ; R. lotix or WtUattx, 2 Ah;w Boss. Cas. 5 ; 7 (,}. B. 
8 Q. B. 235 ; 27 L. T. 847 ; 21 W. R. 329. 516 ; 14 L. .1, M. 0. l.-)7 ; 9 Jur. 509. 

Writs of certiorari are granted, not as a matter 

Order of Metropolitan Board of Works.]— A ..f right, but in the exercise of a sound jiulicial 
certiorari issued to bring ii]) an order of the discrelion, JItt/o Co)/,)t)/, In re, 14 Ir. C. L. JL 
Metropolitan Board of 'Works, imade under the ;-jc)2. 


sewer, s, where the chaii'inan co-nfes.sed he ' 
ignoraid of the law ajiidk-able to llie care. J 
v. Letm, W, 'W. & I), (hi. S. I’.. I Jur. 151, 


2. How dUTAlKEO. 


on shewing cause agninsi, a ndo to (jua-sh the 
cei’tificate after it has been returned. Ih. 


0, 1.57 ; 9 Jur. 509. 

•ari are granted, not as a matter 
he exercise of a sound judicial 


Metropolis Management Act, 1855, 18 k 19 'Viet, 
c. 120. .s. 214^,011 an .apjieal from fi decision of the 
district hoard, by which order corniiensatiou was 


Evidence in support of.] — To sustain an aiipli- 
cation for a certiorari to remove prcscntmuiits, 


granted to B. as an officoi- to certain cmmiiis- on the ground that they are illegal, the illegality 
sionerf;. The certiorari is taken away hy the act. must ajipcar on the face of the presentments;. 
This certiorari was issued on affidavits, by which the court will not go behind them. 7 h. 
it appeared that B. was not an officer, and that Excess of jurisdiction may be shoii n by ex- 
conseipiently the onlcr was made without juris- trinsic evidence upon affidavits, in order to. 
diction. On shewing cause against a rule to obtain a certiorari. Fo),))! y. S. 77. U)j.. 7 Kl. 
quash this order : — Held, that the Board of tV; BL 660 ; 26 L, Q. B. 22.5 ; 3 Jur. (N.s.) 975 ;. 
Works had jurisdiction on the appeal to decide 5 W. R. 612. 


whether B. was an officer or not ; and that, even 
assuming that their deci.sion wa.s wrong in fact, 
the order was not without jiu’isdicl ion. The rule 
to quash the order was discliarged, and the writ 
of certiorari (puasheil, quia improvide emanavit. 


h. Eecog’nizauces. 

On Removal of Judgments or Orders — ^When. 
.ecessary,] — A rule called upon the pro.secutur 


ot certiorari ( 111 , asheil, qma imiirovKie emanavit. y . 

Fee/, y. St. Old i-e\^ liva )'d of TorJix, S ¥A. k Bl. ii certiorari, issued to remove an order o ; 
529 • 27 L. X. Q, B 5, sessious, couhrming, without appeal, an order ol. 

’ justices, made pursuant to <55 (Jeo. 3. c. (i8, s. 2, 

Presentment from before Commissioners of for stoxiping up a footpath, to shew cause why it 
Sewers,] — Oertiorari granted to remove a pre- should not be quashed, the recognizances required 
sentmeht from before the commissioners of by 5 Geo. 2, e. 19, s. 2, not having been entered. 
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ia(o prrviiiuf-lj- to the writ 1 join,!; i.ssuet I, although the other defendants be convicted; and l(! & 17 
tliey were oidered into after the allowance : — Viet. c. 30, s. n, malces no difference in this ro- 
Heid. that the sitiLiite only tipplios to cases spent. iiV/, v. .Tt'/rc/Zi, 7 EL & P>1. 1-k) ; 2(> L. ,1., 
where tltere was an appetd to the sessions, and Q. IL 177 ; Jnr. (N.S.) OHO ; \Y. 1.1. 202. 

not to oases where the order was cnidiniicd with- _ , „ „ , , 

out appeal. /.Vv/. v. ,/owo.v, <) IK P. 0. nUl ; 5 On Removal of Presentment.]— Tf a iterson 
Jar Bfi-l. ' I against whom a presentment is made by a court 

Hc!ld.'!aso. that the application should have I of sewers obtains a certiorari to remove it into 
been to<ina.sli the allowance, and not the writ the Court of Queen s l5eneh. be must, before the 


itself : and the court refused to mould the rule 
so as to quash the allowance. Jfn 

A. iiTusecntor is not bouml to enter into a re- 
cognizance in order to get a certiorari to remove 
au oj-dcr of sessions for quashing a conviction. 
Ma/. V. Spiwer. 1 I', D. a.i.S : 2 W. ^Y.ic H. 7 ; 
<J A. R. -IS,-) : S L. M. C. 17. 

On removing an action for obstructing a 
right of way, a recognizance irmst be cntcreil 
into, imdcM' lit (ien. :i, c. 70, thf)iigh the action is 
for damages oiilv. FranltH v. Qitin)!vi\ 2 W. 
W. & 

A recognizance in the aliernative, to pay the 
debt and costs, or render the defendant to prison, 
is l)ad. Ib. 


am L not tlxt^ writ; Court of Queen ’.s d;5ench. be must, before the 
to luoidd the rule allowance of the writ, enter into the recogniz- 
jjt ance required by 5 & () Will. 4, c. f53, s. 2. 

0 enter into a re- Ftiltcv, 28 L. J., Q. B. 37/ ; 7 V. 11. 17(3. 


When necessary.] — A certhwari to remove an 
indictment fj-om the sessions may be sued out by 


OL , a icui^jiizaucL luusi uc cniucu the prosecutor without giving .six davs’ previous 
mto, uudcM' 1<) (,en. .3, m /O, though the HCtion is ^ Battum., 1 East, 2<.KS. 

for (lunupges only. v. 2 W. ^he statute, 

VV . cc . - . ,j., . . , ,, do not include the Crown ; therefore, a certiorari 

A recognizance in the idternatiye, to pay the motion of the attorney-general, was di- 
debt and costs, or render the deieudauf to prison, although the time limited by the 

IS tuU. 10 . statufe for applications for such writs had elapsed 

Amount of.] — 5 Geo. 2, c. 3{>, is not com- and the directions in it, relative to notice to the 

})lioil with by the jiarty and his two sureties jnstiees, had not been conqilied^ with by the 
entering into a recognizance in 2b/. each, but it Crown. Ite,e v, Br-i'/ielrij^ I Ld. Ken. 80. 
must be in the entire sum of aOf. Beiv v. Bii/ui, 'I'lie notice of .such motion must be given to the 
8 Term Pep. 21 7. justices, notwithstanding the order of sessioms 

was made subsequently to the opinion of the 

Prosecution by Parish.] — Whore a parish court, on a case to be stated, which was the case 

prosecutes a certiorari to remove <m order of atterwanls stated and settled by the justices at 


.sessions, the recognizance required by a Goo. 2, the sessions. Itr.v v. /SV/.s%y/3.r jj., 1 HI. Sc S. 631. 
c.. lit, s. 2. to prosecute witli effect, must be - , 

entered into by some one inhabitant on behalf Service of.]— Notice of intention to move for 
of the rest of the parish, with two sureties, .a certiorari “ on the tinst day of ne.xt term, or .so 
V. A/wrqelo, 1 N. & P. 23.> ; .7 A, & E. 795 ; won after as I can be heard,*’ is irregular, it 
2 11. & W. il'TT). serveil on the first ilay of that term, though tlie 

jiavty does not, in fact, move, till afier tlie expira- 

^ When there are several Defendants.] — tion'of six days. Floundm, In 're, 4 B. & Ad. 

A certiorari to remove a cause out of tlie Mayor’s 8(>." ; 1 N. A M. r)l)2. 

Court quashed, because one of the .several dc- The notice of aiiplicatioii for a certiorari was 
feiulauts had only put in bail for himself, and sworn to have been served on B’. S. and another' 
not for the others. Keate v. fliilddeiii, 7 B. & C. justice, " who were iireseiit at the sessions,” when 
02.7 ; 1 Man. A By. ihi") ; 6 L. J. (o.S.) K. B. SH. ithe aj/peal mentioned in the notice was hoard, 

^ ^ .. . . and were and. are two of the justices by and 

On Removal of Indictment.] — An iiidictiiient pL-foro ivlioni the onlcr of sessions mentioned in 
was removed into the Queen's Bench by certio- the notice was made.” The notice was signed 
. rari olilained at the iiisiaiice of tlie prosecutor, py j. m., the attorney for the inhabitants of 
who entered mto a rceognizaiice, with two sure- ••‘the respondent parish” Held, that the service 
ties, conditioned that ho should prosecute with .iv-xs sufficient, inasmuch as F. S'., under the cir- 
elfeet and ])orforni all sucli orders and things as eumstanccs, must be considered as a member of 
the court should direct. The defcmlants having ^,0 court, and one of the justices who made the 
been acquitted -Held, that as the recognizance order. Ihq. v. Sn/l'o/k, 18 Q, B. 41(3 ; 21 L. J., 
was not ill the form pre.scribed by the Crhinual j.i_ c. Itiii •' 1(3 .Jur! 612. 

Procedure Act. ISoil, 16 A 17 \ict. c, ilO, s. 5, Service of notice of certiorari upon two justices, 
i.e. conditioned to pay the defendant’s costs on ^^voni to have been iiresent at the hearing of the 
acquittal, they were not entitled to costs, 7>W/. apiieal, is sufficient. Beq. v. Cornwall JJ., 1 
\\Fn.d Htoke, G 13. A S. oGG ; 84 L. J., M. C. IDO : jjew Scss. Cas. 414 ; D Jur. 110. 

11 Jnr. (X..S.) .SOD ; 18 W. B. 787. 

A corporation is not included within the Affidavit of.] — Au affidavit of service of 

Griiuiiial Proeediirc Act, 18,78, 16 A 17 Viet, notice for a certiorari to remove au order ofjus- 
c. 80, H. 8 : and, tlierefore, where an indictment tices stating, “that the deponent did serve 11. 
against a corporation for non-repair of a high- N., esquire, one of the justices, at the dwelling- 
way, which had been directed by justices to be house and usual place of abode of him. li. N,, at, 
])referred at sessions, was jemovcrl by certiorari Ac., by leaving a duplicate or counterpai-t of the 
at tlie instance of the prosecutor, the prosecutor notice with W. E.,the medical assistant of B. N., 
was not required to enter into recognizances ho B. N. being ill in bed,” is insufficient, as it 
under that .section. Bef/.v. Jlr/icli enter (brjwra- does not appear that the service of the notice 
fion. 7 Rl. A Bl. 4.73 ; 26 L. J., M. C. ()"> ; 3 Jur. upon W. B. was at the dwelling-liouse of B. N. 
(N.s.) 889 ; 5 VV. B. 878. Iteq. v. JYunti. 1 New 8ess. Cas. 49. 

Upon an iqiplication to remove ail indictment An affidavit must shew distinctly that the 
by certiorari by one of several tlefendauts, the justices upon whom the notice of the intended 
judge may order him to enter into a recognizance application for the writ was served, were present , 
to pay the costs, not only if he, but if either of and taking a. part in the proceedings when the • 
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ordc]- was made. It. was stated ia an affidavit 
that the clei)oiient was present at the sessions on 
file da,y when the order was made, and did then 
and lliero see E. and L., the justices .served, act- 
ing as justices of the peace : — Held, insufficient, 
as not shewing' they wei'e the justices liy and iie- 
fore whom the order was made, altliough their 
names were set out in the oajition of the order 
(vF sessions. Bet/. Y. St. Jamns, Colchr,sftjr, 2 Jj. 
M. & r. 814 ; 2(i L. J., M. C. 203 ; 15 Jur. 407. 

■ On the 2Uth of April, the quarter sessions 
granted, a case for the opinion of the Queen's 
Bench ; on the. 18th October, notice in 'WTiting 
of an iuic.ndcd n]>plicatiou for a certiorari, to 
bring n[) the or<ler of scs.sions, was served ui)ou 
two justices ; onthe2()th Octobciyan applica.tion 
was made at chambers for a judge’s fiat, allowing 
the i.ssue of a certiorari ; no judge being in town 
on that day, iin atlidavit; of notice to the justices, 
and of (he other meeessary facts, was sworn be- 
fore a commissiojier, and on the same day the 
affidavit Avas filed at the Crown Office, and a 
eei'tiorari issued : on the 21st. of October, the 
judge's fiat w'as obtained, and filed at the Grown 
Office. Ui)Oii motion to quash the writ quia 
improvide emanavit : — Held, first, that the notice 
to the justices on the 18th of October, was in 
ahundmit time, and that such notice on the 14th 
of October would have been sufficient. Buff. v. 
St. Jliiri/, Wliifarlitfpti, 2 I). (K.S.)964 ; 12 L. J., 
M. 0. 8.5 ; 7 Jur. (502. 

Reid, .secondly, that, upon shewing cause 
against the rule for quashing the writ, which 
. was sought to be snstaijied, upon the ground that 
the writ had been granted niton an insufficient 
affidavit of the service of notice, it was compe- 
tent to the party shewing cause to itrutluco 
affidavits in explanation of such affidavit of ser- 
,vico. Jk 

An fiffidavit that notice had been given to 
J. T. and H. W., two justices of the iteacc present 
at the sessions, at which the appeal mentioned I 
hi the tioticc came on for hearing, is insuifieient, 
as it does tiot shew that; J. I’, and H. AV. were 
actually present on the bench Avheii the appeal 
was heard. Ah.v/. v. IC. B. JJ., 1 New Sess. 
Gas. 4l)(i ; 2 J). 'ic L, ,500 ; 14 L.' J., i\L C. 41 ; 
9 Jur. 188. 

Writ will only issue at instance of Party 
giving Notice.] — A certiorari cannot be issued 
at the instance of any hut the party who has 
given such notice, although he avowedly drops 
the proeeefling, and although it is too late to give 
a fresh notice" Bcj' v. JJ.. 3 B. A; Ad. 250 : 
1 L. J., M. G. 29. 

Contents of.] — The notice must state upon the 
facie of it the name of the jiarty applying for the 
writ. Bf;v v. LaiwaJuu' JJ., 4 B. A* Aid. 28!t. 

In support of an application for a certiorari to 
remove an order of justices, the party suing forth 
the writ must he identified on affidavit with the 
-party who gave, the notice to the justices. Such 
notice ought to specify the name of the party 
intending to sue forth the writ. llcq. v. Sltrvtnl- 
Inu ii JJ., 1) R. P. G, 501 ; 10 L. J.', M. G. 8 : .5 
Jur, 291. S. O., nom. Ih-q. v. IBnc, 4- P. A D. 
320; 11 A. AE. 159. 

^ It must also appear, affirmatively, on affidavit, 
that tlie justices to whom notice was given wei'c 
the justices wlio made the order. The court will 
not infer the identity from the mere coincidence 
of names and descriptions in the order and notice, 
and affidavit of service. 2 h. 


The eidargemcnt by consent of Gn' rule nisi 
for the certiorari will not cure objections to ; the 
notice. Ih. 

The quarter sessions havingeonfirnuid an order 
of removal subject to n euso. a notiee of the 
intention of the appelL'iiit jiarisli (o tqiply for a 
certiorari was addi'cs.'-icd to ‘"J. S. and '1'. H., 1\vo 
of her maje.s1y’s ju.stiees,"’ for (lie Wcr-t Biding of 
the county of A'ork ; and an affidavit of service 
of such jiotice stilting, that the deponent served 
“ J. S. and T. R. SI., Iwoof her majesiy'.s justices 
of the peace” fortho West Biding, is iusullieieut, 
by reason of its not: stating, that the justices so 
served wore two of the justices before wlmm the 
order of sessions was made. Bcq. v. C’tirtinuiJi; 

1 14. A L. 887 ; 8 U. A D. 1(52 5 Q. B. 291 : 

18 L. J., M. G. 2(5 ; 7 Jur. 1129. 

The caption of an order of sessions contained 
the names of A. and B. as two of the. justices 
before whom tlio onler was made ; and it was 
also sworn on behalf of an ap])li('ant fora cer- 
tiorari, who was not at the sessions, that A. 
and B. were two of the justices present at the 
sessions at. Avhich such order was made : — Held, 
against (he party serving the order of se.ssions, 
tliat notice of motion for the writ upon A. ami 
B. was suilicieut. 7.Vy/. v. Srmiiwk't, 1 Now 
Sess. Gas. 595 ; 7 Q. B.' 18(5 ; 11 L. J,. M. 0. 92 ; 

9 Jur. 4.S9. 

It. is necessary that the notice .should he, in 
the fii'st instance, SAvorn to have been given to 
two justices, before Avhoni the. order Ava.s made ; 
and an omission in tliis respect cannot he sup- 
plied hv a subsequent affidavit. B.t't/. v. fril- 
18 L. J.. M. G. 4(5. S. C.. no'm, Beq. v. 
Gil herd yltc, 5 Q. B. 207 ; 8 Jur. 792. 

A notice “in si-x days from the giving of this 
notice, or as soon a,fter as counsel cun ho heard.” 
is sufficient. Beq. v. Buih q or B'm'. 8 D. A L. 
859 ; 2 New Se.ss‘. Gas. Kifl ;' 15 L. M. 0. (5. 

An affidavit that the notice of nioliou Avas 
served on three justices (naming thoui), and 
that they were pre.senb at the trial and hearing 
of the appeal, is a sufficient notice to the justices 
making the order. Bvq. v. Wdta JJ.. i) 1). P, G. 
524 ; 10 L. J., 'll. C. 2.5 ; 5 Jur. 291. ' 

Length of.]^ — The notice must he made six 
days, computing one day exclusively and one day 
inclusively, hefoi-e the rule nisi is apjAliecl for. 
7/e,i‘ V, Ciimhei'lrtJid JJ., 4 N. A il. 878; 1 

H. A W. 1(5. vS. r., Be.r y. Gmdennntjli, 2 A. A E, 
•it58 : Boheiis, Bir jnirte, 50 J. B. 5(57, 

Eule nisi — Notice to Justices, a Condition 
Precedent.] — The six day.s’ notice to the justices, 
required by rule 88 of the GroAvu Office Rules’ 

1 88(5, as a preliminary to the grunt of a Avrit of 
certiorari must preecdetlic motion for a I'ule nisi, 
and not merely the motion for the rule absolute. 
ItohcrU, J'li- parte, suin'u. 

By whom Signed.]— -A not ice to justices of ii 
motion to be made for a cenior.ari “on behalf 
of the churchAvardens and ovcrscei's of 18.,” if 
signed by one clun'chAA'ardcn, i.i not a sufficient 
notiee by the “party or parties suing foi-th” the 
Avrit. Be:(t v. Pamhridqcitldre JJ., H B. A Ad. 
887 ; 1 .L. J., M. G. 97. ‘ 

A notice signed “ W. and S., attorneys for the 
overseers of the iiarish of K.,” is siifficieully 
signed. Bef/. v. IFeefj/iorela/td JJ., 7 Jin'. 899. 
S. r., Bex v. Ahergcle, 1 N, A P. 285 ; 5 A. A E. 
795 ; 2 H. A W. 875. 

A notice, signed in the name of a solicitor, 
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who describes himself “ solicitor for the present 
•churchwardens and overseers of Market Har- 
hoi-oush,” is sufficiently signed. : Iky. x. >^Ui/y 

h 1). IM,;. nr. ; 1 AV. p. c.'i). 

VVheiv The ai.plieants are the cl iiirch wardens 
.and overseers of a parish, it is unnecessary that 
it should give their names. Ih. 

A notice of an intejided ajiidication for a cer- 
tiorari to remove an order relating to a borough, 
rsigued by “A. and B., solicitors for G,, a rate- 
jiayer of the townshij) of M., within ami part of 
llic said borough,” is pritua facie proof of notice 
iroin the party suing forth the. writ, without any 
affidavit by G. that the solicitors acted by his . 
.iiiitlioritv. Fuy. v. Lu.nrdtilrirn .A/i, 3 P. ic T). .S(> ; 
11 A. Ai'E. M-i ; 9 L. .1., Q. B. 9 ; 4 dur. 121. 

A notice of motion for a certiorari to remove an 
order of ipiarter sessions, made on a]j])eal, setting 
•forth the names of the appellant and of the re- 
spondents, atid subscribed by '‘.T. B., attorney for 
the I’espondeiits,” is sufficient, though it does not 
•expros.sly state that the respondents are the 
])arties suing forth the Avrit. Iky. x. Wilk JJ., 

9 D. P. G. o24 ; 10 L. ,T., M. C. 25 ; 5 Jur. 291. 

A notice for a eertioi'ai'i to bring up an allow- 
4inee of accounts by a j.oor-law auditor, itiider 
the Poor Law Amendment Act, 1844, 7 8 Abet, 

c. 101. s. 35, signed by an attorney on belialf of 
the inhabitants of a parish, is sufficient. Meg. v. 
'Ckiddhigntonc, 7 Jur. (^r.t5.) 125. 

d. Limitation of Time. 

Six Calendar Months .] — A certiorari to remove 
.n eonviotioii must be applied for witliin six 
months after the date of such conviction. Mex 
V. JiougJieg, -1 Term Eep. 281 ; 2 R. R. 381. 

So, to remove an order of sessions. Amm.^ 
Lofft. 5-14. S. Meg. v. Angk.wn J.L, 1 B. C. 
Rep. 75 : 10 Jur. 818.' 

So, tn remove an order of sessions confirming 
•an order of removal by two justices, must be 
moved for witliin six calendar months after such 
'Order of sessions made. Max v. Siiat^ex JJ., 1 
M. &S. 631. 

So, where the order is subject to a case to be 
stated, the certiorari must he applied for within 
six montlis after making the order of sessions, 
.and not witliin six months after settling the case. 
Mex v. iSVmw' JJ., 1 M. A S. 734. 

How Calculated.] — Tlie six months run 

fi-om the date when the sessions adjudicate on 
the a[)peal. and tint from the date of the original 
order of justices. M.eg. v. Munuee, 2 D. tV L. 
■9.52 : 1 New Hess. Gas. 5S.o ; 14 L. j., M. G. 75 ; 
■9 Jur. 731. 

A certiorari to remove an order for slopping a 
highway may be ap}dicd for within six calendar 
iiKiiiths after such order has been confirined at 
sessions, tliongh more than six calendar numths 
have elapsed since the order was made. Mex v. 
Middlesex JJ., 5 A. .A: E. (12(5 ; 1 N. & P. 92 ; (1 
L. J., M. G. 10. 

hi August, 1841, a sowers’ jury made a pre- 
sentment of several persons, who I'cceived benefit, 
-or avoidcil damage, from certain sewers ; one of 
the persons, at a subsequent court, delivered in 
41 pajier purporting to be a traverse of the pre- 
■ seutmeut. J'his was specially demurred to by 
the clei'k to the commissioners for informality : 
and in September, 1841, the traverse was held 
insufficient, and an amended traverse refused, 
.and an assessment, made upon the party. In 
Juh', 1S42, he was distrained upon for the 


amount of the assessment; ;■ — Held, that an 
a])plieation for a certiorari to remove the pre- 
sentraeut and other proceedings, in Easter Term. 
1843, Wiis made too late. Meg. v. Tou-ee Hamlet /t 
Commisshmerii of Sewers, 13 L. J.. (J. B. 12; 

7 Jur. 1169. 

Application made within Six Months— 
Absence of Judge.]— If a party attends with all 
necessary materials for making an application for . 
a certiorari on the last day of the six months 
aUowod for making such iin application, and 
leaves his ])ai>ors with the judge’s clerk foi’ the 
jjui’pose of bcitig laid before the judge, iuul states 
tlie nature of his application, the application will 
be consitlerod in time, even though no judge 
should be at chain bei's on that tlay, and no 
deci.sion given till a subsequent day, Mxg. v. 
Allan or Rodqson, 4 B, ic S, 91.5 ; 33 L. J.. M. C, 
98; 10 Jur. (N.s.) 796 ; 9 L. T. 761 ; 12 A¥. R. 
423. But .see M.e,g. x. Hodgson, 9 L. T. 711. 

The court refused a certiorari to bi'ing up an. 
order of se.ssioiis mailc subject to a case more 
Iban six months after the making of the onler, 
where application had been made jit eliamber.s 
witliin the time, but had failed in consequence 
of uon-atieudjiuce of a judge there until after 
the si.x months had expired. L tnheMig, In re, 2 
New Soss. Gas. 315 ; 15 L, J., M. C, 92. 8. P., 

Meg. X. Anglesea JJ., 1 B. C. Rep. 75 ; lU Jur. 
81(5. 


How Intitled.] — In moving for a rule for a 
certiorari, it is irregular to iutitle the affidavits 
on whieli tlie motion is founded in ant* cause ; 
and if they are intitled they cannot "be read. 
Holiro, JCx parte, 1 B. & 0, 267. S. J’., Meg. v. 
Walworth, 1 B. C. Reii. 258 ; 4 D. & L.' 403 ; 10 
Jur. 9(57. 

Affidavits in .supjiort of an application to 
quash a certiorari, bringing up an onler of justices 
fur stopping up a road, must be intitled' in the 
iianies of the parties in the proceeding, and not 
merel,y"in the Queen’s Bench." Meg. x, Jones, 
8 B. P. G. 80 ; 4 Jur. 3(55. 

Affidavits on which a rule nisi i.s obtained to 
set aside a rule absolute foi- a, certiorari before it 
ha.s is.sued may be intitled “in the (.hieon's 
Boncli,’’ without naming the parties. M.eg.x. 
Chose III lire. 12 Jur. 11. 

Contents of, where Decision sought to be set 
aside by reason of Justices being Interested.]— 
AV. having applied to the licensing justices for a 
licence for a new hotel, and the three justices 
who were sitting having refused it, aftei'wards 
applietl to the court for a maudanms tn have the 
case heard again on the ground that B., one of 
the justice.s, wfis interested as owner in one of 
the licensed houses near the j iro poseil hotel. 'Die 
affidavits .shewed that. B.’s wife had succeeded to 
the licensed house, and was t enant for life, hut 
it was a small house without hotel accommoda- 
tion, and not likely to be injured by the new 
licence being granted : — Held, (a) that a man- 
damus could not be granted because the decisioii 
not having been set aside or <iuashod on 
certiorari, the case could not he heard again ; 
(b) TE a certiorari were applied for, the affidavits 
ought to state that the party applying and his 
solicitor did not know at the time that one of 
the justices was interested. Meg. v. Xeiit JJ., 
44 J. P. 298. 
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Jurat.]— Ill the iurat. of an afflaavit sworn in In forma pauperis.]— Wliero a_ Y'" 

the oollufrv for a certiorari, the coinnhssioiior’h moves an iiidictniciil liv cei tioiai i, an '4, 
uanio .should he iireccded by the words ‘■before period when theindietment is rcuiovix ,a priMUu 1 
me," and the omission of them is a fatal defect, in a debtors’ prison, the conil will. aJtm n 11 u 
' anil not a mere irree'idaritv. }h‘i]. x.JSi'i)vhur!i, sue in forma pauperis, ^irkoliton, .^.1 J i i , 

2 Xew Sess. (.'as. iU-iV i“> 1 ^- J-, Q-B. 2CM. S. T., 4 Jur. oOh. 

/tlw/. y. iiZorf'/irtflK 0 Q. B. 028 ; 1 Kew Bess. Cas. _ ™ n tv o+n n-r Ant. 1 

:’)7U ; 2 1). A: L. KIK ; M L. J.. (). B. 1 :3 ; 8 Jur. 1,1 17. Application by Two Parties— Death of Ono. ,— 

Whm•eaeertiol■ari was graiiTcd on tlieapplica- 

Por what Admissible.]— On a return to a lion of two i.artios,_and one of lliem died belom 
certiorari foi- bringing up an order of magistrates, the matter eame on lor argument, the cuiiit he.inl 
made in a matter over which an act of parlia- the case notwithstanding. x oi'itisiui 

nieiit, had .aiven them original and iinal jarisdic- (.V. .Z?..) <7,/., t) I). A; li. 201. 
tion as to the merits, affidavits are, admissible to . r . 

shew tliat the charge made before the magistrates Uotice of Sule.] — ^IVhere an iirder ol sessions 
was one over which they had no jiii-isdiction ; has been returned under a certiorari, and a mu; 
but wlien a sufficient eliargo, appearing on the has been obtained to ipinsh the order, it is a good 
face of the information to be within their juris- pireliniinary objection to an argunieiit on suen 
diction, is brought before them, they act within rule, that no notice of it has been served on the- 
tlieir jurisdietion in eomnieneing the intpiiry, justices who made the order, allliough served on 
and affidavits .am not admissible to shew that the parties interested in supporting it. 7n'//. v- 
tliov oanieto a wroiigeoneliisioTi. Itcri.x. Holton, 9 i). P. t'- JOiiU, 

4 B. (571) ; 1 (]t.^ B. (ffi ; 5 ■ 7 - 

The court will not allow the evidence in the Confirmation of Order by Quashing Rule, j ^ 
court lielow to be suppleuieiited by affidavit of Untler o (leo. 2, e. ID, s. 2, an order reuioyed 
other facts which occurred at the time of the certiimii'i is ciiiitirmeil by siiniily discharging the 
offence, hut were not given in oviileiiec before rule for quashing it, lion. v. Lutohjood, (j (.i. tu 
the court below. iiV//. v. (Jorh Count ij .7.7., .atil. 

1.0 Cox, C. U. 78. ' ,, ^ , 

Appeal on.] — dn a iiomt reserved ou Uie triiu. 
When Necessary.]— Wlierea certiorari is moved of au iiulLctmciit fur non-repair of a highway, 
for to bring up the depositions against a iiei'.mu removed by certiorari, there cannot be an appeal, 
charged with felony, in tirder to have him hailed to a court of error, lion. v. llawhkuout, 1.1 \\ . .u. 

: in the country, an affidavit that he oaiiuot atlord 11(5. _ _ c . .• w 

to be brought up into court by habeas corpus is No appeal lies in n case oh a cert loran. Jtouton 
not necessary. Hot/, v. Cvoaonj, 1 W. P. 0. 4 ; v. Loliorro. 3D L. ■!., P. (J. 17 ; L. It. 3 i . (... la/ 

4 .Jur, lOir,. V • 22 L. T. 73.-> ; IS W. 11. 4)8. _ 

In moving for a certiorari to bring up deposi- xV rule for a certiorari Iniviiig been obtained lu 
tions taken before a coroner or magistrate, with the Queen’s Beueb ilivision to briugu)ia f’tnn* 
a view to admitting a partv committed fur trial mary eonviction by justiues to quash d on the 
onacharge of munlerorinauslaiighter, itis the ground of winit of jurisdietion, the eourt dis- 
proper cour.se to prnduee copies of siieh de])0si- charged the rule: — .Hold, tliat the ease was 
tions verified bv affidavit, and on them to ground within the last clause ol. s, 4( of the Judicatuie 
the apidication. Itor/. \. HtirflioJouiij, Dears. Act, 1873, as a judgment of tlio High Court in a 
C. C'. (50 ; 17 Jur. 184. criminal matter, and that there was theretore no. 

A certiorari ivill not be granted to bring up appeal, llotf. v. 'I’’ ‘ 

an inquisition of a com pensa tion jury, unless Q. B. D. Bl j 3.a Ij. T. 538; 2-5 W . R, 14.); 13. 
defects in the inquisition are ]iositive]y swum to. Cox, C. 0. 3.58 — C. x\. 


Itoa. \. Mffiiolio.'itor (ind Leodu .ZZy.. 8 A. & E. . t 

413 ; 3 N, A: P. 43D ; 1 \Y. W. &. H.' 458 ; 8 L. J., Leave to Appeal not Req[uii’ed,]—Au appeal 
Q. B. (5(5 : 2 Jur. 857. fi'om an order of the Queen s Bench .Uivisiou,, 

discharging a rule for a certiorari to bring up an 
f. Motion and Buie. justices in petty sessimis, is not an 

appeal from an nifenor court within s, 4fj of the- 
Rule.] — 'j’here must be a rule nisi in the first Judicature Act, 1873, and no leave to appeal is 
instance' for a certiorari, to remove iirocccdings reipiired. llotj. v. Homhovton, Hot], v. Smith, 4D^ 
of the eominissionci'.s of sewei’s. 2 Chit. L, J., M. 0. 29 ; 5 Q. B. D. Do ; 41 L. T. (5154 ; 2.8- 

137. \Y. R. 3(52 ; 44 J. P. 184— C. A. 

The rule for removing an hutictuieiit for non- ... 

repair of a road from an infci'ior jurisdiction is Argument of Rule for Certiorari^ Simm- 
nisi in the first instance. Ile,v v, Loodu, 5 D, 1’. 0. taneou,sly with Case under Summary J urisdiction. 
123. Act, 1857, 20 & 21 Viet. c. 43.]— A. was convicted 

in order to remove an indictment for a inisde- . for having woollen maleiials suf,pected to have- 
meaner, the nde is absolutein the first instance, been embezzled on his premises ; lie a))plied and 
but in the case of a felony it is nisi. Hctf. v. obtained a case for the opinion of the Court of 
Sjxencoo, 8 D. P. C. 127 ; J W. W. & H. 418.' ■ Queen’s Bench under Ihc Summary .Jurisdictiou 

A rule for a certiorari to remove a record from Act, 1857, 20 Ai 21 Viet. c. 43, Avhich was in due- 
an inferior jurisdiction is absolute in the first course eulered in the Crown paper; he atter- 
instanco. Puicson Gooday,'d I). 2. Q. wards, but before the argument of 1 lie ease, 

The rule for a certiorari, under 19 Uco. 3, ascertained that the convicting justices were 
c, 70, s, 4, is absolute in the first instance, and connected with the woollen trade, contrary h> 
applies to all cases where the defendant re- the Hosiery Act, 1843, (5 A: 7 Viet. c. 40, s. 25, 
moves himself and his effects out of the in- The eourt granted a rule nisi for a certiorari, ti> 
feinor jurisdiction. Knowles v. Lunch, 2 D. P. C. be heard at the same time as the special case., 
023. lion. v. Arnutaqo, 2 L. T. 459. 


f. Motion and Buie. 
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Fonn of.j — X rctnni in a. cta+iorari need not 
be iiiulor seal, .//r.7' v. Pirlirmiiill, Oalil. 21)7. 

Tlic sonls of jnstices of oyei' and tenniner are 
not essentially uee.essary foi' the removin'^ and 
antlientieating a rociord transnutted to tlic court. 
The reiurn of justict;s to a certiorari is a nit'i'C 
ministerial act. which the court re([iuros to b<i 
autlioiiiicated in a pai'tieular form ; but as it is 
a f(.irm inx-scriljed by no positive law of the land, 
the coiii’t wliioh requires it nia,y recei\e ami 
adopt any other authentic certificate, that the 
record transmitted is the genuine record of the 
court below ; and tin; omission of the pai’ticuiar 
form can only be objected to by the court itself. 
AHiniKoa y. 7dr/.. ;? lii'o. P. C. a] 7. 

The. return of a certioi-ari must return the 
record itself, and not set it out according to its . 
tenor. AuliPir v. Ilu\jton. 1 D. 1’. C. nib. 

The return to a certiorari to remove proceed- 
ing.s froi>i an inferior court, setting out a copy of 
the record, but not returning the record itself, is 
irregular, a, ml the couit ([uashed the return on 
motion. Ptihiirr v. PorfH/th. (> D. lb ('.If ; 1 

& 0. -11 U ; a L. J. (o.s.') K. B. 'AW. 

A I'eturn to a certiorai'i, to remove a cause, 
directed to the judge of an inferior court, certi- 
fying the cause, ii-ud claiming conusance by 
charter, is sutheient if good, uiion the face of it. 
Perrhi v. Ifc-vf, o is. il. 2'JS ; H A. & E. lU.', ; 

1 H. & W. 4,01. 

Amendment of,] — A return to a certiorari was 
sent back to justices by tliecoiu't to be amendcil, 
because they did not ]jut their seals to it, or 
describe tlioniselves a.s justices, Jlej; x. Kciiijon. 

<5 .B. & C. B4U : 9 D, tk E, (3i)4. 

The court refused a criminal information 
against a. magistrate for retui'uing to a certioraii 
a cojiviction of a party in another and more 
formal shape tlian that in which it was first 
drawji uj), ami of which a copy had been 
delivered to the jiarty convicted by the magis- 
trate’s clerk ; the conviction returned being 
warranted by the facts. Ilex v. JJaelmr, 1 East, 
186 . 

Distress Warrant — Action — Limitation of 
Time.] — ^^Ylmre to a cei'tiorari, to bi’hig up an 
order of justices for payment of money', enforced 
by a distress warrant, the justices returned that 
iherc was no order in writing, and the six months 
within which actioji had to he brought under 
the Jmsticcs Protection Act, 1848. 11 <k 12 
Yiet. c. 44, would elapse before cause could be 
shewn, the court quaslied the return, and granted 
a rule nisi to draw up an order ami return it with 
the w'urrant issued upon it. Ret/, v. Tnrlf'ord, 
miwi. la re. 16 W. U. T).!. 

Enlargement of] — Eeiurn enlarged for a year 
on account of dcfenilant's absence from England 
uj)oii a voyage. Tomliu-wn. JlieJti/rd, Mr juiHe, 
20 L. T. 824.' 

Practice as to.] — A dofentlaui appealed to the 
sessions against a cojiviction on a peiml statute, 
whore the conviction was afiirmed ; afterwards 
the record was removed, and the conviction was 
quashed for a defect in (lie information : then 
the prosecutor moved either that the certiorari 
sliould ho sent back to the magistrates, in order 
that they might return the original information 
(which had not the defect), or that a mandamus 
might issue to compel the magistrates to proceed 


on the original information ; but the court, re- 
fused to make such a rule. .Ilex x. Jukee, 8 Term 
liep. 626 ; 5 11. .E. 446. 

After a rule for a certiorari has been made 
absolute, and the return thereto tiled, if the- 
certiorari is.sned improvicR;, the court will order 
it to be supersedoc I, and the intnrn taken off the 
file. Bex V. WuJieJield, 1 Burr. 481) ; 2 Ld. Ken. 
164. , 

Third persons cannot object to the misdii’cetion 
of a certiorari, to remove a cau.se from an inferior 
court, if the proper officers, in whn.se keeping tire 
record is, waive the objection, and return the 
record upon such writ. Pa tael v. J^hib'jhs, 4 
Term Rep. 41)1). 

4. Quashing Writ. 

When Writ ■will be Quashed.] — The court will 
I not quash a certiorari, unless there is an admis- 
sion, or something tantamount to it, by the party 
suing it out, that he has done it foi' the purpose 
of delay. laiiideaa x, RJteil-t, 8 D. P. C. DO. 

Tlic court will grant a rule absolute in the first 
instance, to qua.sli a certiorari removing a cause 
out of an inferior court, which lias been issued 
by the party moving to quash it, where no ste}> 
has been taken by the other party. v, 

ThoniweJl, 2 W.'W. H. .61. 

A pai'ty indicted at se.ssious for obstructing a 
highway, obtained a certiorari, but, without in- 
forming the jij'osecutor that he had done .so, gave 
notice of trial at a subsequent sc.ssions. The prose- 
ctitor attended with his witnesses, and on lhe 
last (iay of the sessions, before the case was 
called on, the defendant lodged his certiorari.. 
The court, under all the eireumstauces, quashetl 
the certiorari, and ordered a procedendo, Bex v. 
llij/f/injt, 6 A. & E. 564. 

if a cause has been removed from an inferioi" 
court after judgment, a rule may be granted for 
(plashing the certiorari, though the iiarty is- 
entitled to a rule for a procedendo. Ord, x. 
BoMa-son, W. W. & D. 51)3. 

For Misdescription of Conviction.] — A 

eouvietiou by justices of a Viorough on the 22ud 
September. 1846, for harboiu'ing a seaman con- 
trary to s. 40 of 7 k. 8 Viet. e. 112 (repealed), 
was drawn up and returned to the Michaeluias- 
scssions. On the 12th .November, a certiorari at 
lhe suit of the attorney -general issued to remove 
the conviction, and on the 21st the justices- 
j'eturued a coiiy of it. On the 3rd December a 
certiorari issued to the justices of the county', to- 
remove the record of a conviction by t'W'o justices 
assigned to hear and determine divers felonies, 
trespasses and other ini.sdemeaJinr.s committed 
within the hoi-ough, for ceitain trespasses and 
contempts against the form of the statute. On 
the 6th the conviction was retui'iiod. Each of 
the writs was issued without a J'ule to .sliew 
cause. On the 2nd January a rule for a con- 
cilium w'as obtained at the instance of the 
attorney-general, and one of the points for ai'gu- 
ment 'was, that the conviction was bad in not 
setting forth the evidence. The court in its di.s- 
cretion refused an application to have the con- 
viction taken off the file and returned to the 
justices iti order they might amend it, on the 
ground that the application was too late ; and 
upon an application ' to <|ua.sh the writ: — I-Ield, 
that the form of the writ was j'ight. Berj. x. Tv rh, 
10 Q. B. 640 : 16 L. J., M. 0. 114 ; 11 Jur. 774. 

Held, secondly, that a misdeseviption of the 
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convictioii. was no ground for ciuaslnng the writ 
•iifler it had been obeyed and the conviction 
ret -urn 0(1. Ih. 

For not Setting Out Order.] — Where 
.ii cei'fiorari had b(;eu issued Lo bring u}) an 
•ni’dor under tlie Parochial Assessinents Act, ISSG, 

(j A: 7 Will. 4, e. U6, s, (1, and neither the order 
itself nor a copy was returned, the court (juashed 
the writ of ctirtiorari, as it neither set out the 
•order nor stated that it was in wvritiiig. Me//. 
V. V ’!//// ii . JJ ., S Jut. DHO. 

Affidavits used in Proceedings to ftuash.] — i 
AHidavits, on moving for a rule to quash a cer- 1 
tiorari, on. the ground that it has issued iinprovi- 
•dently, shordd not be intitled in a cause. Me//, v. 

8 Jiir. 7!)2. 

When Application to Quash should he made.] 
— A certiorari to bring up a case from the ses- 
sions was issued in December, 1848, on an atlidavit I 
•of service of notice on two inagi.stratcs sworn to , 
have beet) ])reseut at the time the order was 
made:. A rule nisi to (]u.ash the order of sc.ssious 
was obtained oti the 8lh May, in Faster Term, 
1849, the return to the (.•ertioivari being iilocl 
.neaj'ly at 1 he sann.; t ime. A ride nisi 1 o (luash t he 
cej'tiorari on ailidavit, denying the presence of 
■one of those magistrates, obtained in Michaelmas 
Term, 1849, was too l;itc. li/y. v. Mz/.'/h/z/xt/ilt/', 
8 New boss. C.is. (598 ; (5 D. (S: L. 308 ; 19 L. J., 
M. G. 28. 

Where a case from the sessions comes on for 
argument, it is too late to take an otqection to 
the form of the certiomri. M/-//. v. FonlJu/in, 
11 A, & E. 78 ; H P. & 1). 95 ; t)' L. J.. M. C. 8 ; 
4 Jui>. 218. 


v. Denton, 1 P.. & Ad. 92 ; 8 L. ,1. (o.s.) K. H. 883. 

Where a eans(', was rcuiovod from an infei'ior 
court after interk)cni(jry jndgnicni, and before 
inquiry, the court refused to award a jn'oc.edendo, 
a,s the cause might be removed at a,ny time before 
the .shcritl’iS jury was sworn. 0'ol(l//‘i/ v. .V/zen/ten, 
0 Ding. 488 ; 4 11. .k P. 188 ; 8 L. J. fo.H.) (J. V. 
188. 

A procedendo was denied to a bormigh (.;ourt. 
who had tried a cause without tlm prcs(;n(!e of an 
utter barrister of three yen ’ ^ - -r-i • .7 . 

V, 3l-(hnn/’ll. 1 Puit. 518, 

I’hough a habeas corpu? 

_ 7_ i London till after interlocu- 

. ..I --- pro- 

Vo.f V. Jl/irt, 2 Bin-r. f-lS. 

If the judge of an inferior 
receives 


delivered ti 


t he .shorilt s com- 
tory judgment and notice of inquiry, yet 
cedciido ' ■ ’ " 7r , „ 


„ ourt of record 

irtiorari after the time limited by 21 
, s. 2, a procedendo will issue ; and 
that although in tlie meantime the record has 
been filed in tlie court above, L/zreez/ch v. Be/m. 
8 M. & W.()2 ; (1 Dowl. P. C. Ill : M. &. H. 888 ; 
7 L. J., Ex. 10 ; 1 ,Jnr. 9(54, 

If an indictment for felony has been removed 
from an inferior court, in order to issue ])rncc!ss 
of outlawry iq)on it, and the party accused comes 
in, the court will award a i)rncedeiulo to esavry 
the record back. M.e,z‘ \. iVrry, n Term Kep. 178. 

When a prisoner was convicted of ])erjury in 
an inferiur jurisdiction, and the sentence of 
Iransport.Ttion was entered on the record as 
follou's : — Wherefore all and singular the pre- 
mises being seen b.y the justices here, and fully 
understood, it is therefore onleved that he the 
said L. K. be (ranspoited to the const of New 
South Wales, or .some one or otlier of the islaiuls 
adjacent, for and during the term of seven 
years” ; — Held, that this was not a judgment, 
but merely an order; and the court awarded a 
procedendo coimuandiug the court below to pro- 
nounce tiie proper judgment, ami in the mean- 
time admitted the prisoner to bail. lte.e. v. 
IConzez)/‘th!/, 8 D.& li. 173 ; 1 15. &C. 711. 

Jurisdiction to Grant.]— A judge of any of the 
three superior common law ('marts has jurisdio 
tion to make an order for the issuing (if a pro- 
cedendo, to send b.'ick proceedings on an indict- 
ment for felony I'emoved by certiorari from an 
inferior court, and it rests in his tliscretion 
whether such onler should be made upon a sum- 
mons to .shew cause, or immediately. Mz'z/. v. 

18 q. P>. 773; 2 Den. 0. ‘C. .513: 3 
Car. ^ K. 211 ; 21 L. J., M. C. 221 ; 17 ,Jur. 282. 

On the return of a by-law to a habeas coi-jnis 
: ciirn causa, a procedendo cannot be awaivhjd to 
lany corjioratKJu except London. M/u- v. Wor- 
j zmdez’ C)za/uhci‘l/t//i. 2 r.d. Ken. 4(59. 


o. Procedendo. 

Wlien Granted.] — certiorari to remove an 
s-u'cler of sessions had been quashed, because the 
atlidavit on which it issued omitted to .state that 
the justices on whom it was served had been 
present at the. making of the order. A fresh eer- 
tiorari being subsequently moved for and refus(3d, 
in consequence of more than six months having 
elajisod, aiiplication was then made for a man- 
damu.s, eommautling the justices lo enter con- 
tinuances and hear; but, semble on the ante- 
ccdciiT facts, there had been alroadj" a hearing of 
the appeal by the justices. On an intimation, 
however, that a doubt existed at the Crown Ofiice 
it was the record or a transcript 


.as lo whethe 

niercly which had been rctuiiied and filed, the 
•coui't granted a rule nisi for a proeccleiuln to 
carry back the )-ecord to sessions. Mr//, v. C'ziz't- 
wovtk, 8 Jur. 860. 

The 17 Gen. 8, c. 66, s. 14, imposes a penalty 
•of 20?. on any person having in his pos.session 
materials purloined or embezzled, whieh forfei- 
ture may be levied liy flistress. By a conviction 
l)y two justices under this statute, 'the defendant 
was seulencedto a forfeiture of 20Z., oi', in de- 
fault, to be committed ioprisoii. The eonviclion, 
having been subsequently quashed on appeal, 
subject to a case, was removed into the Queen's 
Bench by certiorari, and confirmed, A levari 
facias issued for the penalty, to which there was 
a return of nulla hona. The court granted a 
procedendo to ca,rry back to the sessions the 
record of conviction, commanding the justices 


When Stayed.] — A cause was removed from an 
inferior court by hab(*as corpus cum causa, to 
which a rot, urn was made, stating a cnstoni under 
which the defendant was .sued and arro.sted : 
oiTor was suggested upon the face of the ])ro- 
ceedings below ; the court would not stay the 
procedendo merely 011 (hat ground, but left the 
defoiuUmt to his will, of orro)-. JForton v. Mz-z-k- 
znan, 6 Term Hep. 700. 


Practice as to.] — A cause rein.auded from an 
inferior court, by habeas coiqnis, and afterwards 
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in case where a hospital committee hue i marie a 
chai'ge against, their architect of giving an ini- 
pi’oper certificate, and entered the chaige on the- 
minutes, the architect having known for six 
years of the charge, hu<-. only for t wo of the entry. 
Hopper, Hx parte, ^ W. R. 517. 

When Offence against Public Interests,]— The- 
court will grant a crimin.al information on the- 
sole testimonj’- of a particeps r;riiruuis (raicontra- 
clictcd), where the offence is against (he piihlic- 
interest:., as bribery in the election of an alder- 
man, who will, by virtue of his office, be a justice- 
tvf peace. Rex v. Steward or Turner, 2 & id; 

12 ; 9 L. J. (O.S.) K. E. 14H. 

Between Individuals,] — A letter between pri-- 
vate individuals, contaiiiing abusive matter, but 
not inciting to a breach of the peace, wilt not 
snpi)ort an application for a criminal informa- 
tion, Hale, Me parte, 2 C. L. R. 870 : 2 W. R. 534,- 
The conrt will not grant a criminal informa- 
tion for breach of a public statute creating a 
state offence on the application of a private- 
])erHon, bnt only on the information of the law 
officers of the Crown. CrauisJiay, Ex paiie,. 
8 L. T. 820 ; 8 Cox, C. C. 85G. 

if a ])rivate person desires to punish an infrac- 
tion of such a statute, he must do so by the- 
ordinary machinery for the administration of 
justice, by preferring an imlictraent. Ih, 

Ex Officio by the Attorney-General.]— Infor- 
mation for a misdemeanor refused to the- 
atloniey-general. on behalf of the Cro-\vn, be(jause- 
he may grant one himself. Rea; v. Phjmouth 
Corporation, 4 Burr. 2087, 

The court will not give leave to qua,sh an 
information filed ex-officio by the attorney- 
general. He may slop the proceedings irpon it ' 
by nolle prosequi, and tile another. Itex- v. 
Stratton, 1 Dongl. 289. 

A defendant, in an information at the suit of 
the attoi-ney-geiieral, is not entitled to a change of 
venue without his consent. Att.-Gen. v. Smith, 

2 Price, 118. 

In an information at the suit of ihe Orowm, 
the attorney -general is entitled, as a matter^ of 
right, to amend the information on })aymeiit of 
costs. Att.-Gen. v. Raij, 11 M. & W. 464 ; 12;; 
L. ,1., Ex. 852 : 7,T-ar. 561. 

An information in rom may be amended by the- 
Crown, after plea pleadetl, by adding additional 
counts, although a recognizaneo has been entered; 
into by the bail to pay the costs occasioned by 
the claim, such recognizance having been entered 
into before the information filed. Att:-Gen. v, 
iS'w/Y/q 5 M. & W. 372. 

By Solicitor-General.] — May be filed by 

the solicitor-general during a vactincy of the 
office of attorne 5 ’'-gonei'iil, and such vacancy need 
not be aveiTcd on the record. Re,i‘ v. iWdltes,: 
4 Burr. 2570. S. I’., Wilkeuy. Rex ijn error'), . 
4 Bro. P. 0. 360. 


B. CRIMINAL INFORMATION. 
[Crown Office Rules, 1886, 43 to 50.] 

1. General Prinetples, 121. 

2. Aijuinst J/af/intrafen. 122. 

3. Sendi/iff a Chdlenge, 126. 

4. For Libel, 127. 

5. In, other Cases, 127. 

6. Praatiee. 

a. Application fur, 130. 

b. Affidavits. 131. 

Practice Generally, 133. 


Discretionary.] — The granting of a criminal 
information is discretionary undei- the circum- 
Ktauces. Anon., Loffr, 323. And see Rex v. 
Robin, son, 1 W. Bl. 541. 

The conrt will nor entertain an application for 
a criminal infoi-niation on light or trivial grounds, 
or where no imputations are made individually 
on the person applying for the infommtion, but 
will leave him to his remedy by action or imlict- 
ment. Ree/. v. Mead, 4 Jur. 1014. 

On a rule for an information, tliongli the court 
m.ay think a ground is laid, yet if under the cir- 
ciuiislances the payment of the ])rosecutoi''’s costs 
appears an adequate punishment, they w'ill dis- 
chai-ge the rule on the defendant’s undertaking 
so to "do. Re.r v. Morfian, 1 l)ougl. 314. 

Not grantable ag.ainst a veiy poor person. 
Anon., LofPt, 15.5. 

All information was refused until an action 
fo)' the same offence was discontinued. Rex v. 
Field ini/, 2 Burr. 6.54 ; 2 Ld. Ken. 386. 


2. Against Magistbates. 

When Granted.] — ^When a justice of the peace- 
acts from indirect or corrupt motives, the court 
W’ill punish him by information. Rex v. Cozens,. 
2 Dough 426. 

No information wiU be granted against justices- 
acting in sessions, except in very flagrant cases.. 
Jtex V. Sea/ord JJ., 1 W. Bl. 432. 


Refusal on Ground of Delay.] — Rule for cri- 
.inal iuformation refused on gi-ound of tlelay. 


CROWN OFFICE — Crmuicd Information. 


■Wherever magistrates act uprightly, though 
lhcy mistake the law, no information will be 
granted against them. Itnx JaeJison, 1 Tenn 
‘lleii. (ioH 1 II. Tl. tUil- 

On an applicati<m for a rule nisi for a criminal j 
information against a magistrate, the question isi 
not wliether the act done might oii full investiga- j 
t inn Ije found to bo strictly right-, hut whetlier it ' 
proceeded from oppressive, dishonest., or corrupt j 
motives (unde]- which fear and favour mayi 
generally Ijc ineliided), or from mistake or error ; I 
in either of the latter instances the court will j 
not. grant, the rule. Reiv v, Bormu, 3 B. tc Aid. | 
132;“ 22 11 . 11 . 417. I 

'I’lic c;ourt will not grant an information against i 
a. magistrate, f<n- having improperly convicted a 
jjcrson, unle.ss the i)arty complaining make,s an 
excnli)atory affidavit, denymg the facts. Iteu- v. 
Welmter,^ Term Eop. 388. iSeeTfftc v, W/lli(ti/t,s\ 
24 li. R. ISO. 

A fu'iiuinal information was refu.sed against a 
magistrate foi- returning to a writ of certiorari a 
conviction of .a party in another and more formal 
.shape than tliat in which it was lirst drawn up, 
and of which a copy had been delivered to the 
party convicted hy the magistrate’s ekulc ; the 
.conviction returncrl being warranted by the 
facts. .E('x V. Bai'h'v. 1 East, ISd. 

Where tlie justices had not appeared to have 
.•acted corrupt! V. an information was refused. 
Jte;c V. Bttj/lid--^ Burr. 1318, 

The court will not grant a rule nisi for a 
.criminal infoimation against magistral-.es, unless 
it appears they have acted from an oppressive, 
.di,shonest, or coiTupt motive, n7idor which fear 
and favour are included. Fentimun, In re, 
i 17. & M. 128 ; 1 A. & E. 127. 

Misconduct in his office may render a magis- 
trate amenable to a criminal in-furmation, tlioiigh 
he be not autiiated by motives of ])ecuniary 
intei’cst or i)C‘rsonal malice — as, if he gives way 
to passion sn an clearly to interfere with the due 
.administration of justice ; but a mere display (jf 
ill-humour, or an error of judgment, .such as the 
omission to administer an oath, or to give a cau- 
tion to a dying man before taking his examina- 
tion, will not induce the court to interfere. 
Be//. V. Bnrfirn, 4 Cox, C. C. 3.53. 

A criminal information was granted for these 
words, in a letter to a mayor : “ I am sure you 
will not be persuaded from doing justice by any 
little acts of your town clerk, whose consummate 
malice and wickedness agaijist mo and rny family 
will make him do anvthing, be it ever .so vile.” 
i?«.P V. IVaife, 1 Wils. 22. 

Improperly Issuing Summons.] — 'Where a 
magistrate, upon whose propeidy a m.alicious 
trespass had been committed, issued a summons 
requiring tlie offender to appear befoi’e him.sclf, 
MV some olhcr magistrate, and purporling that 
information had been given to him (the iriagis- 
tmte) on oath, whereas no oath had been taken, 
and the iuforniatiou had been communicated hy 
the magistrate to the informer ; the court, in 
■discharging a rule for a criminal information 
.against the magistrate, refused to give him his 
■costs. Be,r V. Wliateley, 4 Man, & Ilja 431 , 

Improperly Committing.] — An information 
^oes agaiii.st a justice for coiumitting a man for 
not paying l.v. for discharging his warrant. Rex 
V. Jones, 1 Wils. 7. 

'Eiilc nisi for an information against justices of 
■the peace making a commitment without pre- 


viously taking the pu'nseculnr's oath, who was 
a peer of the rcahn. and also for neglecting 
to take the nolde pro.secutoY'’.s i-ecognixanoc to 
pi'osecuto, di.scliarged, these being deemed i>nly 
irreguJar, not cviminal. Jtrx v. Field iiui. 2 Burr. 
719. 

No ground for criminal information wliere ntj 
imjYUtation of a eorru])t motive on tlie ])art oi 
the judge. 1(1 Jur. 9i)5. 

Granting or Eefusing Licence.] — An inforina- 
tiou will lie granted against a justice (-(f the 
peace, as well for granting as fitr refusing an ale 
licence inijirojietiv. hV,r v. HolUoid (ind Ftirsfer. 

1 Term Be]). (592 31 it. II. 3(52. 

An infonnation was granted against justices of 
the peace for refusing to grant an ale liccnct' 
from motives of rcseutinent. Re-r v. Ilarrin, 
3 Burr. 1 71(). And .see Rr,v v. Ymnu/, 1 Bui’r. .'(.p;. 

All information against a justice, upon a 
charge of refusing to grant a licence, will bo 
refu.sed if the reasons assigned for the refusal 
prove false in fact. Rr.r v. -If/n///, 2 Burr. ().j3. 

An information was granted for refusing to 
grant licences to those publieans who voted 
against tlieir rceommendation of candidate, s foi- 
members of ))a.rlianio.nt for the borough. Re.x v. 
WillutiiiH, 3 Buit. 1.317. 

Accusing Magistrate of Misconduct,] — 'i’he 
court will not grant a criminal information for 
calling a magistrate a liar, accusing him of mis- 
conduct in reference to his having absented him- 
self from an election of clerk to the magistrates, 
and threatening a repetition of the .same lan- 
guage whenever such magistrate came into tlie 
town, unless there appears an intention to pro- 
voke a b]-each of the peace, Chtiimun, F,r pnrte, 
4xi.& E. 773. , ■ , 

The court will not gi’anf. a criminal inixirma- 
tion for unwritten words imputing to a justice 
malversation in his office, if the tvords neither 
were spoken at the time when the jtistiee was 
acting, nor tended to a broach of the peace. 
Marihorouqh (Bulte'), Fx jniHe, 5 Q. B. 9.53 ; 
D. & M. 720 ; 1 New Ness. Cas. 19,3 ; 13 L. 

M. 0. 103 ; 8 Jur. C()4. See Rex v. Rett, 7 Ir, 
C. Ij. R. 584, 

Rejecting Bail,] — A rule for a criminal infor- 
mation will not be granted again.st justices who 
wTongly or improperly reject bail, unless it 
inanifestly a[)iiears to the court, by eoriclitsivo 
and satisfactory evidence, that they tvere also 
influenced by partial and corrupt motives. Rey. 
V. Badytr, (> ,lnr. 994. 

Whei-e the jiceuniary suflicicncy and solvency 
of bail are undisimtod. the rejection of such bail 
on the gnnuul of a coincidence of political 
opinion with the poison or persons foi- -vviinse 
appearance the bail offer to become surety is 
improper, even though such rejection by the 
jmstices is reconcilable with the absence of , 
corrui>t. motives. Ih. 

Where justices reject bail on the ground that 
the ])arties entertain objectionable political 
opinions, and on other grounds which arc con- 
cealed and not stated, the court will giant a rule 
ni,si, calling’ on the magisti’ates refusing to .shew' 
cause -why a eriminal information should not be 
filed against them. Ih. 

The justices, in answer to the rule, deposed 
that they were not actuated by any corrupt or 
malicious motive in the rejection of the bail. 
The com-t discharged the rule, but reituired 
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1liem to pay all the costs. 8. O., D. & M. 37o : 
4 Q. B. 4()S 12 L. J., M. 0. OG ; 7 Jnr. 21G. 

Court will regard Motives of Acts.] — When 
a criminal infoniinliou is a])plictl for against 
jnagisiratG.s, the (]ues(ion for the c:unrt i.s, jiot 
wht'.ther their acts be fouiul upon investigation 
to be strictly right or not, but whether they 
were iiiflueiiccfl by corrupt, oppressis'e, or partial 
motives, or aetetl in error, and from mistalce 
■only. In the latter case the coui't will not grant 
the rule. ifc//. v. B. & M. 375 ; 4 Q. B. 

4GS ; 12 L. J., M. C. GG ; 7 Jur. 21G. 

Assault.] — Where an assault i,s committed by 
a magistrate on ati attorney several day.s after he 
bad conducted ceitain ])roeccdings against such 
magistrate, the court will not grant a rule for a 
•criminal information (ijia.‘^;7iiuch as the bmaeh 
■of the peace has not been qua magistrate), but 
Avill leave the party in the remedies by indict- 
ment or action. Lrr, Mr 7 .Tur. 441. 

U])on a motion for a criminal informa.tiou, it 
appeared that the applicjint was an attorney, 
and an officer of the coui't, and the penson 
against whom the application wars made was 
a magistrate, and that the latter had assaulted 
the former in revenge, it was suggc.sted, for his 
having conducted some proceedings against him, 
•on beiialf of a client', before justices, for a iire- 
vious assault. The court refused to intcrpo.se its 
•extraordinary protection to the ajjplicant, but 
left him to hi.s I'emedy by indictment or action. 
Reg, T. Arrowsmith^ 2 D. (tt.s.) 7t)4. 

Application — Time for.] — The court will grant 
a rule nisi for a criminal information at the end 
■of a term against a magistrate for malpractices 
■during the term, but not for any misconduct 
Ijofore the term. Re,v v. Smith, 7 Term Rep. SO. 

A criminal information for mi.scondiict in office 
may be moved for against a magistrate in the 
•second term after the alleged raiseonduct, though 
an assize has intervened, the motion being made 
•early enough to allow of cause being shewn in 
the same term. Reg. v. Sa /aider , 10 Q. B. 484. 

Whore facts- tending to criminate a magistrate 
took place twelve mouths before the application 
to the court, they refused to grant a criminal 
■information, although the prosecutor, in order to 
■excuse the delay, stated that the facts had not 
•come to his knowletlge till a very short time 
before the ap})lication was made. Rc,i‘ v. Ri/tlw]), 
.5 B. & Aid. 612 ; 24 R. R. 494. 

A criminal information may be moved for 
■against magistrates, for miscoucluct in the execu- 
tion of their offices, in the second term after the 
•offence committed, there being no intervening 
assizes, Re/r v. Ilu/'rie/s. 13 East. 270 ; 12 R. R, 
il38. 

The court will not grant a rule nisi for a 
criminal information against a magistrate, so 
late in the second term after the imputed 
•offeneo, as to jjreclude him from the opjmrtuiiily 
•of shewing' cause against it in the same term, 
Rex V. Mar,'<hilL 13 East, 322 ; 12 R. R. 340. 

— ' — Costs of.] — If complaint for information 
ngainst justice proves frivolous, atbmiey as 'well 
ns original cum plainer must pay the costs. Rpap 
V. Fielding, 2 Burr. G.o4 ; 2 Ld, Ken. 380. 

Notice of.] — A magistrate is entitled to 

■notice before an application is made for a 
■criminal information, wdiere he i.s charged 


with misconduct in his magisterial capacity, 
although other misconduct is also charged. Rrx 
V. JRwimmq, 2 K. M. 477 ; 5 B. & Ad. GG6 : 3 
L. J., M. o'. 3. 

A magistrate is entitled in all cases to six days’ 
notice, of an intemtion to apply for a rule :nisi 
for a cidminal information; and it is not sutfi- 
cient that six days have in fact expired bet-ween 
the notice and the motion, if the notice contem- 
plates an earlier applicidion. Jb. 

On an application for attachment or criminal 
information, against a justice of. the peace for 
misconduct in the exercise or under the authority 
of his office, it mu,st be shown that six clear 
days’ previous notice in writing has been given 
to him. Reg. v. Rue, 8 Ir. R. C. L. .')24. 


3. SBJfDIXG A CHALLEISraE. 

Upon ■what Evidence granted.] — Upon a 
motiou for a criminal infOT’mation against A. for 
challenging B., an affidavit- staling, that in a 
corresijoudcnce between them A. had intimated 
an intention, after the settlement of account.s 
between himself and B., to require an apology 
for offensive ex})ressions contained in a letter 
received by him from B., or “such satisfaction as 
is usual on such occasions between gentlemen ” ; 
and that afterwards C., a relation of A., came 
with a letter of B. in his hand, .settled the ac- . 
count by paying a balance due from A. to B., ami 
after saying that he had come in couscqueiiee of 
the letter in his hand, delivered a hostile message 
as from A. : — is insufficient to connect A. with 
the challenge ; and therefore the court I'efused 
the rule. Rex v. YoiaigJ/unheiud, 4 K. & M. H.GO, 

Where the affidavits in sii}»port of an applica- 
tion for a criminal information against a. party 
for writing letters, provoking a breach of tlie 
peace, stated the belief of the deponents, that 
the letters were in the handwriting of the party, 
not fi'om their own Icnowlodge of his hand- 
writing, but from tlie information of other per- 
sons, tile court refused a rule to shew cause, on 
the ground tliat such evidence ivould not warrant 
a grand jury in Hading a true bill. WUUmn,s-, 
Mx jmrte, dm. iVA'A 

Tlie court also refused leave to renew the 
application upon affidavits supplying sufficient 
evidence of the handwriting. Ih. 

An affidavit by A., stating that B. had brought 
him a challenge from G., and that B. had refused 
to make an affidavit that C. sent .liim with it, is ; 
]iot evidence in which the court will grant a rule 
nisi for a criminal information against 0. for 
sending the challenge. Rex v, ^]'illp.tt, G Term 
Rep. 294. " . ' 

Rule to shew cause for information for chal- 
lenge, granted on producing only copie.s of the 
letters containing it. Rex v, Ohappel, ] Burr. 402. 

An information was refused where the charge 
of giving a challenge was made under false and 
ambiguous coloui's ; the words sjjoken admitting 
of a favourable interpretation. Rridimtx v. 
Artdinr, Lofft, 393. 

Right to, forfeited,]-T-Whore n person who was 
challenged to ffght a duel a|)])lied for a criminal 
infoi'mation, and in his afficlavit, in support of 
the application, stated, “ that the defendant had 
been dismissed from her majesty's service, Linder 
circumstances 'which would, in the opinion of 
oificers and gentlemen, disentitle him to make 
any appeal to the laws of honour, in a case where 
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• of a parish for non-i-epair of 
; cteposed that i ’ ' 
! ferrod at the i 
. jmy ; tliat t; 


110 offcnco was given” : — Held, that by casting 
these irapiitatioiis on the defendant, tlie applicant 
had forfeited his right to obtain the interference 
of the court by crimimtl infonnatiou. Eer/.y. 
DoJu’i'fij, 1 Ani’. & IT. ICi. 

The court- will not grant a criminal informa- 
tion for sending a chaTloage, if, in the coui'se of 
the transactions <»ut of which it arose, the prose- 
cutor has himself sent a challenge to a third 
person connected with the party against whom 
he moves. Et\r v. Lifrnru, 7 A. & Ifl. 277. i 

And this, although the prosecutor’s challenge 
was sent into a foreign country, and did not shew 
any iuteufion to break the peace here. Ih. 


„ „ . of the 

prictors of laud in the p 
who had acted on beh 
earlier stage of the dif 
foreman that tin- road v 
had taken an aiitive par 
of the indictment, such ■ 
dieted only by general f- 
had taken no undue or 
the finding. Mo;/, v. 
Q. B. t!27 ; 2 Hew Sess. 
81 ; 11 Jur. 3()(!. 


iinenti- 


,rt in opposing 
Ijconards. Id 
10 L. ,1.. M. 0. 


Against Theatre Proprietor for Stage Eepre- 
sentation of Murder prejudicial to Person Com- 
^ ’ "" tell was eouunitted 

The pi'oprietor of a 
ed facts of the case 


The rule to he collected from the modern de- 1 
cisions is that a criminal information for libel is 
granted only on apjdication of persons who are in 
some pulilic ednoe or position, and not at the suit 
of private persons. Eeq, v. LuhourJicro, 53 Tj. J'., 
Q. B. 3(12 ; 12 Q. B. D. 320: 50 L. T. 177; 32 
W. R. 8G1 ; 12 Cox, C. C. 11 5 ; 48 J. P. 105. And 
.S'C(3 DEli'AM.ATION. 


for trial for murde 
theatre represente 
in such a lUiUiner 
seized, the audieu 
de>rstanding that 
I court grant ed a ci 
])rop]'ielor. Ei\r 
30 ; 20 II. R. (524. 


5. In other Cases. 

Against Parish Officers.]- 

an alteration in a pc 

been aUo-wed by two justie 

of the justices, he cannot be pmiished 
" Dougl. 46.5. 
ij by parish 
s settled in 
are of good 
if they are low and 


-If a par 


Publication of Comments prejudicial to 
Prisoners — Publication of Criminal Proceed- 
ings.] — Pending a preliminary investigation into 
charge of treason felony, comments pj-ejudieial 
to the prisoners were published in a newspaper : 
— Helcl, that a conditional order for a ei'imiunl 
information shoukl be gimited against the aiow.s- 
paper proprietor. En/. v. 10 Cox, C. 0. IS-R 
The .same newsi)aper aflerwnrds ])nblisIiod a 
report of the proceedings, part of w'hich consisted 
of statements of counsel calculated to prejudice' 
tlio public mind against the prisoner, s, who were 
committed for trial. There was no suggestion, 
that the report was not a fair one of wdiat 
actually took place : — Held (Hayes, J., diss.), that 
the i)ublication was privileged, aiul (Rd not form 
a groimd for granting a conditional order for a, 
criminal information. Ih. Her CONTEMET OF 
Court. 


mak 


but 


approbat. 

by information. Ef,v v. Eurnit, i 
' An iirformation lies for a conspiracy 
officers and othei’s to marry persons 
different paiishos, if the delinquents r 
situation in life, bxxt not 
indigent. Epx, v. Cnnqdnv, Cald. 24G. 
Granted against overseers for proexn-in! 

.settlement. Eciv v. . 


.riixge to change a 
2 Ld. Ken. 466. 

Granted against an nversoor for procuring a 
])aixper to mainy another pauper xvith child of a 
bastard. Eo-v v. Tarrant, 4 Burr. 210(!. 

Granted .against overseers for jirocxtring a 
.soldier to marn' a poor idiot chargeable to the 
pstrish, Rpx v.' Watson, 1 VVils. 41. 

I'he coxxrt refused a rule to shew cause why 
a criminal information should not be graixtcil 
against ovej'seer.s for endeavouring to induce 
paupers fraudulently to remove to another parish, 
the remedy being by indictment. Ilr;/. v. Star- 
n-ovd Orrrm'.rs, 9 Jur. 448. S. O., uom. Eotj. v. 
Jennha/s, 2 I). & L, 741 ; 1 New 8ess. Cas, 488 ; 
14 L. j., Q. B. 1(.)4. 

By the I’oor Law Amendmexxt Act, 1834, 4 & 5 
Wili. 4, c. 76, s, 97, if any overseer shall ])urloin, 
embezzle, t)r wiKully waste or misapply any of 
the moneys bolongixig to any parish, every such 
offender shall, xxpon convicti(5ii before any txvo 
justices, forfeit, for every sxxch offence any sum 
not exceeding 2()k ; an information against a 
parish ofiicer ixndcr this statute for inisap\dying, 
without the word *• wilfully,” is ixad. Carpenter 


Against Person abusing Public Officer. ]- 
Criminal infm-matiou vdll Ijc granted against 
person abusing a public olliccr in discharge of h 
duty. E£,v V. Smith. 1 L. J., K. B. 31. An 
.see. CONTJSMPT OE COURT. 


False Return.] — An information Res for 
return to a mainlamixs. Anon., Loift, 18.5. 


Refusal to serve as Sheriff.] — An information, 
refused against a man xvho x'efused to serve the 
ottioe of one of the sheriils of London. Ec:r v. 
Grosvenor, 1 Wils. 18 ; 2 Str. 1193. 

The court granted an information again.st a 
person refu-sing to take on himself the office of 
sheriiT, because the vacancy fjf the olHet' occa- 
sioned the sto}) of pxxblic justice, and the year 
' woulfl be nearly expired before an itidietmeui. 
could be brought tx) ti'ial. EeiO y. Woodrow, 2 


Against Members of Corporation.] — Court will 
not grant ci’iniiiial information against members 
of corporation for misapplication of the eori)ora- 
tion money. Eex v, Watson, 2 Term Rep. 199 ; 
1 R. R. 461. 

Against Inhabitants of Parish.] — The court 
granted an information against the inhabitants 


Election of Ovei-seers.] — An information was 
refused for endeavouring tn procure the app('iiit- 
ment of certain i)orsons to be ovoi’seers tif the 
pottr with a view to derive a private advantage 
to the party. Ee.r v. JoJiJfe, 1 East, 151. u. 
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Surveyor improperly spending Money.] — The 
.siu-veyor cif a liigh roml having improperly ex- 
pended a large sum of money, Imn-owed by the 
trust ee-s under an act of parliament, without the 
t‘ons(ml t>f the trustees, whieli the aet required 
to saneiioii the (;xpeuditure. tlic court refused 
a criminal inl’ormati(m, no c;orru})t. motive being 
exi'iressly alleged ; and they will not convert 
a civil iido a criminal injury, lieu' v. Friar, 1 
Chit. 702. 

Commissioners exceeding Powers.] — An in- 
formation was granted ttgainst cominissioner.s 
for c.xcceding tlieir powers. It, rat v. Ituqr.ra, 1 
Ld. Kon. .‘17:i. 

But refused against twelve commi.ssioner.s iV)r 
pulling down ti. turnpike, on a suggestion of 
irregularity in the time and manner of the meet- 
ing. Lolft, lilU. 

Provoking Breach of the Peace.] — Words 
spoken of a pennon, altlunigli they may e.ontaiJi 
serious imputations, are not suilie.ient ground for 
a criminal informal ion, unle.ss they are of such a 
nature as are likely to provoke a breach of the 
peace. J/tir7hor<i/i(f/i (^l)i(hr'). Eat parte, u Q. B. 
1)50 : ,D. .k M. 720 : 1 Xew 'Scss. Cas. lUo ; Kl 
L. J., M. C. 1U.7 ; 8 Jur. BGl. 

Conspiracy to Marry.] — The court will gmnt 
a rule nisi for an information for a conspiracy in 
taking away from his father’s house a young 
man of fortune under age, foi“ the ijurpose of 
marrying him to one of the conspirators, though 
the young man is not heir-apparent to his father. 
Rex V. Green, 3 Dough 86. 

For an Assault committed in Colony.] — To a 
criminal information by the attorney-general of 
Xcw South Wales against a member of the legis- 
lative assembly of that colony for an assault on 
a member, committed within the precincts of the 
house wliile the assembly was sitting, which 
information averred that such assault Avas in 
contem]tt of the assembly, a general demurrer 
Avas alloAved by the Supreme Court : — Held, that 
the information aaus good, as the alleged con- 
tempt of the legislative assembly Avas charged 
only as a matter of aggravation, and could be 
rejected as surplusage, and that the infoianatioii 
AA-as snstainable for an as.sault. Reg. or Ait. -Gen. 
(A7ao Sontli Walrit) v. IlacpJiermn, 39 L. J., P. C. 
69 : L. E. 3 P. C. 268 ; 23 L. T. 101 ; 18 W. E. 1063. 

Ifuisance.] — An infonnation for a nuisance 
will be refused, if an application to the party is 
not shcAATi. Rex, v. Green, 1 Ld. Ken. 379. 

Eiot.] — An infcu’ination does not lie for a riot, 
if the parties did not disperse, and are Avithin 
the penalty of the Eiot Act : uthcrA\ise it doe.s. 
A/non., Lolft, 263. 

Xor for pretending to read the Eiot Act. Re,r. 
V. Sjtrigginr, 1 W. Bl. 2. 

All persons by their presence countenancing a 
riot are liable to an information. Box v. Hunt, 
I I.d. Ken. 108. 

Bribery.] — information Avas granted for 
attempting to brilrc a privy councillor to procure 
a veversiouary ptitent of an office grant able bj'' 
the king under the great seal. llcx\. Vavqhan, 
4 Burr. 2 194. 

An information was granted on the deposition 
of two person.s, for the offering of a bribe by the 
VOL. V. 


defendant at an election. Beat v. JsJieravod. 2 
Ld. Ken. 202. 

Other Cases.] — An infonnation Avas refused 
against a hti-sband for endeaA"(niriug to retake his 
Avife: contrary to articles. Rex v. Vane (Lord). 
I W. BL 18. 

So, for embezzling money collected on Ui churth 
brief. Beat v. St. Botolpk, BUhopHgtde, 1 W. Bl. 443. 

So, for burying a dead body found in a river, 
Avdthout sending ftir the coroner. Jicx v. Rrolrg, 
1 Ld. Ken. 2.60. 

But granted for maliciously pressing. Rex 
Wehh, 1 W. Bl. 19. 

6. Peactice. 
a. Application, for. 

Must he made by Innocent Party.] — The party- 
applying fo)- an information must come Avitli 
clean hands into court. Rex v. Eden. Lofft, 72. 

Therefore an information Avill be refu.sed to 
cheats and gambler, s against others of the same 
description. iAa* a'. 1 Burr. 548. 

So, an information for a challenge was denied 
to the first seudei’ of it, B,ex v. Ilanlteq, 1 Burr. 
316. 

In order to maintain an application for a 
criminal information the ai)plicant mu.st leave 
himself AvhoUy in the hands of the court, and in 
no Avay AA'hatever make libellous attacks ou the 
other side. Bcq. v. Nuttinghani Jmvrnal Pro- 
prietors, 9 D. P.' C. 1042. 

Although a party appl3dng fur a criminal in- 
formation must shew himself to be aii. innocent 
party, yet the court made a rule absolute for 
such information against the publisher of a 
libel, Avhich affected several parties, notwith- 
standiug that the character of the person prin- 
cijially attacked, .and on Avhose affitlavit the rule 
ni.si had been obtained. AAms impeached on 
.slieAA'ing cause. Reg. v, Greqorg, 1 P. A D. 110 ; 
8 A. A E. 901. 

Second Application for.] — The court Avill not 
permit a so<,;ond api)lication to be made for a 
criminal information unless leave Avas reserved 
for the pui-pose on the first application from 
vei-3" .s]-)Ocial circumstances, such as being met 
bj’- affidaA'its Avhich afterAAairds turned out to be 
based ou perjmy. Ilunstor, E,v parte, 20 L. T. 612. 

Before taking other Proceedings,] — To obtain 
a criminal information, the applicant should 
ap]dj'- to the court in the first instance, and 
before lie has elected to take another course of 
proceeding. Iteq. v. Marshall, 4 El. A BL 475 ; 
3 C. L. K: 676 ; 24 L. J., Q. B. 242 ; 1 Jui'. (N.S.) 
676 : 3 W. R. 170. 

Against County Court Judge.] — A nile 

AA-as obtaincil foi- a criminal information against 
a county court judge for alleged misconduct in 
his office. The affidavit in support stated, tliat 
the applicant bad addressed a memorial to the 
Lord Chancellor, setting forth the facts. It 
appeared from affidavit in answer that ’ the 
memorial to the Lord ChariceUor containcul 
general charges of- misconduct, and specified the 
particular misconduct complained of, and praye<l 
for an inquiry into tlie behaviour of the judge, 
and that the Lord ChanceUo]' had declined to 
intei-ferc. The court discharged the rule on 
the ground that the applicant liad elected his 
remedy. II. 
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Assault.] — ^Whore a party assaixlted gave 

his ussailaut into the custody of a policeman, and 
gave him ia charge at the [jolice-sfatiou, whure- 
upoii he was locked up till he gave bail for his 
a[)peai‘anee to answer the charge on the follow- 
ing day, bat no further proceedings wero taken, 
the coiu’t made a . rale absolute for a criminal 
information for the assault. It&j. v, Givilt, 3 
F. k. L). 17H ; 8 D. P. C. 176 ; 11 A. & E. 587 ; 9 

L. J., Q. B. IIB ; 4 Jur. 316. 

But the court refused a rule for a criminal in- 
foi-mation for an assault upon its appearing that 
the applicant had taken out a warrant against 
the other party ; though the applicant offered 
that it should be part of the rule, that he should 
abandon the jn’oceedings or the-warrant. A7tm., 
A A.. & E. 576, u. 

To be Made within what Time.] — ^Where a 
party had Ijeen aware of the facts oh which the 
application for a criminal information against a 
magistrate would be founded early in Kastei’ 
Term, and did not make the application till the 
last (lay but three of 'frinity Term, the coui't 
refused a rale nisi. ItMf. vlllitrrifi, 13 L. ,1., 

M. e. 162 ; 8 Jur. 516. 

The court will not grant a rule for a criminal 
infoi-matinn in a ease where a whole term has 
been allowed to intervene between the facts 
alleged and ihe application to the jurisdiction of 
the court. i.Vy. v. 4 Jur. 336. 

The court will not grant a rule nisi for a 
criminal information on the last da}’’ of term. 
Tanner, Jsl/) parte, 3 Jur. 10. 

Leave to file a criminal information for a libel 
should be applied for in a reasonable time, before 
the expiration of the secom.! term, after the 
publieatioit of it, if it comes to the knowledge 
of the proseentor early enough to enable him 
to move within that period. " Ber. v. Jollie, 1 

N. k M. 483 ; 4 B. k Ad. 867 ; 2 L. J., K.'E. 
144. . . 

By whom inad6.]~Tho motion for a criminal 
information must he made by the law oflicers of 
the Crown, or by a barrister, and not by a private 
individual. 2ie,v v. Lanmuhire JJ., 1 Chit. 602 ; 
22 B. H, 823. 


Oouteuts.] — An affidavit to found a motion 
for a criminal infonnafion must distinctly 
negative the charge ; and it is usual to do so in 
the words of the charge, liar v, WrUpit, 2 
Chit. I(i2. 

If circumstances of .suspicion only are stated 
in affidavits in .support of a rule for a criminal 
information ; — Held, to be insufficient, unless the 
deponents add their belief that the party against 
whom it is moved acted from corrupt motives. 
Bex V. William HO a, 3 B. & Aid. .582. 

An information on Hon. 5, c. 4, against a per- 
son foi' practising a.s an attorney whilst he was 
undci’-sheriif, was refused because the affidavit 
did not mention 'Vidia.t particular acts lie did as 
an attorney, of which the court should judge. 
Bex V. Jhiil, 1 'Wils. 63, 

If, in tlic affidavit to found a criminal infor- 
mation, slanderous words on the defendant he ' 
introduced, it will be a sufficient ground to 
refuse the application. Bex v. Bipnie, 2 N. ttP. 1 
162 ; 6 D. P. 0. 86 ; 7 A. & E. 190. 

Where a magistrate in answer to a rule for a | 
criminal information, stated that the applicant i 


was “ a shuffling and litigious fellow ” ; the court 
censured such language, although fhc} -svoiild 
not reject ihe affidavit. Bex v. Burn, 7 A. k E. 
190 ; 6 D, P. G. 36 ; 2 E. P. 152 ; 1 Jnr. 650. _ 

In ’order to obtain leare to file a criminal in- 
formation, the atiidavits must connect the person 
complained of with the offence by legal evidence;. 
Be/j. V. Sta)if/ci\ 40 L. J., Q. B. Oi) : L. 11. 6 Q. B. 
06 24 L. T.'266 ; 10 W. 11. 640. 

When newspajier articles charged the i-clalor 
with partiality from political motives, in the 
manner in which he discharged his (iutics as 
presiding officer at an (dection for members of a 
school board, and mentioned a sjJGcific iastauce 
where he had rejec.ted the vote of a duly- 
qualified female voter, who w'as politically 
opposed to him, though the relator in his affi- 
davit denied generally the truth of all the 
charges, and also that he refused any voter on 
l)olitical or impi’oper or illegal considerations, (a- 
l)revcut(>d directly or indirectly any voter w'ho 
wa-s legally (pudilied to vote and ’w'ho observer 1 
the prescribed regulations for voting, or put anj' 
obstacles in the way, or did anything at any 
time, calculated impi’oporly to a’ffcct the election 
of any i>articulin’ candidate, the court dis- 
chai’god a rule nisi foi' a criminal information 
which had been obrained against the publisher 
(jf the newspaper, because the relator had not 
negatived specifically the chargi; made against 
him as to the rejection fd the female voter’s 
vote. Bet/, v. Aiou/er, 28 L. T. 030 ; 12 Gox, 
C. G. 407.' 

On Change of Venue.] — In a criminal infor- 
mation, filed by the attorney-general, the venue 
was ch.augod at the instance of the traverser, 
u)) 0 u an affidavit by him referring to, but not 
setting out in detail, facts of such public 
notoriety a.s to be “mattei's of contemporaneous 
history.” Ber/, v. JDmjfian, Ir. E. 7 0. L. 94. 

In Mitigation.] — ^^Vhere a defendant was con- 
victed of a libel, which purported to have been 
w’l'ittcn in (jonserinencc of his having seen a 
statement of facts in different newspapers, an 
affidavit that he j-oad those statements in such 
new'spapovs may be received in mitigation of 
punishment ; but an affidavit that the facts 
con tabled in those statements were true, is iu>t 
admissible. Bex v. Bunlett, 4 B, A: A. 31 4. 

In Aggravation.] — Wlien a defendant who 
has been convicted 'on an indictmejit comes up 
to receive judgment, the prosecutor may read 
affidavits in aggravation, though nuulc by 
witnesses w'ho were examined at the trial, and 
which affidavits ho is at Ubevtv to ansiver. Bex 
V. Ska>‘jj/u',w, I Term Ecp. 228 ; 1 E. E. 427. 

Whore a defendant is brought up to receive 
judgment aftei' conviction, an affidavit: by ilte 
prosecutor in aggravation, stating that a third 
peiison, who refuses to join in the affidavit. ]iad 
iiiEormod him that the (kifenduiit, after the trial, 
had rc})catcid in his hearing the libellous matter 
for which he was iudiettjd, is not, admissible ; ttt 
least, not without swearing that such third 
person was inider the coitirol or influence of 
the defendant. Bex v. Pinkerton., 2 East, 357. 
And see Bex v. Wltkern, 3 I’eriii Ee).). 428 ; and 
Rex V. Mau-'hei/, 6 Term Eep. 610 ; 3 E. E. 
282. 

Affidavits allowed to be read a ckifendaut’s 
being brought up for judgment, stating that the 


CEOWN OFFICE — Criminal Information. 134 

•defendant had made nse of expresaiona aggra- Appeal.]— The 17 & 18 Viet c. 125, s, 35 does 
vat mg us gnu liMn tlio presonne of two persons not give an appeal on a mo( ion thv a new trial 
w m related Them 1<i the persons making the of an information filed hv the attoimev-aeneral 
attidavits. and tlie proseentor swearing that the Reg. v. Lrnthum, 3 Ell. & Bl. fi58;“3U L j’ 
peisoiis who heard the expressions refused to Q. B. 205; 7 Jnr. (u-.s.") ()7-l • 3 L T 777 - 
■come fm-ward, and wore supposed to be under 9 W. E. 334. • • , 

ilu; mfhienee of the defendant. R.rx v. Archer, 

.2 IV'im Eep. 203, n. Costs. ]—Un<ler 4 &; 5 Will, & M. c. IS, s. 2, a 

m- J. A 1 defendant in a criminal information which is 

lime to Answer.] — \\ liere the party apidied not tried, or in which a venlict is given for 
tor tune to .-end to Trinidad for an jilfidavit of the defendant, is entitled onlv to such an 
the truth of eertain matters in a libel, in order amount of costs as equals the ‘anunmt of the 
to shew cause against sne.h a rule, the court prosecutor's J-ecognizanee. Rjut v Surilr l8 
would not grant, further time. Affidavits abroad, Q. B. 703. - ’ ' 

i^ef.uvjudges there, and verified, alt hough reeeiv- 8embie, that the proper nmde of obtaining 

at)Je iiMittidavits of debt, are not to be j'eceived such costs is for the defendant to take out a 
■on rules to shew eauso, Hi e.pposit ion to atfid.-ivits side-har rule for taxing the whole costs; and, 
•mi ■‘■'s'l* tliat, being <lone, he is entitled to so mucli 

" 1 .11 1 ■ eipuds the amount of the reeogni- 

\\ hui a ilel'erKlajiT wild has sufeu'ed jiKl"riient ^sanco. Ih, 
by didault in a criiniiial piusecution, is broright 

Proceedings.]— A party applying for 
p.UL,d yith athd^ult^ disclosmig lus own e:is(; fif iin information niiisl. waive his right of action : 
he means to pvoilueo any .-dhdavit at all) ; bid, but if the court, on hearing the whole matter, is 
it m the eourso_ of the inquiry the court wishes of opinion that it is a iironer .subiect for an 
TO liave any point further explained, they will action, they may give the party lea\4 to hrinu- 

.■give the I eteiK ant an opportunity of answering it. Rex v. Sjmrroir, 2 Term Rep. li>8 ; 1 11. K 

It on a future day. i»V.c y. iri7.w«, 4 Term Hep. 459. * - , a a-v. ai. 

When any defendant shall be brought up for 
^ <5ri any hulictmeut, or information, after 

c. Practice G-enerally. yerdict, the affidavits produced on the part of 

DescrintioTi af ■Pmapon+av -1^1 • defendant, if any such be produced, shall be 

JJescnption ot Prosecutor. ]— -A description of first reail, and then any affida^vits nrodiiced on 
the piuseciitur in .mi information or an indict- the ]iart of the piusecutioii shall be read : after 
meiit, lift Charles Frederick Augustus William, whicli the eonusel for the defciulaiit shall be 
Duke of Brunswick uiul Lunebnrg, though ho heard; and. lastly, the ecLS ftm thV 
hud ceased to be reigning duke, oimtting his tion. Bee-. Gem, K. B , M T 29 Geo 3 Rex 

™me, IS ffl^^iont Reg.y. Gregor,,, 2 New v. 2 Term Ben. GS3 

Bnu -187 ’ loL. J.,M.C.3S; Where a rule nisi, obtained for a eriminal 

.V.JVU.OO/. „ , iiitorniation for a libel in the Oueerrs Beneli is 

t to Thomas discharged on shewing cause, Hie apiilicant may 

Dabbs, a custom-house officer. Evidence that bring an action in aiKhbtn’ 
his name of baptisni was Ihoinas Tyrrel Dabbs, of the same libel. Wahle,, v. Onohe, 1(1 M & W 
m which name lus commission was made out. ,S22 ; 4 1) &L 70‘'> • Ifi L T Fy o-?.". • ii tm.’ 
but that he was as well or better known at the 377 ’ ’ " ’ 

. J. J-l, 1 l.M. ,3. 9 L. J. ( 0 .fc.) Ex. 17. iiiioii additional affidavits. Rex v. 8„rith„on, 

no puwer, either Ijy common law, or under 
1 Will. 4, c. 22. s. 4, U[)on applie.ation by the 
prosecutor, to oi'der the e.xaminatinn of a witness ^ 

111)011 interrogatories. Reg.w L'pfon St. CORPUb. 

10 Q. B. 82( le L. J., 11. C. L? ; 12 jur. II. fCrown Office Bule.s. 1883. 235 to 2.10 1 
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Joint Information.]— A joint information 
yagaiiist ; several : cannot issue upon distinct rules 
for one or nioi-e information or informations 
.against each. Rex v. ILnjdov, 3 Burr. 1270. 

Conviction. ]— Aft or conviction on a criminal 
information, to which objections were taken, the 
<lefendanr must stand comiiiittod, pending con- 
siderafioii of jiidgnieht, unless the prosecutor 
o.xpressly consents to bail. Rex y. Waddinnton, 
1 East, 159 ; tJ B. E. 238. 


[Crown Office Rule.s, 1886, 235 to 2-19.] 

1. Jurhdietiim Ge.tierullg, 135. 

2. To Colonies and other IJondnioiis of the 

Crown, 136. 

3. In. Vaeatioti, 137. 

4. To TAhcrate. what Permiu, 1 37. 

5. For what Furjione, 138. 

6. JToio Applied for, 142. 

7. Writ and Return. 

a. Writ, 143. 

Z». Return, 144, 
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fl.'A.raeiKlmen1:, 149, 

c7. Discharge of Prisoner, 149. 

p. Costs and Pecs, 150. 

Gojnj of 

i). Gonhpdimf/ 0?jcdieiioeyi.~^^^^ 

1 0. Ill IJxtn/fl'itiflfi CW.sYw—;S'£!c E xtradition. 

11. Cmtody of Infants — Sno Ikpant. 

1. JUBISniCTION CiBNIiKAnriY, 

At CoinmoE Law.] — The right to a habeas 
eorpiis is by the conunon law, and is not created 
bv statute.' Jiesset. In /r, 1 New Bess. Gas. 3 ST ; 
(;"Q. E. 4S1 ; 14 L. J., M. 0. 37 ; 9 Jnr. 0(5, 

Eecord cannot he Contradicted.] — A prisoner 
was con victed at the Central Criminal Court of 
unlawfully ■wounding at Beulah Spa, stated in 
the indictinent to be in Lambeth, which is 
■wirhin the juris<liction of the court, whereas 
lieulah Spa is not -within it, Ailidavit of this 
being made, the court refused a motion for the 
writ of liabeas (iorpus, on the ground that the 
atlidavit was in contradiction of the record. 
lieij. V. Koicton^ 3 W. il. 419. 

In Equity,] — The Court of Chancery, in 
England, had by its common-law jurisdiction, 
authorily as general as the common law courts 
have, to issue a writ of habeas corpus, Jiclson, 
In rc, 7 Mooi'C, P. G. 114 ; 31 Jur. (531. 

The Court of Chancery had, by its common-law 
jurisdiction, authority to issue a YTit of habeas 
corpus in tire vacation. 

The object of tlie control ■which the Court of 
Chancery has over the ecclesiasticaJ courts Ijy 
means of the wilt of habeas coi-ptis. is to Iceep 
those courts within the jurisdiction which the 
law ha.s assigned to them, and not to correct any 
error into which they may fall in t he e.vercise of 
il. HmnoH, In, to, 1 th\ ic Ph. l-ll. 

Rules of Equity.] — In proceedings hy haheas 
corpus, in the Queen’s Bench Division, in matters 
relating to the custody and education of infants, 
the equitable jurisilictiou conferreil Iw s. 2.S. 
sub-s, lo, of the Judicature (Ireland) Act, 1877 
[which corresponds with the Engli.sh Judicature 
Act, 1873, s, 2."), suh-s. 10], is ancillary to the 
legal jurisdiction of the court, and the applicant 
must still shew tluit he ]>rima facie possesses a 
legal right lo the custody, JIarj)or, In rc, 
[189.3] 2' Ir. R. 571, 

Appeal.] — ^An order that a writ of habeas 
corpus should issue is an “order” within .s. 19 
of the Judicature Act, 1873, and therefore an 
appeal lies from such oi'der. The court will not 
pjicourage such appeals, or lightly interfere with 
the issue of the writ. Harnurtlo v. Ford, (51 
L. J., Q. B. 728 ; [1892] A. C. 32(5 ; (57 L. T. 1 ; 
5(5 J, P. (529 — tl. L. S. P.. Itartumlo a'. Mclhuili, 
(51 L. J., Q. B. 721— H. L. 

Excuse for Non-compliance with Writ — 
Custody no longer Existing,] — The appellant, 
•vA'ithout authority from the parent, avIio' had 
placed her child in hi.s institution, handed oA^er 
The child to a gentleman to be taken to Canada, 
This had taken place before the application by 
the parent for a writ of haheas corpus, and the 
appellant .alleged that it Avas impossible for him 
to (hid the child : — Held, that the wj-it ought to 


issue, so that the facts might be further inquired ■ 
into. Hi. 

Beinhle, the Avrit of habeas coi'pus is granied 

I account of the illegal detention of a iici'son, 
and this remedy does not lie Avhen' such iieixm 
was not, at the time it aa'us i.ssned, in the cuslody, 
power or cont.rol of the person upon Avhoui it 
is sei’Aod. ZiVy/, v. Jinrnurdo, 'fi/cti ('use (2;> 
(.1. B. D. 305, infra) disapproved. Jh. 

The mere fact tliat, at the time a, Avrit of 
habeas cor[His is applied for. the ])crson again.st 
Avhoin the aiiiiliciition is made iias not. ia his 
possession, custody or poAA’cr the body of tlu;- 
person said to be detained, is no groninl for not 
issuing the Avrit, if it appears that the i)ersnjs 
against Avhom the application is made has 
illegally parted AA'itli the custody of the pensim 
said to be detained. itetj. v. J-ionuirdo (23 
(J. B. D. 30.3) diseussod. ' llcij. v. Barnardo 
(^aossngGs Cas((), ol) L. J., Q. B. 34.5 : 24 Q. B. D. 
283 ; 38 W. K. SLi— C. A. Ailirming. t52 L. T. 
44. ■ ■ 

Per Loi'd Esher, M.R. : — 'I’lie Avi’it of baheas 
corpus will not be issued Avhero it appears to be 
absolutely impossible that it can be obeyed — 
e.g. Avhcrc the pers(3i! said to be detained is 
dead, even although there had been a wrongful 
deteritifui befi3i'e the death. I’er Fry, L.J. : — 
The Avrit of habeas corpus Avill not be issued 
whei'e obodienec to it is absolutely impossible by 
reason of the pensoii alleged to be dctiiiucd being 
out of the custody or oontrul of the' ]3erson 
against Avliom the Avrit is applied for, even though 
the latter has illegally parted Avith the custody 
of the poiison said to Ijc detained, unless such ' 
cnstody Avas parted Avith in anticipation of the 
Avrit for the purpose of evading the exigence of 
it when issued. Ib. 

To a Avrit of habeas corjuts issued at the in- 
stance of the parent of a child, Avhich had been 
wrongfully detained by the dofeiulant, a return 
Avas made by the defendant to the effect that, as 
lie had, before the issuing of the AATit, parteiS 
Avitli the custody of the child so detained by him ■ 
lo another person Avho h.ad taken her out of the 
jui’i.sdiction, it aauis im])ossi33le for him to obey 
the AATit : — Held, that it Avas no excuse for imn- 
compliancc AAuth the writ that tlie defendant- 
had Avrongfuliy handed OA'cr the child to another 
pei'son, and, therefore, the return -w'as iiad, and 
an attachment must issue against the defendant 
for disobedience to the Avrit. lirr/. v. Bnrnurdo 
(fliic\ flow), 58 L. J., Q. B. 553 ; 23 Q. B. D. 305 ; 
t5l'L. T. 547 ; 37 W. li. 789 ; 54 J. P. 132— C. A. 


2. To Colonies and othbk Dominions on 

THE CEOAA^N. 

Canada.] — Before the Haheas Corpus Aer„ 
1.8(52, 253 i; 2(5 Viet, c. 20, the superior courts iis 
England had a light to is.sue a haheas corpus 
into the colonies, to bring up persons illegally 
imprisoned, unle.ss their juri.sdiction aa’us taken 
away by .statute. The court therefore issued a 
liabeas corpus to Canada, its jurisdiction to il(3S(i. 
not 3)cing taken aAA-av by statute. And r mm, B.r 
2Mrte. 3 El. El. l-Sf; 30 L. J., Q. B. 129 ; 7 
.Jur. (N.S.) 122 ; 3 L. T. (522 ; <) W. R. 2.5.5. 

Isle of Man.] — The Isle of Man, though no 
part (3f the realm of Bnglaiul, is a dominion, and 
not a foreign dominion, of the Cr<3wu Asitliin 
this enactment, and a writ of haheas ci3Vpus a<l 
subjiciendum aaOII, therefore, run to ihe island 
from the English courts. Broirn, Bo iHurte, .5. 
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r>. & S. 2S0 ; s:? L. Q. B. 1<)3 : 10 Jui*. (N.S.) 
DM : 10 T.. T. t.lS ; 12 W. II. S21. S. P.. Pniir- 
Mi- purtr. i:i (I B. (;i;i ; 18 L. J., Q. B. 
22,“) ; i;i Jiir. iC..'). 

Jersey.] — Tlie ■\vrif- of haljcas corpus lul subji- 
cicndmii runs inlo Jt;r,soy. CttruN Wilumi, Tn rr, 
7 Q. li. !i.s.i ; l-J L. Q* B. inn, 2(H ; 0 Jur. BOS. 

A hubous corjius. issued by the Lord Ohaiiccllor 
and scaled by the cliief cbirk of the records and 
•writs with the ollicial seal, will rim iulo the 
island of Jersey: and the. royal court there is 
boimd to reprister such writ, and to aid and assist | 
ill its execution. Jifdxon. In. /v;. 7 Moore. P. 0. 
JU ; ll Jur. fill. ■ ■ ■ ; 

Where an inhabitant of Jersey had been im- 
prisoned tlierc for servin.u upon another inhabi- 
tant process in an English action : — Held, that 
the iniprisonmeut was unlawful, and tlnat he 
was entitled to be dischai'ced on a habeas corpus. 
DaMn f love. 2 Tie (L & J.>)I() ; -f, Jur. CN..S.)2'JJ : 

() W. 11. 207; 

Another prisoner, who was detained in custody, 
not only for the above cause ])ut also fo]- debts 
under orders purporting to be made by the royal 
court of Jersey, obtained u habeas corpus on an 
athdavit .stating that the oitlei's were made when 
the court was insufficiently constituted, and 
without affidavits of debt such as were required 
by the law of the islaml. It apjmaved, however, 
that he had taken pmceediugs after the irregni- 
larity had occurred : — Held, that the royal court 
was not shewn to have been iu.sufficiently con- 
stituted, and must be assumed to be c(.uupetent 
to judge of its own law, and that the prisoner 
was not entitled to his discharge. Ih. 


Before Judge at Chambers.] — A judge at 
chambers has jjower at common law to i,ssuc in 
vacation a habeas corpus, returnable before him- 
self immediatelv. Ileg. v. Batcheldor, 1 P. i: 1). 
hit!; 2 W. W.'k. H. 19. S. 6'., nom. WuUonn 
Vn.se. 9 A. & E. 78]. S. 0.. nom. Rex v. Wixon. 
tl L. J., Q. B. 129. 


-1. To Liberate what Persons. 

Alien Enemies.] — No habeas coiqms lies for an 
alien enemy, a prisoner of war, however ill-used 
ordeceived. .Lnno,2W. Bl.i;-124 ; 2 L( L Ken. -178. 

Therefore, a habeas corpus for a lU'isoner of 
war, taken on board an enemy's privateer ship, 
was denied. Rex v. iilchiecee, 2 Burr. 705. 

Other Aliens.] — The court, upon affidavit laid 
before them, suggesting ju'obablc cause to believe 
that a Imlpless and an ignorant foreigner was 
bi'ought into this country and exhibited for 
money against her consent, by those in whose 
keeping she Avas, granted a rule upon her keiqiers, 
to hliCAv cause why a writ of haheas coiqius shouki 
not issue to bring her before the court ; and. 
directed an examination to be taken of her in 
the meantime, before the coroner and attorney 
of the court, in the presence of proper persons 
do]mted by the iiersons applying for the writ, 
and by those agaiitst' AA'honi it was prayed. 
IloUentot Yeiutn‘,s Cane, 3 .East, H)5 ; 12 E, 11. 820. 

Solicitor.] — A solicitor being in custody under 
iiu attachment, the court granted a writ of habeas 
corpus directed to the marshal to bring him 
before the taxing-master, to enable him to attend 


the taxation of bills of costs. If7iZ.v7/- v. 117/.9()«. 
^ 2 Ir. Oh. II. 79. 

AVhere a ]jer.son was in the custody of a mes- 
senger xmdc]’ an order of the .secretary of stat,c, 
for the pur]xo.se of being .sent imt of the kingdom 
■ by virtue of the repealed Alien Act, 48 Geo, 8, 
c. 155, the court refused to issue a hab(?as corpus 
on the application of his bail to liring him up to be 
rendered, on aceoimt of the |uiblic inconvenicnee, 
and of the probable risk of lo.sing his passage, 
which had been taken in a ship immediately 
about to sail to his destined port. 

C'yitieo, 18 East, 437. S. P., Ilodfignn v. Temgde, 
15 E. E. 587, 598, 

The court may discharge a foreigner from the 
custody of a gaoler, returning no legal warrant 
of dutoutiou. Rennet, In ra, (i <.}. B. 481 ; 1 New 
Hess. (las. 887 ; 14 L. J., ill. 0. 17 : 9 Jur. 88. 

Lunatics.] — See Reg. v. Peueoek. 12 Cox, C. C. 
21, ami freecnwoud. In re, 24 L. J., M. (J. 187, 
and Lunatic. 

,5. EOlt WHAT PuitPOSE. 

Eegularity of Commitment.] — The court will 
not grant a habeas corpus io discharge out of 
custody a iierson avIio has been convicted of libel, 
at the commission of oyer and terminer at the 
(.'entral Oriminal Court, on the ground that when 
the verdict was returned only one commis,sioner 
was present instead of two, as reiiiiired bv law. 
Br.e V. Carlinlc, 4 Car. & P. 415. 

A. Avas chai'ged Avith a felony befiire three 
magistrates, avIio, upon hearing evidence, ad- 
mitted him to bail, and afterwai’ds, iqjon addi- 
tional evidence, committed him to gaol : — Held, 
that A. Avas not entitled to a habeas corpus to 
be (.lisehargod out of custody. Allen., Rx parte, 
8N. & M.'85. 

Befru-e the spi-ing assizes, 1840, A. AA'as com- 
mitted to take his trial .‘it these assizes for shoot- 
ing B. The trial was postponed to the summer 
assizes, on the ground of B.'s illness. Before the 
summer assizes B. died, and at tho.se assizes a 
true bill for the murder of B. Avas found against 
A., and his trial Avas postponed at the instance 
of the ])r()seeutor to the next spring assizes, on 
aoeount of the illue.ss of a material Avitness : — ■ 
Held, tliat A. Avas not entitled to his ilischarge 
under the 7th section of the Haheas Corpus Act. 
Reg. V. Rowen, 9 Car. A; P. .509. 

The court has no jinwer to grant a habeas 
corpus to bring uj) a pi'isouer aaJio has been con- 
victed at the Central Ci-iminal Coiut, on the 
ground that the offence charged AA'as committed 
at a place out of the jurisdiction of that court, 
Arwton, In re, ami Rx gmete, 18 C. B. 97 : 24 
L. j., G. P. 148 ; 8 0. L. E. 1122 ; 1 Jur. (N-S.) 
591. ■ ■ : 

The court refused to gi'ant a haheas corpus in 
order to discharge a defoiidaut who Avas detained 
in custody on a warrant of a judge belonging to 
j a court of competent jurisdiction, which sot out 
' an adjudication on which if ei-j'oneous a Avrit of 
OJT'or might be brought- Runn, Ex jgarte, 5 
H. &; L. 3-15 ; 5 0. B. 215 ; 17 L. J., C. P. 105 ; 
12 Jur. 99. 

A haheas corpus is not grantable in general 
where the party is in execution on a criminal 
charge, af ter jiulgment on an indictment, accord- 
ing to the course of the common Itiw. Lees, Rx 
parte. El. Bl. & EL 828 ; 27 L. J., Q. B. 403 ; 

5 Jm-.' (N.S.) 833 ; 8 W. K. 680. 

Where a defendant seeks to be discharged out 
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c.f custody, on the ffi-onnd that the ■vviimuii of To conduct Cause.]— The court will not ot 
comiaihi^ot on which he is detained is illegal, aluil.eas coi-pus i,, blino. Kp a prisoinu’ h 7, ri ,■ 
ho must .ebroug d ]x>forc the court by a habeas that ho mav move in ik^sou h, vi' n 


, - ... -..Y-iL in.: 1^ IIHJJJUIU- UJI aoiion ni avIiicIj lie is a nartv /nn/zf i 

to Unr he expen.se, as the validity of the war- JWoy, 2 0. 11. (x.s.') 1 1 il ; .S Jm‘ < v s -i ;<i t 
laiit will not be ili.seussed in his iibscuce. Jftir- 5 W It oSii •'■■-) ■ 

nwftr. 'I It l\ Ki.i . i v,v i> n o 


rant will not be ili.seussed in his aliscuee. Jfztr- 
ii'/i.'t, JKiZi pwfte, SI D. 1>. {j. ISIl ; 1 VV. ,1’. C. (i. 

_ AVlierc justices liave a statutory power to con- 
vict summarily and to commit with or without 


hard labour, and iii the warraiit of commitment h'ourt of .Aiiiieah tl 

notliiiig is .said about iiard Jaboiir, it is to be i'rob"«t‘d to ajiiioa)- and aigu 

taken that they (lidiiot me.an togive hardlabonr, iseiiteiiced to 

and the warrant is not objectionable for omitting charge pt hliel - 
to .state v'hetlier the imprisonment is to be vvitii 
or without hard labour, so as to entitle tlie J;’! t 

in'isoner to habeas corpus. T/ioimmti, Willi/nii court with a vi 


Habeas Corpus ad Testificandum- - Prisoner- 
desiring to argue Case.]— Peiuling the ar'nmumt 
of a case in the Court of Aiijieal. the appellant. 


prisoner to habeas corpus. Thompxnn, WiHinh 
;5 L. T. 

'Where tlic commitment only is brought licfoi 
the court unrm the rpuimi t,, « i.nt...,,,. 


was sentenced to imprisonment in resiiect of a 
charge of lil el :— Held, that the court had no 
power nmler the circunistaiRTs to award a writ 
of habeas corpus to bring the appellant before 
the court with a view to her arguing her aiipeal, 
as the provisioii.s of the .Habeas Corpus Act, 
im, 41 (Jeo. ;}, o. 102, had no aiijilicatioii to- 
such a case. Wrhhn v. A'w/, a-l L. -J.. O. 1! \m • 

ir. Q. R. jj. 471 ; -hiw. .11. nsi. 

The court will not grant a habeas corpus to. 
enable the defendant in an information, ivho is 
confinerl in a county gaol for a libel, under Hie- 
.sentence of another court, to attend at West- 


1 person : tlie 


10 made to tlie court liy whom 
uiteuoed. Atf.- (fen. v. Itunt, 


VI ueic Uie cnmimtment only IS brought before , ’ p. naa no aiijiiicarioii li 

the court upon the return to a'halicas corpus, and : 

that IS had. the jirisotier is entitled to his tlis- W. .U. nSl. 

charge whether there was a good conviction or grant a habeas corpus to 

not. Tmixon, Ea- jmvU', ili) L. ,J.. M 0 px) • ‘defendant in an inforniaTion, wlio is 

-L. 11. r, Ex. 2.^7 : 22 L. T. (i!4 : IH W. il enmity gaol for a liiiel, undei- the 

The court will grant a rule calling oii a 7iun t^'tolhcr court, to attend at West- 

mitting magistrate to .shew csiuse wllv a iudieas ‘''>J“bict his defence in person : tlie 

corjms should not. issue to briii”' uii a'liihsoner in .should bo made to the court liv whom 

order that the validity of the ‘ warrant 'of com- 7. iZ/o/f, 

mitmeat may be ilisenssed ou sliewing cause. ^ -u , , 

C)'ox.\\ Ef- jMt-fp, 2 H. k N. ;{d4 ; 2(1 L ,1 M V- * he court will grant a habeas corpus to the 
i201, . . vvardcu of tlio Fleet, to take the body of a 

prisoner, contiiied there for debt, before a'magi.s- 

By Justices after Disagreement of Jury 1— 

At the .spring assijses for Sliropsliire, a priJ.fier oi^imsdemeniior. IrV/^^Y/ov, 

was mil icted for murder: the trial be-an on 

Wednesday, the 2J.st March, and was adiourned of a judge to- 

to the following day. Between one and two in habeas corpus to enable a 

the afternoon of Thursday Ihc jnrv retired to ngainst a sum- 

comsider their verdict; at iighr il. t'he nmnii.S Tk > S 
of .1 nday, the 2firc]. ihey were hroii<dit into court ^ w , 

and upon their staiiiig'that there was no likcli' * '' !>■ defendant, charged with selling un- 
hood of their agreeing, the judge diseharm>d i Y 

them, and remanded the prisotier ' 'The resYof t corpus for the pnrpo.se of enabling him 

the bu,suioss at Rhrcwsbilry was' finished^ and u 

tuc oonii!ii8Hii)ii lifid Ijoom oixjiiGiL ill the cidioiiifun' *rpi* * ^ i.’ m 

county. The prisoner was detained in the Justod'7 nnvpY’ will not grant a habeas to bring up 
of the comity gaoler under a warrant of cm.r 7“ custody under an attachment, to- 

niitmont by justices of the euiuity. which recited b 

tlmt ,v„» d,„,.Ko,l ,vlth umber, “lb™. , 'WWnV' f ' B '>^1 

mandeil him to keep her until she should be 't ‘ -E' ' 

delivered by due coui-se of law :— Held, uiiou an to a lialieas. In bring him 

application for a habeas eorinis. that the warrant V • ? , .P^s^'iit; on the argument of a rule it. 

of commitment remained in force, and tlievofore ,Y ‘ interested, he uuist .satisfy the court 
the prisoner was not oiitilled to be (liscIcn’o.,-.fi |Y^t- .substantial pistieo cannot be done without 
Eu-pn,-fr, 13 Q. B. 713 • IS L I ‘m ( ' 

201 ; 13 Juf. OOC. v.. habeas corpus to. 

bring up a defendant under seutenoe of impri.son- 

AdioiirTiTnpn+ +n i nn • ““'"‘t^ioanor, to enable him to shew 

K,.Y,r Amend,] — hen a prisoner is cause m penson against a rule fora criminal 

Dicingiit up on a tvnt ot habeas corpus, and the information, liizai .ParJnnis, 3 B k; Aid (j7<) 
return shew.s a commitment bad on the face of n. : 22 B. B. oHi. ^ ‘ 

It the court will not, on the sn.gges1 ion that ihc Where a })lairitifL’ in an action is in lawful 
YYY wY’*' ^‘7 ■**!« I'ur- custody for debt, he is not entitleil as of ri<dit to 

pose oi. haying the conviction brought mi and a Itabeas corpus to bring him iin in comliY.t hi,. 


pose of having the conviction brought ui’i ami 
ameiidnig the commitment by it, 'J’immn.Lt rv 
39 L. ,J., M. (J, 129 ; L. B. a Ex. 237 • ‘>2 L T* 
(U4; IS-VF. B. 849. ’ 


1 - - — ! “v, .lS not ontitleil as of right to 

p ami a habeas corims to bring him up to comluot his 
lii -m, own can,se at tlie trial, though •|)ossibly the court 
L, T. would grant him one if a jiroper ease were 
.shewn. Cdhhctf, J<J.r jwrte, and Jtt it, 3 H k \ 
lo.3; 27 L. ,J., Ex. 199; 4 Jur. A\.s.) 143; (t 
• o. W. B. 282. 


To Mug up Prisoner— Appeal.]— When it 'V. B. 282 . 

and not t? the Court ^ is thus brought up o„ a 

Ha/., 2(5 L.B Ir 431— G A corpus ad testifieamlimi. ho may comluct 

v,Ai.t.>i V.. A. , his own cause if he pleases. IP 
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Transfer to Other County.] — The court -will 
not p-nint an ajiiiilcalinn foi' n Imbcas corpus to 
reinm-e a prisoner from gaol, where he is umler- 
going s('n1('nce, in on lei- to take him before a 
magistrate in anotlicr ooiiuty, to prefer another 
charge against liim ; but will gi'ant a habeas 
C()r])as to bring him up for trial on a true bill 
being fouml against liiiu at the assizes on that 
charge, llrq. 7)in/. 8 F, ilc F. r)2(i. S. P., 
mnuhrirh. In ir, W. \V. D. 1(17. 

A prisoner in cu-stody for conterajit may be 
r-emoved by liabi'iis eorpus to take his trial for 
porjui'v ill another count v. Wcftou, In re, 1 Tyr. 
8S;l‘ ; 1 0. iV ,1. 4rh). 

4'lic judges of the Central Criminal Court have 
no power, as such, ti.-) issue any habeas corpus, or 
other process, to bi-ing in a jiarty wlio is ini 
custody of the sheriff of Middlesex on a civil I 
suit, in order that he may be eommittod ti^ New- 
gate, to be tried for a mi.sdemeanor before that 
court;' and the Centra] Criminal Court Act, 
1884, 4 k: n Will. 4, c. 8(1, s. 1(1, does not apply 
to such a ease. Ite.r v. Jfori//tn, 7 Car. A F. 642. 

To Appear before Coroner.] — The Queen’s 
Bench will not, on the mere instance of the 
coroner, and without a strong case of necessity 
being matle out. issue a writ of habeas corpus to 
bring a prisoner who has been committed for 
trial on a charge of the murder of A. before a 
coroner's jury, who is sitting on the body of A. 
WuJiley, kc i>uvfe, 1 Q. E. f5,a8 ; 14 L. J., M. C. 
188 : 9 Jur. 869. 

To Vote.] — A habeas corims will not lie to 
bring up a prisoner in a county gaol, for the 
purpose of voting at the election of a member of 
jiurliament. Jn/teft, lit' jwrte. 4 N. & M. 840 ; 2 
A. A E. 436 ; 1 H. i; W. 7 ; 4 L. J.. K. B. 97. 

To Prove Identity.] — ^\Vhere thei-e is a question 
as to the identity of the pev.son of a defendant to 
an information, who is in prison, the Court of 
Exchequer will grant a habeiis corpus to bring 
him iqi, to be present at the trial, iqion his 
paving the costs. Att.-Gen. v. Failden, 1 Price, 
408. 

Lunatic.] — When a person was eommitted for 
trial by the mag-i.strales to the assizes, but after 
committal was removed by them to the county 
Inuatie asylum, the judge of assize has jiower to 
issue a habeas corpus to bring him up for trial. 
lien. V. Peanwh, 12 Cox, C. C. 21. 

if a iiersou is detained nndei- a medical certi- 
ficate, in a private house licensed for the reception 
of lunatics, under 16 k; 1 7 Ah'ct. c. 96, Schedule A, 
No. 2, which is bad in form, .as an alleged lunatic, 
be will be dischargeil on habeas corpus, on the 
ground that the detention is illegal, unless it is 
shewn that it would be injurious to him.self or 
others to set him at liberty. Greenwood, In re, 
24 L. M. C. 187 ; 1 ,]ur.‘ (X.s.) .622. 

Military Officer.] — The llabens Corpus Act, 
1868, 18 Uen. 8, c. 140, s. 1, api)lies only to judicial 
inquiries, and does not authorise the court to 
grant a habeas cori)US for the pnrj)ose of bring- 
ing a militarj'- officer, in prison for debt, before a 
medical l)oard To report on his he.alth. Gidwaij, 
In re, 1!) L. T. 262. 


applied for on the ground that the keeper of the 
Queen’s ju-ison had hnpropei-ly removed him to a 
part of the prison provifled for prisuners of a 
particular class. Ihldnit, Me parte, C. B. 418. 
i^.V.,liot/er.%Mn;parte,7Jm\{H)2. 

Denial of AeceBS.]— The court granted a rule 
nisi foi- a habeas corpus to bring uiv a prisoner 
(access to whom w<as denied by the gaoler), on 
the .application of his father. Thompson, In re, 
30 L, J., M. C. 19. 

A habeas corpus was granted on the applica- 
tion of a sister of <au orjffian girl under fourteen 
to remove her from an asylum, where the appli- 
cant was denied access to hax. lJaley, ln rc, 2 
F. & F. 268. 

When under Military Arrest.] — The court 
cannot grunt, a habeas corpus to bring up a 
debtor for the purpose of charging him in execu- 
tion, who is in custody imdor military arrest. 
,Tone^^ V. Danrers, 5 M. k \V. 234 ; 7 D, P. C. 
394 ; 2 H. & N. 84 ; 8 L. .f., Ex. 216. 

6. Hoav Applied foe. 

On Affidavit,] — The writ, whether at common 
law or under the Habeas Cor[)us Act, 1679, 31 
Car. 2, c. 2, docs not i,ssue as a matter of course 
upon application in tiio first instance ; but must 
be grounded on an affidavit, xipon which the 
court is to exercise il.s discretion whether the 
wj'it shall issue or not. Bex v. Iloblimne. 2 Chit. 
207 ; 3 B. ck Aid. 120. 

The court will not grant a liabeas corpus to 
bring nj) a pri.soner fm- llie puriiose of being dis- 
charged, on the ground that he is illegally in 
custody, unless thoi-e is an affidavit from him- 
self, oj- it is shewn that he is .so coerced as to be 
unable to make one. Parlter, In re, 6 M. & W. 
82 ; 7 D. P. C. 208 ; 2 H. k H. 45. 

A r-ulc having been obtained for a habeas 
coqms to bring up a lunatic confined in a,n 
asylum in this country under Irish medical certi- 
ficates, the court discharged it with costs, there 
being no affidavit to show that the party pro- 
moting the apjfiicntion w.as duly authorised by 
the lunatic. Child, Mx jiarfe, lo C. B. 238 ; 2 
C. L. II. 1801. 

A motion for a habeas corpus to bring up the 
body of a shei-ilf (on a i-etur)] by a coroner Of 
cepi coi-pus to .an attachmenr) before a judge 
at chambers, is of course, and without afiidavit. 
Bex V. Whaley, 1 Chit, 249. 

Precedence for Motion.] — The practice of 
giving- prece<lence to motions affecting the 
liberty of the subject holds good only where 
a i:erson in custody is brought up by habeas 
cor})Us, and does not extend to shewing cause 
against a rule for a habeas cor[ius. Thonqmm 
6 ,Jur. (N.s.) 1121. 

By Counsel.] — The coui-t, declined to alloiv a 
motion for a liabeas corpus to be made by the 
father of a YU-isoner in custody, but required it 
to be made by counsel. Meioton, In re, 16 C. B. 
97 ; 3 C. L. li. 1122 ; 24 L. J., 0. P. 148, 

By Married Woman.] — A wife may move for 
a habeas corpus' on behalf of her huisband. 
C'ohhctt V. Mudmn, 15 Q. B. 988. 


Improper Confinement.] — The court refused to To -whom.] — ^An application for a habeas 
grant a habeas corpus to a prisoner in custody corpus ad. respondentlum, to take a Yirisonei- in 
nuder process out of the Court of Chancery, custody on a charge of felony before justices to 


ehavgo. of felony, nuxst he 
in.ich, to Ji judge at chambers, and not to the 
n. Q ftoS '^*““■’.2 I-- M. ^ 1'. 25,-.; .0 

The prot.er mode of obtaining tJie dischaiw 
>fai.om.n privileged from arrest on processor 
»«’^--'i«endance on a jiulg- 
mud summon, s of that court, under thfv repealed 

< .ouiily Courts Act, 1,S4(>, D&IO Viet. e. ihl s 'iV 
tie d tp; Ije not by writ of pi-ivilege, but' bV 

(upon uihdavits shewing his privilege), or bv 
upi'lication to the judge of the county court 
10 o B.,77; tl C. Lai, 6^2 ; 
24^L. J., C. 1. 1,11 ; 1 ,hn, . 3 

•'1 corpus ad 

.subjieioiicluin is not bound by the decision of 

S entitled to take the opinion 

< t all the courts as to the ])ropriety of his im- 
prisonment. Ptnihiqhiii, kv pcirtr 2 L V r 

«n0 ; Id M. UC j’ f D. A L. 

Conditions on j-lf a lialieas corpus is granted 
on the ground tliat the party has been Til “d v 
0-n»mitM by a matnatata, tho yS S S 

that the, party sliall jiot bring an action against 
the magistrate. Jim, Jir parte, ;j Gar. 1: 1>. 2^. 
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Bench, must i.ssuc from the Grown side of the 
court whore the ]iiisouer is in ciwodA hu a 
erinunal matter. Earfon, In re, 4 P. m l). rjlk • 
13 A. vt 3i]. ()45 ; 0 1). p. (\ op; . i yy j> ,■■1 '.q 
10L.J.,Q. B.IG; a Jur.llO. ’ ' 

Waiving Irregularity.] -Whei-e a party in 
custody in the (Queen’s Betieli, under a, hiiheas 
corpms ad sausi'acieiidum, had remon'd himscll' 
by habeas corpus into a liifferout custody f„r 
the purpose ot t.uking the beiiotif. of the insol- 
yuit Act:~Held, that he laid thereby waiyid 
an u-n^udanty in the tirst, writ. Srainn v. 

7 Scott (X.R.), r,4S ; Id L. .j.. a J> 7d • 7 
Jur. llda. ’ ’ ' 

ft- i''<.'^i-icd out of the plea side, 
It is iri cellar only, and the irregularity may be 
waived by neglect to object to it in due time:' Ib. 

not compel the mar- 
7;,: Inilieas corpus 

mmted to Ins custody :m execution. Cboper v 

Jnuen, 2 M. cVl S. 202 ; 14 R. R. (] 32. ' 


attoinfv”^ Access. J—Tlie physician, apothecary, 
PY inirsc and servants weiv 

ordered to have acce.ss to a woman too uu\'ik iu 

pu?^ 7?)>V v“ir*'- "P cor- 
pus. y, 11 2 Burr. 109!!. 

Deserter. j--Upon habeas corpus to discharge 
a prasoner out of custody, wlm ha.s been corn! 
midJ; .S 5 ?V;Sf .^^^aS'iHtrates, I 


under 8 t, Viet, ers, 

rimuirh/” conceal a deserter, notice of the ’rule 
/ /! \r secretary at war 

lawful Warrant after Rule.]— Where after -i 
lule for a habeas corpus has been granted a 

iS'to the clSi; 

lay fill, the court will discharge the rule 
I^a n nerjf, Eg purte, 8 Jur. 829. 

Warrant Dispensed with.]— 
here a rule is granted fora Imbeas eon, us to 
hmig lip a bankrupt in custody, for not answer- 
court will, if the warrant 
mils? ™lc, that 


^ against Person who has no 

longer Custody of Person detained— Illegal 
Handing over of Person detained.]— On an 
ajiiihcatioii by the parent for a wTir of habeas 
corims iu respect of a child, directed to the head 
the‘'?7n 77* i or destitute cliiklreu in which 
1 L child had been placed, it appeared that before 

f lY?!, authority 

nP . 7 f r'Ti ’ unotheV 

he d ‘-'■■^yuda.andlio alleged that 

he did not know the address of such i,6r.son, or 
h,?? was .-Held, bul, withoui ■ 

CX| ic.ssiiig any oinnion as to the oireumstanecs 
under which the child was sent to Ganada), that t iij 

caiit, A\as entitled to require a return to be made 
to the writ, in order that the facts might be mure 
ulymv«.ga.«l 

Sw i-i't' ?■ n°T?’ limmrio v. 


argument „f a rule 

in tiiG same niaiiner as if the oticatwj,. 
brought up upon a habeas granted in the tirVt 
n anoe: and the court will look to the wlmlc 

S. 827. ' " ^ 23“> ; « 

7. Witri’ AjfiD Be'vvr-k. 

. ', ■ ■ a.' Writ, 

Signature. ]-Thc writ must be signed bv a 

eSp! 67^ “^^’^^obeyed, EeA eLZ", 

_ Issue of,] writ of habeas corpus ad R,ih 
Jiciendum, granted by a judge of the Queent 


■ writ of habeas corpus ad satis- 

taciLiidum et recipiendum mav be returnable 

A habeas corpus issued in vaeaiion, return.able 
‘^^'^’annbers, does not 
? VA 7 7 ^ tlaj commmieemeut of the term. 7 fc./? 
hhehhctuT, 1 Burr. 4tl(). 

A party may be brought inlo court in term 

riie court will not receive the return of a 
2 w'BL?mr Ilanhtn Carr, 

Sufiiciency.]-The return to a habeas corpus 
mpt answer the taking as well as the detainimV 
Mavman'n Gm‘, 2 W. Bl. 1204. 

tint>7'7''™’— “I had not at Ihe 

tim body 'lirr V r r - ^ 

uic tjody ( I A. B. detained m my custody so 
that J could not have her,” &e,, is a had return 
whn granted against the jiarty 

It seems a sufficient return that the defendant 
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IS JU custoily }ni(lor Ihe so.ntejicc nf n. court of afiiilavifs arc admissible, raising obicciions not 
comiiCTcnt .iin-isdu'.tinu to iiKiuirc of (lio offence, app(3anng upon the warrant: 'as. for instnnco, 
:nul to pass siteJi a scniciice wiUioiit setting forth disclosing a former conviction for the same offence. 
tlniparliciiJarcircumstaneosiicceHsaiy to warrant Jiultfr, Kr nnde, 2 .H. & X. 21!> • 2(\ L J 
such a sent cnee. v. S/nItIk-, 1 E.ast, BOd. M. C. 155 ; 3 Jur. (JT.S.) 937 ; 5 W. ll. fiiil. ' ’’ 

upon a return to a liaheas corpus, the court 

will ttot give aiiyclirccticitwir a<lvicet.() the gaoler Return— Excuse for ISrou-oomplianee with, 

ns to the nuifter ot which his return should con- Writ — Contemut — ^Attachment.! 'I'o 


ns to the matter of which his ret urn should con- Writ— Contempt — ^Attachment.] — To a writ of 
f /• o r ’ 1 ^,T.’ ^ ^ i««ued at the instance of the iiarent 

lU. Ih ; 8 Juiy 14^ <>f a <duld,\vhich had been wrongfully detained by 

As to the sufhciency ol return of a gaoler the defendant, a .return was made by the defeh- 
liaving tn his custody pri.soners for the imrpose dant to the effect that, as he had, before the. 
ol lieitig conveyed to a jicnal settlement in pur- ksuing of the writ, parted with t he cu.sto.Ly of the 
Miance ot the terms of their sentence for trea.son child so detained by him to ;inothcr per, son, who 
ni a <‘olouy , see A/r/'c/', I/t ir, 5 M. k, W. 32 ; 2 had taken her out of the jurisdiction, it was im- 
"'h ; possible for him to obey the -writ .-—Held, that 


1 1 . f). old ; 8 L. J., Q. P>. 129. it was no excuse for iion-eompliance with the 

Truth of— Impeaching.]— V mluru nrim-1 f-n-ie had wrongfully handed 

’inijorts veritv mid mwll it {« ^ ^ another person, aud, therefore, 

I ‘ . .In the return was bad, aiuL an attachmentmust issue 


not be supported by affidavits or otherwise, 
//c//. V. .Jiatrlu^ldor, 1 P. & [). rdd ; 2 W. W. &: 
11, 19. ;S. tT'., nom. [l>ff.v(u/’.v (June, !>A. &;E. 781 • 
lire/. V. lT7.rtn/, S L. J., <1. P,. 129. 

Where Ambiguous.]- If a return, which on 
the face of it is ambiguous, is nth. fortitierl by 
aflldavit, clearing up all doubt, it will be helil 
evasive anti bath llri/. v. Roherfn. 2 F. &; F. 272 


the return was bad, and an attachment must issue 
against the defendant for disobedience to the 
writ. Ren. v. Baen-n-do, 58 L. J., Q. .11. 553 ; 23 
Q. B. 1). 305 ; (11 L. T. 547 : 37 W. It. 789— C. A. 


Where Ambiguous.]- If a return, which <m „ of— Adjournment.]— bomble. when 

le face of it is ambiguous, is not fortitierl by i Iiabeas corpus is pro- 

lldavit, clearing up all doubt, it will be helil should be received ami Hied; and if 

rasivc anti bath Ren. v. Roherfn. 2 F. &; F. 272 ‘M'phcant wi.she.s to (juestion the atleqnaey of 

the return he should apply for an ad jonrmnent, 
Function of Court.] — All that the court cau do though the return bo tiled, the atlequacy of 
t the 7'eturii to_a writ of habeas GO]'pu.s is to see inay be questioned and an api'ilication for a 
lat the party is in custody untler an order of of attachrmmt maybe aiiplied for at such 


that the party is in custody under an order of 
..some court having authority to commit. Dimes 
In. re, 3 Mac. &: G. 4. 


adjournment. 1 h. 


chmgj a chscloses a legal impiisomuent of a person under 

1 ^ -f ^ bought up by a habeas corpus, civil lu-ocess, it i.s competent to him to .shew by 
"t? n m though not affidavit that the detainer is illegal by reason 

flic^q Jbe ietium, .shew the custody to be of hi.s privilege from such arrest. DaUns, .E.ti 

dlcgMl .u e not admissible. Donrjias, In. re, 12 jmrte, Ifi C. P. 77 ; 3 F. L. R. (iU2 : 24 L. J., C. P. 

On a habeas corpus bringing Where a rclurn stales tlmt a prisoner is 

uitttR by jir^tices toimiot hmhug sure^^ of the detained under civil proces.s, it is competent to 

^'■■’'^bewby affidavit that he was m-iginallv 
^Cltlu„ the facts alleged m the articles of the aiTe.sted on a Sunday. Emnmifim. E,e mrte 2 
peace AVy. v. 12 AA: E. 5<19 ; 4 P.& I). 405. El. ic P.l. 717 ; 2 (J. L. Jl. lisr. ;'2il L J M 0 41 ■ 

Habea.s corpus ad .subpcieiidum. lleturn, a 18 Jur. 221 ; 2 W. 11. 10. , 

•committal by order of the_ Viee-Oliancellor of Ujioti a return to a habeas corpus affidavits 
t^h^Yml/Td^mcffil ? ordered by arc not admissible to shew that tlul offence, wa.s 

5i V' "w iPb P was signed not committed within (he jurisilictioa of the 

n'V? , suggested, were the initials justice. SmKIi. Ee purte, infra, 

■Ol l,otteiiham, ehancellor. On motion on behalf ' 

•of the prisoner for time to tile affidavits for the Second Warrant.]- A warrant of commitment 
jmiiiosc of shewing that Lord Cottenham had a being bad, a second warrant was allowed to be 
personal mtevest m the cause, and therefore, as sub,s?itated for it as th^ return Ira haL^^ 
voi'l^-”TlS that his injunction was corpus. Smith, Ex parte, 3 H. N. 227; 27 

v.iul — Held, that the court will not grant time L. J., M. 0. 18() ; (> W. R. 440. 

in-itLS^'^?™ "*1 disclosing A rule nisi having been obtained calling on 

■ct.Vnus the return to a luaboas the. governor of a house of correction to shew 

to is simiwl -m 1 p , IS?''!? "'’by babeas corpus should not issue to 

ini.rhr mwnMi ■ 11 •'^“‘]b affidavits brmgup a jirisoiier in his custody, on the ground 

ighr be u 1 lal c that the warrant under which lui’was comniitto 

wiuwc ll i: ,n.;; ’i ;• V'"' ’ I’Vnperly sealed, a .second warrant was 

+ ^ V ‘ \i"'-heas corpus stated lodged with the governor similar in its terms to 

(’(Inrt !ff ( Imnight to.the bar of the the first, and iairjiorting to he signed by justices 
1^0 rt wm Id ‘"‘^'bemjit, of the same name, but duly sealerl :-Held, first, 

1 idiSt s 4 tbiit if it was material, the court would aksume 

r 1 e n ot d e ; ,i ,•[ . . been brought from the facts sfiited that the second warrant was 

ro 1 u. tui ot tlui cmiit, and so was entitled to .substituted by the same iustiees as an amendment 
us .hscharge inidcr the Contempt of Court Act, of the finst. 2/4S, 11 W 1 7: 4 

i; k44V:kET4".‘'2 0 F Hfomlf/.khat the seimd^Varrant^ 

\\4e ■( ’, 1 . ;,4irn f?-,’.- 1 4 4' h, • though made after tlie rule had been obtained 

of commitment, sctfmgonta was a .sufficient warrant to the governor for the 

ciu vMicmci, on the letuin to a habeas cornns. the rnl^ rt, 


of commitment, setfingonta was a sufficient wari-ant to tin 
Ld 4 ‘b>nbt- detention of the prisoner, and 

iul vhctheijon the return to a habeas corpus, | the rule. JJ. 
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—Held; first, that affidavits could uot bereeuivc 
.{or the purpose of shewiii" that the royal com. 
had acted .iucoiisistentlv with the lau of J(ii-se;j 
or to imjjeach: the legalit v of the sentence. CUrii 
Wilson, fn. rr, 7 Q. B. OS-l ; 14 
^201 ; y Jnr. )?USh 

■Held, .secondly, timf. the return was not objet 
tionable for want of slicwiiig a warrant for th 
caption or detainer. Ih. 

The return irf the governor of the Milllian 
penitentiary to .a habeas corpus set forth a cert 
ficato of the grctlicr of the royal court of Jerset 


■\\dicrc a prisoner lias been lodged m gaol under 
a had warrant of eonunitnient.eveinn the nature 
of a conviction, a good warrant of coinmitmont 
sul)se( ineiitly (.lelivered to the gaoku', but before 
a rule for a habeas corpus has been obtainetl, is 
jv gof«l answm' to the rule. Cross, Ux pnrto. 2 
H: & X. Hf).!. ; 2d L. d., M. 0. 201. Aiul see 
JDimiirrii. Kxpurte, 8 Jur. 820 ; Ht'ij. v. Itiohurds, 
o Q. 15. t)2(5 ; l)av. & M. 777 ; J Now Ses.s. Oas. 
182 ; l;i L. J., Jl. C. M7 ; 8 Jur. 702. 

Hearing Counsel.]— 0})jection luiviug boon 
made to the vet ui n on behalf of the prisoner, aiirl 
. Gouiisel h!i.ving been heard against the objection, 
one counsel wtis allowed to reply in support of it. 
Varus Wilsiou lu, ro, 7 Q. ?>. 984 ; 14 L. J., Q. Bi 
10.1 201 ; 9 Jur. 89:5. 

Order on.] — ^When the court deeides that return 
is insufficient, the party making the return is 
thereby adjudged to be in contemjit, and will be 
ordered to enter ii\to vccoguizance, himself, and 
two snr(itie.s, to answer i)orsnnal interrogatories, 
and to abide any further order the enurt may 
mnlco. Jftttf.Jtotcs, In rr, 12 Ir. 0. L. R. 272. 

^Evidence.] — In tin action against two. the 
])laiTitiif, in proof of the allogwl acts of tres])as.s, 
gave ill evidence a relnrn by one to .a habeas 
corpus, ill which he stated (hat he Inn I commit ted 
the acts in i jnestion in oVicdicnce to certain oi'dc]'.s 
made by his cii-defcndaut. The defendants 
thereupon called in aid the evidence eoutained 
in that doeiiuicnt in support of certain ])leas of 
justification: — tield, that theretuni wa.s evi deuce, 
for the defendants in support of their pleas, and 
also against them in proof of the trospa.ss. 
Colhdt V. Grun, 4 E.x. 729. 

law of Jersey.] — A habeas corpus, 

directed to the viscount and gaoler of Jersey, 
comminuliug them to liriug up the body of W. 
Return, that the viscount and gaoler took and 
the gaoler detained W. by virtue of a sentence 
of the royal court of Jersey, which was set out. 
and which .stated, that, in a cau.se depending 
before them, '\V., when the court Avas aliout to 
deliver an interlocutory judgment, interrupt ed, 
by uttering in the most unbecoming tone, a 
lii’otcst against the competency of the court ; and 
that the ciairt, colifonufibly with an article in the 
Jersey laws, ordering that all persons who shall 
have been AA'anting in insjiect to the bailiff shonld 
he imjirisonefl unt il they a.skcd pardon anti paid 
the line hnjioscd : and considering that the 
bailiff hatl, in the course of the cause, ordered 
AV. to be move respectful, condemned W. to aline 
of 10/., and to a.sk ])ar(lon of the court ; and W. 
having refu.scd to comply, he Ava.s scut to prison 
until he .should have obeyed: that the sentence 
was legal according to the law of Jersey : that by 
such law the viscount and gaoler were* obliged to 
take and the gaoler detain ; that they had not 
nor by such law could have any warrant other 
than the senlenco : that the court was presided 
over by the bailifii, assisted by judges called 
jiu'ats, and had the poAver of pimishing such 
a contempt in the manner directeil by the 
seulence ; that tlievo was such au art iclc as 
mcniioned in the sentence : that the matters in 
tljc sentence Avere true ; that the sentence Avas 
read aloud in the hearing of \V., and was duly 
entered in a book, the book of criminal pvnsccii- 
tions, being the pjoper book for that purpose ; 
and that the sentence avus in due form, and a 
sufficient authority for the taking and detaining : 


by that court, and .sentenced Ti 
and alleged that it aaus a eon 
jurisdiction to try and ]mnisU 
also an order in council direotii 
tion of the convicts from Jcrse.A 
Land : and a Avarrant of a seen 
removing Ihom from Jersey 
order to carry the sentence in 
first, that the affidavits filed fo 


Isle of Man.] — The publisher of a ucavs- 

p.aiier in the Isle of Man Avas ordered to attend 
at a chancery court of the island, for publi.shiTig" 
ati article tending to defame the court : be- 
attended accordingly, and tendered an apology,. 
Avhicli the court did not accept, but committed 
him for contempt. Thereupon J. C. avowed 
hiimself to be the author of the article, and the 
court committed him also to .gaol, without a 
Avarraiit. After some hours the gaoler was 
furni.shed with the folloAving warrant, signed by 
the lieutenant-governor : “ At a ehancery courts 
hob leu, &c. 'Whereas J. C. Auilnntarily appeared 
before the court, and avowed himself to be the 
author of an article, ikc.. andAA'liercastheAAU'iting 
and publishing the ai’ticle i.s a contempt of the 
court ; it is ordered, that J. C. be, for such his 
couteiiipt, committed a prisoner to the gaol o.f 
C. It., there to remain until further order.’’ A 
habeas coqms ad subjiciendum having been 
obiained by J. (J., a rule AA’as granted for quash- 
ing it, upon affidavits tliat the lieulexmnt- 
govorimr of the Isle of Alan ]n'0sided in the 
I chancery court. Avhieh Avas a court of record,. 

' having poAVor to pnnisli for contempt, and th.at 
! the AA'Hrrant Avas in tiie form usually adopted 
by Unit court ; — Held, first, that it snfiidcntly 
aiqioared that the Avarrant of eonimitrneut avus; 
au act of the chancery court. Cnno/ord, In riu 
13 Q. B. ()i:-5 : 18 L. J.‘ Q. 15. 22.') ; 13 Jur. 9r)5. 

Held, secondly, that t he ehancery court having 
authority to commit fm- contempt:, and having 
adjadged thy publication to be a contempt, the 
court could not review that adjudication. Ih. 

Held, thirdly, that the warrant, being in the 
form used by the chancery court of the Isle of 
Man, was lawful, though the eonomitment was. 
, not for a ccrtaiir time. Ib. 


Service of Original Writ— Not making Seturn. 
-Contempt — Attachment — W aiver.] — Attach- 
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mcnt for disobedience in not making a retimi to 
a writ of habeas eorpns will not be granted 
against the person to whom the writ is direeted 
unless lit! has lietm personally served with the 
original ' writ, although he has appeared on i 
several occasions and ai»p]ied for lurtlier time 
to make the rei urn without taking objection to I 
the service. 7.Vy. v. .L’ou.r, lo II. 1 11)' ; 71 L. T. 578. 


In what Oases.] — A writ of habeas coi-pus sued 
our liy a ])risoncr, was amended by .substituting 
7 Wil]. 4 for 1 Viet. iJur'ws^ Kc pnrte., 4 Bing. 
(.N-.o.) 17 ; .7 Scott, 241 : 5 D. P. (j. 18]. 

The court may, in its discretion, allow a return ’ 
to be amended after it has been tiled. Bi'fi.y. 
Jhitrheldor, 1 P. & I). 510 ; 2 W. W. & H. ' 1!) : 
S. f'., nom. (httr, 1) A. A E. 781. S'. 6'., 

nom. llcfj. V. Iif7,cu«, 8 L. J., (j. L!. 121). 

The warden of the Fleet might have amended 
his retuiai by leave of the court, jifter it ivas 
tiled, and without the consent of the i)vi.soner. 
Cl/rrh’, Li tT, 2 Q. li. Oil): 2 G. &; D. 7.80: 
5 Jiir. 757, V 


d. Discharge of Prisoner. 

Power of Court to Order Discharge.] — Upon 
an ap[)lication for a writ of habeas coriais, the 
court have power, if satisiied upon affidavit that 
the conviction, in i)iirsuance of which the appli., 
cant was imprisoned, was made without jurisclic- 
tion. to order him to bo discharged. A/ifJiciw or j 
Ani'hej'K, In re, .58 L. J.. M. cT02 ; 22 Q. B. I). 
845 ; 00 L. 'L 454 : 87 IV. It. 820 : 10 Oox, C. G. 
5SS; 58 J. P. 110. 

_ At what Time.] — It is not necessary to wait 
till the rising of the court to move the discharge 
<jf a prisoner out of custody, on a return to a 
habeas Cf)r])us, where no notice of any opposition 
to the motion has been given. The court will 
order him to be tlischargetl forthwith, llowaril, 
hi re, 2 L). A L. 5,86. 

Infant.] — ^Where a person, sitpposod to be im- 
Ijroperly in custorly, is brought up ou habeas 
c(jrpu.s, the court, if there ai)i)cars no ground for 
restraint, will order that such })erson be at liberty 
to go where be i)leases, and will, if neco.ssary, 
give him the jnotection of an officer ingoing. 
But if the party is a legitimate chihl, too young 
to exercise a discretion, tlie legal custody i.s that 
of the fatliei’. hew v. (rrer/t?tiU, 4 A. a'E. 624 ; 

6 N. A M. 244. 

Re-arrest. ] — An information at the suit of the 
attorney-general under 83 Oco. 8, c. 52, .s. 62, is 
ill the nature of a criminal cliargo, and a ca{)ias 
under s. 141, in rerpeet of it, is criminal pj-ocess ; 
no privilege, therefore, from arrest on .such a 
charge c.Kisis to a person redueudo, on his <li.s- 
chargu upon habeas coriius from an illegal 
custody, as such ])rivik'gu only exists in the c.‘X.se 
of civil process. hi re, 12 L. ,1., Q. 1>. 4i). 

By 81 (far, 2, c. 2, s. (1, it is provided that no 
person sot at large upon any habeas corjms shall 
be again irnpri.soned or committed for the .same 
offenco by any person other than the legal process 
of the court having jurisdiction of the same 
Held, that this lu'ovision only applies when a 
second arrest is substantially for the same cause 
as the liitsl, Att.-Gni. of iloHq hoiiii v. Kwok- 
(i-Simi. L. 1.1. 5.P. 0. J7<,); 42 L. j'., P.0.64; 
26 L. T. 114 : 21 W. It. 825 ; 12 Cox, C, 0. 665. 


Where a defondaut alnsidy in custody is. 
brought up to be charged in execution on a 
habeas corpus ad satisfaciendmn, and tenders 
the .amount of debt, interest and cosks on the- 
judgment against him, he cannot be detained for 
the court fee, s payable nii the habeas corpus ad 
satisfaciendum. helsiUv. Cullen, 7 J nr. i}7D. 

'I'hc warden of the Fleet could not demand an 
additional foe for expedition in riiturning a 
habeas corpus. John.wn v. Smith, 1 H. Bl, 105. 

The Court of Chancery has aurhority to give- 
to thp functionary who brings up a prisoner, in 
obedience to a habeas corpus at, common law, the 
expenses of srj doing, but not his general costs, 
Dodd's 6h.vc.2 De G. &,J. 510 ; 4 .lur. fN.S.) 291 
6 W. li. 207.' 

Power to Order Costs — Proceedings on the 
Crown Side of the Queen’s Bench Division,] — 
'i’he court has jurisdiction, since the .ludicatnre- 
I Act, 1890. to give costs to the succo.ssfnl party 
' in j)roceedings for a writ of habea.s corpus. He//. 
V. Jones, 68 ,L. .L. Q. B. 656 ; [1894] 2 Q. B.882 
10 H. 287; 70 L, 'T. 845; 42 W. 11. 607; 58- 
J. P. 788. 

8. Copy op Commitmknt. 

Service of Demand.] — Service of demand of 
a copy of the conuiiit irieiit on the turnkey of a 
prison is not sufficient to support an action 
against the gaoler for a penalty iiiourrcd by him 
uurler the Habeas Coi-pus Act, for not <lelivering 
the copy to the pri.soner within duo time after 
domaiul imule, if the gacdcr him.self was in the 
prison. IDintleij v. Lnseomhr, 2 Bos. & P. 530 ; 

5 li. E. 697. 

Prisoner from Ireland.] — A per.sou scut over 
from Ireland under a warrant fi'om the .secretary 
of state for Ireland, charged with any offeuec, 
and committed to prison until he ca)i be brought 
before a judge, is entitled to a copj'- of the war- 
rant aftei- it has been demanded. Sedleij v, 
Arhouin, 8 Esp. 194. ' ■ 

Inspection.] — The court will com])el the mar- 
shal of tlic court to i>ormit the attorney of the 
[jlaintiff to insi)cct the writ and return, and 
eonunittitii]' indonsed thcreou. idw* v. Jones, 7 
B. A C. 782 ; 1 M. A Ey. 570. 

Costs.] — A prisoner suing as a party gi-icvcd 
on the Habeas Corpus Act, and having been re- 
fn.sed a copy of his warrant of commitment, is 
entitled to costs if he recovers a penalty. Ward 
v. Snell, 1 H. Bl. 10. 


9. COMPJiLLING OfiEDIENCJE. 

By Attachment.] — If disregard i.s shewn to a 
habeas corjjus at oonmioii law, an attachment, 
u’ill be immediately grantetl. Boseu, Er parte, 
2 Ld. Ken. 28i). 

Peer.] — No peer or lord of parliament has 
privilege against being comi)elled by ])roces.s in 
the courts of West minster Hall to pay obedience 
to a habeas corpus directed to him, because such 
offence is a contempt ; and an attachment may 
issue if the peer refuses obedience to the writ. 
Jtc.e V. Ferrers QEivl), 1 Burr. 681. 

Service Abroad.] — ^Wherc a habeas cor])us ha,s 
been served on a party in France, and which has 
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iioi, been oltoyod, tlio court will not grunt a rule 
iibnoluto in tine lirst instance for an attaclunent 
on the ground of liis disobedience, although the 
English ])rocoeding has ))(;en reeoguised and 
ordered to be (tbeyed by ihe Erench tribunals; 
nor will the court grant iis warrant to apprehend 
tlie. defendant for his contempt, under 5(i Cieo. S, 
t!. 100, s, 2, it appearing that the person was con- 
linod in France. Wi/t/ff, Mr [lartc, o D. P. C. 
;$Hl* : W. W. ^ I). 715.' 

Ill Case of Imprisonment.]-— To compel obe- 
■dieuct! to a liabeas corpus to bring up an impressed 
man. tlie party must lirst search at the Crowii- 
ollice for the return, aiul, if not found, aytply, 
upon atlidavit thereof, for auattacliment. TZ/n'ivi- 
♦svn/, iiV? 2 Smith, 4U8. 

Insuffi.cient Eeturn.] — ^yVn attachment may be 
granted for making an. insufficient retuni to the 
first writ of luibeas corpus, without issuing an 
alius and a ydnrics writ. Jiejsw. Winton, Term 
Hep. JS'J ; 2 K. H. 54(5. 

A rule had been, obtained calling upon the de- 
fendani,, in whose custody the prisoner as a 
soldier of a regiment was. to shew cause why .un 
attuclmicnt shouhl not issue against him for a 
eontem{)t in not uhtiying a habeas eoryms to bring 
him before the court Ujioii sei'viee of the wiit 
the dofeiulant referred tlie matter to the Hovise 
Guards, and received direelions to discharge the 
plaintiff, wliich lie obeyed. The atfidavit of the 
defendant staled, that ho had no intontiou of 
shewing ilisresjiect to the court, hut that he sup- 
posed that after the di.seharge of ilie party he 
could not make any return to the writ; — Held, 
that a.lthongh a return ought to have been made 
that the defendant had diseh.'irgodltheyiarty ; yet, 
as there apyieared to he some imya-oyiov motive on 
the yiurt' of the apydicant, the court roi’used to 
issue an attachmeut. M<y. v. (Tirrhi, lo ,Iur. 

: imn. 
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A. PUEROGATIVE MANDAMUS. 

1 . Genend PrineipU's. 

a. Tn respect of other llcmedy, 152. 

To cnrorce Equitable ILightsor Trusts, 
15.5. 

c. To Ministerial or .Judicial Officers — 
Disoretion, lot). 

(1, Actions for Acts done under Man- 
damus, 15!>. 

r. G]-anting is Discretionary, 159. 

/. Eefusal to do Act, 159. 

(). Other Points, IGO, 

2. In IMrtitndar Oam’it. 

a. To Ihc .Privy Council, IGSJ. 
ft. To Govevmncnt Oificers, IfiB, 

To Gonnui.ssiouer,s, Ac., 1G6, 

(1. To Parish Officers, 1G8. — 

c. To Oomiianies, 1G9, 

f. To Municiyial Corporations, 

j. To Insert Name on Burgess Boll, 
173, 

ii. Other Matters, 174. 

//. To Justices. 

i. Generally, 175. 

il. To Issue Distress Warrants, 
178. 

iii. Practice, 178. 


h. To Quarter Sessions. 

i. ’When Granted, 179. 

ii. Praciice. 183. 

V. To fnforior Cimi’ts, 183. 

, To Lords and Stewards of Manors, 184 . 

It. To Admit, .Elect, or lie, si ore lo 

Offiecs. 

i. AVhaf Officcs, ]S5. 

ii. lu what Cases Granted, 18G, 

iii. Practice. 190, 

3. PmctuH' Gontnudlu. 

a. AVlidn and how' Application made, 
191. 

ft. Eorm of Writ, 191. 

c. Parties, 194. 

(1. Argument and Hulc, 104. 

: c. Prale Absolute in First Instance, 
lOtl. 

/. Affidavits, 19G. 

/■/, Service of llule. 19G. 

ft. Amendment of Writ, 11-7. 

i. Qtiasliing or superseding AAbit, 197. 

y. I'leturn to Writ, 198. 

i. Generally, 198. 

ii. Pleadings, 201. 

li. AVheit lleturn <}uashcd. 202. 

1. .ludgmeiit, 203. 

4. Prrrmjdot'ji 203. 

5. 201. 

(). C'usAv, 204. 

II. Mandamus in Civil Cases, and under 

JUD. Act, 1873. Srp. I'RACTIGE. 

1, General Principles. 
a. In respect of other Remedy. 

When Indictment also lies.] — It is no olqcctiou 
to granting a manflaums to do a jiitrticular act, 
tlml an indictment will also lie for the omission 
to do tliat act. A'ca; v, Gtii-rnt and Wye Pij., 
2 B. A Aid. G4(; ; 21 E. E. 433. 

A mandamus will not ho granted to enforce the 
general law of the Land, if an action will lie, 
although in some cases it will be granted even 
whei'O an indictment may be yirefcrrcd. Pohinn, 

parte, 7 J). [’. C. 5GG ; 1 AV. AAL A H. 578 : .3 
Jur. 103. 

A (lock company was required to make and 
maintain a new channel, with etpial de])th and 
breadth at the bottom, and with ecynal inclination 
of the sides to the forinci’ channel : — Held, first, 
that a duty was cast iqxm the company to repair 
generally the hanks of the new course. Keg. v, 
BrhUd Dor.k Co., 1 G. A D. 2S6 : 2 Q. E. 04 ; 
2 Railw. Cas. 599 ; 0 Jur. 216. 

Held, secondly, that a mandamus wou](.l lie to 
cotnyicl the company to nqiair, although there 
might be another remedy by indictment, ift. 

The court will not grant a mantlamus to com- 
pel the repair of a InrJipike road. Mex v, Oxford 
awl Witney Turnpike. Itoad Trustees. 12 A. A E. 
427 ; 4 P. A D. 154 ; 0 Jur. 210, n. 

Eight to — Specific Legal Eight.] — Tin; a])pU- 
oaiit for a writ of maudiouas mast sliew that he 
has a siiee.ific legal right to the pevfonnanee of 
the duty Avhicl) he asks tlie court to oj-der to be 
performed. A sanitary authority has no such 
specific legal right to ap].)ly for a writ of niau- 
darnus directed to guardians calling u[)on them 
to enforce the Ahiccination Acts. Itrg. v. Mnois- 
hain Union, 00 L. J., Q. P>. 403 ; [1897] 1 Q. B. 
498 ; 70 L.T. 324 ; 45 W. E. 340 ; 01 J. P, IDL 
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Action for, and Prerogative Writ — Difference 
between.] — Au action for a rDaudamus is not 
such an action whw’eiii, under the Judicature 
Act or otherwise, a declaration of lights may be 
made, or a uianda.inus granted, as a declaration 
(»f rights is only made, or a mandamns granted, 
where the act ion is suclr ihat relief can be given, 
and the riglits claimed, enforced in that action; 
Bmrtfi' w London (huntjj Couneil. tJil L. T. 7(i7 ; 
no J. r. 

Writ not granted when another Remedy by 
Action.] — A shareholder in a railway company 
made a real and absolute tran.sfer of Ids shams 
for aiuiiniualconsideraiion to tin insolvent peraon 
iii order to avoid liability foi- future calls. The 
company refused to register the transfer. A rule 
uisi for a prerogative writ of mandamus to com- 
pel the company to register the tran.sfer having 
been granted : — Held, that iiiivsnmch as the 
prosecutor had another sitecilie and suffieicut 
remedy, viz. by action of mandamus, the jirero- 
gative widt ought not to i.ssue, and the rule must 
be discharged. AVv/. v. Lamhourn Yallnj .Iti/., 
08 L. J., <h'B. 1 80 22 Q. B. I). -1-0.8 ; 00 L. T. 

04 .58 J. P. 248. S. 1’., l?of/. v, Lftnt and Wn-t 
India Book Co., 00 h. T. 232 ; .58 J. P. 277. 

Statutory Obligation,]— -A rule for a 

prerogative writ of maudainus is not the proper 
mode foi- enfoicing a statutory obligation which 
can be made the subject of au action. Rot/, v. 
Lamhounn Valley Ry. (58 L. J., Q. B. 130; 22 
Q. B, D. 463) followed. Rcy. v. L. A'i IF. Ry. 
and G. IF. Ry., 05 L. J., Q.B. 516 ; '74 L. T. 624. 

To take up Award — Lands Clauses Act.] — A 
prerogative writ of mandamus is the proper 
remedy for enforcing the taking up of awards 
made under the Lands Clauses Act. Roy. v. 
Lumhnnrn Valley Ry. (22 (J. B. 1), 458) distin- 
gidshed, R(‘f/. v. L. A- Al IF. Ry., 68 L. J., Q. B. 
005; [1804] 2 Q. B.^512 ; 30 II. 859 ; 58 J. P. 
710. ■ 

Remedy under local Act Inconvenient and 
Obsolete.] — Where the proeeilure and romeily 
under a local act is uncertain, iueouvenieiit utrI 
practically oksulote, the procedure by writ of 
mandamus is applicable and ought to be granted. 
Roy. V. Bt. Goovyo tho Mavtyo, Southwark, 61 
L. J., (j. B. 398 ; 67 L. T. 412 ; 56 J. P. 821. 

Case Stated more Convenient,] — Justices 

disndssed au information nu the grouiKl that it 
was too late, IS'o case was applied for within 
seven days. Ui)on an application foi’ a man- 
damus ; — Held, that an application for a case to 
be stated was a more couveideut i-emcdy, aiul a 
rule for a mandamns was refused. R/y. v. JF/,s- 
hoo/i JJ., 54 J. P. 743. 

Maintaining existing Sewers — Complaint to 
Local Government Board.] — 'I'ho pi-oper proce- 
ihti'c to coupiel a local autliority to carry out its 
duties under 15 of Iho I'ublic Health Act, 
1875. as to the maintenance of existing sewers is 
by complaint To the Tjocal (lovoniment Board, 
under s. 200 of the Public Health Act, 1875, ami 
not, as a general rule, by prerogative writ of 
mandamus. Roy. v. fla.dinyn Corporation, 66 
L. J.. Q. B. SU ; 1 1807] 1 B. 46 ; 75 L. T. 377 ; 
45 W. il. 100 ; 60 J. J’. 759. 

Alternative Remedy — ^Remedy equally Con- 
venient and Effectual,] — Tho remedy of a writ 


of inaiidamu.s will not be granted wlj|Crc there its 
another remedy, equally couveuient and. effectual, 
open to the applicant at the time when it bc- 
conie.s .ueces.sary to resort to one or other of .suclu 
remedies. Rnq. v. Joint Stock Cumpames BoyiK- 
tra.r, 57 L. J.' Q. B. 433; 21 Q. B. D. 131 ; 50' 
L. 'r. 67 : 3f5 W. E. 605 ; 52 J. P. 7 1 0. 

The court will, not grant a iirerogative writ of 
mandamus, commanding a local autliority to- 
repair' and maintain a sewer vested in them, in a 
case where another rcmeily exi.sts which Ls 
equally convenient and appropriate. Roy. v. St. 
Giles, Cavikerwell, Ve.Jry, 66 L. J., Q. ll. 837 
45 W. R. 335 ; 61 J. P. 217. 

Semble, that a mandamus may be issued^ 
agaimst a irartyfor a matter in respect of which 
he is liable to an action, or to a suit in equity. 
Roy. V. Sinithanipton Ilarljimr Ci)minis.sioncrs, I 
15. & S. 5 ; 30 L. J., Q. B, 244 ; 7 Jur. (N.S.) 900 ;; 
9 W. B. 630. 

In other Cases.] — railway act enacted, that 
the company e.stablished by it should, in a givem 
event, pay another company a sum not exceeding; 
a given amount, by way of compensation for the 
loss of tolls by the latter company". Tho given 
event having happened : — Held, that a mamlaiuus 
was not the firoper inode of compelling the pay- 
ment of the compensation money, as an action, 
would lie on the statutory obligation. Rpy. -v.. 
Hull and Selby Ry., 3 Railw. Cas. 705 ; 6 Q. B,. 
70; 13 L. J.,'Q. ‘B. 257; 8 Jur,. 401. S. P,,. 
RoMns, Rx parte, supra. 

A rale nisi having been obtained for- a man-- 
damns to a r-ailway company to summon a' jury 
to assess com])ensation for damage, the following, 
agreoment was entered into by their agent and 
the claimant : — “We lieraby agree to accept of 
the company, in discharge of our claim against 
them for injury, Ac., 425f, and SI. per week foi" 
the future so long as the present flamages con- 
■tinue. (Signed) W. E., T. E.” This was also- 
signed by the agent of the company. Upon this . 
agreement the proceedings for the mandamus- 
wore discontinued. The company paid the 425/., 
and also tho SI. i)er week for several weeks, and 
then ceased, wheraupun an application was matlc- 
for a m.audanius to them to pay the money 
accoj-dingto tho agreement, or to summon a jury 
to asse,ss corapensatiim, or to revive the former 
rule : — Held, that, as the agreement was not 
under the seal of the companj'-, it coidd not be 
enforced by action, and the court granted tho 
maiRlamus. Roy. v. Bristol and JUxiier Ry,, 

3 Railw. Cas. 777, 

A mandamus is always granted when there is 
no other specific legal remedy, Re,e\. Wyndhant, 
Oowp, 378. 

But not where a part}'- has a spccifio legal 
remedy. Re,o v, Chester {Bishop), 1 Term Rep. 
306; IR. R. 237. 

It is not a writ grantable of light, but by pr-e- 
j'ogative ; aird it is the absence or want of a 
specilic legal remedy which gives the court juris- 
iliction, Rex v. Bristol Bock Co., 12 East.' 429 ; 
11 R. R. 440, 

Two circumstance.s must concur to authorise 
the iissuiugof a mandamus — a specifie legal right 
and the absence of an effectual remedy. If it is 
, doubtful whetlier there is a remedy, the court 
will issue a mandamus. Rex v. Rottiiajhani 
Old Waterworks Co., 1 N. & P. 480 ; 6 A. A E. 
355 ; W. W. A D. 166 ; 6 L. J., K. B. 89. 

Where a party-wall had been pulled down and 
rebuilt under the Building Act, but the paper and 
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^ loco ration fUind not been replaced by tlie defen- 
dant ; — Helil, tliat a inandanaus, at the int<taau’.c 
of the tenant of the adjoining house, would not 
lie to replace the i)aper and decorations, hut that 
■| he reinedv must be by action. iM/. v. Fonuford, 
1 D. & L“. 110; 12 L. J,, Q. B.' HIS ; 7‘ -Jur. 
T()7. 

The advowHon of a vicarage liad been purcliased 
liy certain landowners, and conveyoil to fooflees, 
in trust, upon every avoidance to present such 
jjorson as should be nominated by the majority of 
the laruinwners. At a meeting of the laiirlownors 
for the pui-pose of nominating a successor to a 
<lecpased vicar, a disput e arose as to which of two 
eaiidiclat,es had the legal majoi-ity of votes, and 
thereupon the trustees refuse(i to concur in pre- 
senting -Held, that a mandamus could not he 
granted , to the landowners, inasmuch as their 
right,, if legal arid not equitable, could hecuforeed 
by quare impeilit. Orton VieimKie, In re, 1-1 
q. B. 139 : IS L. J., Q, B, 321 ; 13 Jur. 1049. 

So when a mandamus was applied for agiiinst 
justices in a case in which aii appeal lay to 
quarter sessions, the court refused a uiaiidaiims. 
her/. V. or iM/imuJiire JJ„ 42 L. J.. M. C. 

44)'; L. 11. 8 Q. B. 14<) ; 28 L. T. 129 ; 21 W. H. 
;382. 


c. To Ministerial or Judicial Officers- 
Biscretion. 


Who are,]— The, gna,rilians of the poor under 
an act of jiarliamout ordered the Ircu.siirer lo 
p,ay a, ,suni of raoiuiy for a piupose dill'erem from 
that meiitioiietl in the act, against which an 
appeal was entered at tlu; sessions, where that 
sum was disallowed in the aeeouiit. atid tl\e, 
Ireasttror who had paid it was ortlered to rei)ay 
it to the .succeeding treasurer. The ciuirl. 
refused to grant a niainlaniiis to compel the late 
treasurer to ])a.y over the money accortling to 
the ortler of the sessions, because he was a 
ministerial oHicer, and Ixmnd to obey the order 
of the guardians. Jtex v. Shaw, T> Term Uep. 


County Treasurer.] — A mandaunxs will not li 
to a miutsterial ofticer, as the treasurer , of 
county, to obey an order of the court of iprarti. 
sessions ; the pvo})er remedy in case of his refus; 
to obey such order is by imUetmenf. Br.r ^ 
Jlriatoir, {) Term llep. KiS ; 3 11. R. 144. 8. ? 
lle,r V. Siirrei/ Trr/itturrr, 1 Obit. OiSU. And .sc 
ilr.r V. JoJiiihvn, 4 11. ik S. rilT). 

A mandannrH will not lie to a treasurer of 
borough to compel him to pay costs to wiTnesse 
iimlcr the order of a judge, founded on 7 Goo. • 
c. (i4, the, treasuror being a ministerial officer, an 
subject for his refusal to an indictment, litur ) 
Jei/'m, .f) N. & M. 101 : 3 A. fc E. 41(5 ; 1 H. & 1\ 


b. To enforce Equitable Eights or ! 

Trusts. 

In what Cases, ] — M ai idaunis to ehurchw,ar< lens, 
to raise a rate to pay principal and interest of 
money borrowed on the credit of parish and 
church-rates, nn<lor the ">8 Geo. 3, c, 43, and 39 
Geo, 3, c. 134. A return, that .since the security 
was given, the lender, who was the prosecutor, 
had become bankrupt. Pica, that the jirosecutor 
had lent the money, as a trustee for a party 
named, oat of the money vested in him .aslmstee, 
in which he had no interest except as trustee. 
On demurrer, .assigning for cause that the nature 
of the tru.st did not ap\)eaT : — Held good. Itn/. 
V, Jirune/hstrr ChurchwardenK, 7 A. k E. 438 ; 2 
X. ic V. r>8(). 

Tn pursmanceof the will of a priv.ate jicrson, 
his executor’, by deed. eouA'eyed lands to trustees 
for the benefit of the poor of a parish. The deed 
provided That a chest, of which there should he 
three locks and t hree keys, should remain in the 
parish ehureh. for keeping all writings, accounts, 
Ac.j and the tru.st moneys remaining unexpended. 
One of such key.s to bo kept by the receiver, the 
second by the parson, the third by the church- 
wardens : — Held, that a mandainns lay to the 
trustees to eompel the delivery of one key to the 
clun'chwardiais, although the ajiplication con- 
cerned a tnist and a mere i)rivate crulownumt. 
itVr/. T. Otter// AY. Jl/rr//, Deron, 3 G. A, H. 382 ; 
4 Q. B. 1.37 : 12 L. .r., Q. B. 1 18 ; 7 Jur. 129. 

The advowson of a vicarage had been pur- 
. chased by certain laiidowuers, and conveyed to 
feoffees, in tntst, upon cvciy avoidance, to pre- 
sent such ])erson as should be nominated by the 
majority of the landowjjcrs. At a meeting of 
the landowners for the purpose of nominating a 


Archbishop confirming Election of Bishop.] — 
Under 23 Hen. 8. e. 20, s, 3, after an election of 
a bishop by the dean and chapter of a cathedral, 
by virtue of a enngd d’elirc and letters missive, 
the person .so elected is to he reputed ami taken 
by the iiamo of the lord elected of the .see, and 
the king is thereupon to issue letters patent to 
the archbishop, commanding him to confirm the 
election, and to invest and consecrate him, and if 
he fails tn do so for twenty days, he is to incur 
the pciiaUies of a pimmunivc ; — ^I-lold, by Lord 
Denman, C..]., and Erie, J., that the archhishoj), 
acting merely ministei'ially, is hound to confirm 
the bishop elect, and that ho has no authority to 
hcai’ any o[)position .advanced against the |)t!rson 
.so elected. Ter Patteson, ,1,, aud Coleridge,.!., 
that eanfiiau.at.ion is a judicial act, which the 
archbishop is tn conduct according to the prin- 
ciples of the canon law, am I that parties oppo.sing 
.are entitled tn ap])eav in his court, .and enter 
their objections. Itrq. v. Ca/itrvhvry (A/'cli- 
hisJto]}), JIn/njnJen, In re, 11 Q. B. 4S3 ; 17 L. J., 
Q. B. 232; 12 Jur. 8(52. 

Held, also, per Patteson, J., and Coleridge, J., 
that the opposers not haviug beeix allf>wed to 
appear and be heard, there was a declining of 
jurisfliction by the archbishop, for which a man- 
damus wouldiie. /((>. 


Where only nominal Party.] — The general 
rule that an imlichmiiit, ;iml not a mandamus, is 
the jjroper mode of enforchig o})e<lieufte by a 
ministerial officer to an order of sessions, docs not 
prevail where the court sees that the ministerial 
ottlccr is put. forward ntcrely as a nominal party, 
and that other persons are tlio.se Avhoai'cto 
compelled to perform the duty. Itrt/.x. I]7wt7 
B/ifo/i Ui/ihn'd/j Hurrenora, 18 L. J., M. 0. 218. 

Three persons were indicted, at, the assizes for 
a county, for forging the will of I). ‘ D. died in a 
borough, ami one of the pidsoners took .away the 
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•<’lc;e(ls. ire., of flic deceased to his own house, 
which was in the coiniiy, hut not in the taorongh j 
the fotged signnuires of the testator and of one 
•of tlio wiliuisscs wene written in the Introngh, 
nnd, the otfence was completed in another county, 
wdiere the forged sigiiature of the second Avitness 
Avas AA'ritlen. The horongh did nut contribute, to 
the countA'-rate. but had a Ijorcjugh fund of its 
■o\A'n : — Tfcld, tluit the order for payment of all 
costs aiul expenses of the iirosecution aa’us pro- 
perly ttiade on the treasurer of the borough, and 
•a inandainus would lie to the treasurer to eoinpel 
[layinent. .H/r/. JLii/wurd, 17 L. J., Q. B. 22H. 
■iS. (1, iioin. /fee/. A'. OmTtfttoj Jloroutjh, Trensuvei-^ 

12 (i B. 2:hi ; '12 Jur. 74T. 

The court aaTII issue a mandamus to a treasurer 
of a county, to dejiosit AA'ith the clerk of the 
peace, in pursuance of 12 Geo. 2, e. 29, ss. 7, .S, 
hooks containing entries of the county cx])ont]i- 
ture, althougli the receipts, tradesmen’s hills, the 
gaoler’s aeeouids, and copies of the county rate,, 
iuid been already d(‘posited Avitli the clerk of the j 
Ijcaee, and the Ijooks contain the discliarges of 
the tivasnrer, and the iliseharges of the former 
i reasurer by the justices in session . tfr.r y. Pa //wu, 

] X. k l\ r> 2 i ■ W. W. & 1). M2 ; 6 A. & E. 392 ; 
T> L. J„ M. C. 62 ; 1 Jur. 7A. 

The rule that the court will not grant a raau- 
tlamus to a ministerial officer to oljcy an order of 
tquarrer sessions, does not apply AATiere the niinis- 
•tcrial officer is a nominal party. Bottom., E-o 

13 Jur. 080. 

Discretionary.] — By the Clergy Discipline Act, 
1840, 3 &; 4 Viet. c. 86, s. 3, in every ea.se of a 
•filerk in holy orders aaTio may be charged AA’ith 
any olfence" against the Iuavs eccle,siastical, or 
■concerning Avhom there may exist scam ial or evil 
report, as having offended against the said huA’s, 
it shall he Ifnvful for the bishop of the diocese, 
on the application of any party complaining 
thereof, or, if he shall so think tit, of his own 
mere motion, to issue a comini.s.sion of inquiry a.s 
to the grounds of such charge or report. A 
bishop having refused to is.sue a commission to 
inquire into certain charges against a rector in 
Ills diocese, upon an application by a clerk in 
holy orders, Avho Avas a stranger to the parish and 
■diocese, and he having obtained a rule for a 
mandamus to the bishop commaiuling him to 
issue a commission ; — Held, by Wightmau, J., 

, that under -s. 3 the power of the bishop to issue 
:a eommission Avas discretionary ; I.fjrd Camphell, 
O.J., and Erie, J'., concurring; Hill, J., doubting 
iis to the construction of s. 3, but holding that 
the court ought not to issue a mandamus 
upon the ap))lication of a party who AA’as not 
•shewn to be aggrieved, or to havm some connec- 
tion AA'ith the pari.sh or diocese. Jtn/.v. CliicJirstrr 
2 El. El. 209 ; 29 L. J., Q. B. 23 ; 

6 Jur. (N.s.) 120 ; 7 W. 11. 629. 

A party aiqilied to the InsoB’ent Dehtons’ 
'Court, foi' an order to A'cst a surplus in him, 
under 1 &; 2 Viet. c. IIO, s. 92, ehiiining under 
an alleged assignment to him by die iiisiAlveut. 

■ That court held that the assignment Avas invalid 
: as against other claimants of the surplus, and 
rcfu.sed to make the order. Tlie court of Queen’s 
Bench, holding tliat the fmmtinus of the In sol - 
Amiit Debtors' ttiurt Avere judicial and not merel.y : 
ministerial, refused to i,sHue a mandamus com- 
manding that court to make the order. The 
applicant then took iiroceedings in Chancery, 
Avhieh resulted in a doerec in his favour, that the 
assignment to him by the insolvent Avas valid. 


The Court of Chanceiy farther expre-ssed an 
opinion that this decree rendered the dntA’ of the 
Insolvent Debtors’ Court in the matter more 
.simply ministerial. The latter court, hovAmver, 
refused, on a rencAV'cd application to it, to act 
upon that oi)inion and make the order. On a 
subsequent application by the claimant for a 
mandamus to the Insolvent .Debtor, s’ Court to 
make the order : — Held, that, after as before the 
],)roeeed!ngs in Chancery, and notAvitlistanding 
the opinion there e.xpre.ssed to the contrary, the 
lusoHeut Debtors’ Court retained a judicial ilis- 
eretion whether or not tb make ■ the order ; and 
that therefore the mandamus could not issue. 
Cook, BkV j)U:rtv. % El. A El. o86 ; 29 L. J,, Q. B.^ 
68 ; 6 Jur. (N.s.) 224 ; I L. T. 369. 

T’hc court refused to grant a mandamus re- 
(juiring the visitors named in the charter of the 
College of Doctors’ Commons to inquire into the 
mode in AAdiich the college, under the Court of 
•Frohatc Act, 1857,20 & 21 \ncU c. 77, ss. 116, 
117, had exercised tlieir (liscretinii as to the 
surrender of their charter and the disposition 
of their i>roperty. Lvo, Ko parta, El. Bl. & El, 
863. 

Tf the visit(jr of a college refuses to exercise 
his visitatorial poAver by hearing an ajtpeal, the 
court Avill grant a mandamus to set him iit 
mothui, but canuot afteiwards rcvicAV his de- 
cision. BtilUr, Kv ptute, 1 Jur. (jr.s.) 709 ; 3 
W. R. 447. 

Refusal to Issue Summonses.] — Upon an 

aiiplication t(t justices for suinmon,ses against, 
certain per.sons to ansAver a charge of conspiracy 
to break the peace ainl do grieA'ou.s bodily harm 
at a public luocting, evidence Avas gh’cn that a 
disturbance had arisen at the meeting in Avhich 
the defenrlanls took part, and that one nr other 
of them had previously offered money to different 
persons if they Avonld commit acts of violence at 
the meeting. The justices, after Jieai'iiig the 
evidence, declined to issue the summonses, and a 
I'ule nisi for a mandamus having been obtaineil, 
the}’ stated in their affidavit that upon the facts 
brought bcfni'c them they did not fool justilied in 
granting the application, but <lifl not say that 
they thought 1 he Avitnesses unworthy of credit ; — 
Hold, that the ntle must be made aUsolute, for 
although under the Indictable Offences Act, 
1848, 11 & 12 Viet. e. 42 (JerA’is’s Act), s. 9, the 
justices arc to issue their .suiumona “ if they shall 
think iit,” it Avas here evident that they hail not 
e.xerciscd a discretion. Bop v. Atlamson, 4.") L. J., 

I M. C. 46 ; 1 Q. B. D. 201 ; 33 L. T. 840 ; 24 W. 11. 


Erroneous Belief of Judge that he has no 
Jurisdiction.] — Where a county court judge, 
after hearing so much of a case as relates to the 
jiu’isdiction, declines to hear and determine it, 
eiTOiicously believing that he has no jurisdiction, 
an order in (he nature of a mandamus will lie to 
compel him to hoar and delcrmiiie it, Itop v. 
Southampton Cknuitij Court Judi/o, 65 L.T. 320. 

Appearance of Judge to SheAV Cause against 
Rule Nisi.] — Where a rule ni.si lias been granted 
calling on a county court judge to shew cause 
wliy he should not hear and determine a que.stiou 
arising in an action, he is entitled to appear and 
shew cause against the rule. Hap. v. Cowper 
or Croi/dnn- JOnputy County OouH Judya, 59 
L. J., Q\ B. 26 } 24 Q. B. D. 60 ; 02 T.. T. 583 ; 
38 W. H. 207. 
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d. Actions for Acts done xinder Mandamus, 

liy Rules of SuY)reine Court, ,1883. Ord. LlII, 
r. 12, no (irt'nm or jmicmUnif dJinll he (Jommr.noe(l 
or 'pnwrcvteil ugohid any person of amj thing 
(iottr in oheiJieore to rorit of maiulaimis mnecl hy 
the Hupreme Conrt or any jwlge tJiereof. 

The court, if it doubted wliether a mandamus 
should or should not be granted, would not direct 
it to issue merely in order lliat justices might 
make a return and be ]n-otected by the repealed 
(! (k; 7 Viet, c. 07, s. 3, if a ])ercrnptory mandamus 
should issue nnd be obeyed, Reg. v, JDaHimmtJi, 
{RarJ), r, Q. 11. 878 ; 1 11. & M. 126. 

The court will not grant a mandamus com- 
manding justices of the peace to do an act wliich 
may render them liable to an action. Res) v. 
RueJii ngJinnisJi ire <71/., 2 T). & R. 689 ; 6 B. & 0, 
48D. 1'., Rrr v. BnokhtghamsMre Jl/., 3 

K. toM. 08. 

Therefore, the court refused a mandamus to 
compel a magistrate to enforce a conviction, j 
where it, was (loubtful whether such conviction i 
was good for want of setting out the evidence on 
wliich i<. was grounded. Rex v. Sroderip, 

7 11. k R. 801 ; 5 B. & C. 23!) ; 29 E. R. 229. 

Also, to summon a person for not paying poor- 
rates. Anon., 2 Chit, 2.07 ; .3 Bos. & p. 220. 

Also, to make a warrant of distress for the 
poor-rate. Lnlie's Parish v. Aliddlesex </</., 
1 Mils. 133. 

The court will not grant a mandamus t.o 
magistrates to order them to issue wairants of 
distress to levy a poor-rate on certain persons 
who have refused to pay, unless those persons 
have been previously summoned by the juistices. 
Rex V. Benn, 0 Term Rep. 198. 

e. Granting- is Discretionary. 

A writ of niaiidanius is a iircrog-ativc writ, and 
not a writ of I’ight, ami the granting of it is, in 
that sense, discretionary. Reg. v. All Saints, 
Wtgtni, Churrhourdens, 1 App. Gas. 611 ; 35 

L. T. 381 ; 25 W. It. 128. -S. l\, Reg. Peter- 
horongh Corporation, L. J'., Q. B. 85 ; 23, W. R. 
343. ' 

The exercise of this discretion cannot be ques- 
tioned, hut the gr.ant, of a peremptory mandamus 
is a decision upon a right declaring what is and 
what is not lawful to he done, and such decision 
is subject to review. Ih. 

f. Refusal to do Act. 

Always Necessary.] — A mandamus will not 
cro. unless it is clear that tlicre has been a direct 
refusal to do that wdiich it is the object of the 
mandamus to enforce, either in terms or by cir- 
cumstances. which distinctly shew an intention 
in the party to wdthlinld from doing the act 
rtHJuircd, Rex v. JJreeh/ioeh and Ahergavenny 
Canal Co., A K ic M. 871; 3 A. & E. 217; 
1 ir. & W. 279. 

The court directed a mandamus to go peremp- 
torily in the first instance, corainandiug a gaoler 
to give up for burial i he body of a debtor dead 
within the gaol, il. being sworn that he refused 
to do so until a sum, claimed as a debt owing 
hy the deceased for maintemance, was paid. 
Wakrjietd (^Railijf), In re, 1 G. & D. 560 ; 
5 J;rr, 989. S. C., nom. Reg. v. Fox, 2 Q, B. 246. 

The eourt. will not grant a mandamus unless 
it has been preceded by a distinct demand of 


the specific thing tiie performance of -which is 
the object of the mandamus, and ])y a rcEusal of 
performance, or conduct equivalent thereto. 
Reg. v. Bristol and .Ereter Ri/., 4 Q. I!. 162 ; 3 
a.'&; I). 384 : .3 Railw. Cas. 43:5 ; 12 L. d.. Q. B. 
106 ; 7 Jur. 2;-53. 

It is no ground of objection io a mandamus 
that a requisition is made oii -iiarl ies in the alh-r- 
native to do one of three things, if the duty 
enjoined hy act of pa,rliamen1 forms one of Ihem. 
and there has been a genera] refusal lo comply 
with such requisition. Jiey. v. St. Margaret's,. 
Le'ioestrr, Select Vestri/,\ k. ik D, 116 ; <S A. & Ih 
88!) ; 1 ^Y., \V. k H. 673. 

A colourable afljournnieiit of a (juestimi before 
a vestry, under the pretence of waiting until the 
churchwardens had furnished estimates of tlie 
sum reqiihed for the repair of the churelies, hekl 
to be equivalent to a positive refusal to make a, 
rate. II). 

See also .suh-hoads infra. 


g. Other Points. 

Jurisdiction of Queen's Bench Division.]-— A 
writ of maiulainn.s under s. 25, sub-s. 8, of the 
.ludicature xict, 1873. can only be obtained in a 
pending cause or matter ; ihe prerogative writ 
being preserved to the Queen’s Bench Divisioni 
bv ti. 34. Paris Skating Rink Co., In re. 46' 
L, J., Ch, 831 ; 6 Cli. D. 731 ; 25 W. ll. 70?: 

A local board, under the. Public Health Act; 
1875, causing a nuisance by any act, which, inde- 
pendently of the statute, would have given a 
cause of action to any person, may lie mader 
liable in damages, or be’restrainod by injunction, 
unless they can shew a justification under the 
powers of the statute. But if a local board do 
not act themselves to cause a ninsance, but 
neglect to perform their duty of providing a 
Rati.sfactory and healthy system of drainage, it is 
no ground of action by an individual for 
damages or an injunction, but the remedy is by 
prerogative writ of mandamus; and, serable, 
this jurisdiction, notAvithstanding the 23th sec- 
tion of the Judicature Act, 1873, ought not to be 
exercised except l)y the Queen's Beneli Division. 
(jlossop V. Heston Loral Board. 4!) L. ,J,, Ch. 
89; 12 Ch. D. 1U2; 40 L. T. 736; 28 W. R. 
Ill, S. P., Att.-Gen. v. Dorking Gnardians, 51 
L. J., Ch. 585 ; 20 Ch. D. 5!), 5 ;' 46 L. T. .573 ; 
30W. E. 579. 

Second Application after Discharge of Tirst — 
Fresh Materials,] — Where a rule for a manda- 
mus to compel a corporation to perform a 
statutory duty has been discharged, on tlie 
ground that no <leniand and i-efusal have taken 
place, the court will not grant another rule -for 
a mandamus .for the same purpose, although a 
demand and refusal have taken place since the 
discharge of the former I’ulo. Thompson, JEx 
■parte Q\ (il. B. '721), followed. Beg. "v. Bodmin 
(JorporuUon, L. J., M. C, lei ; [1892] 2 
Q. B. 21 ; 66 L. T. 562 ; 40 W. E. 606 ; 56 J. P. 
504. 

Not Granted to Effect an Illegal Purpose.] — 
The procc.ss of the court ought not to be made 
ancillary to a transaction which violates the law. 
The writ goes to inferior tribunals to oblige 
them to do such justice as the law enjoins. It 
is a writ ejnphatically in subsidium jnstititej and ’ 
does not lie to give effect to illogidity. The 
court will not assist an illegal transaction in any 
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Avar. It pnnishos the ijurties to the illegality 
hv refusing its aid, ifa//. v. Llftledale. 10 L. R., 
Ir. 78. 

Hew Bight Created by Statute.] — When a 
new j'ight has been ereated Iwact of pavliainont, 
the proper method of enforcing it is by manda- 
mus at oonrmon latv. v. Sonttlsh- Uiiioji 

F/ir mid Life Iimti'tnwe Co.. 1 H. &; M. 018 ; 

L. .1., Uh. B2'.) ; 1) Jur. (x.s.) 711 : 8 L. T. 112 ; 
11 W. R. 455). 

rndm- the Building Act, 14 Geo. 8. c. 78, s. 83, 
a laudlonl may apidy. by mandaum.s, to a court 
of counnou huv, 'neforo The insurers have settled 
Avith The. lenant. to have the money secured by a 
policy of irisnranco on a house Avithin the bills of 
mortaliry, de.stroy«‘il }>y lire, applied to the re- 
buihUng of .such hou.se. Ih, 

Where Option Criven.j — Where an act of isar- 
liament directs That, under certain circumstances, 
one or other of two things shall be done, the 
party to do the act has thcoi>tion of doirigAvhich 
act he pleases ; ami a mandamns not giving 
such option, fir not stating a sullicicut rciison 
wliA'' such option mi longer exi.st.s, is bad in law. 
Jteij. V. S. E. Uij., 4 Cas. 471 : 17 Jur. 5)01. 

Hot Granted where Opinion of Court Asked.] 
— agreement between parlies, an application 
was made for a mandamus, merely Avith a vieAV 
to obtain the opinion of the court, Avhetlier, rat 
the con.struction of a private act, the proceeding 
by mandamus AAms [iroper : the court stojtpofl the 
argument, and declined to give any decision. 
Ite(j. V. Elavliwall Ihj., 9 D. \\ 0, ool 

Extension of Eemedy— Parties Waiving Objec- 
tion.] — The court is not justified in extending 
the remedy by mandamus to case.s to Avhich it. 
does not by Iuav axtend, though the parties 
AA’aive the obiecriou. lleq. v. Ttvasm-ii (Zimh'), 
H5 Q. B. 857 ; 20 L. J., Q.'B, 305 ; 15 jur. 7(17. 

Where Writ would be Inoperative and not 
Beneficial,] — The court Avill not grant a man- 
damus, Avhere is.suing the Avrit Avould necessarily 
be inoperatiA’e, and could not lie folloAA-ed by any 
beneficial result, although it appears that the 
parties again.st Avhom it is sought had, upon the 
facts and eircumsl ance.s before them, Avrongfully 
refused to do the act required ; but, in raxler to 
induce the court to Avithhold assistance on this 
ground, it must be satisfied that no benefit could 
possibly result from issuing the writ. Eof/. v. 
Uridr/rmu//, 2 Hoav 8ess, Cas. 232; 15 L. J., 
M. G, 44 ; 10 Jur. 155). 

Act Ordered must he Possible. 1 — The AAwit 
supposes the required act to be possible, ami if 
it is shewn that the party has not the poAvei' to 
do the act commanded, the writ is bad. Iloq. v. 
L. if E. ir. El/.. (1 Railw. Cas. (134. 

Inability through Want of Eunds.]— The 
court will not issue a mandamus against a public 
body Avlioa it is clearly shewn that the per- 
formance of fhe duty sought lo be enforced is 
impos.sible, by reason of want of funds not 
involving any default on the ])art of sucli body. 
Erktol and Sooth i^onirrsct if//., In re, 47 L .f , 
Q. B. 48 : 3 Q. B. D. 10 ; 37 L. T. 527 ; 2(1 
\V. R. 28(1, 

Mistake of Law — Declining Jurisdiction,] — 
A statute provided that if the election of certain 


deptxties should bo objected to, and notice in 
Avriting should be given or delivered to the ])a]‘t.y 
objected to four daj's before the first meeting, it 
should be laAvful for the deputie.s assembled at 
such meeting (exclusive of those objected toj, 
and tliey Avere required to imptire into and 
determine the validity of such tlisputed elect ion; 
Where proof urns given, that: notice of objtHhiou 
had been in due time serv'cd on the Avife of the 
1 tarty (Objected to at his dwelling-house, and the v 
meeting decided that peiAsonal service Avas essen- 
tial, and refused to inquire into the election 
Held, tliat there had been a mistake of the law, 
and a declining of jurisdiction, and that, conse- 
quently. a mandamus to inquire .should be issued. 
lie//. V. Goodritdi, 15) L. J., Q. B. 418: 14 Jur. 
1)14 ; or Jleff. Loife,ster Erreincn, 15 Q. B. 671. 

Q,nestion of Pact.] — But wdiere evidence Avas 
given of pei'sonal sei-vice of a notice tijinn the 
party objected to in ilue time, but the meeting 
disbelieved the Avitness, and ili'cided that the 
disiaited election .was valid : — Held, that the 
dopnties having decided uiion a question of fact 
over which they had jurisdiotion, their dcoisiou 
Avas final, and that the court could uoL interfere. 
Ih. 

Application must he bona fide.]— A general 
meeting of shareholders of a railtA’ay company 
resolved thal. the construction of the raihvay 
should bo deferred, and that 14,y. per shave of the 
jiaid-up capital be returned to each shareholder. 
In pur.sna.nce of this resolutioti, 10,v, per share 
Avere returned to and received by the share- 
holders, and the certificates of the shares Avere 
stamped Avith a statement to that effect. 8ub- 
sequeiitly, and after the ])0\vers of the company 
for the compulsory purchase of laud had expircil, 
A. purchased five .shares ivoni a .shareholder Avho 
had assented to the rosolntion, and had received 
10.<. per share in respect of the shares. The 
father of A. had filed a bill in chancery against 
the company, to enforce the .specific performance 
of an .agreement for taking land for the purposes 
of the railway. Upon an application by A. for 
a manda,nras for the secretary of the company 
to register tlie transfer deed of the shares : — 
Held, that he Ava,s not entitled to the writ, 
because he was not proceeding bonii, fide for the 
purpose of ctiforciiig his rights as a shareholder ; 
and as one of the public he had no interest in 
aseertaining Iioav the funds of the company Avere 
distribni ed. Ee//. v. Lirerpool, JIa nchedor and 
Seivra,silo-uj)on~Ti/)ie El/., 16 Jur. 949. 

Order to do More than Statute Requires,] — 
By a railway act, the comiiany Avas I'equired 
to make proper Avatoring-places for cattle in all 
cases, Avhere, by means of the railway, the catllo 
of any pei-sou occupying lands adjacent therelo 
.should be deju'ived of access to their ancient 
Ava taring- i>laces, and to supply the sarae at all 
times Avith AAmter. The ra'ilAA^ay was made 
through and intersected closes of M., in which 
there Avere ancient ponds or watering-places for 
cattle ; and by means thereof the cattle, in 
portions of the closes, had beou deprived of 
accc.ss to the ancient Avatering-places, and a man- 
damus issued, requiring the conqtauy to make 
])ropcr Avatering-placc.s in such porlions of the 
closes ]-e.spectively, Avhich they rol'uscd to do : — 
Held, that the writ was erroneous, in ordering 
the company to do more than the apt required, 
viz., to make a pond in each of the several 
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portions of the closes which hart heen cut off i 
fr<im the residue of such closes ; and that there 
was nothin.!? on the face of the writ to sliew that' 
one watei’in.L^place would not have been sufficient 
aurt \)roper for the whole of the severed ]wvtions, 
Yorh a ltd Xorth Midland i?//. v. Milner, 15 L. J.. 
Q. K. •179— Ex, Ch. 

Mandamus and not Injunction the Remedy for 
Neglect of Public Duty.]— A local board, undtii’ 
the Public Health Act, 187,5, causing’ .a nuisance, 
by any act 'which, independently of the statute, 
would liave .given a cause of action to any per- 
son, may be ni,ado liable in damages, or be 
I'estrained by injunction, unless they can shew a 
justiiicatiun under the powens of tire statute. 
But if a local board do not act themselves to 
cause a iniisituce, but ne."lcc,t to perform their 
duty of providing a satisfactory and healthy 
system v)f driiinage, it is no ground of action by 
an individual for damages nr an injunction, bnt 
the remeiiy is by prerogative Avrit of inandamns : 
and semble, this jurisdiction, iiotwitlistaridin.g 
the 2,5tb section of the Judicature Act, lS7.'i, 
ought not to be exercised except by tlio Queen's 
Bench Division, Olonnop v. Heston Loe.al Jtoaed, 
■19 L. J., Ch. 89 ; 12 Ch. D. lt)2 ; It) L. T, 7J() ; 
28 W. It. II] -C. A. 


2. In Pauticulae Cases. 
a. To the Privy Council. 

A mandamus Avill not lie to tlie lords of the 
privy council, connuandiiig Them to receive a 
petition praying them to rehear a deeision upon 
a case heard before and deterrniaefl by them, 
upon an appeal from an ecclesiastical court to 
the judicial committee, instead of a court of 
<lclegates. Smith, Me imrtc, 1 H. SI. ri82 ; 
1 H.&W. 282. 

Where a case Ims been brought before the 
judicial committee of the privy council, on ap- 
peal from the Court of Arches, and the judicial 
committee has decided in favour of the ai)))eal, at 
the same time retaining the priiici])al cause, and 
orderin.g the unsuccessful ))artyto api)eai’ abso- 
lutely, subject tc» the approbation of the king in 
coimeil, Avliich appi-obatiou has been afterwards 
given, the court cannot, on a suggestion of en-or 
in the decision, issue a mandamus to a [U'ivy 
council to receiA'-c a petition for a rehearing of 
the appeal, Ih. 8 A. k. E. 719 ; o N. k ,\I. 115 ; 
1H.:&W. 117. 


b. To Government Officers. i 

Servants of CroAvn merely or Superincumbent 
Duty,] — A mandamus Avill not lie to the OroAvn. 
or its servants strictly as such, commanding it or 
them to pay over money, in its or their ]iosscs- 
sion, in liquidation of claims on the Crowm. JJe 
JJtide, 1)1 )'e, (•> D. P. C. 7I() : 1 W. W. tV: H. :-l:-i2. 

Hor will a mandamus lie to the mere public 
depositaries money, oommaiidiiig the payment 
by them of a sum in gros.s. Ih. 

In the half-year ending the JJ.st of December, 
1870, certain prosecutions took place at the as-^ 
sizes and quarter sessions of a county, and the 
costs Avere taxed by the proper officers under the 
orders of the respeetiA'c coui’ts, anti the treasurer 
of the county paid the bills, and returned the 
bills, Avith the usual vouchers, to the treasury, j 
The lords of the treasury had ajjpointed officers i 


called the o.xaminors of criminal hnv accanitits, 
and these officers. disalloAA'ed or reduce! I in amount 
fifty-one of the items in the I'n’lls retm-ned : and 
a rule nisi was tlnm obtained for a mandamus to 
Ihe lords of the treasury, commanding them to 
. issue a treasury iniirate autli(.)risin,g the pay iiiaster 
of civil contin.gencies to pa.v to the treasurer of 
the countjMlie sums disallinA'i’d ; — Meld, that a 
mandamus AA'oiild no1 lie, inasmneb !is ihe lords 
of the treasury received llu' raomy, Avliicli av;is 
granted to her uiajcst.A", !is sei’Anints of the t.’roAvn, 
an<l no duty was inqiosed upon them !is between 
them and the jKii’sons to whom the money was 
paA-able. lie//, v. T>’('iisu)-ij (hmm}.vdii))e)'s, 11 
D. J., (j. E. 178 : L. H. 7 {)'. H. 887 : 25 L. T. (i-i ; 
20 W. 11. 33(5 ; 12 Cox. 0. C. 277. 

The court Avill tio( grmit a mandamus calling 
ujion tlui lords commissioners of ihe treasury to 
])ay a <k'bt or claim unless they have admitte<l 
that theyhav'C receiA'cd money grantCAl by par- 
liament for that specific, purjtose. IVnlniesleif, 
I’Jr poi-ie. 1 B. ic 8. 81 : 7 Jur. fK-iA,) KUO ; -1 
L. 'P. 212 : 9 W. 11. T)!)'.). 

Tlie lords of the treasury reeonmiendctl a re- 
tired allowance to a ])ul)liit officer, and obtained 
a vote of jiarliament fni’ a parfieular sum, whittli 
was recoiA'-ed from time to lime under the Ajipro- 
Vn’iation Act, by the proper otlicer. In .several 
letters writlen by tiicir seci’ctary, (hose facts Averc 
stated, and directions given as to the mode of 
obtain iii.g payment. The lords of the treasury 
refused to give an auihority to him to pay it over 
to the individual to Avhoin it avus granted, unless 
upon conditions to AA'hich ho Avouhl not ugi’ce : — 
Held, first, that he had a legal ri,ght to the 
amount so recommended. Her v. li’eann)')/ Cont- 
v)isniii/ie)-s, .5 H. k M. .589 ; 4 A. ic E. 280 : 1 
H. k W. 533 : 5 L. J„ K. B. 20. 

Held, secondly, that the court would enforce 
payment by mandamus, inasmuch as the claimant 
h.ail no other remedy, and as the writ was de- 
manded not against the king but against officers 
into Avbose hands money had been paitl under an 
act of parliament for the use of an individual. 
Ib. 

Duty Imposed by Royal Warrant — Secretary 
of State for War.] — ^A mandamus Avill nut lie 
against the Becrotary of Stiite fur 'Wav to compel 
biiu to caiTj' out the terms of a royal Avari'ant 
regulating the psiy and rcliring alloAvancesof the, 
officers and soldiei’s of the army, inasnmch as no 
legal duty in relation to such (tfficei’s and soldiers 
is imposed upon the Secretary of State either by 
statute or by coinm<m linv. i/ey. a". See)-eta)-)/ of 
State foi- If7/c. (lO L. J., Q. B. -1.57; [1801] 2 
Q. B. 32(5 ; (51 L. T. 7(54 ; -KJ W. 11. .o'; 5(5 J. P. 
lun— C. A. 

Superannuation Allo-wance or Pension.] — A 
liarty to Avhom a superannuation allowance bad 
been granted in imrsnaiice of a trciisnry minute 
according to ,5 (leo. 3, e. 117, in r(‘sp(>ct of an 
office held during plcasui’e.liadno ve.slerl intere.st 
in such allnwanc<‘ ])ii1 the inimdc might be re- 
voked at Avill by llus lui'tls of the trciisnry. Iter 
V. Tj-e.annnj (/mr^/.v), 4 A. k E. 97t5 ; (5 X. k M. 
.505. 

The loi’ds of Ihe ti’easmy granted, under 3 (tco. 
4, c. 113 [reiioaledj, a iiensiou for life to a person 
AAdioso ollice had Ijcen abolished. They aftcr- 
Avards, thinking they had no })OAver to gi’ant such 
a pension, revoked tliihr Avarrant. The amoimt 
once appeared in the jiarlianientary e.stimatos, 
because the item could not be A\'iLinlraAA’'n in time. 
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Ii iiito'rwards n'ith(!r:i\vn, and no money Avas ' 
rvi-r reeeived from parliament on account of the i 
pension, rile Mim wliieli lind been once in the 
estimate'! haviiip- lieen ajijdied to the ways and j 
means: — Held, that no mandamus could <rn. to j 
tIu' lords of the treasury to enforce payment of i 
the pension. v. 'Tmi,sifrif f!,mmi.s/;hner>i. 4 ’ 

A. ct P3. <».s4 : i; X. <!c M. :>m : '2 H. 6: W. 07. 

_!)' ‘duct ions Imt-inc' been made from a naval 
ufMcer s half-pay, in fmrsuaneo of a iteucral order 
from tlie. admirairy. application was made on his 
hell, df to liave the amount of siteh deduetious 
rcHtored : and the* luids of the admiralty staled, 
ill .tn--\ver. that thiw liad o’iven direction for re- 
.''itiriu ‘4 ib sVI.terwards (hey retracted their eon- 
seal, c-iviip'r as a n-a-on. tliat it would subject | 
tlieni to many similar applications. After the i 
otlieer's death, his administi'atri.x moved for a, ' 
mandamus to the lords of the admiralty to i 
re-lore tlie deducted ->iiuis. on the ^'rounrl that ' 
tliey laid admitted the ri,u'ht Id them, and the; 
possession of afiplicable funds ; — field, that there i 
was no vested ri.ulit in the half-pay enritliiiG,- the j 
•administratrix to a. mamlamus. liivkrtt.^, E.r ' 

(> X. A :id. h-l?, ; 1 A. K. !)!)<). 

'J lie eourt will not '•rrant a rule for a mandamus 
to the commissioners of excise, eommanding them 
to a-'sent to the appropriation of a ]i.art Of an 
•excise offieer's pension, under 1 i; :2 Vief. c. 110, 
s. ad. II, ‘fj. V. Krri.sp I'lnii Iffti/icitni. 

In re. 14 L. J., Q. 11. 113 : i) Jur. 237. 

IVilliam the Fourth, in ].ur.simnec of 1 lA: 2 
Will. 4, c. 11. irranted to trustees for his consort 
Queen Aflelaide an annuity of KJO.OOOh, to eom- 
mence on his decease, and continue during the 
life of her majesty, jiayahle out of tlie Coiisoli- 
■dated Fund, on the 13th :Harch. 80th June, 30th 
He]>tember, and 81st December, bj’’ equal jiortirnis. 
liis majesty died on 20tli June,‘l.S87. On 30th 
•June the trnstee.s received a full quartcF.s pay- 
ment. This payment was made after consult- 
ing the Law olliccrs. Avho advised that the entire 
sum was due; and her majesty was informed 
•of their advice. The quarterly pavmeuts were 
made u]) to and on the 30th September, 1840. 
Her majesty dieil on 2nd December, 184'.}. Her 
trustees ajiplied for a i..roportionate part of the 
<luartorly payment which would have liecomo 
due on .3Lsl Dcceniljcr. 184<>, if .she had so long 
lived. ^ On a. I'ule nisi for a mandamas to the 
lords of the treasury to issue a Avarraut for this 
])aymont :-Hcld, tlmt if the annuity had been 
.’ipportionable .and the sum duo, mamlamus aa'us 
the proiier remedy ; and that the court Avoiihl 
not. in rhe exorcise of its disci-etion, m.ake the 
refunding ot, wliat, on that .su]jposition, wmild 
have been the overpayment oti 30th June, 1837, 
a condition to the issuing of the writ, there being 
no apiity to require her maje.sty’s rc])re.sentativ'es 
to restore a sum Tcccivod tinder The bona fide 
hebet that it tvas her own, Hr,/, v. 'Iminiin/ 
Imimhnmwrn, 1(1 Q. B. 3,57 ; 20 L. J., 0 B 30/ ' 

15 Jur. 7G7. 


l(>fi 

as-sessing compcn.sat ion to the prosecutor for 
lilt' hands. Jt/y.x. Ulwh nnd 7'hmvf.v C.imin/s- 
nionn-s, 17 L. J., Q. B. 811 : 12 Jar. ‘il.5. 

The. cnnmiissionei'.s oi‘ woods gave not ice iiiider 
1> & 10 Yiet. c. .38, s. 1,5, that tliey intended to 
, lake laiiiTs .specified in the .schedule to that act 
for the iiurpose of fornnug Batteitsea Park. One 
, of I he laHdowner.s obtained a niandainus to the 
commi.s.sioncrs to cause a jury lo he summoned 
to asse.ss eompeu.sation for his land. On return 
(■stating the iiroceeiUngs at length, ami shewing 
that the conimi.ssioners, in pursuance of the act, 

, find Oil btdialf of the Cn)\vn, tiie iu)ti(U;S iji 
order to ascertain whether the lands could lie 
purchased for a .sum liinircd by s. 1, which, bv 
the claims sent in, ita[qteared tliey eonhl not) 
Held, tliid the conun is'-ioners, uiidei the statute, 
Avere acting in a piilJic c;q)aeity, and that the 
notice given by them did not coastitute a quasi 
contract enforceable by a nuimlamus. /Eul/r 
Enpnnte, 1.5 Q. B. TGI ; HI L. J.. Q. B. -IPT. ' 

Order to Pay Poor-rate,]— The court will not, 

I grant a rnandaimis commanding the comm is- 
I sioners of Avoods to pay a poor-r.ate in respect of 
; lands held by them under the CroAvn Hrrrr 
j IHjmrtc, 5 D. P. C. GG8 ; W. W. i: D. 04, 

I Order to Customs to deliyer up Goods.]— The 
commissioners of easterns refused to deliver ui> 
cortaiu tobacco claimcfl as Avrecked uoods. and 
upon Avhich a duty of rd. per cent liad 'been 
temlcred ; the court refasetl to grant a man- 
damus to compel them to do so.Nis there aa'us 
another remedy. Iii>,r Ou.d(imn Qmiminnkmnrs. 

I ?■ T ; 2 H. & W. 247 ;' 

() L. ,1., M. C. Go. 

bior Avill it lie to commissioners of customs 
to comiiel f.he delivery up of n;,jods Avrom^fiilly 
detained^ by them after ptiymcnt of the duty. 
.f,r,r V. rnntoi/iN Cuijniih.^e(i,tcr,s', G X, Sz AI. S2S. 


c. To Coramissioners, 


Order to Issue Warrant to Sheriff to Summon 
Jui'y.] By p lV: 10 Viet. c. 38, the commissioneis 
ot Avoods were empowered to take lands for the 
purpose of forming Battersea Park, Avhich AAmrc 
to he conveyed to tlie Queen, or to trustees on 
her behalf, and to form a royal jiark. 'J'he com- 
missioners h.ad given notice of their inl'ontiou to 
take lands of the prosecutor, but liad not taken 
them Hold, rhat mand.amus AA'onId lie to the 
cummis.sioiiers, comniatiding them to issue their 
'AA'ai'raut to the .sheriff to summon a juty for 


j Cjimmissioners of Inland Revenue.] Sect. 23 

■ of .5 iV G ATct. c. 7'), provide.s for the return by 
the commissioners of stamps and ta.xe,s of pro- 
bate duty, on proof by oath and proper vouchctiS 
to tlieir sati.sfaction of the payment of debts of 
the dccea.sed, Avliereby the ainount of ])robate 
duty payable on the estate is reduced beloAv the 
amount Avliieli has been paid. By a subsequent 
act the commissionors of- inland revenue are 
substituted for the commissioner.s of stamps and 
tp:es. On an application by an ailministrator 
tor a mandamus to the commissioners to pay to 
tbe applicant the amount of duty overpaid by 
him, on the ground that he had .supplied evidence 
of overp.iyment, and had no otlicr legal rtimedy : 
—Held, that the mandaintis ought not to is,si;ie, 
for the statute created no duty between the 
commissioimys ami the applicant, whose remedy, 
if the decision irf: the comniis.sioners could be 
reviewed, Avas by netition of right. Hr,v v 
Tm/.sitn/ anmminnh/urn (4 A, i; E. 28G) dis- 
apiiroved of. SafJinn, In rr, or Ikrj. v. Inland 
linvctmo Cunmiifixiondrs, 53 L. J., Q B 22G • 12 
Q. B. D. 4(H ; 51 L. T. 4G ; 32 W. R. 543 ! 48 
J. P. 432 — 0. A. 

Income Tax Commissionerg.]-r-Maiidamus lies 
to compel the commissioners for special purposes 
, of income tax; to issue orders for repayment of 
amounts certified by them- to be overpaid. Jleq. 
" liicume Tax Coniiinssioners. 57 L. J., Q. fe. 
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77(1— a A?' ^'" ‘'* on the nppHcaTio 

an!l wotit8TCste\^ aUowance m respect, of rents made w?th”lle com] «n?! 
f?nii *1 V • ^ ccitam iale]!av'i\, oideiiiK' them to d 

pose:,, and to give a certificate for the allowance, for the exccnt on of the pmmN muler Ih 
wdh an order for the payment thereof. !„• ' where no itioonvenien e iJ ein ^ S ied 

.y;=.“;r,“E:-irwri 

pi ivy council, if he refuse to iierform a mere BU'minqhtm Canal Co •'^ vF lil TOS ' 
imiustenal act which he is imder a .statutory ’ “ ’ ' 

J- ^^r/- V- To Trustees of CIiarity.l-.AIandntinis rc 
0 ^ .' T. (57 ; .3(5 W. H. the payiiient of increased alms , da mm 


/, <vv.L ui. iJaii.uuJAtiiU. WITH TUC 

I regulation of the espenditure of a ]>arish, to 
5 compel them to levy a I’ate for the puimo.so of 
: paying otf a sum borrowed on the rates by 
;• former commissioners, without pledging their 
' personal re.sponsibi]ity. Bex v. ;Sy. Paul, Shad- 
, uml, C 0 III III ofs I OHO/’S, 1 M. A Piy. 591. 

A local act required a select vcstiT from time- 
1 to time to make rates for the relief of the poor, 
and also for the support and repair of the 
cnnrches, ami ratepayers wore empowered to- 
appeal to the vestry and also to the quarter 
sessions. It was also providerl, that nothing in 
the act contained .should avoid any ecclesiastical 
law, or in any manner interfere witli persons 
h.avmg ecclesiastical jurisdiction over the parish ; 

■tield, 1 . that notwithstanding this saving of 
ecclesiastical rights, the court harl jurisdictioTi to 
issiie a maiid.ainus to compel the vestiv to make 
.^teh a rate for the repair of the churches. 2. 
That a general ref us.al to do any of two things, 
one of winch the ve.stry was required to do by 
act of parliament, was suffleient to entitle the- 
churchwardens to a mandamus. 8. I'hat a 
colourable adjournment of the question, under 
the pretence of waiting until the cimrchwardens 
the sum of money 
which would be required for the repair of tlu. 
churches, was ef]uivalent to a iKwitive refusal to- 
make a rate. ICq. y. Si. Jiaiyarofu, LoMor. 

J W XV ? ; « A. 'i; E. 889 I 


megallyirnpcrsed Z 

.tern.', afterwards, liaving rliscovered the mistake, 
eoinnienced an action against the hoard for the 


recovery of the money so i)aid, obtained Vudgl 
nent, and .afterwards sued the board upon the 
.Hulgnicnt, demanding a niandainns to tlieni to 
make and levy a rate nnder the II & 12 Yict 
Hm satisfying the judgment : 

—-Held, that (assuming the sum recovered to be 
a cliarp within s. 89) B. was not entitled to 
a inaudamn.s, inasmuch as the action upon which 
the pulgment proceeded was not commenced 
xutinn si.y months from the date of the charge 
V Boant, .‘5 

grant a mandamus to coiissiSeS^innoiiS^ 
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There )ir. yeueral muiunlifiod rierht on the ; An award having been made of a sum, of luoaoy 
pai'l of ratepauT." to inspect aiul take extracts ! to be paid lo a claimant by a railway company 
lo'iiui the church wan leas’ hooks of accounts. To j under the Lands Clauses Act, a mandamus will 
entitle a rarepuyer to a mandamus to compel ■ be granted against the company to compel them 
such inspeei imi. some hpceiid and public groTind i to deposit the amount awarded into a bank, 
must lie shewn. IJ.,- pi/rtr. 1 EL k El. I Harnett x. G. II 2ib/.,18 L. T. 4US; 10 AY, 11. 793. 

-8S1 ; 2.S L. Q. B. 272 : 7 \Y. It. -140. I 

„ T, X 1 . . 1 To Compel Company to Surumon. Jury to Assess 

To Deliver over Documents. ]-A mandamus | compensation. ]-AYherc a railway coiui>auv took 
«il he aeauiM the old ovoisecis to compel them ; conslructed part of 

to dohvm tlimr public books and Wersjo tbeir , ,,uhvay on it, and damaged the remainder of 
,-ucce><ois. 1 /m- V f /apnnn I \ iLs. .-lOe. ^ propmy which adjoined, and thou, 1 wo years 
But nut to churcluiardeus to <L‘hv(;r iiiestr) j jifterwards. after an apiiarent dclav on 1lic part 
b„oLtedieiL-rii .ImL l/m/m 2 ( hit. Am. , conijiany in giving compmisaiion, and 

, ^ i summoning a jury to assess componsarion, they 


But nut to rhunhwardeus to .lehver fi vestry ^ifteRvan Is. after an apparent dclav on 1lic part 
?s,ol:tutheve.rry.h‘rk. d/m/u 2 Chit. 2.m. conijianv in giving cumpmisaiiou, and 

An asMstanr j.vc.-c<j, at er the expiralion oi f^ummoning a jlry to assess componsarion they 
Ins ofhee, having ivhc^ed to .lehver up the .sidled that they were about to d.i more works, 
parochial books u> ihe e.vistmg oversetrs, ihey ,,-pp,p further injure the jiropcrtv. the 

.iihJihfb t(i t\V(\ n7u 4‘i* Ififi sf jvtulii hut f. u* , .. -i , . *' t \ *■ *' ; l. 


■, after the e,xpira1ion of 


applied to two justices under the statute, but the ! .uandamus Vo cmnpel the 

,pNtiees leiused to iiiteiteic. _ 1 he com t gianted a | <.ouipany to summon a jurv to assess compeusa- 
mundamiis to (smipei the assr>taMt oversw^^ | p appcaihig that ‘the c.nnpany was acting 

hi. 1 up the bunL>. Lnj. v. In.r, 1 V\ . W . 11. 4. | p,^,pj p,p._ ^p,p fp^ .„pipi(,],;p works were in 

To Make Sewer— Discretion of Vestry .] — a i l'i''-'>gress. /V/-/'/ri".v, Ah-jUa/’B-, it D. P. C, lil4 ; 

vestrv of: a parish comprised within the iMctro- 1 ^ W.P.C.loS; It) L. J., (L IL 3,79 ; 5 Jur. 435. 
poll's Alanagemcnt; Act. 18,"., 7, 18 k 1!) A'ict. i Where an iuqiiisil ion has hecii duly held before 
c. 120, Laving obtained the neeessarv a})]iroval j .sheriff to as,sGss damages in pursuance of a 
sjf the Aletrojiolitan Board of Works to the : precept issued by a railway company under their 


construction liy them of such sewers as may 
be requisite for the drainage of the parish, has, 
under that section, a discretion with vesiiect 


act. which provided that such verdict should be 
final, the court refu.sed a mandamus to compel 


under that section, a discretion with inspect i the issuing of a now precept, though made on the 
to the exigencies of one portion of the parish as I ground of mi.srlirection, of the improper rejection 
compared with others, and is entitled to a reason- . of evidence, of the verdict: being against evidence, 
able time for tlie beginning and completion of ; the damages grossly insufllcient. AVy. v, 
the works ; and a maudainus ordering theiumic- ' AW-xBovi Countie/t Jti/., 3 llailw. Gas, 4(!(> ; 2 D. 
sliate construction of sewers in a particular jiart | 947 : 12 L. J.. Q- B. 271 : 7 Jur. t;28. 

the parish is defective, unless it sliews on the i AYliere an act constituting a company eiititle.s 
part of the vestry a present duty, and a non- j hulividuals to compensation for injury occasioned 


compliance therewith, i.Vv/. v.’ ,Sf. AvtZ'c'.v. I by the works <if the company, the court will issue 
Gheheu. 1 B. tk S. yt)3 ; 31 L. J., tj. B. 70 ; S Jur! , mandamus to the company to cause a jury to 
<X.S.) 3oS ; 7 L. T. 744 ; 10 W. R. 293. 1 he summoned to try the two questions — whether 

„ _ , „ _ I any, and what extent of damage has been done. 

To Deceive Pauper.]— ’llie court will not grant , iteq. v. Hinnha/Jtam Canal Co.. 4 Jur. 193. Sec 
•a mandamus, requiring parish ofticers to receive j j,Vy_ y. Xorth Union Hy.. 1 Rai’lw. Gas. 729. 
a pauper, in obedience to _an^ order of removal. 1 Where an act constituting a company entitles 
1 lie proper course is by indictment. j ]]T^j[vfcP,a,is to comiieusatioii for damages sus- 

^bwvfww, L.e ])arte,S El, k BL Soli ; 2i L. J., I tained by reason of the works authorised by the 
,.u. L. L.81 ; (» W . K. L24. , jict, the court will issue a mandamus to thccom- 

To fix Hours of Vestry Meetings.]— The vicar ! l’‘”LV lo a .im-y to be summoned ; and the 
■■and churchwardens of a parish have power to I company may, in their return, deny that the 
•fix the hour of holding vestrv meetings, and the has been caused by their works ; where- 

parishioners cannot by mandamus compel them •'V'l ,i^sue will be directed, <ir they may 

to alter it. Hey. v. Tr/7.v,/yt or Totfr.nlianiC TiearX contend that tlie injury is not one tor wliich the 
49 L. J.. Q. B. ’S7() : 43 L. T. 700 ; 47 J. B. 140— P^vidcs cimpensatiou. Hey. v. Austerii 
C. A. Affirming 4 Q. B. D, 377 ; 27 AV, R. 770. Gouaties My., .7 Jur. 3(),5, 


49 L. J.. Q. B. ’S70 : 43 L. T. 700 47 J ’ B. 140-^ P^vidcs cimpensatiou. Hey. v. Husterii 

€. A. Affirming 4 Q. B. D, 377 ; 27 AV, R. 770. 7?//., 5 Jur. 30, 7, 

Under a railway act, ■which gave power to 
divert rivens, watercourses, &c., a company had 
e. To Companies. raised the ievel of a brook, into wdiich the sough 

of a coal mine had been accustomed to empty 
To Pay Purchase Money into Bank.] — AVhere itself, and thereby caused the water of the brook 
II local improvement act enabled a company to to flow into the sough, and iuimdate and stop the 
piirehase liuid.s, and contained the usual clauses coal works. Upon the owner of them applying 
for a compensation jury : and also enacted, that, for a mandamus for a jury to ascertain and corn- 
in ease the jierson to whom the compensation ponsate liim, for the injury done, to his wnr]t,s by 
should be awarded sliould not be able to make a such diverting of the brook, which was opposed 
good title to the preniLses, it should be lawful for by the company on the ground that, on the 
the company to pay the money into the Bank of ciaimant’s remonstrance they had restored the 
England in the name of the accountant-general ; brook to its former level, and that no damage 
—Held, that when the company, after an award had been done by the alteration, such stoppage 
made (in eoiiseqnence of a difference as to the having been frequently caused by floods before : 
purchase-money), had objected to the title of the — Held, that it was a question for a jury to 
purchaser, the purchaser was not entitled to a ascertain whether any ilamage had been done to 
mandamus to the couijtany to pay i,he purchase- the claimant ; and that his alleging that he was 
money into the bank, unless he distinctly .she wed injured by the diverting (Le. altering the level) 
to the court that he could not make a good title, of the brook, was sufficient to induce the court 
Mey. V Deptford Ficr Co., 1 B, & 1). 128 ; 8 to grant a mandamus. Hey, v, fs’ortli Midland 
A. oc E. 910. 72y., 2 Railw. Gas. 1. 
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To Pay Compensation.]— Wheie ni.dcr a com* j of certain clones mri'- 
IJCOTi talcing ^vnscom;,]e;Ji. 


SirE^S S3 
S’SHSSSrriS 

To ,in ■urm.Vc T M nixni the lots silietv the sab 

in./S. 1? ^ railway was made upon tlm coinpanv to repair Die Innlc wliieli 

Sn'" ™ - ^ paiiiamem, bv they rcfiiscfl to do'. On lui apidicaliou 'bv ilie 

wSie ; m tJorpomtion of J'.rislol, wli? a?c emiscnwatm. ' 

hovo nE "a^ provided thai the public should tlic river, on affidavits statin- these farts -md 
hate tlio beiK'hcial onjoyuicnt of thi' .same ; the olso statin- apprehensions of fniiirv to the ’n'lv; 

way . ^ lie III, th,it. a maiidamus might issue to ment caused thereto the court oT-iTit<./I 
aSffitMVilwJrE''’ •'’-"'Vu" the eoiupiinv to 'repair ind 

si luauihiinus will not lie to compel a raihvav i 

company to construct a bridge in lieu of a level i Produce Accounts. I— A iiiamlamus will not 
cios.sing 1 ursiiani to an order of the board of I ti'udirig eorpoiution. nr the iiisnnice of 

imdo wh CTO it appears that the couiiianv is *'*’ ineinliers. to compel tliem to produce 
w Holly without funds, and has not tlie means of iroeoiints. for tlie purpose of dechirin- a 

liroyiding the money reipiire.] for that purpose, i the protits. i,V.r v lifiii!/ ot’ Fun 

! 2 I!. Jc Aid. (;2(). 


eros.sing i ursiiani to an ordTr of the board of :’ Hiding eorpoi 
imdo whevo it appears that the comiiany isloot-'or its memliers. to 
wholly' witliout funds, and has not tlie means of ' nceoiints. for tlu 
providing the money required for that purpose, i the protits. 
JJi'iRttil nuil North tionu-r>.(i liq.. In >•(•, 47 f J ! ^''rz/r/, 2 I!. Jc Aid. (120. 
Q. B. hS ; ;i Q, B. D. IP . 37 'j' 307 • 0(: nr‘ p” i 

23(1, I To Transfer Stock.]— 

Where an act empowers a companv to execute i '^'ock, 1 

works, and prescribes the maimer in'whidi they A ‘V‘ E'"!' 1 

shall he (lone, a jiarty wishing to enforce the 1 " Bong. .•>24. 

proper c.xecut.ion by' mandamu.s must, after tlir- 1 , insuram. 


Ftmli of Nmj- 


To Transfer Stock.]— .hTor to the Bank of Eng. 
nd to transfer stock, because tliere is a remedv 
y an action if tliey refuse. 7/e.r v. Nonh of" 


shall he (lone, a jiarty wishing to enforce the ' -‘'^'’^1'“"'^^ " Bong. .•>24. 

proper c.xecut.ion by' m;mdaniu.s must, after the ! 1 “‘•'^'H'tdu.-e comjiaiir to transfer 

w'ork is completed, speeilieallv rc(iuire tlu=i com- i standing in the unme of a ‘bankrupt into 

pany to perform tho.se things which, acoordiim his assignees. INr v. Lo,ohn> 

to Ills view The act enjoins. .Z,Vz/. v. llriutol ,m7l J B. ck It. 510 ; 5 B. ck Aid. 3ffii. 

■Nnivr lin/:. 4 Q. B. !(;■’ • .3 d n ->.31 • 8 ' 

Itailw. Cak 438 : 12 L. .J.. (i. B. lOt; ; 7Jnv.288 ^ Company to Register Shareholders.]— A 

Inless su(.;h (leiii.aml is imul(- after eoroiilelion ' luaiidanuis will not lie to 
of thework, an(leoniplianeeisrerus(‘dinlerms a oomiiany to regisTm- as a holder of 

or virtually, a inaudanuis will nor he -raniod' • f i>ersun to u-hom tliev have 

though the suituto has been pinledd r di.sohcYed.’ in respect' of such slutres wliere 

ami though it assigned a limited t'iino for'lhe Goinpatiy have i.ssued prior eeiTiticates in 
performance, which time has elapsed IJj ''Gi^l't'et ot such sliares to sonuione cdse. withniir 

„ ^ . I • ■ • clear 1. roof that the person to whom the last 

To Reinstate Eailway.]— yramlamus refused ! ‘“i l't-‘Ber title titan 


To Reinstate Eailway.]_yramlamus refused 
to eomiiel railway coui])any to irdiistate railway 
let down by (jwiier of .sulijaeent miimraB oxea- 
vating^the same. Jin/, v. N H'. Jfq.. 82 L, J.. 
Q. B. o (2 ; <) IL 127 : (ill L. T. 572 ' 


the per, son to whom tlie earlier ones wei'c issued 
eyeu though the person holding the earlier eei-' 
titumtes has not been entered in tlie comiuniv'.s 
rcgiHtcr as the bolder of sudt shares. An "y 
f-/zzzzvz(mfzZ Z'hzYwf ./fz/., Uab. Jc E 41') 


required by statute t(t malm | Woman’s Shares.]— 

course ior a river, with equal depth and breadth ' i marned woman imdei- 

at the botiom, and with equal inclination of the j n-e ne- le n ci 

sides, to the former course. The companv unde shams in a joint -stock (.!ompanv 

the new diaimel aecordinglv :—i-Ield' that the ' ’’^t^'ist'-Tcd in her name as a marriell 

company was bound to repair the banks of it I entitled to tier sujiamte use, it is the diitv 

generally; and that a mandamus would lie b) i ”'^’';'^riga1c and recognise her 

2 Q; a « , . Kan.. Caa. r.i. , , 0 . . ' n'if ^ '''■ 

ami lands injured by means of the exeLtim nf tt ni ^ seeking in.«pection, and sliews 
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a comj)any Imd dcylined to produce 
any book oxcojji tlio ledger : — Held, that thw 
wa'J ^vl■^^na'. init xhat the sUarehulder was not 
relieved thereby fruiii tlic necessity of disclosinft 
his object. Ib. 

To Pay Judgment.] — I’.y a statute a coinj)any 
wa.s e-tablished. with power To make calls and 
to sue iiiid iie sued in titcnaaie of tlnar treasurer 
<!T any direetor. action wa.s brought jigaiu.st 
tlio trea'Ui-er. and judgment entered up against 
the eom])aiiy, who ajiiieared to iuive no assets. 
Tlie <*ourt refused to i--ue a mandamus emn- 
mauiling the eoinjiany to pay tla; sum recovered 
and eor-ts. f/e//. v. V'u‘t<‘rhi Parh f h.. -1 P. i;J>. 

; ! (). 1!. t’ss. 

A company was incorpitrnled by ae.t rif ])ar]ia- 
lucnt. wl licit directed that all actions against 
tlie eoiniiaiiy should he ])rosecuted against (lie 
treasurer or a direetor for the time being ; but 
(liar tlie body or goods, lands, ice... of stn.‘.li 
treasurer nr directur siioidd not. liy reason of his 
being defendant in such action he liable lo 
execution. An action having been brouclit by 
against tlie treasurer as such, ami another b}' 
the eoinpany. in liio name of the treasui’Ci'. 
against C.. all matreis in ditfe-rence were re- 
ferred to an arhiti'ator. who awar<lcd that C. 
had cause of action agninsl the defendant as 
such trea.surer. biv a, certain .sum. mid directed 
that the treasurer should pay to (J. that sum nii 
tleinand ; and as to the other suit, he awarded 
That the treasurer, as such, had no cause of 
action, and ordered him. as such treasurer, to 
]iay C. tlie costs on demand : — Held, that a 
immdamns would lie to the treasurer ami diree- 
tfii'S. commanding them to pay the sums awarded. 

V. iff. luifhci'tiir Porlix Vn.. -1 B. ik Ad. 8(10 : 
1 X. k M. 121. 

To take Seal off Eegister.]— The court will 
not grant a mniulamus eommamlitig a railway 
company to take the seal off the register fif 
shareholders, on a suggestion that it was affixed 
witliout authority, ami eoutrury to the 8 k !) 
Vim. e. it) (the, Companies Clatise.s Act). ,ss. !>. 
(It), 715. 1)11. JVitisli,. IC.c parte, lb Q. Ih !t2 ; 11) 
L. J., Q. P). 2'Jd : 1-1 dur. b7-l. 

To compel Company to Convey Goods.] — A 
mandamus was refusal to ceiniiel it railway eom- 
})any to convey goods along tlie railway, where 
they had agreeil with .some carriers to carry 
their goods fn the exeliision of all others, it not 
upjxiaring that they were eom[)cl]ed by their act 
ol; incoi’peiarion to convoy all goods offereil ibr 
eojjvevanct'. Jinhia;!. F..r parte. 7 I). P. C. .bbti ; 
1 \V. \\k k 11. r>7S ; 8 Jnr. Iblk 


j Where the ovenseers of one of several pari.shes 
! iti a borough omitted fo make out. the hiurgess 
i list reipiired by the repealed Municipal Corpora- 
1 tioiLS Act, 188.1, b & (5 Will. -1. c. 7(!, s. lb, so that 
I at the revision cciurt of the mayor there was no 
j list in which the name of a claimant for that 
ptiri.sli could be inserted — Held., tliat thi.s inter- 
mediate defect in his title to be on the general 
burgess roll, which was made up of the several 
parish lists, diil not jirecludo the court from 
is.suiiig ii mandamus for (he insertion of his 
name. Heq.x. Lie.hjield Q)rp(yrutlon.l {i.k. \'). 
28 ; 1 Q. li. 4b8 : Kt'L. J.. (j. P,. 171 : b ,)ur. 881). 

Such a nnuidamits is not jiCTemploty in the 
fu'.st instance. J h. 

Onus of Proof.] — ^AVliere a iwi'ty, whose name 
has been oxpuiigetl from the burgess roll by the 
j mayor on revision. :ii>))lies to the court for aman- 
ilamus to re})Iace it, the court is bound to inquire 
1 into bis title. H is not. tlicrefore, suiVieieut for 
I him to ,<hew that his name was inserted by the 
! overseers, and was expunged by the mayor, on an 
■objection which, for want of legal notice under 
I b k (J W'ill. -1, c. 7t), s. 17 (as the jiarty alleges), 

I ought nor to luive been heard. /.Vv/. v. Jlaririeh 
i ('erjwrafteti. 8 A. k K. DID ; 1 P'. k D. 18-1 ; 1 
! W. W. k H . ffll. 

I Eeturn.] — hout-elmliler of a borough had his 
j name inserted by the overseers of a parmli. 

I within the borough, on the burgess list of the 
! parisli, which was signed Ixy' the overseers. The 
! mayor struck off' his name, without atiy objection 
havhig been made to it, but did tiot reject the 
list. A mandamus having Issued, commanding 
the mayor to insert tlie name on the burgess roll, 
the return alleged that the burgess list was nor 
I signed by the churchwardens, or either of them ; 
— Held, that the mayor having acteil on the li.st, 
this was no answer to the writ. /iVy. v. Perer 
Otrporafhai. 1(1 L. .).. M. C. D7 : I'l Jnr. '710. 
Affirine.1 11 (j. B. 2(;o : 17 L. ,J.. M. C. 7.1; 12 
,J nr. 88-1— Ex. (.'ll. 


f. To Municipal Corporations, 
i. 'i’n fjieerf A’aiae lui JJitrf/e.w Unll. 

Practice.] — A rule calling njmn a mayor to 
sliew cause why a inaudaiuus should not issue, 
commanding him to insert the name of a person 
on the burgees roll, is nisi only, lletj. v. Hartle- 
j)ool Cerpiiruthin. 2 L. M. k P. GdO, n. 

Tlie court will make alisoiiue a rule fur a inan- 
damiLS to insert a name on the burgess roll, 
although the year for which such burgess roll 
was inide has e.xjiired since the grunting of the 
rule nisi, aiul the mayor is dead to whom the 
rule was direeted : such a writ is not peremptory 
ill the first, instatice. lieij. v, Eqe C'nrjioration. 
2 P. k I>. 8-18 ; D A. k E. 070 ; 8 b. J., (p B. U2. 


j User of Guildhall.] — The bailiffs of a borough 

j had been time immemorial lords of the manor 
j and owners of the guildhall within the borough, 
and by a charter of Philip k Maty power was 
granted to them to hold manor courts in the 
I guildhall twice iu every year, as of ancient -time, 
i and. until lyiu,' such courts had been immemo- 
! rially held. In that year eommissiouers under 
an iiieloMire act awarded to Lord H. all tlie 
manor with the rights, courts, kc., excepting to the 
bailiff’s and burgesses the guihlhail : — Held, that 
this exception <li<l not exclude the netv lord’s 
right to hold his mauoi' courts in the guildhall. 
Pej! V. lMte.ffer, I D. k 11. 821 ; 2 B. k 0. 7ft4 ; 
2 L. J. (o.s.) Iv. B. 147. 

To hold Court.] — If there arc words of per- 
mission in a charter, to (loan act which is clearly' 
for the imblie b(*ne1it, they are obligatory : there- 
fore, where u charter declared that tlie maymr 
atid jurats of an uncieiit town might hold a 
court of record for the holding of pleas, but 
which had been long disused, the court granted 
a mandamus to compel such court- to be held, at 
the instance of an inhabitant of the town, 
though he was not a corporator. Mea.' v. 
IIuHtitiffM Cnrjmratiothi 1 H. & li. 148 : i1 B. k Aid. 
6U2, u.'; 24 li. E,, (557. v8, P., Rent v. Jluveriw/- 
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nU('-Btm'ey [Sfemircl), 2 I). & 11. 17(), n, ; 5 
r.. lS: Aid. GDI ; 24 11. 11. .",32. 

Where a rfiarter iri granted to a corporation to 
hold a court for the tri.al of causes, The disuse of 
that eiunt for 2ud years, and the want of funds 
to hold it, arc no answer to a rule for a inan- 
danrus ftominandixijr them to hold it. llriv v. 
TI''rfZ.s* Corjwration, 4 i). P. C, .oG2. 

To Pay over Money.] — A controvorsj'’ exi-sting 
iti a cnrp<tration between the freemen under an 
old charter, and the town couticil under o &; G 
VP ill. 4, (!. 7G, as to the exclusive right of the 
t'uruier to sonic corporation property to their 
own ]U'ivare u.se, a public meeting of the free- 
men was held, and a resolution was carj-ied at 
the iri'tance of A., a freeman, lhat the rents 
should he paid info the hands of the defendaid, 
to wait iinfil the claim of the freemen .should he 
decided. The rents liavhig been so paid, and 
a rule nisi having been obtained by A., as ;i free- 
man and a burge.s.s .and an inlmbit.aiit of the 
horougli. liable to eontribute to the horough 
r,ato. for a mandamus to the defond.ant to itay 
the money over into the hamls of the ti'easurer 
of the borough, the court diseliarged the rule. 
Beil. V. Fend, ] J*. D. 7", ; S A. & E. .S22 : 1 
W.' W. .X K. (504 ; 2 .lur. OGti. 

The lo]’(l.s eommissioiiers of the treasury were 
held to be entitled to a peremptory niandanuis 
eoinpeliing a bonaigh trea.siii'er to rep.ay to them 
the amount of remuneration and allowances out 
rif the borough fund or rate, which had been 
paid to a barrister who had tried a municipal 
election petition, and conn)elling the corp()r.a1ion 
to ordei’ such amount to he levied by a horough 
rate. AVr/. v, Jlu'idaiiheinl Corponttion. 51 L. .1., 
Q. B. 444; 1) Q. B. D. J!)4 ; 4G ,J. P. 724—0. A. 

To Appoint Deputy.] — A mandamus will not. 
lie to a)>pnint a general tleputy under a by-la.w, 
although it requires that the under-steward, or 
bis sufficient deputy, shall be attendant at every 
court to discharge the rlutics of his office. Bv,r 
V. ^jrrwvenend Corpomtion, 4 D. I'c It. 117 ; 2 
B. & C. G02 ; 2 L. .J. (o.s.) K. B. D4. 

To Deliver up Mace.] — A serje<ant of mace to 
a corporation being discharged fj-oiu his office, 
l■efu^cd to deliver up the mace to his succe.ssor : — 
Held, that no mamlamus wouM lie to compel 
him to tlo so. liei/. v. Todd., 2 ,inr. 36,5. 

To Phamaceutical Society.]— Mandamus to 
.Pharinaccntical Society to eairy out the jiro- 
vihions of the Phannacy Act, 1852. 15 it 16 Viet, 
c. (56. Be//. V. The Pharmaceutical Saewta. 

2 W. II. 220. 

To Justices- 
i. Ge.neriilly. 

Declining Jurisdiction.] — A railway act en- 
acted that the company shall not bo oliligcd, nor 
any justice allowed to receive or tube notice of 
any complaint for any lo.s.s or injury sust, 'lined in 
consequence of the execution of the ])ower.s of 
the act. unless notice in writing shall have been 
given by the complainant to the comiiany within 
six months after the time of such loss or injury. 
And that, in ease of differences between the 
company and ownem of property, as to the 
amount of damage done thereto by the company, 
the same shall (W'hen the claim does not exceed 
26?.) be determined by two justices. A subse- 
quent act, in all cases of land occupied by the 


company for temporary purposes, enacted that 
the compensation for the same slmll 1,0 ascer- 
tained in like manner by the jnsiiees, whatever 
may be the amount elainu'd; — Held. tjuU the 
notice required hy llm first act did not apply to 
cases before the jnsiiees. And. thert-roiv, wliere 
,a justice had dismissed a complaint for want of 
ju'oof of such novice, the. court granted a man- 
damus, calling u],on him to bear aiul determine 
the complaint. Ttcii. Bua/hinii, 4 <]. B. 877 : 
3 Railw. Cas. 360. 

Mandamus commanding jus.ticcs to hear and 
adjudicate on a complaint liy oveivwws that a 
pauper was chargealde to and ought l o be vena ive( I 
from their township. The return shewed that (lie 
justices had received and begun to hear the com- 
plaint, iincl that in the course oC the investigation 
it appeared that the ],auiK'r wasohargeableto the 
towiishii). and resided continuously in the town- 
ship for toil years before the aiiplicatiou, and 
during six of these ten years (before the passing 
of the Boor Removal Act , 18 16, 0 A' 10 Viet. c. (i6). 
hud received parochial relief, and the ju.«tices 
thereupon decided that the pauper tvas irre- 
movable ; — Held, that the return was a sutlieieut 
answer, as it shewed that the justices had not. 
declined to exercise their jurisdiction, but had 
exercised it, tlionuh erroneouslv. Bei/. v. Blaa- 
Hhavd. .13 (}. B. 318 ; IS L. J., M. C. 110. 

Under tlie Justices Broteetion Act. 1S48, 11 iV: 
12 Viet, c, 44, s. 5. it is only when justices would 
need protection if they proceeded to do "any act 
relating to the duties of their office,'’ that a rule, 
calling upon them to shew eau.se why such act 
should not be done, can be granted. Jfec/. v. 
I^ercii, 43 L. J., M. C. 45 ; L, R. <} Q. B. 64; 22 
W. R. 72. 

Therefore, when justices had refused to hear a, 
summons against a person for having a board 
over his dooi', stating that he was licensed to 
retail beer, he not being so licensed, oontrary to 
the Licensing Act, 1872, .35 A 36 Viet. e. 74. .s. 11, 
the coui't refused a rule against tin? justices under 
the Justices Broteetion Act, 1S48, 11 &: 12 Viet, 
c. 44, but granted a rule for a mandamus. II). 

An information having been laid against B. 
under the olst section of the Highway Act, 1864 
(27 &; 28 Viet. e. 101), fur eneroaehiug on a high- 
way, the justices decided on evidence given tliat 
a churn of right set up by B. to the land alleged 
to have been encroaelied upon by him was bona 
fide, and thereupon refused to hear the ease on 
the grontid of want of jui'isdiction. The coni- 
jJainant having aiiplied under the 5th section of 
the Ju.st{ccs Broteetion Act, 1848, 11 iV 12 Yict. 
c. 44, for a rule for the justices to shew cause 
why they should nth hear and dotermiJie the 
ca.se ; — Held, that the application was ]jroperly 
made, the statute not being limited to cases iti 
which the justices need protection in the iter- 
formance of their duties. 7)Vv/. v. PhiUimorc, or 
Pillimi, 51 L. T. 2tJ5 ; 14 Q. 15. i). 474. n. ; 32 
W. E.'.5y3; 48.1. B. 774. 

I'orci'ble Entry.] — The court refused to grant 
a mandamus to compel the magistrates to liear a 
coinplainr and act .summarily under the .statutes 
relating to foreiVile entry and detainer, Pwry, 
Kc yxtrtc, 2 D. (K.s.) 24. 

Eefusal to Issue Summons.] — ^^Vliere a magis- 
trate has refused a summons o'n tlie ground that 
the information does not disclose an iiuliidable 
offence, the High Court of Jnstiee has no juris- 
diction to review his decision, either as to law or 
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a-! l(j I'iict. ji,u(l llua’cfoix! in such a case a rule, i (wn.sKlered the (luestioii one of fact : — Flehl, 
iuider the Ju>ticc>s Proleetiini Act. ISl-i, 11 & 12 j (dirichargiiipf a rule fur a inandainus to eom[Kd 
Vicf c. -! 1. cidlin^r upon tlie ina^istrale (n j the magistrate in state a ease), tliat the (pie^tion 
shew cause why he sliuukl not hear aiuP deter- javhether the lane was a “.street” or not avas a 
mine tiu- ai)itlicatiou for a summons, will no(. be I (iiiestion of fact and not of law, and that tlie 
.uranted, Zcmu'.v, Ex jxirte. hl L. J., M. C. lOS : magistrate (tould not be compelled to state a 
21 ; olf L. T. :188 ; ;17 W. 11. 13 ; 52 case. Jlx,j. v. SheU, 50 L. T. oilO ; 4i) ,1. 1>. 08. 

Where justices entei'tain an ap})licaf ion for a jp IxHne irrt/vv/;/f.s‘. 

summons tor a criminal offemic, and have con- : 

siih'i'cil the matcj'iiils on which the ajiplication It is the constant practice to call ui)on tnagis- 
is liased, and rcfusctl to hear more, or to grant trates by mandainns to grant a distres.s warrant for 
the summons, the High Cotirf will not intCTfere levying a poor rate. lie/j. v. Chet% 11 Jur..S0, n. 

for Eecovery of 


,at, indictable oiTcT.ee. rlunri^ave luianl ami deter- jrc’r. W 
min(>d the application, and, on the merits, have 

1 w 7 ,*.. . I 4 . 4 - 4 - xi X 'll X ’ 4 ])tin(:liiiir Imm the aissossmaut :• — Held, that the 

nnnd'miii" " T' i ”v' I'v ^Hd^l^ication for a mandamus was pmperlv made 

7: • ,Tf P I" 7" T 7 u7der the Justices IWliou Act 1818. 11 ic 12 

m ]777>n Viet. c. 14, s. 5. the issue of the warrant being 

'frvniif lr Pr\m n’l 'n’U nt A ' ■ -7’ 'V ft rVi '' I it ' i u merely ministerial aud Tiot u judicial act. 

,gra7it It Irora a mistaken view of their duty,! •-,(» T. T i4-> • w 1? i-.v- 

amounting to a declining of jurisdiction, i/c//. I j’p .jq' q q’ ‘ ■ j 

luDuett, 11 Cox. 0. C. 30,). objection to a rule for a mandamus to 

Discretion — Vexatious Indictments Act.] justices, to is.suc their warrant of distress for the 

— A maudamns will not be granted to interfere levy of poor rates, that it includes two separate 
■witii the discretion of a magistrate who has und ili-stinct rates. Ilcrj. v. 2 D. (sr.s.) 

refused to issue a summons for jierjury on an 3(11 ; 12 L. .!., JI. C. 20 ; 7 Jur. 108. 
information setting forth facts upon which no Where there is no appeal given against an 
jury could convict. The provisions of .s. 2 of the order of justice.s for expenses of a jiauper, the 
Ye.xatious Indictments Act. 18.>5). 22 4: 23 Viet, jmstices arc bound to enforce it, and in the event 
•c. 17, s. 2, rerptiring a magistrate to biml over of their refusing, the court will grant a mandamus 
the prosecutor to prosecute, only apjily whore a fm' a distro.ss warrant, lli;;/. v. Xortli Eidin/j of 
charge or complaint has been made, and the T7nd’.s7i/i'U ./J"., 31 L. J., M. 0. 181) ; G L. T. 3.'>1. 
person charged has been before the magistrate. i 

JMfL Ex 41) J. P. (100. Indemnity. J-YTi ere, m an answer to an ap- 

’ plication tor a manaamu,s agaimst magistrates. 

Eefasal to take Recognizance under Vexatious commanding them to issue ilistres.s warrants to 
Indictments Act.] — If a justice hear an ajuilica- levy a poor rate, it was suggested that the 
tiou under the Vexatious Indictments Act, and warrants would have to be executed within 
dismiss it for want of evidence, tliis is equivalent Haiuptmi Court Palace, and that the otHeers of 
to a refitsal to oomniit the defendant, and a the Crown claimed that the property w'as 
mandaiims will be directed, llorj. v. London Con- o.xempt from the oiieration of such warrants, and 
jninntion.. ol L. T. GIG ; oO J. P. 711 : 10 Cox, threatened proceedings if they were executed; 
C. i.'. 77. the court nevertheles.s grantetl the writ, and 

-J. T J. .T, . .L- ^ 1 . - 1 , refused to call urion the aiiplicant vtarish to give 

After Adjudication-Rejection of Admissible magistrates an imlenmitv against the con- 
.Evidence. j-i he court wili not direct a uiaji- ,e<iuonc7,s of anv procooilings wliich midit be 
. amiis to issue to compel justices o hear and jy jjuidhnox JJ., 3 D. CxX..S.) 385, 

<leteranue a case upon winch after liearnig evi- ' 

deuce tlieyhaveadjadicatcihtliougliatthehearing So, where the court had decided that certain 
they had rcjcctetl certain evidence which was property was rateable, and the justices iievorthe- 
])i'a]jcrly admissible. i<V//. v. Torl’diino JJ., less refused to issue a warrant of distres.s unles.s 
///7/, Ex pnrU’. 53 L. T, 728 ; 31 W. K. 108. an indemnity was offered, the court granted a 
T* 1 -««• J n . 1 , - inaridamus. Rea. v. MUldJenex JJ.. 12 L. J., 

Rule or Mandamus.] — x\. rule under s. o of the q .SG * 7 Jur 2,5!) 

-lustiees I’rotection Act, 1818, and a rule for a ■ • * > 

mandamus, calling upon jnstices to shew cause Discretion of Court.] — The court has a dis- 
wliy they should not proceed to hear ami deter- evetion as to granting a maudamns to justices to 
mine the matter of ail application for a summons issue a warrant of distress or commitment 
are concurrent remedies. E rule under the 511i again.st a person summarily convicted by them, 

•sectioiiof (he, act is not ooiitlucd to cases where TJioman, Ex faiie^ !) Q. B. !)7(5 ; 2 New Sess. 

the justices need protection in doing any act Cas. 570 ; IG L. J., M. C. 57 ; 11 Jar. 107. 
relaliiig to their duties. Zi’ciy. v. 7y//w/. 51 L. i a x ht xi. t. j t 

If C 77- 11 Q B I) 171 • 51 L T 12!)- 11) other Remedy.] — On motion 

j ’ -v. 3. . I , • . . • , for a mandamus to justices to issue a warrant to 

distrain for a poor rate, it must appear clearly 
To State Case — Question of Eact.] — In pro- to the court that the warrant woukl be legal, 

•ceedi tigs taken by the Fulham Boanl of Works and that the parties applying ha,ve no other 

for the ]>avingof alaneas a -new srreet,” within remedy to enforce the rate. Rex v. Jltdi, 1 
(he meaning of the Metropolis Management Acts, H. A; W. 83. 
the magistrate held that the lane was not a jjp Pt-aatice 

'•street'’ within the meaning of the acts, and 

refused to state a case under the Summary Juris- Rule to what Court.] — ^An application for a 
-tlietiou Act, 1857, 20 k; 21 Viet. c. 13, as he rule calling upon justices to shew cause why a 


scipionces of any pmcoeilings wliich might, be 
taken. Ref/, v. Jliddlenex JJ., 3 D. (N..S.) 385, 
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c;ise hIiouM not ])e srated under the Bumraavy 
Juvisilictimi ^iet, 1857. 2i)&: 21 Viet. c. 4-3, should 
be made tothc Court of Queen’s llonch Division, 
arid not to the Divisional Court of Appeal. 

In n\ Liiuf/hnftom, h\>- jj/n'h\ 4."} L, J., 
M. G. KiS; 1 Q. B. D.’lSl. 

■Whether absolute in First Instance.] — The 
rule for a inandiinms to justices to liear a charg-e 
against a }>crsou brougfit before them is not a 
rule absolute in the first instnuco. ilrij. y. Tmj- 
ham. 3 Netv Sess, Gas. fi8i). 

But a rule for a iiiandarmis to justices to .allow 
a poor rare is absolute in the first iiistiincc. AV//. 
V. {rodoJ phi n {Lord), 1 D. A: L. .S30 : IH L. J., 
M. V.. :>7 ; 8 Jur. 574. 

What Justices should he Parties.] — If certain 
magistrates, attending .at .special sessioiLs, do not 
take jiaiT in a decision of the sessions, they 
ought not to he brought before the court on an 
application for a inandanius in respetU of that 
decision. JL<j. v. Wiltshire JJ., 8 D. P. G. 71 7 ; 

4 Jur. 4(:!0. 

Althimg'h there are more than two magistrates i 
at ])ct1y sessions, all of whom take [jait in a j 
decision, by which the issuing of a di.strcss wai - ( 
rant to levy poor rates is refused, it is not 
necessary tliat ui»on an ai>plieatioii for a, ruaii- ( 
damns all who wtu'c pre.sent and took jiart in tlie | 
dceisii 111 . should he iiiciudcd in the rule; but if ; 
the court saw that any two ha<l hceu selected, or | 
that any of tlic justices so acting had been 
omitted for any inpiroper purpose, all would bo 
required to lie joined. Jtn/. v. jy//.',v, 2 D. (X.s.) 
:i(»l : 12 L. M. C. 21) : 7 Jur. 108. 

■\Vhere iqion an apjilication for a inniidainns to 
justices, to issue their warriiut of distress to levy 
a poor rate, it ajipeared that the property, in re- 
spect of wdiicli the rate was sought to bcolitaiued. 
was trust jirojjcrty, left by a- testator for the 
puv[iOse of a free school, and that one of the 
justices refusing to grant, his warrant was a 
trustee of the e.srate ; — Held, that , notwithstand- 
ing lii.s eliaracter as such trustee, he was liable 
to the mandamus. Ih. 

Eetuni.j — ^^Vhere a mandamus is ilireeted to 
justices, they ought not to make a return instead 
of olieying the writ, merely to gain the protection 
of the srafute. Zdv/. v. Jhirliuouih (EorlX 5 
Q. D. 878. 

li. To Quarter Sessions, 
i. When if runted. 

Point of Practice or of law.]— 'B’’herc the 
se'.'.ioiis decide, on a point preliminary to the 
whole ease or to the I'eeoptiou of a iiarticuhar 
piece of evidence, that they will not hear the 
ease further, this is conclusive of the })oint in- 
volving matter of fact only ; ollierwise if it 
raises a point of ju'actiee w'hitdi the court can 
purceivo to be matlcr of law. In the latter case 
the court M'ill grant a mandamus to enter con- 
tinuances and hear the appeal. Eof/.x. Kesteren 
JJ., D. A: M. 113 : 3 Q. B. SlO ; 1 New Bess. Gas. 
l.-d ; 1.3 L. J., M. C, 78. W. !>., Bctf. v. Flinr- 
nhire JJ.. 1 B. 0, llep. 331 ; 2 New Hess. Gas. 
.572 ; 1« L, ,1., M. C. .55 ; 11 .Tur. 185. 

Where, on au ajqjeal against a poor rate to the 
sessions, the justices allow the appellaut to act 
uiioTi the practice which then prevailed, but by 
wdiich the apjieul w-as put off till the next 
sessions, and the justices at those se.s.sion.s, on an 
objection made to streh practice, refasc to hear 
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j the appeal the court will issue a mandamus to- 
I Ihem to do .so. Ro-r v. Wiltshire JJ., 2 M. k By. 

I 401 ; 8 B, k C. HSU ; fi L- J. (o.s.') IM. G. 07. 

Next Practicable Sessions.] — xV mrijulaiims lo- 
enter coTitiniumccs and hear an apiical will imt 
■ be granted if it clearly appears that , (he sessions, 
pi'ecediug those at which the appeal is entered 
were the nex( practicable sessimis. Jlnj. v. 
Errhyshirv. JJ. 25 L. T. Kil : 1'.) W. 11. 87G. 

Variance between Notice of Appeal and Con- 
viction, j— Three persons who had been summoned; 
before a magistrate, for unlawful fi,shing, had 
■been coiivietcd, after a joint hearing, eae.h in a 
I sejmrate penaltj-, and gave a joint notice of appeal 
to the sessions, describing’ the cnnvietion ;as a 
I joint conviction. Sepai’ute convictions were 
; returned to the sessions; — Held, thai tlie variaiic.e 
{.’between the notice of appeal and the conviction 
I was immatL'i'ial, because it eonld not mislead. av\d 
I the court made a rule absolute for a inandamtis 
j to the se>sions to hear tlie appeal. lli'/i. v. 
Oxford. s]i:hr JJ.. 3 G. k I). 348 : 4 Q. B. 177 : 12 
L.J., M. G. It). 

Case Granted.] — Where tlie sessions on deter- 
mining nil appeal have grained a case, but none 
has been .stated, liie court will, under some cir- 
cumstances. direct a mandamus to the justices, 
who hoard the appeal to state a case. But not 
where it is clear that such a proceeding could 
lead to no )’esnlt. as where the chairman, in con-i 
scqiiciiee of his own opinion and that of the 
court upon the facts, refused to sign any state- 
ment but one which would leave e.xeluiletl the 
point of law relied upon by the party dcnuinding 
a case. ltr.r. v. Pnnbrolio.shiro 2 B. k Ail, 
301 ; I L. .T., M. G. 02. vS, {''...furvuin, E,r purtr. 

0 D. B. G, 120. 

Where the coiii’t of quarter sessions dismis'Jcs 
an appeal sid)jcct to a ease, the court will not 
grant a mandamus lo enter continuances and lieai' 
the appeal. AV-c v. Suffollt JJ., 1 N. k P. 30(1 
(I A. k H. 100 ; W. W, k JJ. 7 ; G .Ij. J.. M. G. 37. 

Grounds of Appeal.]— The court will issue a 
mandanius to hear au appeal, if the sc^-sions liavc- 
refused to hear upon oii au erroneous deeisiou aS’ 
to the sufficiency of the grounds of appeal. Rry,. 
V. Cut narco n.JJ., 1 G. k D. 423, 

Appeal against Theatre licence — Mandamus. 
Eefused on Ground that Licence would have 
Expired before Eule could be Argued.] — .-in 
appeal against a theatre licence under the 
.Theatrc.s Act, 184,3, having been dismia.sefi lij’’ tlie 
recon loj-. a maudaums to him to hear the appeal 
was refused on the ground that the period for : 
which tlic licence was granted had expired before 
the rule for the mandamus was aiijJied for. Jiry^ 
y. JJirminyham Rcrordrr, 3 W. il. 23G. 

Onus of Proof,]— Bo, where the. ju.stices W’'er& 
<livided, and tlie sessiuns, llunking it lay on the 
respondc))t iiarisli to e.stablish their case to the 
.sat islhction of a majority of the court, ijuashed 
the order of removal, a mandamus was refused., 
lt(‘.c V. Momnouthrkirc JJ., 7 D. k 11. 334 : 4 
'B. fcG. 844; 28 11,11.478. 

Not Hearing One Side’s Eeasons.J— Where 
justices at .sessions had heaid Anine'i''e^ in an 
apiKialoii the one side, and refused to liear those 
on the other, on the ground that tlieir testimony 
had been prefaced by olrservations on the part of 
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tlio Rdvncntc, eniiti'niT to tlieir usual practice, Erasing Entry in Record.] — The court of 
The com I rcTnsed i o Efi'anl a maiulamus to iv-liear quarter sessions has no power of its own authority 
tlio a])i)i al. Ut\L' V. Carnanon k 15. & Aid. to erase an entry from the rccorcLs of ii, past 
S() : 2:2 R.R. (ilhi. ’ ses.sions. IM/.y. Wrut- I'ldhiff of Torltolitrc JJ., 

3 G. & D. 170 ; 12 L. J., M. c! MS. 

Evidence, Admissibility of.J--A party having Eut a inandainus mMII go directing it to be so, 
been convicted oi: loreibly passing a turnpike where an entry has been made which is matiifcKtlv 
gate witliout paying toll, the sessions, on appeal, fal.se, and made without juris<lii-tioti. Ih. 
rojected evidence tf. shew that the gate had l)een ^vas eoavieted by a nietro))olitan police 

nidawl'ully erected : and llie court refused a macristrate under the Vatrranev Act, 1 824-. o fteo. 


rojected evidence tf. shew that t lie gate had been -^as eoavieted by a inetro))olitan police 

unlaw fully fleeted : and llie eomt lefu-sctl a magistrate under the Vagrancy Act. 1 824-, o fk'o. 
uuuiilamus to compel the se^siolis to receive such 4 . y. s:- 5 , s. 4 , which makes punishable as a rogm' 
fwideiice, the adini'-'-ibility ot if beia.g exclusively juid va.gabond “every pcr.son .... tiding any 
afiue-tioii for the justjees. Ur,,; <himhn(hjr- subtle craft, means dr device, by palmistry (Jr 
shtoc J.L. 1 I). A .U. :52,'>. otherwise, to deceive and impose on any of his 

tTri - i Tj ■ -I 1 • * niaiesty-s subjects.'’ The conviction fleseribed 

Who to Begin. J-_On appeal a^gamst a poor- the offence as “ unlawfully using certain subtle 
rare, on the ground t in the apiiellanl lyas mmr- j, 

rateil the practice at I he sessions reqmrnig the « by palmistry or otlierwise Upon appeal to 
apiie hm , to begin bj^ proving hts c.aso which he tpe'' jili<Idlesex Sessions, the proceedings com- 
aiipeilant refusing to <lo. the ai-peal ivas dis- abjection from S. that the onii.s- 

nie.,efl: the eomt rohimd a maudanms to the of the ivovds made the conviction had. The 


ses^l(Ul-^ ti) re-h«ir the app luis onjeenou. jn, slices, after hearing the iioint aignetl, retirefl, 

gfeayin (1 lU. .y S. and on tlioir return tlie a.ssistaut .judge gave what 

TT i •’ 1 , ■ I. purported to be the decision of tlic sessions, 

Postponing Heaung., An a ppellant against the conviction on the objection taken to- 

an onler of athhatioi.ninvcfl the cfmrtf.t quarter ^ipppaation for a man«lanius to the 

sessions for a i>o,stponement of the appeal, on sessions to h[ 4 r the appeal on the merits, it was 
account _ of the absence ot material wdnes,ses., p,a,,ased to show by aklavits from the nstiees 
lliov re.icete<l thc applieati.m: upon which he tlie flecision .given Iw the assistant jn.lgc 
appellant deelmcl gmng into lus case, and the contrary to the opiriidn of the majority of 
on ler was Gontirme.h On motion fora mandamus 

f^ ^^l7’lf^t<. hear the appeal ami aih, avits ..pia'ion laid been dommnnicate<l to him. ho por- 


Postponing Hearing.] — An appellant against 
in onler of aliiliation ninvcil the court, of quarter 


to the justices to hear the appeal, and ailidavits 
tending to shew tliat they had acted unjustly in 
not granting the postponement, the cnnri refused 
to interfere, the mattei' lieing one peculi.arly 
wilhin the discretion of the sessions. Baclif. 
Ex 3 B. ik Ad. 744. 


Decision on Merits.] — A imanrlamus to the 
jnsrices iu se,ssiniis, to allow an item of ehaige 
in a eomiier's aceoniit, refused ; because the 
justices were of opinion, under the circnmstaiices, 
That there was no gromifl to siijipose that the 
deeeascil liatl died any oihev than a natural, 
thoa, 2 'li a sudileu death: and therefore tliat the 
iuquir»itiou had not been duly taken : and the 
cniu't saw no reason to interfere with that jndn- 
meiit. Itox V. Kent 1 1 East, 22‘.> ; 10 It. Ih 484. 

When on an apjieal against a conviction 
coming on for hearing at the sessions, objection 
was taken to the convietion by re.ason of the 
omission of certain words alle.ged to he material, 
and tlie justices, after disenssion, quashed such 
convietion, deelining either to amend or liear the 
cviilence. the court Ims no power to interfere 
liy mandamns, there havin,g been a tleeisiou on 
The legal merits. .Unj. v. 2n(l(llrxr,v JJ., Sladr. 
Til ir. 4(; h. J.. M. C. 22r> ; 2 Q. B. I). olC. ; Hd 
,L. T. 402 : 2') W. Ih (ilU. 


, sisted ingiving his flecision as that of thesessions ; 
— Helfl, that the firtler of st'ssious having been 
fhily recorded : it wastot> late to inijuire wlietlier 
- it did or flifl not represent the oiiinion of the 
majoritv of the justices. Ifo//. v. jriddloxr,!- dJ., 
Slitde, In /V, 4fi L. J.. M. ( '. 22o : 2 <,». B. I). al(5 ; 
“ 30 L. T. 402 ; 2.1 W. Ih (510. 

At. ses,sioiis, the jury gave a special verdict of 
^ iifjt guilty, ami it was cutoreil in a book of the 
■’ clerk tif the peace. Af 101 wai'tis. the chairman, 
told the jury lo reefuisider their verdict, and they 
gave a vortliet of .guilty .genoi'ally, but recom- 
^ memled the flefeiid;mt to mercy tai account of 
his not- lifting the act, witii a malicious inteuf : 
anil the vordiet was tlieii altercfl in the book of 
• the clerk of the \)eaoe. Tlic court refuseil to. 
' interfere bv maiulamus to cancel the alterations. 

‘ AV,c V. Snifolk .IT. .-> N. ik M. 13'.) ; 1 ki. <.k W. 313 : 
1 L. J., m:. C. 34. 

Where quarter sessions, liaviug jurisiliclion 
over an apiteal, have diroctcil <au entry to be- 
I] made, that anonlerof removal has been “fpiaslicil 
" not on the merits,” the court will not .grant a 
] nianiiamus comnianiliiig an erasure of that entry, 

: although it appears that the onler iu ])f)int of 
’ fact, wa.s quashed on the merits, Aohrorth, Ex 


■ “ • pnt-tc.X D. k L. 718 ; 1 Xew Sess. Cas. G4 : 'A 

Eeasons for Judgment.]— The euurt will not. j 

issue a niandanms to compel the quarter se,s,sions _ ^ . 

togivelheirreasonsforTheir judgments, or make ^ Court cannot compel Sessions to Decide in 
spirial entries thereof on llif'ir r'ceonls. J/ox v. ^^articnlar Way.]— On an appeal n.gaii 1 st a rate 
iJi’i'on, JJ. 1 Chit. 34 ; 22 11. II. 783. uiuler the MiiUllcsex County Act, 3 Geo. 4, e, 

’’ ' evil., the justice.s confirmed the 1 ‘ate. subject to- 

Judgment Entered by Mistake.] — Or .grant a tlie opinion of the Court of Queen’s Bencli on a 
nnnulamus to the justices at sessfons to rehear case. The certiorari directed the justice.s to send 
an appeal again.st an order of reniov.al, after u[» an onler of sessions. “ w'ith all tlung.s toncliiii.g 
jud.fnneiit given , by them, anil enteroil by the the .same and the court qiui.shctl the order of 
clerk of the peace for qnu.diing the onler ; upon sessions. The se.ssions, after such onler, were 
The gromul that the justices at se.<sions wxtc applied to to qua.sli the rate, hut refuseil, as the 
tlivifleil in opinion, and that the juil.gment w'a.« rate liad not been removcil into the court, and 
entcreil by mistake, insieail of an ailjouniment there w'as no longer any appeal against it. The 
of the aiipeai.. I'rx v. LoiccstorEiioe JJ., 1 courtrefusedtogrant amanilamustocompeliliein 
M. k H. 442 ; 14 B. 11. 41)4. , to CTitcr cimtinuances, and quash the rate : fii'st,. 
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because, by so doing, tlie parties who had been 
engaged ill eollectiwg the rate might be exjiosed 
to an action ; secondly, because the court could 
not compel the session's to decide in a particular 
way. Ifrfi. v. MUhllcxr^n JJ., 1 P. .V B. i02 ; l» 

lV: E. o W ; 2 W. W. H. 100 ; S L. J., M. C. 8;". 

To Issue Process. ]~The court refused to 
.grant a mandamus to the chainnan of the Mid- 
slkisex sessions, reejuiring him to issue process for 
the a}>{ireheiision of two persons against whom 
.a ):ijll of indictment had been foimd at those 
sessions a year previously for keeping a common 
.gamiu.e-housc, upon the grmind that an applica- 
tion for such process had been rejected at sessions. 
Ur,]. Y. 1 13. (Ih.s.) 04-1 6 Jur. 221. 

ii. Praetioe. 

When Application made.] — i\riy application 
fur u writ of mandamus to justico,s, to enter con- 
tinuances, and hear an appeal, shall be made not 
later than ill the term', following the sessions at 
which the refusal w'as made, unless special 
<iircuinstanees a]»pciir by atUdavit to account for 
the delay to the satisfaction of the court. I{r(j. v. 
Jitchmontl JtrrortJrr, El. 111. iV: El. 2r):i 27 

L. .1., il. C!. 1<)7 : 4 ,fur. 4.30 ; 6 V. E-, 521, 

The .general rule that an application for a writ 
■of mandauins to the (piai'ter sessions to enter 
coiitiuuauces and hear an aiipeal must be made 
not later than the term following the sessions at 
which the refusal was made, does nut apply to an 
.application to remove an order of sessions W the 
purpose of getting it quashetl. Ticf/. v. Breclt- 
oiorkMra JJ., 42 L. J.. M. 0. 1:15. ' 

A mandamus to the sessions to hoar an .appeal 
mu.^t Ijc applied for promptly. Jicr/. v. 

JJ., ] G. Lk D. 700 ; 2 Q. IS. 50.3 ; 11 
L. J., H. 0, 80 : 0 Jur. 500. 

■Wliore, at a sessions, held in,launary, the court 
continued an order in bastarrly, .subject to a case 
fo)' the opinion of the court, or to a mandamus to 
hear the apjieal, at the option of the appellant, 
who decideil n})ou not bringing up the ea.se. but 
.aiiplied for a nuuidamus in Easter Term : — Held, 
that the application was not made ton late. Jfef/. 
V. (UiPglUfi! JJ., 1 15. C. lie]). 104 ; 2 Eew Sess. Oas. 
420 : 4 D. ckL, 04 ; 15 L. J., M. C. 114 ; 10 Jur. 808. 

Affidavits.] — The affidavits on motion for a 
mandamus to" scssii m-s to hear an appeal shouldstate 
•all the material f.ncts that occnri’Ci I at the .ses,sions. 
Metj, V. riTwt Itidhuj JJ,, 2 Netv Sess. Gas. 1. 

To Central Criminal Court.] — Mandamus does 
not' lie to the judges and justices of the Cent,i-al 
■Griminal Court, which is 'a superior court. Ihuj. 
T. Central Criminal Court JJ., 52 Jj. J., M. C. 
121 ; 11 Q. 13. 479 ; 1.5 Cox, 0. C. 324, 


i. To Inferior Courts. 

When Mandamus, not Enle, Granted.] — 
'Where an inferior court has a special jurisdiction 
given to it b.v some local act and refuses to 
.exorci,se that jurisdiction, a mandamus is the 
proper course to be pursued ; a rule or ordei' 
under 19 & 20 Viet. e. 108, s. 43, is only employed 
■where the matter is within the ordinary jurisdic- 
tion of iJic court. Jirightoii Semers Act, In re, 
4) Q. B. 13. 723. 

"When Granted,] — ^Wherc an. inferior court 
declines to exercise a jurisdiction imposed on it 
by la-uq the court will, by mandamus, enforce its 


proceeding ; but, when it has acted, its judgment, 
can only be .reversed in ihat court on a case 
stated for its opiuiou. Peg. v. IE. It. JJ.% J 
New Scss. Cas. 247. 

No Certiorari Possible.] — ^TVhere a .datute docs 
not allow' a removal of proceedings by certiorari, 
the court will not indirectly In-ing them under 
review' by a mandamus. I'oyltKJiirc QV, 

i?.) JJ., 1 A. & E. 5(13 : 3 N. & M. 802. 

Court-leet and Court-baron.] — A mandamus 
will go to a ioj’d lo hold a court -barou, and to 
the homage to pre.seiit conveyances of burgage 
tenures, wdiethcr those conveyances are legal or 
not. 2te,tt V. 2Tonf acute {Lord'), 1 3V. J31. 50. 

S. r,, lte.r V. Ilhlhurd, 1 TVils. 283. 

So, to \iermit a court-leet and a court-baron 
to be hehl in the aecusiouied place. Jtex v. 
Orantham Corporation. 2 W, Bl. 71(1, and lieo' 

T. Colahroolic, 2 Ld. Ken. 1(13. 

But a maiulamus to the mayor of Wigan lo 
give the key of the town hall to the lord of the 
iuauor to hold his leet there was refused, although 
the Icet had been tisually held in that jilace. 
Itcx V. Wiiiau Corporation, 1 Wils. 7(5. jbud see 
lte..v V. Ilehedvv. 2 D. R. 724 ; 4 D. i: R. 324 : 
2 B. & C. 7(14. 

A mamlamus was granted commanding the 
lord of the manor to hold a court-leet for the 
]iurpo.so of apjiointing a high constable of a 
lunidred, thoug'h the day on which the court had 
Iteon usually held for sixty years past had gone 
by, it not being distinctlysw'orn that the court was 
held on that pai'licular day by prescription, 7»V.c 
V. mircrton {Lord), 3 A.'ic B. 284 ; 1 PI. & W. 
282 : 4 L. J., M. C. 88. 

A mandamus to summon specific jurors upon a 
coui’t-Ieet W’as refused. Ilex v. Itanlieu, 1 W. 111. 
4.52 ; 3 Burr. 1452. 

To Inrol Instrument.] — The court will never 
grant a luaudanms commanding the iurolmont 
in au inferior court of an instrument which, 
though in part valid, would, in its terms, give 
power to commit; unlawful acts. llrg. v. Conyeiv, 
8 Q. B. 981 ; 15 L. J., Q. B. 3U0 : KJ Jur. S99. 

To Enforce Process.]— Nor will the court by 
maudamus enforce the process of an inferior 
emu't, the judge of which has jiower to compel 
obedicmcc to its process. 

County Court.]--Whcre, before 19 ik 20 Viet, 
c. 108, s. 43, the judge of a county court, upon 
an iuteriileailer summou.s, erroneously decided 
against a claimant, on the ground that the 
notice of claim was insufficient, the court is.sucd 
a mandamus to him to adjudicate upon the 
claim. Peg. v. Pickard.';, 2 L. M. ic P. 2(53 ; 20 
L. J., Q. II. 351. 

But when a judge of a county court entei'ccl 
upon the hearing of a plaint, and from the evi- 
dence adduced before him ilecided that he had 
no juri.sdict ion to adjudicate betw’ccn the parties, 
a man damns would not lie commanding him 1o 
bear and deteriniue it, even altbough he might 
be w’rong in point of law’. M'llner, lie giartc, 15 
Jur. 1037. 

Rule for mandamus io hear after non-suit 
refused. Vern.ot v. Jtaileg, 4 W. R. (108. And 
tice County Couet. 

j. To Lords and Stewards of Manors. 

A mandamus wuTI not be granted commanding 
the steward of a manor to accept a surrender 
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into the Imiiils of tlin lord according to the 
(Mwroni, milc.'H tlic lord is made party tothernle. 
.Urij. T. JCnnus. 1, (J. li. SriO. H. C., nom. lief/, v. 

7 D 

A mandamus will not lie to compel the . admis- 
sion of a custuniarv tenant to a rciyal manor. 
L'c//. V. Powrll, I- I'. .V: i). 711) ; 1 Q.'B. 3r,2 ; 10 
L.'.r., Q. r>. li’S : a Jnr. OO.I. 

A mandamus ro admit to a ct.>pyliold l-cneinciit 
must Hot be directed to the steward only, the 
lord must be joined. JJ. 

A mandamus was granted to the steward of 
the nianor of Midlmrst and to the homage, to 
hold a court, and ju'csmit certain conveyances to 
purchasers of Ijurgage tenements, wherebj" they 
were entitled to be sworn in burgesses of the' 
eorportiTioii. atid to vote for inciinbcrs of parlia- 
ment. .7iV,/‘ V. J Wils. 2S8. 

In a]>plying bjr a mandamus to the steward of 
a manor to inrol a rleeil of disposition. ])ursuant 
to the Finc< and Recoveries Act, 1883, 8 k. 4 
Will. 4, c. 74. s. a;}, it is jiot necessary to anne.v 
a copy of the deed itself, if the contents are 
stated* in an altidavit. Croxhif v. Forfcficne, a 
I). P. C. 278. S. r.. iiVa- v. Zinni. 2 H. cV: W. 814. 


k. To Admit, Elect, or Restore to Offices, 
i. TF/(rti!! Offiees. 

Permanent Interest.] — A magistrate's clerk 
has no permanent interest iti his office, and if he 
is dismissed without cause no mandamus lies to 
restore him. Saiulya, E,i‘ 1 N. k; M. .501 ; 

4 B. & Ad. 8G8. 

As a mandamus to reinstate a ])erson in an 
office only lie,s where the office, and its tenure, 
are of a permanent nadire, it is not an availalde 
remedy for the secretary of a benefit society, who 
has been <lismissed by a resolution of a raeetiiig 
of the society. Eeans v. Hearts of Oak JJeneJit 
Soeiett/, 12 Jur. (K.s.) 168. 

A mandamu.s to the Lorrl Mayor of London to 
adrair a person to the office of auditor of the 
chambeiiaiu’s and bridgemaster's accounts, who 
had served them three years .successively, .and 
been elected again the fourtli by the livery, 
refused ; because the custom of the city ap])eare( I 
to be, that no person should bo elected to or sei-vc 
the office for more tlian two yeai’s .successively. 
2{i\r Y. Lonilon Corporation, 1 Term £ep. 423. 

A mandamus will not lie to corai)el the high , 
steward of a corporation to admit a commoner, | 
unless the person clainuug to be .so admitted | 
shews that, he has a good title in omnibus. i2er/, | 

Malmeshitry iralhStea'a7'(l,i iim.2'2'2. 

A mandamus will not lie to the vicar, church- I 
wardens, and inhabitants of a parish to elect an 
organist to the parish church, though there has 1 
always been such an office beyoncl the time of 
living uiemory, and a yearly salary has been in- , 
variably jiaicl him out of the church rates, as 
it is optional with the parishioners whether the 
organ should l)e ])]aycd. Itcy. v. St . Stephen's, 
Cuieman Street (T7mr. A’'c.). 2 D. k, L. 571 ; 14 
L. J., <2. B. 34 ; i) Jur. 255. 

A mandamus does not lie to admit a vestry 
clerk. Jti\r v. Croydon Church'icurdcns, 5 Term 
Bep. 713 : 2 K. B. (588. 

Xor to restore tint clerk and treasurer of the 
guardians of the poor of 8t. Nicholas, Boebester. 
Ites^ V. St. Sichola.'i, Rochester, 4 M. cV; S. 824. 

A tnandamus will not lie to admit, an inhabi- 
tant of a borough by prescription to be a free 
burgess, unles,s it appears, first, that he had an 


inchoate riglit to be a free burgess ; and secondly, 
that such office is a corporate office by pTe,scrip- 
tkm. Ri‘.k; -V. West Jmhw CoipimJtmi, 2 D. k B. 
178 ; .5 D. & B. .51)0 : 3 B. & C. 677 ; 1 L. J. (o..s.)' 
K. B,.44. ; ' d 

A mandannis lies to restore a man to the- 
office of master of a free school. A/zm?., Lolit, 148. 

[ Inspection of Corporation Documents.]— Wlierc 
a coj'porator claims to be elected to an office in. 

I the corporation on the ground of an illvarialde■ 

! custom to elect the person who, at the time of a 
vacancy, fills the position whicli he tlieu occu- 
pies, and the cnrjji iration admits the general 
practice, but says that it is not invariable, the 
court, at the in, stance of the corporator, will 
grant a mandamus to allow liini to inspect the 
minutes of the corporation as to former elections, 
to assist him in stating his case, even though the- 
court entertains great doubt whether the custom, 
if proved, could contradict the charter, wlncli 
prescribes that there is to lie a free election. 
Burton and Saddlers' Co., In re. 31 L. J.. Q. B. 
62 : low. R. 87. 

The court will not grant an application by 
meral)ers of a corporate body for a inauflamus- 
to inspect the docume-iits of the corpomtion, 
unless it is shewn that such inspection is neces- 
sary with reference to some sjtccific dispute oi” 
question depending, in wdiich the parties ap}jly- 
ing are interested ; and the inspection will then 
only he grante<l to such extent as may be ueces- 
sarv for 1 he particular occasion. Re,r v. Jlerehant 
Taylors' Co., 2 B. & Ad. 11.5 ; 9 L. J. (O.s.) K. B.. 


ii. In uduit Cases Granted. 

Jurisdiction, whether Excluded.] — The claim' 
of cognizance as to the election of aldermen by 
tht! court of mayor and aldermen of Loudon 
does not exclude the jurisdiction of the court tO' 
issue a mandamits. Rex v. londoti CorpomtUm, 
4M. &By. 36. 

Where Office Pull.] — A mandamus lies after 
an election merely colourable and clearly void, 
Rrxv. Can/hridye Coipoi-ation, 4 Burr. 2008. 

The court wdll not in general gi-aut a man-- 
damns to elect annthor ujion non-residence, 
tuilesB the iion-residont party has been previously 
removed. Re,v v. 2'r?n'o Corporation. 3 B, & Aid, 
5!)0 : 2 Chit. 257. 

When a corporate office is full, the title thereto' 
cannot ho tried by mandamus, but it must bo 
questionetl by quo warranto. Rey. v. Chester' 
Coi’poration. 5 El. & Bl. 581 ; 2.5 L. J.. Q. B. 61 ; 
2 Jur. (N.S.) 114. 

The court refused a mandamus to a board of 
guardians to admit a peuson as their clerk, ■who ■ 
complained that the. person filling the office had 
been unduly elected by the votes of guardians 
who were themselves not properly elected. Rey. 
V. Dolyelly U^iion Gifai‘dian,s, 8 *N. & B. .512 ; .8 
A. k t. .561 ; 1 W. W. & H. 513 ; 7 Ii. J., AI. C. Ih). 
iS. P., Rey. V. 'Derhy CovneiUors. 2 N. k P. ,58!) ; 

7 A. & s'. 419 ; W. W. & D. 671. Re.c v. Colrhester- 
I Ctn'povat'um, 2 Term Be]). 259 ; 1 U. R. 480. 

I The office of surgeon of the ilistrict prison of 
I St. Catherine, in Jamaica, created by local acts 
of the legislaUirc of that island, is a public 
office, and on a mandamus to question the title 
of mi occupant '.—Hold, that the olHoc being 
full, a mandamus did not lie. Hill y. Rey.,. 

8 Moore, P. 0. 139. 




CROWN OFFICE- 

Ihe I'enu’ily was by quo warranto a"; 

^>lvu{nlurof tIu‘offi<-o. I/,. 

I he oflice of clerk to the wiumlians of 
ii}.)) 0 !iirca under tlie Fonr tLw Ainendn 
IMh { r, Will. 4, c. 7i). s. 4*;. is a put 
crenietl by statute, aiirl where sii.eli oiht 
<t quo w'arrantu, and jiol a niantlaniu 
Jiroiior remedy to rrr tlio validiir of tlu' 

V a„um 

<». 5. i4b: 20L. J.. Q. n.42:4; lo Jar. f 
but. when the uffia- is full by a void 
and the riylit to ajtpoint to it; eaniini be 
tuiy lUitei’ way, the court will ui'aut a nii 
:t.. try t],e ris'ht. Ih. 

W'liere, by a custom of a parish, mie 
wanlcn was ejected iiiniiially l)y tlie pare 
and tlie othei- auiiiially by the retitor. 
latter a]t|iu!tited. as his churchwarden t 
who Was 11(4 a i*ari.shioner. or an inhali 
or o(reit))i(,-r of property in tiic jtarish ; 

Mint a inaiiduimis to the rector to appoini 
cliiiirhw.irden is the, jiropca- process liy win' 
to (fnesiion the. validity of ila* apiiointmei 
Jindiur, In ri\ ill) L. J.. (,). 15. 271 ; o L. T. 2S;i. 

sU an election of cl 
tenants of small toiieni 
were rated to the poo 
virtue of the lypiadw 
111 (fc 14 Viiit., c. ‘i;>, ti 
of the c*aiidi(la:i.‘«. wen 
ina.ndainus to convene 
of clmrchwaideiis woi 
question whether siieh 
vote, it not beiny "hcvi 
election would have bei 
had lieeii received. Jo. 


Maitflanuis. 


aiust the Where an otBcp is full by the appointment of 
^ - . j the person \vho .prima. facie has the rigid of 

t a union, j ajjpoiiitment, utuP where tliere are tneaus of tiy- 
nent Act. j.ing the title by aci ion, the coart wiJI not yrmif 
uic office I a mandanius against the partv filling the oihee, 
•e is full ill Older to try the title, /f-o v. J/ol-r Jitninrd 
IS. is the ;(!///,• /Ver, .v,-.). ] X. A. .k K. ,ks1; 

electioii. : 2 H. .k W. ;-{hl ; i; L. j.. yj. t 1 1 . 

■/hfnn, 17 . When a pmson was iqiiioiiited sexton of ;i 

SOO. ^ I jtariVh by the minister, in winmi the right W 

elect, ion, i .‘ippoinr. prinri fticie was, tiitd tlie, churehwai'deiis ; 
' tried in ; refu-cd to call a ve-try meeting of the parishio- 
andanms , ncr.s(who also claimed the .'ippohitmeut) to elect 
one, and ^ it appeared that there was iinother 
methud of trying the rigiit ; the couit refused to 
grant a niaiidtimas tii the mini, ster and church-'. 
M-ardens to otill tlie vestry meeting. I/k 
_Ainanil;unusc(nrmiaiKiiiiii tin' dean and chapter 
of, a cathedral It.) I'cstore a chnia'ster, alleged that 
the ollice was a freehold in their gift, paid by i 
salary out ol. iheir land revenues, and conferrhig 
a, right iu Vote i.in the election of nitanber.s of 
jtariiameiit, and that the chorister, had been 
wrongfully amoved, iletnrii, that l.ty onliniin(;e,s 
... . ‘“I* founder fur the.guvemmeut oi; the oathe- 

•s. the .miiers ot winch , dral. it wa.s innvided that If any of the ollicorsof 
iiid iiglu\,i.\ late-,, hy the catlu'dral. mcludme chori.slers, commit a 
Mun l leiiemctits .\c(. .Miiall fault, lie may he punished by the dean, 
uul on *«h;dt ot one ; but that •• if hi- erime be of a blacker dvo (if it 
mtrv * 'i Iio may be cxp'elled br 

t- . f ‘ ( C admitted” : mid that the bishop df 

cmis i m. fto tlu.‘ t isitnr of rlie cathedral, 

that 1 be n r o ' wdinanccs should 

I'iff. rc t ; • y a l!''<-''ei've.l. to imnisli and correct all 

inttLiciit it then yo es , offimccs comnutted by officers of the cathedral. 

' ' “"'f f'' tiung.s that are iudaed lawfnllu 


churcli- 
ihioners. 
and the 


t j V. ('In-ntrr {Drnn and Chapfrr'), La (>. B ni;!* 

;; hr J..L,.B.4.Sr,;L7 Jui^o^s. P.. Vv! 

I I J, ir/u:s,nr {^J)nan and (diajjfnr), 17 P>. 1. ' 

I >\ here a cliarter of Hen. 7 granted In the citi- 
t ; zeiis and commonalty in tIigso words : “ (}uod 
; I ipsi,^ et suece,ssore.s .siii, in. perpetuum, singulis 
I amns siiccLHsivis, 24 concaves civitati,s in aider- 
_ I tnaunos, ,ueen(,m 40 alios cives ejusdeur dvitati,s 
I pro coiumuni enneilio oivifatis illius, eligere, 

; ai'vai'C pcKsint” ; mid it aiipeared that,' 

^ 111 and the nvo following years, sncce-ssive 
j elections of the forty common eoiineilmon had 
I been made, since which time the usage had been 
j nor, to elect the aldermen or common"c(mncilmen 
anmiaiJy ; the court refused a mandamus, which 
I was applied for in order to raise the (juestion 
against the usage, whether the election of those 
I olheers ought to be annual, there being another 
I remedy open to the part ies making the apidica- 
, tion. y,c.i‘ V. C/ii-nfrr Ciwjnu'ation, 1 M. (.'c H. 101. 

I No other Mode of Trying Sight so Convenient. '! 

I —Lpoii aihi avit flint one of two camiidales f<a 
[ an office had a nmjority only by nicaus of illegal 
■ votes, the court granted a mamlanius to the cor- 
poration to admit and .swear in the other, wlio 
appeared upon the allidavit.s to have had the 
greater number of legal votes ; atid this, ahhongli 
the first was admitted and sworn into the office • 
there being no other specific, or, at least, no 


nl to a new 
if no ek'c- 
V. Jiodj'ord 


CliOWN 


..tl-K.il- snHi roKvcnioni m.,de of t ryhis tlie j merely coImirable,a mandamus will !?o tn ueruiif 
- 1 '^n.Ki "-'■/-''"'rtio*;/, (, East, Mot; : j the ousteil party to exercise his nmco, but not to 

' I'cstni-e him to the office. 7,V,rv. (h-ford (',>vpom- 

■wrx, T • T I ^ ^ j 1 & lb 471 ; () L J K H 

Where Jurisdiction Exercised,]— A Mlo\^^ , o. 


1 V:;C511.II l,- jiUJl Ll> I lie Oiuce. Jttri 

tioH, () A. k, E. 34'.i ; 1 :N'. & 1 


reunw ot 

. s { olI( C.mibiulei ,lnd been expeilci! the 


eoUeu-e and deprived of liis Ml. 
}ii'nvo^it and I'elloW'. upon a eharti' 
perjury, the jiroeeedings beiii" eo, 


l Ut; j -“i JUiiuuiiULUS rfcJLUSCri to 
l>y tile ! clerk of tlie .Bridie-e-liou: 


lamus refused to restore to the oilioe of 


estate.s iii Linidon, 


1 ■ 'A'”,,; 1 UUJmUl.-LLHl |)Hril 

HI tlu' ui?r'(uicH (,>t ihfj ucdiiseil. mid the cliMri. 
iMiiug aloju'. .sujipoiTed by a cmiijiarisoi! of li 
leiieiv will! an answer which he had tiled in 
•'lur in ( jiiaiiceiy. Uijoii a[.[ie;d to the visito 
the decision of tlie pr.ivost and follows wa 
ntHruied. Held, that the court liail no powe 
to oTfint a niandamn-to restore to iho fcllnwslo‘n 


» A ' •' - I '.o.- ■"‘“IK.'-Iiouse esiHlU.S HI JjOllI 

Ot. tmud and I tlioiiq-li the party was irresi-itlarlv suspended 
dnetod partly laiipearino-, on his own shewin»-.'' tliar there 


aeeused. and the eliaree ; ji'ood f^rmni. I for the suspension, ?f the proecediiio-s 
by a eoiniiarison of bis Iiad been regular. 7fc,r v. Lmidon (hrinu-tifimi. 
which he had tiled in a | '2. Term Hep. 177 ; S H. li. {>4I. o. 

■11 a[.iieal to the visitor, | Hut granted to restore to office a clerk or a 

■ovost and follows was I surveyor of the city works, which was mi office 

lie court had no powm- 1 for life, mid on ajiiiointmcnl, an oath admiiiis- 
rcstore to the fellowship. { tered. 7,V.c v. LnmJm Corpomiunt, 2 Term Hep 
. (X.ri.) TUh. ! 182, TK ^ 


7/.7/;-r: aI- 1 i r. ^.,>,,0,.. corp,>r.tu„, •> Term ncp. 

Where the founder of an eleenio.synary cor- J 

I'oiatioii directed that tin* liishoj). ‘dean, and j Other Eeinedy.l — 'Wdun’o a eoniorator. 

archdeaeon ui. W'oieesiei should be visitors, and i was entitled to divide a eertuin share of the 
should coircct. pnnidi. and iKl'oriii all almsesand i I't'dits of a fishery, which the corporal ors worked 
olteiiccs to la coiiiiuitted by the masha- and j enjoyed in partnersliiii, was susiaaided from 
brethren, and ,w.>e that Ids ordinance was fnilvl^^^'-' pereoplion nf his profir.s until he paid a 
e.xeciitcd aecordiiie- to its moaning ; mid after- I cemiu fine imjiosed by a by-law. with tlie 
wm-d> the heir of the founder, ufion a vacancy of j breach of which he was e’harged, the court refused 
’’"b of the brethren, ai .fiuiiited a iierson to sue- ! •nfindanius to restore him to his office ; helieing 


wm-d> tlie lu-ir oi the founder, ufion a vacancy of j breacii of which he was charged, the cm 
one (if the brethren, apfiuinted a person to sue- b'lmulamus to restore him to his office 
need, who was a soldier, not belonging to either j officer, and having a reuiedvhv 


, , .t to sue - 1 ‘O lo nis omcc ; tie tieum 

etui, who was a soldier, not belonging to either j oifacer. and having a remedy by an action 

of the towtis or lor(bhi)is, to tlie inhabitants of tort against any who dist'urbed him in 

w ue i a preterence wiis to be given, against i lawful perception of his profits (if the by- 
lylueh apjioiiitiiienr three persons appealed to the I illegal, or he was not guilty of a breach 

yisuors, on the ground that the appointee was ! *>t‘ it, or had been unlawfully suspended) nr 
laeligible, and that there were othm-s. besides 'fiiisidering the corporators as partiior.s in ’ tlm 
Themselves, who were eligible : — Held, that such il'-^liCTy, he linving a remedy in equity for his 
■an appeal lay, and therefore the court granted a of the partnership funds iin instlv' withheld 

niiuidamus to the visitors, who had heard the him. 7.V,c v. ll7//Y.s*//7c >/\7q'r// Cb 7 


„ J.IUJU.S unjusnv wnmnei 

vviiu lUKi neara Tlie him. J,/-,r y. IVJiiMdhh^ FinJtrni Co„ 7 

evidenoo in such npp(?al. but declined to act lt.ast, :-]u8 : 3 Smitli, 3iy ; S li. K. (ilfit. 
tlierem to proceed and determine the apiieal. 

■'j {nishoj)-), 4 M. M. 415 ; ifj ... ^ 

li. R, i>12. ni. pMatice. 

l.ho ie,aistrars of a diocese were authorised by To whom Wrif n-i. + s 
then- p.atent of office (under the bisliop’s hand .ifna- tmu idin^f^ Birected.]— A local statute, 
and seal) to appoint a deput.v, to be "approved m.d o. Vvd n ■" ^ 1 '' ment of governors. 

ofamlallowedbythcbish^.’-’Uvho.ifliiffiou],! ; l^1m /.f 

not approve of mid allow the deputy named mid Lv/.v.m ‘",. 7 '•’* V}b:btuus by the remaming 

propesed to him. was emiiowemr to nomin.ate firll vSr" -Hh ■ 

another, with a salary payable out of the nrolits -V ^ •\ j i -d i'''*J^^'>bTntsof the [larish m vo.strv 

a pS '''t” 

deputy, snbpret to tlie approliation and consent i fi ^ retiring each year 

of the bishop, who on being informed of it an- wveV ^ 7 to be called by the 

swered that - for good and sufficient reasons” he dmiX tlierofore. llic writ 

(hsapp-uved of the party nimiiiia 5 S t eo cu I 7 ^^7*7 bcyi wil hstauding 

speeitymg his reasons. The court refused a. rule J ‘ ‘ 4’ ^ «■ «- 

lusitorammidaniusto the bishop to admit the d if ' t7r T/-.> o ’7 <5-Wmn-.y, dV., 

llf S L 1 Vs f'g'y'V"""'!'’' 2 «= -I'L 22 ?-; *'■’ ' ' ■ «• “■ 

, t 5,irSV.S; veSSgV“rV.Ti!.“^ - . 


Medical Ediu'-iriou and ll.wrt ^ to hll up five vacancies m a select body, consist- 

1 -T V , V ““7 ‘f «»>' thV VthV 

33 .L. J., (). B (;(j . 10 w tiwiilhcieiit return. 7f/-,r v. 

. ^ , i- . li. 2U1. Mon.7)imf.1i CorponiUtpiA B. & Aid. 4!)(j. 

Restoring to Office.!— The court wdll not .n-nnt ,i.4 t'^jerally that the body was 

a mandamus to rcstm-e a ne f n to ^ S ‘lal.V ^ssemb ed to amove, is sufficient. iLc v. 
wbere it is confessed that ’lie was riffidf^^S ^ l,d. Ken. 331 ; 2 Burr. 

niOY(‘(l, altliougli without notice. 7tV,cv *4 ' n ■,. *■ i 

Fin’pot^atio/i. (\)wu i ^^^^bturnbyacorporatioritorestoreamem- 

If a councillor of a“corpuratiou is ousted ..u,i iToUi \ T removed, it should appear 
cottar olcotcU M U, „n., .feu oleci™ is | 



sillllplill 


A iiuUKlauius duvcted to .i < o poi a 
manding them to pay a V''""-"" 
omittcl to state _tlia 
hs on wViieli a distr< 

"fatal objection in 
■ ' taken aftet 
peremptory 

Mnnjrtfr rjcr Co.. 8 lb & Aid. «•. 

judgment for a 
return to a ma 
to tlie snffici 
inv time before 
- OUrher.} 
Canal Co. 
9 Jnr. 215— E; 


liichmoHii 
Jnr. 605. j 
ation, com-' 
o tlie over- 
-i iration bad 
ess couUi be levied 
snbslanec to the tvrif. 
L' tlie return, or at any 
ma ndauuis issued. 


state merely that he was present 
irge was made, and did not deny rt. 
r.<ih(im FiKheriiioiC^ fb., 8 Term Rep. 

091. And see lUr.c y . Cavwai'tlien 
;iM.AcS.697.; 

r Refusing— Similar Mandamus not , uo otfeet. 

U is no fround for refusing a man- He .1, a_ 
mit 'apartyto an office to winch he -md might hc^ 
reted that to a similar mandamus f,,rne before r 
resviect of a former election of the 

^return was made, shewing an 2.56; 22 R. K 
d in point of law for not admitting The court li. 

V. aSm Coloration., 1 N. & M. ^,o.j a cRmu 
; wdf miglit'bo taken at any 

the peremptory mandanins. 

Defect, by Return. 

necessary fach 


a. "When and How A 

Application to ft. B. D. 
wltere there is a neglect 
appiv fur a mamlamus, ai 
auch'a mandamus, being 1 
mundamns, should still. 
Judicature Act, lS7H,_s._2. 
the Queen’s Bench Divisi 
Ghofxop V. HoRton Local 


■rit, which 
red by the 

s. 171 : 17 


The. jiroper reinedy i Curing 

a public duty is to omits a ~ ’ j 

the applicatiuii for return. Ml. v. 1^- L. Id-y 
prerogative writ of Jnr. 901. 

,twitirstanding the _ Attorneyi 
ib-s. 8, be made to virtue of b A 7 \ mt. c. 

Per Brett. L.J., in to inferior courts ot 1. 
ard, 19 L; j.. Ch. writ of maiidamus was 
7;5(i ■ 28 W. E. Ill ; officers of the Lord M. 

Minq BhiJi Co., and described It as at 
■ " 731-25 AV.R. statingittobeacomt., - 

writ was bad, and that the detect 
by such court being 
-A motion for court of law. Lr 
. 1 ....^ -y an applicant Q. B. 30; 17 L.J., 
member of the bar. a — 

' S. 0., L. R. 4 xxp to the clerk of 
_ , 17 AAL R. 881. lating to the offlet 
dnicted to discharge a rule daim by the perso 

in the Divisional any right -.—Hoxv., . 

Liverpool pacl, and that the defect could nt, 
the return, on which it apipeared 
in only be to be the lawful clerk of tlie c.oi 
J. P. .551. the papers as such. Beq. 
the nature of a 55 O ; 1 Q. B- j 
Protection Act, 

44 s. T) call l>e moved for By Verdict.] — If tnevc 

’ ” ’ niaudamu.s a defective statemen 

of the Justices Protection put that statement^ renders it r 
moved hy an applicant in ppsh facts which, if establishei 
«,;/ .54 L^. J.. M G. 77 ; 14 tlie claim in the writ, the dete 
T 429 ; 49 J. P. 66. it might be fatal on demurrer 

„ , J verdict. Bdamerc iLord) y. Ja 
tion— Crown Office Rules.] h. 2 H. L. 419 ; 17 L. 

licence was refused, and on 

1 the (luarter sessions, on IGtli October, , uq Specific Alteration in Wo 
d to hear the appeal on the ground tliat ^ niandannis commanded “ th 
pnellant was not aggrieved. A rule msi Dock Company to male 

andamns was moved' for and obtained on amendmeuts in the seiyers 

Februarv, no special circumstances being ^^jj^y^^xence of the floating 
I for the delay Held, on the objection | _Held, that tliis was in the 
■ taken, that the applit:ation. was too late, 1 p, .^^as neilher requisite ■ 
avin*^ i'ceu iimdc! within the time lunitcu the company to niakc a. 

79 ol the OroAvn Otiice EuLcs, 188G. .nc//. mode of remedying i 

54 J. P. .519. to their di.seretion by the a 

Jtexy.Bri)ddl,J)oe'kCo.,'^y 

D. & R. 8U9 ; 5 L. J . (o.s.) M. C 

Ta. Form of Writ. 

. J.' * 'ToVp'h 1 -After a return More Comprebensive than 

M s‘,t 

.vMch i. sol in of tl.. SlZ 


of the superior courts are entitled, by 
— ■ 73j 8. 27. to be admitted 

,w.’ AAdicre, therefore., a 
directed to the presiding 
A'or’s Coiu't to admit A., 

1 inferior court, without 
,.)f ifxw : — Held, that such 
d— .'.A'A’t was not cured 
-huT deserihed in the return as a 
Lfo/don Corporation v. 

, . , n.. J .. Q. B. 880 ; 1 3 J ur. 88— Ex. Ch. 
aiidaiuus commanded ii person to tlelivor 
■■ " E a court of requests papers re.- : 

'•e The writ did not shew any 
,^.„on detaining to hold them under 
Seid, that the" writ was therefoi.'e 


By Counsel, or in Person. ^ 
mandamus cannot he made by 
person unless he is a 

E.C parte, 10 B. & S. 580. 

. B. 578 ; 88 L. J*. Q- R- 
Counsel must he hist 1 ......... 

isi for a mandamus either 
ourt or Court of Appeal Bcfl- ^ 
'orporathm, 55 J. P. 828— C. A. 

A prerogative writ of mandamus 

loved by counsel. Ben. v. Eardlvn, 4.) J. 1 
Quaire, whether a rule in t 
laiidamus, under the Justices 


CEO WN OFFICE — Mmulmmis. 


JTcil Tir’d Thr'ruJt ‘'"f Ckimsaris 

Jlc.l(i, ii,d thL m.niilraiiurt _\v:l^ Linl, m ordering j j/fiz-fe, 8 I). P. C. 328; i Jur. .')7i». 


toTTu'^T" TTTTrT'Tr,!:^Tv^ to' ?.:, a. .d., 

Tf"‘ co-partnership, of their intention to 

■V 'et" Jn./^ffi.^, 1 :s.k. I.oO/; h take the promises oecnpied by them for the 

‘ '■ purposes of their railway under the powers of 

Construction." — A direction in a in-mdnmus to ^ict. A mandauins having been 

take mcansre. I'm. ‘-obm/rnTT Tnlf «™»Pfhy commanding them to 

paylncIlr’^ioesnotnec(^^salhY^iltn7ltolnin^■ aui't"': «i™moiung a jury to 

action, and such a direction therefore, thourdruot ' n ""'p ^ Pe 

aecomj.miicd ],y a tender of indemnifv, do"cs not i 

make the. nuutdaimis invalid. Ifm. v. ,So/tfJun)i/>- to have been 

i\ui Ifiu-hnvi' CtimmitiKUDic)"^ "51) L 1 0 T‘ the knowledge or consent of P., 

L. l;. 4 11. L. 4-1'.) ; 2.S L 'r'lll ■ is'tF It 1171 ’ co-part II ens, but left the compauv to 

. . i , iO VV. 1.. Jim. 

Necessity of Eate.]~A maudamns lo church- ^7' '' -^- 
waniens and oversoei's to make a poor-rate recited -“hm'lamus to churchwardens ami overseens to 
1 hilt no rate Imd been made for the necessarv the parish rate hooks at a .scrutiny of 

relief of the pom', pnr.iuing tiie form given by tlm the polls tidveii at the election of churchwardens 
( 'town ofiicti : — Held, that tlie writ wiis good, ami fF The writ .stiiteil the refusal of 

that it rr-ullicienlly ajipeareil that a rate had tho_ detuiidant.s to be to the damage of the 
become necossaj-y." A'c./- v. JuJhi.sto/i. Orrrxei'i-x, 1 P;‘'’^'^Pi^'“cr.s, ami the complaint to he''bv them. 
X. A P.20; ^V. W. A' D. lii-J ; C L. .T.. M. G 3(; • ^ ’■^tuni denied facts stated in tlurimluco- 
1 .fur. .73. 8. p., i.Vv V. GiuMni, 1 X.' A P. 772' I’C'^pccting the polls. Two parisliioncrs, for 

■ themselves ami the other pailsluoneivs traversed 

isaci in Part.]-— A writ which i.s had in respect Hiese denials, on which issue.s were joined, and 


of one of The matters commiimled is bad in roto. fd' ihe Cromi :~Held, that it sufficientlv 

and a peremiitoij mam lamus cannot he awarded, fippctiral that the two parishioners were the 
Ih'jl. V. T)th(i Commix.siojterx for Enijlanxl and pi’csecutors of the mandamus. Req. v. Fall 1 
U'alr.s-, lit L. J.. Q. P>. 177 ; 14 Jur. 290. Q- B. ()36 : 2 G. A I). 803 ; 13 L. J..’Q. B. 187— 

here a company had given notice of requiring Es. Ch. Fee al,\v ^■//lj-//ead,‘{ supra. 

a part of premises, and a mandamus had been « 

ohtaiued, commanding the company to is.site a Successors in Office.] — The 19th section of the 

precept for summoning a jury to asse,<s comiieiisa- ^^iuuicipal Corporations Act, 183.5, n & 0 

tion for the whole, the writ cannot go for part. '' ’’‘^ud with reference to the 

Rrf/. V. F. A & IT". Ri/., 23 Q. B. 775 ; 17 L. J." the court of Queen’s Bench to compel 

Q. B. 323 ; 12 Jur. 973. ’ t‘m pertonnance of a public duty by public 

‘ officers, although the time prescribed hj" .statute 

p . . Id- the iierformance of it had p.assed : so that if 

c. jTArvies. the public officer to whom belonged the per- 

;S'ee R, S. C., Old. LIII. IT. 13 14, tormauce of the duty had in the meantime 

quitted his office, and had been succeeded by 
InterestofApplicantfor Writ.]— The court in uu«ther, it became the <luty of the successor to 
the exercise of its discretion as to i.ssuing of a tdey the writ, and to do the acts, when re- 
mamlamus requires that the application should which his predecessor omitted to por- 

he made by one who has a real interest in re- 1”™*- I'oohe.'tter Corporation, v. Rcr/. (in orror') 
qiiiring the duties to be performed. Rea. v ?*• 7- ^ 1^24 ; 27 L. J., Q. B.'lBl ; 4 Jur. 

^>t(vdjorotf(/h Corjjorution, 44 L. J., Q. B. 8i5 ; 23 5 E. 838— Ex. Ch. 

When commissioners are, by an act of parlia- 
ment, authorised to receive certain moneys, and at -^r&ument and Eule. 

the .same time directed to ])av a portion of those i j... . 

moneystoanotherliodyof persons, the oTOss Slim ^ the determmation of the 

receh^tl is to be deemed tlie income of Hm »uindamu.s, the 

commissioners, and the per.soiis to whom the decided naimot be tigatn discussed, as a 

payment is to’lie made hLT.TT inVerS in tfat »i^tiUhere is a return made to the 

portion, and are entitled to enforce payment. 


;S’ce R, S. C., Old. LIII. IT. 13 14. tormauce ot the duty had in the meanti 

’ ' quitted his office, and had been succeeded 

InterestofApplicantfor Writ.]— The court in uu«ther, it became the iluty of the successoi 
the exercise of its discretion as to i.ssuing of a ®ue.y the writ, and to do the acts, when 
mandamus requires that the application should which his predecessor oiuittcd to i 

he made by one who has a real interest in re- Corporation, x. Rcr/. (in orn 


d. Arg-ument and Buie. 


moneys to another liotly of persons, theTross Slim -^^gliuieut.]— After the determination of the 
receh^tl is to be deemed tlie income of Hm »uindamus, the 

commissioners, and the per.soiis to whom the decided naiinot be tigain discussed, as a 

payment is to’lie made hLT.m interS in tfat ®f®> there is a return made to the 

portion, and are entitled to enforce payment V!d T‘ 

Ref V. Southampton Jfarhour a»mnUS33m wW ^ 5 ^ B- & 8i>l. 

L. J., Q. B. 2.5:3: L. R. 4 H L 449- 23 l’ T i shewn against a rule for a man- 

ill ; 18 W. R. 1171. ■ ■ > • damns, the qbiection that no sufficient demand 

■ and refusal appear musi he taken before the 
By and against Whom.]— If one parish officer “‘e«ts are discussed. Rm/. y. Etdern Counties 
aplilics fur a iTiaridaraus against another to concur 5 2 B. A I). 648: 1 Railw. 

in a rate, the writ must be as woll simiinai ti.,:. ^us. .o09 ; S L. J., Q. B. 340. 


Ill ; 18 W. R. 1171. ■ ■ ’ ' ■ 

By and against Whom.]— If one parish officer 
aplilics fur a maridaraus against another to concur 
m a rate, the writ must be as well against the 
applicant as Hie other. Anon., 2 Chit. 254. 

In a rule for ft mandauiii.s to elect a mayor a 
suosi.sting mayor de facto must alway.s ho a- partv 
Re,v V. Ranhen, 3 Rtirr. 1452 ; 1 W. Bl. 44.5. 

A mandamus against churchwardens and 
OYcrseens may he sued out by one of their omi 
body. R,rr v. Fdla.doii Orerurerm 1 X. A P. 20 • 
W. 5V. A i). 163 ; 6 L. ,J., 21. C. 36 : 1 Jiu*. .53. 

One writ cannot issue at the irist..niee 


Select Thnivijr -I 0/ Misrepresentations in Affidavits.]— 

always he aTvirtv ^ ™^® ^ mandamus 

1 Tw BL l-iV ' filthough the affiilavit.s on which the 

a rcli wardens' and f contain misrepresentations 


L maiiciainus against churchwardens mid „ , .'mnuun misrepresentations 

rseers may he sued out by one of their owm suppi'oss facts, if sufficient reraain.s uii- 
.V. ifc.r V. A>Zk.sfc/i 1 X K answered to vmrrant the court in issuing the 

W. A i). 163 ; 6 L. .1., 21. C. 36 T f jm*. .5:3 ’ ^ i « A. A E. 

'ue writ cannot issue at the instauco of two ’ 


person.s, for the enforcement of scjiarate claims, 
although they have been .successors in the same 


vTTTTTTTTf- SiRe-Form of.]-The court will not grant a 

c bttu successors m the same : rule m the alternative for a mandamus o? a quo 
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S. Service of Enle, 

TTpon Whom,] — Service of a rnlo nisi for a, 
maiidaiimK to the se.'.sioiis to hear an appeal 
ao'airiKt the (loteuniriation of the petty sessifitis 
need not ho upon the clerk of the peace ; it is 
sufficient if it is soi’ved on the justices whose 
decision is complained against. v. Tucker, 

5 D. k il. 434 ; 4 B. & C.Vl5. 

Shewing Original.]— Where a copy of the writ 
was served without shewing the original, the 


warranto, lleif. v. Leeds Corporuiiou, 11 A. & E. 
012 : Jur. ij48. 

.■V rule TO shew cause why one or more writs 
of niamclaimis should not issue is an improper 
form of rule, liccj. v. JMdipiurtli Cm’portdion, 

2 r. & T). 317 ; Iu'A. & E. ffii ; 8 L. J., il. G. 88 ; 

3 Jur. 384. 

Amendment of Sule.] — A mandamus to a com- 
jan v to summon a jury was obtained on, aiiidavits, 
shewing that the applicant had a elaini for the 
value of land in liis occupjition taken by the 
Com] 'any, and likcwi.se for damage done to his 
remaining land by severauce. By n>is'ta.kti, the 
viihi was drawn up fora raamlanius to summon a 
jury who should assess the value of the laud, and 
omit led to mention damages for severance. J’ho 
mandamus was drawn including Ijotli, and was 
(jua.shed. as varying from the rule. The court 
I'cfuscd to amend the rule, so as to make it agree 
with the writ : but nfterwanls, on the original 
affidavits, and on coiinsers statement of tlic 
mistahe. grained a mandamus, inchidiiig b<ith 
objects. v. East Luncdshin: Ifif.. 1) Q. B. 

/9S(> ; It; L, J., Q. B. 127 ; 11 Jur. 1G9.' 

On an ajiplication to qnasli a mandamus for 
not being drawn nji in conformity with the I'ule, 
the Court will not ameinl the I'ulc to supjiort the 
mandamus : the party (aight, if therei>sa mistake, 
to ajpdy toameml his rufe. before the mandamus 
issues. Jlv.v V. Water Eatm Ceri)erafien, 2 
Bmith. 54. And see lies' v. Tiirkrr, 5 D. k 11. 
434 : 3 B. & C. ,545. 

Previous Demand and Eefusal.] — When no 
deinaiul has been made on the officer of a cor] to 
ration to do an act, the performance of wliicli is 
sought to 1.1C on£or(;ed by mandamus, the court 
will not allow the writ to go, as a previous 
demaml and refusal are nccossaiy. 7Ay/. v. 
Eealcif. S Jur. 4'Jt). 

A rule for a mandamus was discharged, upon a 
jtreliminaTy objection that there had been no 
ilcirmnd upon and refusal by the ])arly against 
whom if. was prayed to tlo that which tlic man- 
damus direetetl ; the court refustid a secrtrid rule 
for the .mandamus, founded mi affidavits shewing 
a demand and a refusal subbOijuently to the dis- 
charge of the fm’mer rule. TJunajssou, E,r jtarfe, 
(5 Q. B. 721 ; 14 L. J.. Q. B. 178. 

If a local board of health, ujiou a claim being 
made against them for compensation, denies all 
liability, theelaimaiit will bo immediately entitled 
to a mandamus to enjoin them in gonend terms 
to cause compensation to be made; and it will 
not be necessary for him to chiiiu any specific 
amount before applying for the writ. Jlri/. v. 
Jhirslem Loral Board. 1 El. k. El. 1877 ; 29 
L, J., Q. B. 242 ; 8 Jur, (jsr.s.) (>9« ; 8 W. R. 584 
—Ex. Ch. 

Special Case — Agreement that Mandamus may 
Issue.] — ^When a special case is stated for the 
opinion of the court, and the ]»artics agree that, 
in tlic event of the court giving judgment for the 
plaintiff, a mandamus may issue against the 
defendant ; — Held, that this must be under-stowl 
to mean, if the court thinks fit that it shall lio so. 
JT'Ml V. Allrn, 1 B. ik S. 918 ; 31 L. J., Q, B. 
283 : 8 L. T. 899 ; 10 W. R. 741— Ex. Gh. 

So if the agreement had been that a mandamus 
shall issite. Th. 

Rule Absolute— Costs — ^Mot to be drawn up 
without Leave,] — Licensing justices agreed to 


grant a provisional lieerice for a railway retresh- 
ment room, according to plans shewu, though 
thev directed a change of site, which the appli- 
cant agreetl to. Tliere never was any firrther 
assent of justi(3es to the alteratiGii. At tlm 
a[ipHcation for the final order the eight justiees 
were equally divided. No adjournment was 
granted or asked for. A rule ni-^i for a mandamus 
being granted, tlie justices thereafter met again 
and agreed by a majorily to make the final 
order -—Held," that the rule for a mandamus 
might be made absolute, but ivitliout co.sts, and 
was not to lie drawn up till further applicatit,jn. 
llcfi. V. Co.r, 4.8 J. P. 441. 


e. Rule Ab.solute in the P'irst Instance. 

In what Cases.] — A rule for a mandamus to an 
archdeacon t<v achuinister the oath of office to a 
(shurchwarden was absolute in the first instance,: 
where tliere was no rival candidate, and no reason 
assigned for the refusal to administer the: oatln 
lie,r V, Lirhlield aiid ('emit r if {AreJidearrii'). 5 
X. kM. J2;‘ 1 H. kW. 183. 

The rule is ahMilute in the first instance for a 
inaiidaum.s to swear in a ehaiiclwardcn, where, 
on the vaeaiiey of a living, there is a dispute be- 
tween the curate and the sequestrator who should 
ajipoint, and each has apiiuiuled one. Benrnddock, 
E,r parte. 1 PI. k W. 347. 

A rule foi‘ a maridannt.s to churchwardens to 
swear in ovei>oers of the poor, was granted abso- 
lute in the first instance. PAy/. v. Mancheder 
Church.icardem,l'D.'2.C.101. 

Seo alw sul-kcads .supra. 


f. Affidavits. 

Perm of,] — Affidavits in answer to n rule for a 
mandamus sworn before a commissioner must 
contain the place where sworn, othervdse they 
cannot be read. Ih'.r v. IP. B. Yorltdeire JJ., 
3 M. k S. 493. 

PFhere a rule to pay the costs of a mandamus 
has been discharged, on the groinul that an affi- 
davit on which it w.as moved is defectively in - 
titled, the ctnnt will hear a fresh application, but 
not where the defect of form is in the body of 
the affidavit. Itvq. v. G-. TP. Itq,, ,D. k M. 471 ; 
5 Q. B. 597 ; ] D.'k L. 742 ; 13 L. J., Q. B. 129 ; 
8 Jur. 107. 

Presh Affidavits.]— ■\Vhon a rule for a man- 
damus, obtained bv' churchwardens, had been 
discharged, with costs, on the grounil that their 
affidavits were imperfect, and a snlisequenl rule 
■was obt,ained by the satne parties, on the same 
ground, on amended affidavits, the cutirt refused 
to hear the secoml a]jplication upon the merits, 
and (li.sehargod the second I'ule also, with costs. 
Reij. V. Idrldce, 12 L. J., Q. B. 40. 


197 CROWN OFFICE—Mandamiis. 198 

■c-iiin’t in >eT ilio Korvit-c. v. j was quashed as varying from the rule. JReff. y. 

JItniiJju/7/i/iii tn/fJ Jiticrfion \ Eu/st Jjanmi^hire liif., 9 Q. F?. 980; 10 L. J,. 

: 22 L. ,1., < ). B.'lO.l : 1 7 Jur. 2k Q. B. 127 ; 11 Juv. IfiO. 


li. Amendment of Writ. 


When Allowed." — A mauihuims to a, conqiany 
. ineor]:)orated by the name of “ The D., 8. and W. 
•J anetioii liailway,"’ was direct ed to them as “ The 
I).. H. and W. Junction Itailway Comiinny.'’ 
rjjuji return, the conrt .nraended the writ by 
.'Tilkiiig out ilie word omnpany." Jlrt/. v. 
Jl'rlm-'ilnrr. Sf,/ fl'tird.'-'J/.h-r. nml 1 1 Vovv’.vtcr.vl/ /rc' 
.huir'rion 7,0/.. 2 L. Ik lo.lj : 22 L. J., Q. B. 
Jiiii : 18 Jin'. KCd. 

.'V numilnniii- cannot be amended after a return 
lias (icen made to it. x. ^^futfoi'd (\n‘ 2 > 0 )u/- 

Tei'ta Iteyi. tiS9. 

Wiiere a mandamus had. under the direction 
of a siiecial pleader, been drawn with a teste out 
of lerm. and ,^o i-sued. and a tetiirn had been 


ad. under the direction 
drawn with a. teste ont 


j. Eettirn to Writ. 


Parties do Make.] — The court had a discretion 
under s. 4 of tlie repealed 1 Will. 4, c. 21, whether 
it Avoiild allow a return to a mandamus to be 
made and joined on behalf of a third person, 
claiming a right or an interest in or to the matter 
of the writ. v. (JheeTi, 9 Q. 94.S ; IG 

L. J., M. C. 05 ; il Jui-. 8G. 

After domui'rej’ to return by the yiarty to whom 
it is delivered, the coiirl will let in the ])art 3 '' 
really interested to make a return. JUt/. x. 
rniiit.t(ii\ 14 L, J., M. C. 182 : 9 Jur. 92G. 


made and ilenrarrotl tc 
objected that the wr 
<‘oiirt, by its general f 


innvn with a, tesie ont -When Inconsistent.] — When several causes 
no a tetiirn had been returned arc ineonsistent, tlie whole is bad. 
erciqiou the defendant y_ (jamhrUliji- Ci)>‘pi>rath)ii, 2 I'orm Ilcp. 4.1G. 
ns wrongly rented, the B. was not a burgess, that he was not 

u‘ir 3 '. ma,v amend ; tor to the office of eommon couneilrnau, and 


the mistake was tliat of the otficer. not the partj'. he was not elected, are not inconsistent 

the iifiicei' being brnind to see tliat a proiier teste returns. Ih. 

was atfixed iind not to adojit an irregular one ^ return to a mandamus to admit, or shew 
■given liy the pmseeutiir. Leij. x, t.o/ym-, 8 cause to the eoiitraiy. mav .shew one or more or 
>Q. B. ilSl : l.j L. J.. Q. L. .I'lii ; 10 Jur. S.)J. ;my number of causes, provided tlie^y are con- 

•slstent. TlbvV//(jf v. Alo/ccff, 4 Burr. 2041. 


i. Qtrasbing: or Superseding’ Writ. 


Maudaiuus to a lord and the stewai’d of a 
(uperseding- Writ. manor to hear a plaint, Eeturii that in 1835, 
„ , . ^ T - , the plaint was set aside and aTitiulled for certain 

Grounds for.]-After a mandainus has been errors ; that afterwards (in 1838). in obedience 
•granted, a return made, and an issue tlieroon to the writ, the defendants heard the plaint 
tried, file court will not qua.sh the writ on atrain, udien, for tlio same errors and othens, it 
;groniids winch were or might have been dis- y;as adjuducl that the plaint had been rightly 
cussed on shewing cause against the application ,,et ashlo in 1835, and that they could not take 
lor It : as. that a suggestion on winch the motion further cognisance of the plaint: that therefore 
was made is untrue. Lc/j. x. ktamfom Cor- they eouhi not yiroceed iu the plaint, as by the 
jmrution, b Q. L. ‘133. commanded : — Held, first, that the return 

A college may interpo,sc to stop a „„t, contradictory, on the ground, that it 

to a visitor. v. A/// (^Jiislioj}), 1 \\ . o2. stated liotli tliat the plaint had been iiroceeded 

^Vhere a writ has been obt.aiued for a man- Vvdtli in obediciiee to the writ, and that it could 
damus to issue, and the mandainus taken out in j.ot be so proceeded with ; and secondly, that 
(ither torms than are warranted by the riiE the return showed that judirment hacl ' been 
diftermg not merely by adding things incidental .■•iveii, and that the court could not review it. 
to a mandamus, but inaterially enlarging tlie /jV!-/. v. 0/d ILill (Lord of MxnorX 2 P. & I). 
terms, the court will quash the mandamus : not- . p, E. 248 ; W. W. A D. G5() : 3 Jur. 
witlistandiiig, perliaps, tlic.y would have granted 
a rule as large If it had been apyilied for upon the 

■same aflid.avits ; and they will nut, upon a motion Validity of.]— The mandatory part of the writ 
to quash it. amend the rule to support the man- may be very general, but the return must be 
•daimis : the party ought, if there is a mistake, to very minute in" .shewing why the party did not 
apply to amend his rule beture the inaiulauius do what he was commaiuied to do.*^ Jfer/. v, 
issues. llc,r V. Wutrr Eoton (Jorjwrotion, 2 ^outliiiiiqdon Ifarhour Conuuisstown^, 1 B.'k S. 
■Smith. 54. And see llr-r x. Tucler, 5 D. k. Ik 5 : 30 L. J., Q. B. 244 ; 7 Jur. (K.s.) 990 ; 9 
434 : 3 B. A C. 545. W. Ik (530. 

A return that C. was not duly elected sextan 
Practice.] — A notice of a mot inn to quash or according to ancient custom, that there is a 
■siiper.<ede a inandamus or any other Avrit what- custom for the inhabitants to reiriOA'c at pleasure, 
•ever must always be g;iveu. A/m/i'., 1 Wils. 30. and that C. was removed pursuant to such 
'I'he luaiidamus required the cor]K)ratioii. by its custom, is good. ltr.r v. Taunton (Jhnrck- 
corjioratc stylo, to assess compel i. -nation (instead (lowp. 113. 

of retpiiring the cimn-<el to assess eompensalion. To a mandamus requiring A., a wajnvarden, 
and The corporation to execute a bond) after to deliver to the churchwardens certain books of 
return and issue in fact tried: — Held, that as- account, assessments, &c., in his custody, power 

r-nuiing the writ In be niateriallj" defective in or po,ssession, it is a good return to sajqfhaton 

form, the courl ought not to quash it on motion, and since the teste of the writ, A. hail not nor 
lirtj. V. Stamford Corporation, G Q. B. 433. has had the boolts, Ac. or any of them, in his 

A rule for a mandainus tvas granted on affi- custody^, power or possession. Rex v. Round, 5 

davits .shewing two grounds, but by mistake the N. A M. 427 ; 4 A. & E. 139 : 1 H. A W. 

rule Avas drawn up oiilj' including one ground, 546. 

'The mandamus Avas driiAvu including both, ant] 'A statute directed that a sum of money should 

7 — 


; 10 A. A E. 248 ; W. W. A D. G5() : 3 Jur. 
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who wro the,-ewith to i rhjit the plea Avas goc4. as Jt must l,e taken to 
t? HifiT ni let'nsm!? the a}>})lK.ainn t]u> p^^. 

time he (leeined iietx‘ssaryo>fOiaa>ovexix«aM tices had assninod to exercise a inris.liclinn 
hrid.^s ht a per- ^vlH•ch they did not i.os..e..-., and that Ihev laid 
Iherotoretiorstihstantially heard an.l .leterniiact 
l.MT.h- *■ <'f the the matter submitted to lliem. Jin/, v. A’/Va/. 

baiLkh, as far as practicable, iipnii one luiiform 57 L. .I.. M G 20 • "Vt 0 B D -fill • 5S [ T 
X maitdanms. recitiii<r this elau.se. (i07 : ;5(i W. it. tiOO ; 52 J.’ B.'ltill-G. A ’ 
and that the mone^" had been paid to the com- 

missioiKu-s. they were onlered to proceed to put ! Eeturn to Mandamus— Evidence of Pretended 
till b.inKS loithuitli ui a perumiieiit state of I Eehearing, 1 — Lieensiru? iustices were ordei-ed 
Hurls 00.1™/- ^ construct the fore- { by mandanms to luar an ii] .plication lo renew a 
Ml : l»i"ic«c- I beer-house licence an.l nialle a return tlial tli.'v 

ablt, upon one uiuforra system, lleturn, that | duly licaid aud deleiinined it. The pr. .seem. a- 

e/ . ed T?ri of the net, lutlmrto ]nv.- and afmr issue a jury f omul i hat it was a m.'re 

nr . F works as slioulrl be I proton. led reheariim anrl eave a verdict for the 

nermMn.'nr i m a | on the ({ucstion wlielher the aj.plieant was tbo 

} J™nst™ -security and | real resi.lent occupier, and the jury acted chieily 

Mnt . F "" the lorchi Ids and slope.s of the nn evidence that one of the fust iees was ov.-r- 
t«iif.)nn hear.l t.'. say he w.ml.l hear but would deeid.^ 

-J-sam. an msuthcieut return, and a against the ain.lieant • Held that there was no. 

rr?-4/^"' "'• .iultify the tin.ling ,.if the jury' that 


hfan, ,hc S CS. i'S Ssjhtta 

the union, aud directing them to pay a sum out j 

collcctwl hv them to the j Amendment of. j— The court would not allow 

posed miardians were not I tiefendants in a traverse to amend the return 

eWapSed VX HiV/re^ i by^setting-^ forth a different 


?hereh miy,- .Sardians,' verdict. ii>c.i-.v. Gmmjfouncl Corjuu-ntion, 7 Term 

tntiLin mei tional were not, nor were any of I Hep, 699. , > 

Hdd’ Giat\hc Return* w-ir hi ^ clerical mistake may be amended in the 
d .y crlv scSin- fo -Fh i ^een tile.l. Me.r v. 

Tjointmmd v i -i 7 CorpimiHim, 1 Dough 125. 

rfr'amv/m-.v') 10 ' A k ^ . The court will not direct in what maimer 

V *' ‘ ' shall make their return to a nmndfinuts ; 

Expiration of Time Limited for- f *0 i® insufficient to 

PenalV l-ytyitc i.mSld / ^ question intended to be agitated, the 

of penffiky^yS t oourt will, at the instance of the part/interested. 

misiiou of an offonr? ak ist i TV a ,n^ ’ f giving the justices liberty to amencS 

.lan,.»rt,,o»,to,™tioJ'trth V XS'Td^’r 

ih;rSS 

that the return shewed that thov h-Ki obiiviH t 1’ ab.solute, and a return was sub- 

writ. aiKl was therefore pk > li/f ffffieiUly made. The court, allowed A. to amend 

icari,/;/, El. 111. A: El. 171 ;"27 L. J kl ‘g 27 ^ • x? ‘‘'fber injury being 

4r J’nr. fK s’) 1*28 • % /c , occasioned thcrebyj but not to file a separate 

i^turn.^ AVy. v. I^aynter, 1-1 L. J., M. C. 182 : !)■ 

Eeturn of Enconditional Compliance. 1-The 

S; to„";“ SwI- lit® Skf ;z.fd'k , W^rawins ]_Lcavc m»y be given to witt- 
WF ksu Of The Su]ireme| 

Pirp/iili Iw/i k/' .-54 JJ. or . Inspection of Documents referred to.] — A. 

Q. B. D. ];5 ; 51 l'’t .534 • Tl W l> k- ’ the object of which is to enforce a 

J. P. 86— G. A. • • ^ '• ; -f-* I civil rigiit, is a proceeding, in aid of which, under 

I the Evidence Act, 1851, U Ac 15 Viet. c. 99, s. 6. 

_ Eeturn of Obedience.]— Upon ,a rnaml-imns fn i order for the mspcctioii of 


Eeturn of Obedience.]— Upon a nvindMm., ■ fxt I ordei tor the inspection or 

justices to hear au.I <h4eiS k/ oither of the litigant parties, when 
for a certitieatc to sell uine to be 0011^01^ m ™‘'' ‘ traversed. AVr/. v. 

Ult. p,t.to,*s they mU a timoiTZZ™ I " «• '''■ 'f"' 

imtlvcs wZScmllW° tTrotae H?o TOllim” ■' Eetam.]— An action mil Ho tor a siii,. 

tioii upon one or more of the four i tF’ t 

lS6?r^ /’ll'- / Beerhouse Act I Sf ‘ 1 Bough 

1869, but lliat they refu.s«l the anr.h>nF.imi t— ,t . . 


Vs«Q i r .i X XI p me anti Joeeriiouse Act, 1-19. 

.other Though by 9 Anne, c. 20, s. 2, the prosecutor 

CO rue statute .—Held, ! of a mandamus, to which there is a return, and 
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aS'iie taken on the facts therein, had an option 
to try the Mnestiou in the same county in which 
he might have bwutjht an aetiun for a false 
return : yel. if ail the material facts are alleged 
in one county, and issue taken thej-oon there, he 
cannot issae the venire facia.s into another 
■(■■ounty, thungli he might originally have alleged 
the facts tiiere ajid have there brought his action 
ftU’ a false retjirn. iiV.r v. Xeim-aailc-viMii-Tijnc 
~Co>-j)vmthut, 1 East. lU. 

ii. Plmdiiif/ti. 

Sufficiency of.] — To a mandanins, suggesting 
tliat tritstces of a turnpike-road had carricfl the 
.Toad (iver the private gnmnds of 0., but had not 
(as directed by tlie Turnpike Act, IWit, f- Geo. 
4. e. !>.■). s, (JB) fenced tliem on cacti .side, and 
smmmanded, them to do so, a return was made : 
J. Denying that tlie land belonged to C. 2. 
Alleging tliat the trustees had made satisfaction 
To (j. (under the Tiumpike Act, IS22, H Geo. 4 
•c. ]2(), s. s;j) for the damage tlone by so cariying 
the road, which satisfacrinn C. had accepted, 
liad taken security for the amount, and hud pro- 
<?oedod to enforce tlie security. ;1. Alleging that 
the mistees had no fuiuls enabling them to 
■execute the required work. G. plemled, tender- 
ing i.ssue on the denial of property, and leaving 
the other allegations unanswered. Issue was 
joined, and a verdict found for the Grown: — 
Hold, that the unan.swered allegations were no 
valid return ; that the want of funds was no 
e.xcusu after the road had been made ; anti that 
the prosecutor, having succeeded on the plea, 
was entitled to a pereniptitry mandamus. Jlrf/. 
V. Lvton lloailii Trudt;es, 1 Q. B. S60 : 10 L, j., 
'Q. B. 2(53. 

iMaiulanius to the defendant, ns vicar of a 
parish, to restore the prosecutor to the office of 
■clerk and sexton of the parish. The retuiui, 
after alleging the right of the defendant, as vicar, 
1(1 remove f('it lawful cause, and upon any vacancy 
legally arising to nominate, appoint and admit a 
legal and disereot person, stated the dismissal of 
the prosecutor by the defendant for various acts 
■of iiiisconduct. alleging tlmm to have b(.'en done 
by the pro.seeutor iji the presence and hearing of 
-the defendant, and also the appointment of 
.another iKU’S(3n by the defendant in his ])lace. 
The prosecutor in his tirst plea admitted tlie 
3‘ight. as alleged by the vicar, and the appoint- 
ment of another person as clerk in his place, but 
pleaded de injuria as to the residue of the return; 
iiml plea(.leil, secondJy, that he was not, before 
the removal from his office, summoned by the 
defendant to ansu'cr or explain the charges and 
■caitso of dismissal : — Hold, tirst, that the return 
■was b.'id.for not slicwiug that the prosecutor had 
Jiad an ojiportunity of answering the charges 
made against liiin before dismissal. lU'tj. v. 
.N'w/r/o B.ckM. rail ; yQ.B. till; 13L. J.,Q.E. IGO. 

li eld, secondly, that the second plea onlj’' ad- 
mitted the truth of the charges for the ptu’pose 
•of that plea, and that the whole record shewed 
no .such admission, as the truth of the charge 
wa-s put in. issue by de injuriil. Ib. 

Traversing Matter of Law.] — By a dock act 
persons were formed into a coniiiany tor improv- 
ing a port, and made proprietors of the works, 
and were authorised and reciuired to make, eom- 
pl etc and maintain a new cour.se or channel for 
a river, the same to bo of eipial depth and 
breadth at the bottom, and with eriual iticlina- 
i.i(ms of the sides, as the then present river 


! course hadin those parts tliereof which had not 
: been excavated or embanked, or as near as cir- 
i cum.stauces would admit, except in such parts of 
I the new course as should be cut through rock or 
stone. A mantlamns issued to the company, 
stating in the inducement that the company had 
made and completed a new ehannel, but that 
parts of the south bank or side not cut through 
rock or stone had since become and were broken 
domiandout of repair, and the inclination of 
the sitle was thereby greatly altered, to the danger 
of obstruction of the navigation, xtnd the com- 
pany was commanded to repair and maintain the 
parts of the south hank, lleturn, that the com- 
pany was not rerjuired by the statute, nor other- 
wise liable, to repair and maintain the .said parts ; 
and that, as near as circumstances had admitted 
or did admit, they had maintained the new 
course of equal deptli and breadth at the bottom, 
and with ecpial inclination of the sides as the 
river course at the time of the act passing hati 
in those parts which liad not hticn excavated or 
embanked, ami except such parts of the new 
course as had been cut through rock or stone : — 
Held, that the tirst part of the return was bad, 
as traversing matter of law, and also because 
a legal liability appeared. Iip(j. v, Bnstnl Doclt 
Co., 2 Q. B. (11 ; 2 Eailw, Gas. ’.lOh ; (1 Jur, 216. 

Held, also, that the second part was also bad, 
as not answering the mandatory part of the writ, 
but. applying only to matter stated in the writ 
as a consequence of the otnission to repair, Ib. 

Althoug-li the return may be in the nature of a 
demurrer, the counsel for the Crown is entitled to 
begin. v. Punents Cli uroh Tntdees, 1 
N. & P. r.07 ; G A. k E. 314. 

The jnirty demurriug to a return is entitled to 
be fii'st heard as in an ordinai-v demurrer. Itea, 
V. Smith, D. & M. oGljo Q.B. G14; 13 L, j., 
Q. B. IGG. 

k. When lleturn d'uashed. 

On what Grounds.] — The court will not quash 
a return to a mandamus (which directed an 
inferioi- coui-t to give judgment on an indict- 
ment) merely because it .states an erroneous 
jiulgmeut given below ; but a writ of error must 
he brought to reverse that judgment. Rase v. 
Yorh^hire (IF. if.) .i,/"., 7 Term llep. 467. 

Practice.] — A rule for quashing a return to a 
mandamus need not go into the Ci’own paper. 
Ikx V. St. Katherine's Poeh Co„ 1 K. &: M. 121 ; 
4 B. (k Ad. 3G0. 

It is diseretionarj’- in the court either to deter- 
mine the validity of a return to a niajidamus on 
motion or to order the cau.se to he set down in 
the Grown i)aper for argument. Ib. 

Ill .shewing cause figainst a rule for quashing 
a return, the defendant may object that the writ 
was improiierly issued. Ib. 

When a return is not frivolous on tlie face of 
it, its validity must he urged on a concilium 
and not on a rule for quashing the return. Reff. 
V. St. Saviotir's, SoutJnoarJi, Wardens. Ac., 3 
H. (fe F. 12(1. 

As to Part.] — If a return consists of several 
inde])endeut matters, not inconsisient with each 
other, but part of them good in law and part 
had, the court may quash the return as to such 
part only as is had, and put the prosecutor to 
])lead to or traver.se the rest. Rex v. Cambndeje 
Corpwatwn, 2 Term Rep. 45G ; 4 Bur. 2008. S. P., 
Rex V. Yorlt Oo>‘}}oration, 5 Term Eep. GO. 
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Mamlayiius. 


^ cnrier y Amie, c. 20, and ] Will. 4, c,. 21 s 8 
lUflgnioiit lion olwtaute voredicto may be givou 
inandai,m«. 

U (i Q. Jl. (182 ; 

nniji? l^eon isKncl, ^vllich 

ought not to luivo issiiod, against a i-aihvay coni- 
pany for making a road, and the rotiirii uiorelv 
traversed a part, aiul the issue tlieu raised had 
?oi^ov,nV coiniiany and a poreiup- 

toij mandamus had been awardetl ;— Held, tliat ! 
on a writ of onw, Iho court being satisfied’ tliar i 
the mandamus itself ought not to luive isnied ' 
jf},, judgment, i 

\. A. A. i.y., 4 J4_ x,^ . j-, I 
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WIi.'ii !i partT I'ciiuii'tnl bv law to {ironoinice a ' The court, in the exercise ol: its clisorelion, will 
Ucei-;.>n < [1 p.iiuts is bniu.crhr betore thel g'oiienilly order that the costs of a inandaiuns 

o.iii.rla a ujutant, iiu])iigiib!-f .-.iich dcci'»inn, the, shall lie paid to the suecessfui ptu'ty. Thi-i ndo 

gviiei'.d Villi* i- Thar lie 'hall have costs if the 1 applies when, on the one hand, there has been a 

appheainii i.iiK. /ov v. JiriJij,iiirfh t'ii/ 7 ;iiw- j wrongful refusal to do the act which the court 

thij/. 10 A. & E. (it) : :3 P. il l)'. i)t7; tt L. J., afterwards compels the party to do ; or whcin oil 

I the rithcr hand, the party applying for theAvrlt 
Afii-r argiiHK'iit and jinlginciit on return to a i fails on a iliseusskm of the merits. In either 
111,111 i.iiiiu-. the ciiuit n’ll mve costs to the ])arty case, however, it is essential that no hlaiiie should 
succeeding:, unless a very strong ground (if have attached to the successful party, llc/j, 

cxijiu prion is sliewn on t he citlier .sitle. .ZAy/, v. Lawirldije. 3 (.!, L. 11. 3<i] : 24 L. ih. Q. B. 73 ; 1 

J^f/uhnvi/ ( oi‘j/i.iriif/OM, I t}. B, 7i>l : 2 G. &; 1>. Jur. til r 3 W, B. Iba, 

Blit : 11 Ij. J.. (}. B. 14'.) ; (J .lur. 821. 8. P., A rule hail Ixieii obtahietl calling iipou B. and 

I’r//. V. (’iiinitifN /.’y.. 3 Bailw. Gas, J8<>. certain ju.sticcs of the county of Suffolk to.sliow 

Uliou a I'uic for inaudaiims to inspect tiie cause why the justices shoiilil not issue a distress 
regisrer of a ciuiipaiiy ly one of its jiroprietors. warrant against B. to levy the amount of a poor- 
thc coiiiiiiuiy opposed on 1 lie ground iliat tlie rate. B. showed cause .against tlie rnic, ui>on the 
aiiplicaiit was prompted liy iiiipropi.*!* motives, ground that the promises in I'cspecl, of Aviiich lie 
Although The majority imuie the rule alisohite, refused to pay tlm rate were not within the jnris- 
oiic of the court ex])rcssed his o))inion that the fliction of the magistrates, as they were in the 
oltject. of the application was iioi justiliable and county of ^Norfolk and not in the county of 
dissciiied from the decision : — Held, thut this Suffolk. The rule was made absolute in order 
was no ground for setting aside the ordinary rule, that the fact might he determined in some other 
by which costs are given to tiic successful jiarty. way. A warrant was .accordingly issneil, and a 
lit’ij. v. H7/As* (Hit) Jirrhtt Cttnal Xu r'niaHoii^ 30 levy in.ado upon B.'s goods, which he replevied, 
L. T. 4!)S. and the cause went doivn for trial at the assizes, 

When a writ of ninndamns is opposed, tlie tlie issue being whether fir not the preniise.s 
court will in all eases grant costs against the part y ! Were ill the county of Suffolk. The jury found 
so opposing it, even wlicn the opfiositioii is with- > in favour of B,, and tlierenjiou he applied for the 
drawn before the time for arguiueiit of tiie I'ule j costs incurred in resisting the original rule : — • 
arrives. Lialloic I'/iio/t x. Jiiniiiiniltdm Zbinni. 1 Held, that he was entitled to such cost.s. lleti.x. 
44 L. J., 31. 0. 4.8 ; 31 L. T. .*.87. ‘ ( Grput Ttn-moidh JJ., 1 .lur. (K.S.) 47b' ; 3 W. E, 

When no cause is shewn, a different rule may -lo.'). 
be adojitcd. J h. Whore througli delay of plaintiff defendants 

Judgment of ouster luaviiig been given in a had hecomo obliged to have the aitthority of a 
(pto warranto against a person e.xcrcising the mandamus to justify them in paying a sum of 
office of an nldennau of a borough, and the town money, the court refused to imdvc absolute a rule 
council liaving failed to till up the vacancy calling on tliem to p.ay the costs of the nianda- 
witliin ten day.s, and having .sub-soquently Ihxi.x.ljuiirhjhllinirdof JfpaUh.llj.TdyZ. 

declined to do so. the relator obtained a maiida- The right to the costs ni' a uiandamns to 
inns commanding them to hold an elect ion for sessions to hear an appeal does not ilepend upon 
that purpose, which was obeyed. Tlie court wliether oi* not cause has been vexatioiisly shewn 
ordered the defendants to pay the cost of the against the rule for the writ, hut wliether cause 
uiaudamus to the prosecutor. iZfv/. v, Cumhridqc has boou uusuccossfullv shewn. Akv/. v. Middle’' 
C»i>jjoputh»i, 4 Q. B. 8U1 : 14 L. j., Q. B. 82 !) .inv JJ.. 20 L. .1., M. a 42 ; la Jur.'iJOf. 

Jur. 11. A sheriff, on a compeiisation case under a 

Although the costs of ohtaiiiiiig a writ of man- railway act, directed the jury that the claimant’s 
daunts, where cause is shown, are in the di.screlion case was not within the aet, and they .so found, 
of the court, yet they ought to be given to the A rule was afterwards made absolute for a nmn- 
.sueco.—ful Jiarty, unles.s there are si rung groiiuds damns to the .sheriff to execute the iuejniry, upon 
to the contrary. Up//, v. Harden^ 1 B.U. 0.214 : the ground that he was inistakeu : — Held, that 
2.3 L. J.. Q. B. 127; 18 Jur. 147; 2 W. E. 1(14. the parties opposing .a rule for a mandamus 
Where cause is shewn against a rule fur a should not ji.ay the costs of the other side in 
maudanius. the court, in the exercise of its moving and making that rale ateolute, as the 
disei'otiuii. will in general order costs to be paid necessity fur the rule arose from the mistake of 
by that jiarty to the ajiiilication who ultimately the judge. iZ«/. v. Middle^vx Sher{f\ .1 Q. B. 
fails to that jiarty who ultimately succectls, but 3(55 ; 3 Eailw. Gas. 3i>(! ; 13 L. J., Q. B. 14. 
tlie rule is not invariable. lin/. v. Si/nri/ JJ., Where a jiarty unsuccessfully nj)po3es a rule 
0 (). B. 37 : 1.5 L. .)., 31. 0. 117 ; 10 -lur. 432. for a mandamus to set right the .sessions,' who 
3Vhero a mandamus has been ajijilied for to i Iiavc wrongly decided a matter in lii.s favour, he 
justices at sessions. TO compel them to jierfurm an wiU in general be made to jiay the costs of the 
aet they I'vroncously snjijiosed they hadnojunver mandamus, unless. jtorhajTS, tlie matter is wrongly 
to do, if tlie Jiarty, in whose favour such decision decided by the court itself, utiiuiiueuced by any 
is given, opjiuses the ajiplicatiou for the writ imjirojier objection on his part, llerj.x. ChenMh 
uusuc(.*essfulLy. the, general rule, that an unsuc- JJ., 5 D. A: L. 420 ; 2 B. G. Reji. ISO ; 12 Jur. 
cessL'ul Jiarty must jiay all the costs, is a|ijilic.able. Kil. 

iic//. V. ( hniiheehind, JJ., and .ZZey. v. Ijtuv-mliire. It is a general rule that unsuccessful ajiplica- 
JJ., 3 New Sess. Oa^i. 2t)2 ; 2 B. G. Eej). 287 ; 5 tioiis against magistrates are tliscliarged with 
Jj. A: L. 430 ; 17 H. J., 31. 0. 133 ; 12 Jur. 1048. costs, lleij. v, ItadHor (Eur^, 8 D. ib G. 717 ; 

I’lie rule is, (hut where an ajijdicatioii for a 4 Jur. 400. 
mandamus is made and ojipo.sed, the uii.succc.ssful The court had power, under the repealed 
}.iarty jiays costs, excejit under very jiartictilar 1 Will. 4, c. 21, s. 0, to give the costs to the 
circumstances. iZey. v. N/owy .A/,, 14 Q. B. 084 ; defendant as weE as to the pro.secutQr of a 
2 New Se.-s. Gas. 377 ; 10 L. J., M. C. 171 ; 14 mandamus. JScy. v. JDai'tmndh Corpomtion, 2 
Jur. 4.57. D. (N.S.) 9.80 : 12 L. J., M. 0. 83 : 7 Jur. (529. 
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JVhore the prosecutor nmittetl to proceed -with i will }«> 
a niaiukmus after a i-ctum had been made the ' 
cpurr, eouipcUed him to elect either to proceed or 
paj the costs of the inaudamus. Il>. ^ 

What Costs Included. l~The 
inandamus, whotlier such writ 
or refused, and also if the v 
obcij'ed. are not alone the cost: 
and of the writ itself, hut also 
ot the returii and subsequent: pr 

O/i.ifrokivardc/i.s', „ , ,, , 

i ■ .m"- I i>- 


Mandamus. 20f 

A rnlc nisi was obtaine.l for a mandamus com- 

? ^ ittag-istmte to hear a claim against a 

railway under their 

-mp;4/ oniy 1 iLut 

i%- j appl^o r tl"'?osts d- 

Is; ha’n <l£ It .^hcw 

Jam d Q. .1!. 877: 3 Puailw. Cas. 3i)0 

omlhe rh\d?'i’£‘^ I’e drawn up on reading all the’affi- 
' ■ ’ in I h ‘^PP'^ined tlm inandam 

- ...c 

. -Scl.odmo52ottl,e « 

win'd. i./’.hc .S,’5 

no.»..,j„cd-V„oTo77,':“|i^tQ a I' a s.™; Iti 

pa>-al"T,ire''SrSbo“ ™ “ “nSSit S 

""■■ asaiust a poliaa aiagistiMa payweut o£ moucTa due tHS mdlf f 


■oste of a writ of inandini 
jJjall he granted j railway" 
I’it is issued or ' 
in applying for 

include the costs 
proceedings. Z’ 

^, 3 1). Cir.S.) 955 ; 

1 P.ZU ld. 212 : 


ehaVed fPa . ™ comniissioncrs 

accte<f. (m a mandanms rwiuiiing a eom- 

^ ^*';l^ndant returned that the 

y as not elected : and on a travei'se taken < 

inlar.' H and iud. 

meat ..^Held, tlmt the defendant ■ 

costs ot shewing cause 
the general costs, witl 
order rtnder 1 Will. 4, e 2]" 

1 Q. K. (ifio ■ ' " ’■ ■- ’ 

Fees for Entering Eule.l- 
Order a.s to Supremt^ Coin 

the marfer for hearini 
fee is therefore pr,’,--’" 

■ entering a rule nisi ; 
ordering him to hear 
nions. JIatiJter, Ale parte, \ 

Q. B. 1). 82. 

Upon Award of a Peren 
Lpon a judgment uwardim’ 

Applicatiou-Wheu and How Made.l- 
catioii lor costs of a mandamns shaill 
ynthm tvyo terms of the oheviim of t 

require a sqairalc motion to he"made for 
yet where, upon making such rule aiiso 
appwirs that the litigation Is at an ei 
court wdl not recpiire a separate motioi 
made lor the cost.s. but will give them us 
of Ac miu. it„j. V, i. J,, y, 

Where no cause was shewn against a n 
ll-e ajtpearcl from aiti.iavi 

uic migation was substantiallv at •m or 
court made the rulo aWuto, ^“0 SZl 

Z' 7 T^^ 'rn; “W-"-c.. 4 »r&." 

Jm- 't 9 ^ Bl. 4i 


E. Plt0HfBITJ0E7 
Crown Office Kulcs, 188(5, 81 

1. 117nvi the Writ Amy. 

(i- Generally. 208. 

/a To and h}' what, Court: 
e. 10 County Court — 
COPR'l', 

2. Praetieu, Plmdinr/s and- Cash 


i, 218. 

See COUXTY 


hv ' is the common-Iat 

s\t superior tern 

.3 at Westmnwter (not the (,lueen’ 
0 are enabled to restrain, amoiigs 
courts ecclesiastical from acting 
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(if tlicii' jurisdu-tiiiii, Lul it dues not cnalile 
tli!' tion])on>l I'ourr tn aot a> :i court of ajipcal 
JViiiii ih(," court cccle^ia-'n'cal <u as to corroct any 
irrcjrnlarily or even jiiiustice tvliieh niay have 
lici'iidouc by the. occlo-^ia^fical court, if doue in 
i he exercise of their jurisdiction. Jfiti'I/o/tonJiie 
V. J‘i ( Li>nl), f)U L. J.. Q. B. (ill ; 15 Ann. 

< 'as. -J 18 ; J 1 L. T. 47!) ; 21) \r. It. f;88 { LT) .J, P. 
.r>st— H. L. (E.) 

Where au inferior court ])roceods in a cause 
]iro|)crIy within its juri.sdicrion, no prohibition 
•cati he awarded till the pleadings raise some issue 
whadi till! court is iueonqieteut to try. Lontlon 
/'i)rjhu-/ifiiui. V. dh.i’. 8(5 L. .J.. E.x. 225: L. IL. 2 
11. L. 281) ; It; W. 11. -11. 

But where the foundiition for tin? junV.dictiou 
is itself defective, a proliibition may be applied 
fur at once, Ih. 

My view of the ]')ower of proldbitlmi at the 
ju'cseiit day is that the court sliould not he chary 
■of e.xereising ir, and that wherever the Icgisla'- 
ture entrusts to tmy body of persons other than 
do the superior courts the ])ower of imposing an 
■uhligation upon iudividiuils tlie courts ought to 
exercise as widely as they can the ]:)Ower of con- 
trolling those bodies of fiersons, if those persons 
■admittedly attempt to exercise jjowers beyond 
the } lowers given to them by act of jiarliameut. 
llci/. V. Local Government Jlmu'iJ. 52 L. J., M. C. 
4 ;’1U Q. B. D. .821 ; 48 L. T. 181— per Brett, L.J. 

Appearance of ProMbited Judge — Costs.] — A 
judge is entitled to appear when it is attempted 
to obtain a prohibitioii to his court, and the 
■superior court cannot refuse to allow bis ciwts if 
■,sueee.ssful. Combe v. Be la Here, 22 Ch. D. 848 : 
48 L. T. 803. 


the suit of tlieking lu’olnbition lies though the 
tlcfendant has pleaded. If a prohibition has 
been granted, the court will grant a .super, scdetis 
if there i.s an iitfidavit tliat the cause aro.se vvitliin 
the jurisdiction. Anon., 1 Verii. 301. 

Part witbrn aud Part without Jurisdiction,] 
— Whore jjart of a deci.sion cif the court sought 
to be prohibited is within its jiulsdiction and 
})art not, a prohibition is awarded against doing 
what i.s in c-xcc-ss of Juri.sdictimi ami a consulta- 
tion as to the rest. Maclionochle v, Peniatwe 
(A(»vv7), col. 201), supra. 

Wliere tiie subject of a suit in an inferior court 
is within its jnri.sdiction.dbotigli in the jnncecd- 
ing.s a matter i.s stated whicth is out of its juris- 
diction, yet ntde.ss it is going on to try such 
matter, a iimhibitiou will not lie. Butvns v. 
llohnon. 1 H, BL 100, Bee Gould v. Gapper, 7 
11.11.7(5(5. 

It is 110 objection to a rule for a prohibition 
before verdict that a jiart of tlic cause of action 
arose within the jurisdiction of the inferioi' court. 
Wallace v. AUan, 44 .L. J., C. B. 351 ; .L. 11. 10 
0. P. (507 : .82 L. 'J'. 830 : 23 W. K. 703. 

Where the inferior court has only jurisdiction 
over part of the matter, and not of the rest, the 
Queen's Bench has a discretion after judgment 
delivered. Vamlalie v. 2Iapledoram. 2 Term 
Rep. 473. 

Severable Claims — Part Good.] — Where a 
plaint contains two claims, one of which is 
within .and the other without the juiisdiction of 
the county court, a jiruliibitiou may bo granteil 
as to one only, ii’cy. v. Wedmoreland County 
Court Juilye, 58 .L. T. 417 : 3(5 W*. R. 477. 


Waut^ of Jurisdiction apparent on Pace of 
■Proceedings — Acquiescence by Applicant — Pis- 
■cretion.] — Where total aRsenee of juri.sdietion is 
a[)parcnr on the face of the proceedings in an 
inferior court, the High Court' is biauid'to grant 
a prohibitii.)U although the applicant has a^cijui- 
■isced in the proeeediiig.s of such inferior court. 
Farqnharuon v. dloryan. (53 L, J., Q. B. 474 ; 
[1891] 1 Q. B. ,552 ; 9 E. 202 ; 70 L. T. 152 ; 42 
W. R. 30G : 58 J. P. 41).5— C. A. 

Acquiescence — Effect of.]— Except on the 
ap[)Iication of the Crown, the court will refuse 
to grant a wait of prohibition where the defect 
in jurisdiction depends iijion some fact in tlie 
ktuAvlodge of the applicant, wliicli he has neg- 
lected without e.xcu.se to bring forwartl in the 
court below, since the writ, though of right, is 
•uot of cuur.se. Broad v. Perkinn. 57 L. j'.. C^. B. 
(53.S : 21 Q. B. i). ,533 : 60 L. T. 8 ; 37 W. R. 
4J : 53 J. P. 39— C. A. ’ 

Wiiiver nf objection to jurisdiction by ttvking 
■ste}) in cause, Jones v. James, In re, 19 L. j". 
Q. B. 257. 

Action Commenced in Mayor’s Court — ^Want 
of Jurisdiction — ^Appearance by Defendant- 
Waiver.] — 'Where au action lias been commenced 
-in tlie Mayor’s Court, the deCeudaut does not, by 
outijriug nppcartiuce, uot umk'r protest, and 
i.tkiug other steps, waive his right to object to 
the jurisdiction so soon as lie ascertains exactly 
what the nature : of the plaintiff’s claim is. 
Lee V. Cohen, 71 L. T. 824— C. A. 

Prohibition lies not to an infericjr court, after 
•the defemhiiit has pleaded there, for, by pleatling, 
flic defendant submits to a jurisdiction. But at 


[ To Government Department— local Govern- 
ment Board.] — 'J'be court will not grant probibi- 
; tion to a tribunal like llic L(.ieal Government Board 
, on tbcgrouml that in an appeal to them they will 
I ])erhaps take into consideration upon th.at appeal 
I matters udiich do not properly arise before them. 
Iletj. V. Loral Government Board, ,52 L. IM. G. 
4 ; 10 Q. B. D. 30!) ; 48 L. T. 173 ; 31 W. R. 72 ; 
47 J. P. 228— C. A. 

Semble, the L(,)cal Govonimont Board in exer- 
cising its functions as to proviskiual orders is not 
a ‘'court,” nor are imrely legislative powers, or 
lioweivs of jn'oinoting legislation on iirinciple, 
subject to proliibition ; but ;i usurpation of juri.s- 
dietion of a judicial character by 1 he board might 
, be prohibited. lunystoion Commissi oners, Bx 
\ parte, 18 L. R. Ir. ,509 — C. A, 

■Woods, CoxnmissionexB of.]— Under 9 &; 10 
' Viet. c. 38, empowering the Commissiouei-s of 
Woods aiicl Forests to form a royal park hi 
Btittersea-tields, a jury was impaiinelletl before 
the sheriff of Surrey to asccrttiin what reeom- 
lieuse should be mtido to a claimant for Lho value 
of lands required for the purpo.se.sof the act, and 
found a verdict for 7,50/., which the sheriff gave 
judgment for ami ordered to be paid to the 
claimant. Thereupon the claimant applied for a 
prohibition to [irohibit tlie sheriff aud the com- 
missioners from entering aiul recording the ver- 
dict and judgment, and further acting upon or 
making available the same, on the ground of an 
excos.s of jurksdiction and misdirection by the 
.sheriff: — Held, that the veidict and judgment 
were valid and conclusive in themselves, and 
that neither the recording of t.hcm, nor the 
proceeding which the commissioners wore em- 
powered to take, were act.s in retspect of which 
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•Prohihition. 

peal to Proper 

to .-I niofion lor a j been ' aii excos^s f!f 

Giii^ has abpealoili M,tUhulir,nl Loml h 

jihoii IS to issue. L. J , M c' ?•} ' r\x 

.718. t<et:yyp/./*.rl g. u, 

tit, Ooukty! Against Judgment. 

granted against n jiuh 
Enni (lilt 

.1 Proceeding,]— | (}. r>()(J ; 7 Cn 


the prohibition could be 1 
Mon>et\(JLxml^^\ryii^ B. 41 G 

Whether ProMbition or 
Kemedy.]-lt is no object ioi 
prohibition that the partv in 
t<) the court to tvhieh pro] 
( heKU'rUm T. Farid)-. 7 Ad. A 
V. Pdhiir-)-, ni L. ,J„ (), 15 
Goukt, 


hllari within the uni- ' ,2fot Yerified by Aifidavit, j-Proldhition deiih-. 
eeding- uG, Hhallinake j "iioro the matter of suggestion wa.s dolu)r.s th 
dor of such person's | proceedings and not vorilied bv aflidavit Ihf , 
discoinnmned if he 1 '"• Cnwi). lino p 'm, 7-, . , ! 

disc of disobeditaicejl T’'dtT.;5()7,.8].l% 2 j:d. kim 

rce by ordering tiiat ' t> • 

^ shall deal with the j ^ ^een taken in Cotir- 

d-iod. If the vice- i —Ulua-o an inferior court lias no iuS. 

mnons, by the lieads i ‘d< t‘i,n to entertain a cause, it is not necessaiw 
r to disconnmnie in ! a }iariy to a prohibition, that tiii 

Ins is not a judicial j ^la-'want 01 jm-isdietion should have 

or (marts can restnaiii ’da inferior court and overruled 

IS Q. J). U7 Fni-tdridJ (tpi/wO. 17 Q. 1.1. I71 • 0 ] 

112. jJ-'G. Q. 13. ISS: IG.Jur. liil. . -o 

ontonee, proliibition j .4 proliibiiion will not bo 

.inrisdiction below I L" material. Jlnlicrworil, 

liroceediiigs. Jiiaj. j '' ” " burr. IGsi). 

ifterwards too late. is4 a i r. i , ’•> 

ion after sentence 10 ,]uV. s-Js. 

<™iWc.th,t a pro- Sy 

11.' 1 Jc„„,;a,ir inb aS IS 


u Jixeess of Jurisdiction needed. 1 
party to a proliibition to restraifi 
acting under a local act froni 
enforce a penalty for an offence 
t he muHt distinctly shew that 
i without niitsdiction. It is nofc 
that It is doubtful, upon the act 
msthction extends to the place 
Id offouee was committed. Jjirdu 


b. To and by Wliat Courts. 

To Courts of Appeal.]— A i.iv.hibiriijn will he 
"muiL’d !<■> a coufL of appeal, whore it appears 
that they have no jurisdiction over the subjeuL- 
rnattei'. eveiijifter they have remitted the suit to 
the court below, and awarded costs agninst the 
iippcilarir. and tlioityh the part\' a[ijilyn)g- fora 
prohibition appealed to that court. ' Ihirhu v. 
( C.V7/.V, 1 lerm hep. 

Scmblc, that the court-! of common law have 
power to issue a writ of iirohibition io the 
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tjxceeds its jurisdiction ; l;mt it eann 
tiiut whioli is a suhicct of ttpiieal. 
h <J. .M. i: lb 7-hS ; 1 (.iaie, 27-1. 
;3 A. A E. 71!). 


of Common law have 
f prohibition lo the 
1 iJfivy council, if it 
lit it cannot issue for 
itpjteal. Sinyflt, Kv 
Gale, 27-1. .< lb mul 


To Coroner.]— A prohibition lies to a cr.roner 
to provent him from holding’ an inquest. Rmi. 
V. flcf/onl. :3 El. A Ml. j 1,7 . op q p 2-1!) ■ 

« Jur. (A.s.) 77)1.) ; 2 L. T. -l.V.) : ,s W. ft. 77(1. ’ 

To Mayor’s Court of london-Not Grantable 
where Claim does not exceed £50. 1— The elfect 
of the 12th section ..f the Ma.yoEs G.airt of 
Londou Procedure Act, l.s.77. by which no nlea 
to the .ixmsdictiou is allowtul iii certain cases 
vdierc the claim <ioe.. not exceed and of the 
latii .section of the same act. by xvhicli no defen- ' 
daut niay object to the jurisdiction cxceijt bv ! 
plea, js that no jirohibition can issue to prohibit I 
ati action in the Mayor's Gourr in those eases for i 
leg than .lU . ,, Pa roly, 4(5 L. .L, C. P. 18 ; 1 

J. G. i . i), 418 — G. A. And .soo Mayou'.s Couut. I 

To County Court.]— Sr OorATY Coukt,s. 
c! Hundred Courtof Eecord.]— Bytlie 

bailord Hundred Court of Heeord Act, 18(58 Crjl 
A 32 \ict. c._c.x.x.x.), no ilefendant shall be per- 
mitteil to object to the jurisdiction of the court 
tiUierwisc than by .special plea, and if the want 
Of jurisdiction be not so pleaded the court shall 
have , jurisdiction for all jiurposes Held, that 
tile .section did not ou.st the jurtsdictitm of the 
.superior courts to restrain by prohibition, and 
that a i[GfeiulHiit who was sued in the Salford ■ 
cuurr, ior a matter over wiiicli that court had no 
jurisdictiou, might himself apply to a superior i 
ermrt for a writ of prohibition. Oram, v > 

hh'erruled in 1 

icioi ^ . J,iiU, cols. 21 1 and 212, supra. { 1 

To Justices, where Jurisdiction over Subject- j i 
matter j-ll oSX i 

aiEbjeet-imrier ot the jii'iieeei[iugs bet'ure them, I . 
a prohibition cannot be issued upon the ground ; ' 
hat hey may make a mistake in law in xexoreis- 4 
mg their jurisdiction. Hoy. v. Pont JJ. or I 
Liiunloy o!) L. J., il. G. ."il ; 24 () JJ 1) i , 

• 1'J3— Coleridge (Lord), C. J. ! ,, 

J he Summary I’rocoilure Act. 1857. 20 A 21 i ^ 
\ let. e. 43, _s. 2, provides that, after the hearing 
m e ‘mj iiiformatiim 2 

ui complaint which tliey liave power lodcrormine 7, 
1 1 a summary way, either party iiiayapidy to the 
ju ticcs to slate a ease loi the opinion ot one ol 
The superior courts of coiimion law ; and by s (5 i 
tlie superior court on such special I 

parties ”' Tn^ ou JxH ; m 

, I , t ^ Tledaratiou in prohibition, the cc 
tuk ® plaintiff had already ce 

taken the opinion ot the Queen's Bench on a 1 


1 special case stated by justi<;es, on liisajijilicatiou. 
, I raising a question as to their jurisdiction ; and 
j that that court had decided again.st him, affirm- 
’^vs I ingThejm'isdictiou of the justices ;— Held, that as 
j tlie finality of the decisio’u of the Queen’s Bench 
'to depended on the fact of the justices having juris- 
Gie diction todelemiiuu the complaint in a suramarv 
T‘ a way, anti as the Court of Chancery was of opiuiou 
■T’- that they had no such jurisdictiou, Ihe demurrer 
should be allower!. Pitronnliire (J.)vkd) v Pvoti 
(■YC Ir, 11, .5 Eq. 314. ' 

die' 

it ^ To Courts-Martial.] — A prohibition cannot lie 
for issued to a court-martial aftcj- scnioiice jiro- 
mamcea, by the court and ratiiicil hv the 
lid sovereign, and execution by dismissal from the 
army in jiursuance of such sentence. Poo. In ro 
'I'^ll : 2 X. A M. (53(5 ; 3 L. J., K. B. 33; 

"(/■ To Admiralty Court.]— The Court of Admi- 
' . ; ralty, iiltJiou.gli it jio-^sossod by statute in certuiit 
I cases some of tlie jiowersof a sujieriur court, wa.s. 

I before the Judicature Acts, an inferior court to 
•le I winch iimliibitiou lav. Jamos v. L. S ir Pa 
ct I L 11. 7 Ex. 287 ; 27 L. 3s2 : 41 L. J.‘ eZ 
r>l' ; 18(5 ; 21 W. R. 25.— Ex. Cli. 

-‘a j Prohibition to Admiralty Court refused in a 
es question arising upon international and maritime 
10 I law. Charkloh, In ro. 42 L. .b, Q. B. 75 : L R 
11- j 8 Q. B. 137 ; 2 L. T. 130 ; 21 W. li. 437. 

itj To Ecclesiastical Courts.]— A representation 
1^. I under the Public Whirshi]) Ilegulation Act, 1874 

■ ; I ‘Agiiiii!’t''a cicrgvmim, was 

j,,_ j sent to tbc Bisliop of Bochester, and was bv him 

(inly 1 ransmittei I to the Archbishop of Cauterliury, 
iJie archbishoii thereujion, by his requisition, 
required the judge to hear the matters of (lie 
.0 lepresentatiou, “at any place in London or West- 
1 minster, or within tlie dioce.se of Pmcliestor, as. 

•- yon may think fit.” The judge hearil the case in 
t t hei ])ubhc libi-ary laf Lambeth Palace, which 

t tomigh in tile province of Canterbury, is neither' 

.1 111 Eondnn nor in Westminster, nor iri'the .liocose 
t 0. Kochester, and gave judgment against the 
e clergyman, who did not appear, although he liatl 
I notice ot the iiroccodiugs. A monition is.sue(l 
I against him, and, on iiis imn-coinpliance there- 
.1 witli, he was pronounced guilty of contemiit and 
I- imprisoned. On ids ajii.lying for a prohiliitiou 
. to the Arclies (..^oiirt on. the ^touikI that the iiKhj'e 
; had 310 jurisdiction Held, that a prohibitiou 
. I must issue, for that tiie judge had no power to 
hear the case at any place outside the limits 
I dchnecl by the requisition, and that by heavino- 
; I (Im case a(, Lambeth he had exceeded his autla!! 

' rity, aiul the xvholc proceedings were on tliat 
I I iTcwuTit void and coram non judice. Jliahvn v, 

■ I Joof/i, 4/ L. J.. Q. B. IS ; 3 Q. B, D. 4(1 : 37 L T 

I 4(52 ; 2(5 W. R. 35. , J.. 

' ! A prohiiiition xvill not lie granted to restrain a 
I petition in tlie Ecclesiastical Court where it is 
j wiflnu the jurisdiction of the court to grant. some 
I ot tlie privilege.y prayed for, ospceially where the 
applieimt lias no siiecial intcre-st in the proceed- 
ing^. Poy. V. T(ch.i,m E. A E. 238 ; 38 L. J Q B 
228 ; JL. R. 4 Q. B. 407 ; 20 L. T. 522 ; 17 W.'r! 

I I (in. 1^00 ul/io oases under Ecclesiastical liAtv! 

I 2 . Pkactiob, Pleadings and Costs. 

I Application for Writ.]— A prohibition may lie 
imoved tor by a defendant himself, wherc‘tho 
I court is saiisfied that an inferior court is pro- 
ceedmg xvithout juiisdictioin Prldyo. v. Pranck, 
i O. Jr. JJ, 633 I 34 Xi, T, ^ 



Where an inferior court exceeds its jurisdic- < pLaintiff then sued tlic defeiKlimts, and claimed 
ficn, the court is iKumd to interfere hy prohihi- lui injunct utii to restrain them from trospassin" 
tina upon the application of a stranger, as well on his land. an<l fruin proceeding ngainst him 
a'' of the defendant himself. Ilnht')' v. Portuqul bcfoi e the luagi-tmte. In the sTalemciil of claim 
i^Qneen'),!! Q. E. 171 ; 20 L, J., Q. B. 188;’ 1(5 the plaintiff did not in terms allege that the 
•Jur. 1()4. defendants Ihreatoned and intended to trespass 

The court is hound to grant a prohibition on the land : — Mcld,thatasnointenti(iii{o com- 
whe re a court has no jurisdiction, upon the ap- luit a trespass was proved or alleged, tlie plaintifl; 
pUent ion of a stranger, as well as of a party to had not made out his ease for an injunction 
the proceedings. Ih. against the trespass ; and that being so, the 

The granting of a iwohibition on the applica- court had no jurisdiction to restrain the pro- 
tion of a stranger is discretionary. Ileij.x, Twian, ecedings before the magistrate. Jh. 
lit B. <S: 8. 25J8 ; BS L. J., Q. B. 228'; L. B, d The jurisdiction to graid' prohibition is now 
‘th li. -107 ; 20 L. T. 7)22 ; 17 W. E. 705. conferred hy the Judicature J.ct U2H)n every 

wiic-u a superior court is clearly of opinion, judge of the High Court ; but. innsmui.-h as one 
.both with reference to the facts and the law, of the main oltjects of the acts (Judicature .Act, 
that an inferior court is exceeding its jurisdie- 18715. s. 24, sub-s. 7) is to enable the court to 
tion, it is bound to grant a writ of i»rohibition, decide, if possible, in one ]u’ocecding, all the 
whetiier tlie apidicant is the defeiuLant or a questions in disimte, in the same matter ami 
stranger. Worfhhii/N/f v. Jejfnen. i-iL.,!., G.l\ between the same parties, arid (Judicature Act, 
2011; L. E. 10 O.’?. B7y; *U2 L. T. GOti ; 28 1878, s. 25. sub-.s. 8) to grant an injunction in all 
Uh E. 750. ca.scs in which it .shall aii^icar to the court •• just 

In such a case neither the smallness of the and convenient ” so to do, the court ni a in any 
.claim in the suit nor dehiy on the iiart of the case in which it has iiower to grant jirohihition 
ai>i)lic:ant is a reason for refusing tlie writ. lf>. grant an injunction to restrain the jiroccediugs 
The iJaintiff in the inferior court lias in no in the inferior court, lirdley v. 49 L. J., 

•case an tibsolute right to have the iJaintitf in Ch. 170; 13 Oh. 1). 498 : 42 L. T. 41 ; 28 AV. iv.8t)5. 
pu'ohihition put to declare in prohibition. Ih. 

When it is clear on the facts and tire law that Prohibition or Appeal — County Court.] — In an 
an inferior court is exceeding its jurisdiction, the action of ejectment inojiteiiy brought in the 
.granting a itrohihition is in the discretion of the county court, the summons must be delivered to 
Hujieviur court, where the ainJicant for the jiro- the bailiii forty clear days at least before the 
hibitiou is a stranger. Clmmhcr.'s v. Green, 44 return day under Ord. YI'i.1. r. 7 of' the County 
L. J., C'h. (iOO ; L. E. 21) Eq. 552. j Court Rules, 1875. and the judge of the county 
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Bar by Delay aad Acq^uiescence.] — Where an 
acUiiu i" l)ri'U,e'Ut in an iiiferiur court* ami the 
defeiiduiit a|iiiear& at the trial, and makes nn ol>. 

to the jurwlictioii of the court whilst the 
ea^e is prueeediu.e. hut suft’ers the court to act 
without }irotesr or ohjcctioii as if it had jurisdic- 
tion. <,lo\vu to actual \>ayment of damages atid 
costs, it is, too late to apply for a {iroliihitiou, 
even tluiugh the party luul n(.i opportuuity of 
apiilying earlier to the superior court, unless the 
want of jurisdiction appear.s tijjori the face of 
the proceedings. J wMs' v. Palmer, (! D. & .L. 
2s:5. 

Material delav will be a bar to the writ. Dea- 
ton . In re. 1 H. C, lirri- ; ;12 L. .1.. Ex. 8t) ; 9 
Jur. (K.ts.) iiar ; 7 li. T. tiSH'; 11 W. 11. 2f.S. 

Affidavit, Form of.] — It is no objection to an 
affidavit for a rule nisi in prohibition that it is 
stated to lie “In the matter of an action com- 
menced ’’ in the inferior eourt. Wallaecx. Allan. 
44 L. .r., Cl. P. 3.al ; L. 11. 10 C. P. (107 ; 92 L. T. 
890 ; 23 W. E. 703. 

Affidavits in support of uu application for a 
prohibition must be entitled simply in the court, 
and not in anv cause. Ecaim. Kr parte, 2 D. 
(N.S.) 410 ; 12 L. .1., Q. B. CS ; 7 Jur. 2S1. 

But when it was objected to affidavits in 
answer to a rule nisi that thej’’ were entitled 

In the Queen’s Bench. Ijctween M. A. B., jjlain- 
tilf, and P., ilefomlant, in prohibition,” and 
not in the Queen's Bench oidy. the court allowed 
them to be read. Breeden v. Capp, 5) .Jur, 781. 

When a rule nisi fur u prohibition has been 
<lischarged, the court will not allow the motion 
to be renewed, upon affidavits stating matter 
not before presented to the court, but existing at 
the time of the original application. BodciiJuim 
v. Rteliettn, (1 N. & M. 537. 

Affidavits used in support of an application on 
the Crowui side for a prohibition must be intituled 
“In the Pligh Court of Justice, Queen’s Bench 
IJivisiou,” as <lirected by r, 7 of the Grown Office 
Ilules, 1883, and if they are not so intituled the 
court may refuse to hear the application. Jfey. 
V. PljjmetiiJt and JJortnioer Bi/.. 37 W. E, 334. 

Setting Aside — Jurisdiction of Judge at Chani- 
1 hers.] — A writ of prohibition, directed to the 

judge of a county court, luul been issued out of 
the Petty Bag Office, as of course, u])on a formal 
affidavit that the cause of action did not arise 
withi]i the jurisdiction ; — Plekl. that a judge at 
chambers had jurisdiction to set aside the writ. 
Anintell v. Benner. .35 L. J.. Q. B. 11 1 ; 16 Q. B. D. 
187 ; 53 L. T. 759 ; 34 W. E. 230. 

Declaring in.] — ^Wliero a prohibition is ap- 
; plied for, the court will always, on the denr.md 

I of the party against whom the application is 

made. ])u( the ]:>arty applying to declare. Itcn- 
! ■jiini/ton V. Dolhij. 9 Q. B. 176 ; 14 L. J., Q. B. 5. 

' Pee 'f/ienipniin v. Ini/liam. 14 Q. B. 710 ; 19 L. J,, 

Q. B. 189 ; Htephrnnen v. Rninen, 2 El. k; Bl. 744 ; 

■5 JAmvyi V. L. .S' -V. ir. R//., 16 C. B. .380. 

( Afrer sentence in the ecclesiastical court, in a 

i maticr where the qne.stion turned upon the con- 

structiuu of an act of parliament, upon a dnubt 
I raised whether that court had not miscmistrued 

I the act, the court directed the plainti'S to declare 

i for liie more solemn adju(li<‘atiun of the question, 

t. (tare y. Ga 2 )pcr, 3 East. 472. S. P., ^Vhlte^y. Steel, 

? 31 L. J'., 0. P. 265 ; 5 li T. 449. 

I' But the eourt will not put the ])arty to declare 

1 if it is cle<aiiy of opinion against granting the 


prohihition, because the same applic,ation lu.ay 
be made to the other courts. Liudo v. Rodney,. 
2 Xtougl. 613, n. 

Pleas.] — Defendant allowed to plead .several 
pleas, nail v. Mavlc, o E". & M. 455 : 4 A, & E, 
2S3 ; 5 L. J., IP. B. 6. 

Eestitution.] — The court will not award resti- 
tution in prohibition when the subject-matter of 
a suit is no longer within the control of the in- 
ferior court. Denton, In re.l H. & G. 654 ; 32: 
I,.. J.. Ex. 89 ; 9 Jur. 337 : 7 L. T. 689 ; 11 
\Y. E.26S. 

Costs— Jurisdiction to Grant.] — Where the- 
Queen’s Berich Divi.sion grants a writ of prohibi- 
tion on motion, it has jurfediction. to grant it 
with costs. Reg. v. County of LonAon JJ. and' 
London County Ommil. 63 L. ,7.. Q. B. .301 
[1894] 1 (J. B.'453 ; 9 E.' 148 ; 70 L. T. 148 ; 42: 
W. E. 225 ; 58 J. P.' 380— C. A. 

Taxation of Costs — Certificate of Judge — 
Mayor’s Court.] — Where the judge of the Mayor’s 
Court has granted a certificate for the taxation 
of the costs of an action in that court upon a 
higher scale than the scale which would other- 
wise be applicaVde, without stating any ground 
for granting such a certificate, it is a mere irregu- 
larity. and no prohibition will lie. Reg. v. Lou- 
don Corporation and, Sturl, 62 L. J., Q. B. 589 
5 E. 544 ; 69 L. T. 721. 

Costs Generally.] — Where a rule is ma<le abso- 
lute for issuing a prohibition, the costs of the rule 
could not he granted to the successful party 
under s. 1 of tire rcpcale<l 1 Will. 4, c. 21 ; that- 
statute only applying ter eases where them have 
been pleadings in prohibition. Re,v v. KealUiq, 

1 D. P. C. 440. 

1 Will. 4, c. 21, did not enable the court, where 
a party has declared in prohibition and suc- 
ceeded, to grant him his costs incurred in the- 
ecclesiasticai court, 'Irnnimoml v. Yardlrg, 5 
B. ckAd. 458. 

1 Will. 4. c. 21, s. 1, did not entitle an applicant 
for a prohibition to his costs whore the rule is 
made absolute in the first instance with out ple,ad- 
ings, as in such case there is no judgment within 
the nreaning of the section. Ererton Oterneern. 
Er parte, 40 L. J., C. P. 201 ; L. E. 6 G. P. 245 
24 L. T. 361 ; 19 W. Pt. 927. 

Where a rule for a prohibition was enlarged on 
condition that the party applying should declare, 
anti he did declare, and the defemlant, instead of 
ydeading, obtained a jnrlgc’s order staying the 
proceedings upon payment of costs incurred since 
the rule to declare. Upon motion to set aside 
that order : — PTeld, that the plaintifl’ in prohibi- 
tion was not entitled to any further costs. Peio- 
tresn y. Ilarrei/, 1 B. & Ad. 154 ; 8 L. J. Co.S.) 
K. B. 37.5. 

The rule that where a new trial is granted 
without any mention of costs in the rule, the 
costs of ihe first trial shall not he allowed to the 
successful party, though he .succeeds on the 
second, applies to issues in prohibition, Craron 
T. Sundernon, 7 A. & E. 897, n. 

A party in whose favour judgment is given in 
yrrohibition is entitled to the costs of the applica- 
tion for the MU'it, w'ithout obtaining a rule for 
such costs. Tueher, En' pai'te, 4 Man. & G. 1079. 

The costs incurred by a plaintiff in prohibitioji, 
in hts defence to the .suit in the inferior comf,. 
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.lire not rccoveraWe ass ilanifi^as. White v. Steel, 
1:5 0. E. (A'.K.) 231 ; 32 0. ?. 1 : 9 Jur. 

.(x.s.) r.48 ; 7 L. T. 2To j II W. R. 8. 

Oourt, in malvinjj rule absolute for proliibitlon 
-witlinnt ]jlea(Unjis. inav «rant the costs. Wtilhire 
V. AUntu 44 L. .‘l.. C. F. Hoi : L. li. 10 C. P. (i07 : 
32 L. T. '830 ; 23 W. E. 703. 

In pursuance of the intiinaTion given by the 
court in MoMimm v. Emunuel (43 L. -1., C.P. 244 ; 
L. R. 9 C- 1‘. 414 ; 30 L. T. .oO). that the <;ourt 
wi.uld in future, in virtue of its serieral juj’isflic- 
tion over its otlicers, order the costs of a rule for 
a ]. I'd] libit ion to lie paid by tlie idainritfs at- 
torney in every ease in -wliich the action had 
iic.ui improperly brought in the Lord Jlayor’s 
(.'ourt, in rc.'pect of a cause of action not arising 
Avithin tlic jurisdiction of that court, tlie costs 
were, oti the 12tli .fuly, 1874. ordered to he paid 
liv the respective attorneys for the plaintiffs in 
several e:i<cs. .Pcao, L. R. 9 C. F. 7r)l. n. 

'.I'he order foi> costs of a prohibition will nor be 
made against the plahitiifs solicitor personally, 
unless tlie I'lde has been moved for in that form, 
amt the solicitor has hatlan opportnnity of sliew- 
ing cause. Jlo<ier.s v. L. C. A’’ Jl. Itil-. 2(i W. R. 
192. V, . . ■ ' ■ 


F. QUO WARRAKTO. 

Crowni OiiicB Eule.s, ISSd. 51 to 59. 

1. Geeeml Prineijjles, 219. 

•'I. AijninKt Whom and for R Vud Ofliocs. 
a. Generally. 223. 
h. Parochial OtBecs, 22t». 

c. Corporate and Miuiiciiial Offices, 

22fi. 

d. Incompatible Offices, 227. 

3. Whether Pcmedij hy Quo Warranto or 

Nandamun, 227. 

4. 0)1 irhoso Aj)j)lie/ftion, 22S. 

5. Within lohat T’/wc, 23d. 

Municipal Offices, 230. 
h. liJ other Case.s. 231. 
d. Prueth'e, 231. 

a. Generally, 2;>1. 

(!i. Affidavits, 232. 

r. Statement of ObjeeLions to Title. 
232. 

d. Quashing Information, 233. 

e. Costs of Rule. 233. 

/. Clunige of Relator or Solicitor, 238., 
//. (’onsolidatiou of Informations, 234. 
h. Costs oil Disclaimer or Resignation, 
234. 

7. Whiit Title i)vt iiiJmie, 235. 

8. Judgment and Contn, 23.5, 


1. GeN-KKAL FltlNCll‘LB8. 

Risoretioa.] — ft is discretionary in the court 
to grant or withhold a ipio warranto information, 
even where ugood objection to the title is .shewn. 
Hew V. Parry, (> A. A K. 810 : 2 X, ic P. 414. 

It is in the discretion of the court to grant a 
quo warranto information or not. Iiew\. Tre.- 
renea, 2 B. A: Aid,, 479 ; 21 E. R. 394. S. F., Pea. 
y. Cousins, 42 L. J., Q. B. 124 ; 28 L. T. lid. ‘ 

To Try Collateral Matter.] — ^The court will not 
grant it against an officer of a corporation esta- 
blished by charter, pursuant to 7 WiU. 4 & 1 Yict. : 


c. 7S, s. 49, if it appears that the object in prose- 
cuting the informaliim is to try the legality of 
the charter. Peg. v. Taylor. 11 A. & E. i>!9 ; 3 
P. & D. 052. 

. Where a quo warranto was moved for on t he 
ground of a disputed mode of eli'tuion, which 
alone was in eonrrovorsy at the time of ilui 
defendant's elect ion. and which ground was after- 
wards answered on siiewing cause, the court would 
not, in its disereriun. make the rule alisolute to 
try another iucidoutal ami •-ecoiidary qiic'-iiou. a- 
to" whether there was a sufficient interval of time 
aRowed between the norainatiou and cleotion of 
the defendant : no person's light having been set 
aside by means of such accelorarion of the elec- 
tion, if it was accelerated. Pe.rr. Oshourue. 4 
East, 327. 

Priendly Proceeding.] — It is no objection that 
it is a friendly ]irnceoding, in order that the jiarty 
may disclaim. Pe,r v. ^^ltrs]lan, 2 Chit. 370. 

Mo Civil Sight in Controversy.] — Whereaeor- 
povatiou was dissolved, and no corjiorate body 
e.xistcd in fact at the lime, the court refused to 
grant it against an individual for au imperti- 
nent elaini to be reiuriiing officer ar an election 
of members to serve in jiaiTiiueut, by virtue of 
his having been elected au alderman while the 
corporation existed in fact : there being no civil 
I right in controversy, but it being rather the 
' ground of a proceeding in pcenam by the 
attorney -general. Hew v. Sann(le)'s. 3 East, 119. 

Doubtful Questions.] — It will be giunted whore 
the right dciiends u}iou a matter of doubtful law,' 
in ortler to its being liiially determined. Hex v. 
CiDte)-, Cowp. 58 ; Lofft, 51(3. 

The court will not ilecido on the validity of 
(he election of a corjiorate officer, if rlie que,stion 
is new or iloiihtfiil, on a rule for a quo warranto. 
Hex V. Oodtein, 1 Doiigl, 397. 

j 'Where Result of Election unaffected. ] — A rule 
i for a quo warranto, in re.sj3ect of an annual office 
j of guardians of the jioor, the election to which 
I was on the 14th of May, on the gronnd that the 
mode of election adojited was not a jirojier one. 
was not applied for fill the 1.3th of January 
following, and it was thou not shewn that any 
ratcjiayer had been jirevented from voting, or 
that the result of the election was affected hy the 
mode adojitcd. In the exercise of its discretion 
the court, discharged the rule. Hey. r, Coysi)i.'t. 
42 L. J., Q. B. 124 ; 2.8 L. T. 110. 

Tlie court M'ill not allow a quo warranto to be 
filed to try the title to an office merely because 
there has been au irregularity iu the election, in 
the absence of bad faith, and where the result of 
the election has not been atfeeled. Hey. v. Ward. 
42 L. J., Q. B. 120 ; L. R. 8 Q. 13. 210 ; 28 L, T. 
118 : 21 W. R. (332. 

Ar the election of a local lioard of health, the 
chairman licing about to go out of office, another 
jiersou was ajtjiointcd under s. 21 of (lie rejicalcd 
Piililic Health Act, 1848, 11 & 12 Viet, e, (3.3, (0 
act. as returning officer iu case of the chairnmu 
being nominated for re-election. Kominatiou 
pajicv-s were sent in due course lo the chairman, 
and .amongst tlieiu one nominating him us a 
i camlidfitc, Ilo iiovcrtlicle-s cmdinuttlro leceivc 
I the nomination jt.ajiers, and when all had been 
delivered }>rej>ared the voting jtapers, inserting 
therein the names of the jicrsons nominated a.s 
required by s. 24. He did not further act as 
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ivtuniiiia- nffi<-LT ; tnul srii^returiu'il as rc-clci'tcd, j a qtio warranto relied iiivon an allccred usage and 
Tu-'iv was ijnthifi'/ tn >1 k>\v Tliat the naiues were ; practice of the company to elect by seniority. 
iM'U'ttd in Tim paimis ntherwbe t])au in Tht court refused to make the rule ab.solute, as 

iii.ar pi(,pei' order, or that the result of the the evidence would not warrant a jury in Ijiiding 
•election had iicen in any way alleetcii hy the tlie existeueo of a ity-law to that etfect. 7fc//. 
Voting paiioi's linving been jirepared by thediair- v. Fhhvr. 5 B. k. S. Tili), n. 

nmii in'.! i‘ad of hv the }>eV'un ap)>ointed to actas Held, also, that the mayor and emirf of aldcr- 
n-puiiing oibcT:— Held. that. O'suming the men could not control the court in the exercise of 
■cliaii'iiiiuVs cojidiict to have Ijccn till irregularity, its jurisdiction over the corporate rights of the 
ft'i om-r ni O' fh'CK Tion ou_lit not to allow an company. Ih. 
iiifoi-rnation to Ijc tiled against liis election; no 

ii'i'i-irii'f haviTTu iiooii done. Ih. Eesignatioii of 0f5,ce.j — A quo warranto was 

■ granted against a persoii. for exercising an office 

Office Held during Pleasure.]— On an api)lica- in a ecupovat ion after lie had vosigued by writ ing, 
lion for a ipio warrtudo against the clerk to a but \Yit bout deed. i»V.r v. P//T/?i-e, iJ Ohit. iiC 7. 
'cIjo >i board, on tin* grouml that he^ was im- 'riie court will make the rule absolute, altJiough 
inopcriy cleetisl aerording in oil <k ifi Viol. c. "n. i,j,e party lia.s. since ilic rule obtaincfl, resigned 
s. lio. tla; court refu'^ed <'i rule, considering tliat his office, and his resignation has been accepted. 
thf‘ luajoriiy of tlic Isiai'd inigld. whhout. assist- /.v.r v. JiVo7f»//t, 2 i\I. Ik S. 7.7 : If U. Jh 792. 
ance, remedy the in!i)ro]iriety itselt, ilie office When ii person ■wrongfully elected foacorpo- 
heing lu'lil dining die plcanire of the hoard, rate office and admitted into it resigns, and his 
Jinuilrij V. Sijlrr.strr. 2.7 1^. T. 4.71). resignation is acee])ted. another caiulidate \vho 

A clerk, to justices of a borough, ajqioiuted claims to have been duly elected aud to be 
under s. 102 of the repealed Muni cijud Corjiora- admittoil into the office i.s entitled to a quo 
tions Act, 183,7, .7 6: l! Will, -i, c. 7(1, s. 102, holds wari’antfj. lierj. y. lUizard. 7 B. & S. 1)22; Bti 
•only during the pleasure of the justices, and fj, Q. B. is'; L. K. 2 Q. B. 5,7 ; 1;7 L, T. 242 ; 
therefore a quo warranto will not lie for his 15 w j> 10,7. 
office. Pry. v. Fn.r, ,S .El. .g BJ. 931) : 27 L. J., 

<1 E. 1,71 : 4 .fur. (X..S.) 410 ; G W. II. 282. User of Franchise.] — There must be a user as 

_ .. _ 1 , c 1 well ns a claim of a franchise, ill order to found 

When Granting Useless. ;-l he court refmed ai>plication for a quo warranto : stating that 
to grant a rule for a quo warranto lutormation who wYs elected to .mi office bnd 


1 I J, * the defendant, who i,./ no 

iqiphed for by the lormer occupant of an office rendered himself to be sworn in is not sufficient, 
•on the ground that Ins chsmtssal troin office had r, Eeii. 8,7 : 2 II. K. 745. 


s elected to an office, had 


been illegal, when they were satisfied that if 
reiustated lie might legally, ami would bo, di.s- 
missed again immediately. Jl/idturdfi, Ft; piiife, 
47 ,L. E. 498 : 3 C^. B. D. 3GS ; 38 L. T. GS4 ; 
2ti W". li. G'J.7. 

Office Determined,] — A party ivho had been 
tqipuinted to, and was discharging the office of 
town clerk of a borough when the Municipal 
Eoriifirations Act, 183.7. ]iassed. was afterwards 
I'einuveil bj- the town council, and claimed com- 
pcn.sation raider s. GG, A motion was then made, 
•fit the instance of the corporation, for a quo 
warranto against liim for e.xcrcising the office, 


7iV.f V. lf7//Yu.WZ ,7 Term Eeii, 8,7 ; 2 II, K, 745. 

But a swe;iring in, though defective in law, 
yet being such whereby the party claimed at the 
time to be a five burgess of a corporation, is a 
suiticient user of the otlice to warrant a quo 
warranto against him, and not like a more claim 
of the office. }?e.r v. 'Jdfe. 4 East, 337. 

The affidavit iif a relator, that he '• has been 
informed and believes " tli, -it the < Icfen dan t exer- 
cises the otlice whicli he is charged with usurp- 
imr, is .sufficient. v. Shjtdic, 1) D. & E. 22(i ; 

(5 B. k B. 24(1 ; .7 L. .1. (O.S.) M". 0. 41 ; 30 E. E. 312. 

A mere sinioment in an affidavit for a quo 
warranto against a town councillor, that he has 


ui the aUelmd grounds that he was imt a burges,s ”)™fficient, under .7 i: (J 

It the time, was not sworn in. and did not mYke 'Y f 


the declaration required by ‘o Geo. 4, c. I?’:- ‘ 

Held, tlifit it ought not to be gr.'intcd for trying “ ’ * , •‘'“‘ y;,*' !' } ‘I- *'iir. ,31 ( 1 . 

the title to ail office which' was determined. Astafement that he has acted m the office, is 

mrris~. In re. G A. & E. 477 ; I N. & 1\ 77G ; 6 V. V ^ 

■ 'a ' quo warrariro was issued for holding an , institute a scrutiny and 

auuiial office, after its close, to trv a civil right. < c^ermme upon affidavits which of two candi- 
J{e.e V. Im Jtndnur, 2 Ld. Keii. 498. ^ councillor Ih. 

W here .sufficient appears by the affidavits to 
Election to Olfiees.] — To entitle a party to a draw the merits of an election to a corporate 
i}iio warranto, on the ground that the person office into question, the court will grant a quo 
iUliiig the office has not been eleetetl by a warranto, though the fact of the defendant’s 
majority of the class entitled to vote, the relator usurpation no otherwi.se aiqiearod than by the 
must, shew who the class is that is entitled to de}Kmenf.s’ sweai'ing to their information and 
\ote, and tluit another pcivui had a inajoi-ity of belief th.at the defendant was admitted a free- 
siicli votes. Jfr-r v. Mrhdiitnr. 1 & P. 314 ; man, and .sworn and enrolled accordingly, the 

(! A, & E, 1,73 ; \V. W. & I). 173 ; G L. J., K. B. 121. defendant not denying the fact when called upon 
Tlie cdiarter of the Saddlers’ Oompnuy pro- by a rule to shew cause, lieje v. Ifaricood, 2 
V ides, ill case of vacaiicy in the office of assis- East, 177. 

laiit-j, that it shall bo lawful for the wardens and A quo warranto for usurping the offie,e of free 
fi'sistaiits nt Their pleasure to elect uno other of burgess, does not lie against fhc mere claim of 
Ibo eonimonahy, and tlmt ihe wardens aud one who, though elected, never was admitted, 
assistants in all things aiiiicrtaiiiiug to the good Ilex v. Punmihy, 1 Yes. jun. 1 ; 3 Bro. P. 0. 311; 
rule and government of the company should be 1 Ld. Hen. 1. 

subject and obcclient to the lord mayor and Where it appeared that the defendant had 
court of aldermen of Loudon. An apidicant for presided at a vestry meeting convened for the 
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i imder an act of 9 
peiir elected to 1111 
number. - Re:r r. * 
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bj scire facias, w 
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■;e to found I A <iuo warr: 

Jtty. V. I ma.stftr of a l 
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not be to Iry a qnc.sl.ion Kate Collector. 

tu an election to a fellmv- I'afc-s of a bnroimh 
cii was disputed bv the ™ hiformatioii ‘ 

I ienn liep. 210, n. ; "'ill lie. J/rq. 
i,n , 1 . , 'bw warranto will 

nn.s been exerefsed from b-ea, surer to shew },v -^v 
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ippo.'-e that it emanated hi quarter ,se<sioi 
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'ffirable oppo.sitjoii to it, 

.a quo warranto, to tiy Treasurer to District 
he p;onndthatit canmd trea.surcr to a SS 
it.g.il origin, especialiv i’e.spect to which' tlio r 

/dXSsffxli 

lie to, cuomirngirng, 7“*^ 
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cjiUiSticin tlie validity df tin; tflvctinu of a vestij- • 
man tIeeU-d under the provisifins of the Jletro- , 
pulis Ld(;al Manati'cment Aer. Ls.").". Jivif. v, I 
S<mftn\ ri8yi] I ‘q. P.. 6M L. T. 279: m 
W. li. 8. ' I 

Office of Vestry Clerk.]— A writ of (pit) vvar- 
rauti) will lie to iiKpiiro into the election oi: a 
clerk to a vestrv. ,/'«/. v. (>1 L. J., 

Q. P. SS ; riSl)2] 1 Q.'n. : fit! L. T. 2.5 : P) 

W. P. 207.“ 

Office ia Institution Privately Founded, hut- 
incorporated by Statute,] — A privan; individual 


foumied an htwpiial for the iidief of the })oor 
(in-ovidinjj^ the huildini^ but no endowment), 
which was afterwards incorporated by an act 
of parliament, which enacted tliat it was Id he 
uurier the management of governors, with pro- 
vision for tlu; aijpoiunnent of medical and 
surgic.tl ofrieers. 'i'lie hos})ital was subseipiently 
endowed by another act with a sum of loti/, per 
annum, payable out of theputdic funds, such sum 
being stated to be for the purpose of ])roviding 

for the payment of .surgeons and ])hy,sicians, or 
the other necessaries of the hospital ” : — Held, 
that the office of surgeon or physician to such an 
institution was not tin office, the riglit to hold 
which could be iiujuired into ])y an information 
ill the nature of a quo warranto. Ji'/v/. v.Attc/////- 
M', 2S L. .lb, Ir. P)4. 

Office under Local Act.] — 1,5 Car. 2, c. 17, 
creating the corporation of the Bedford Leveh 
directs that they shall appoint a registrar ami 
other officers at their pleasure, the duty of which 
registrar is to register titles to land within the 
Level: and he takes an oath of office: — Hold, 
that a quo warranto docs not lie against .such an 
officer; he being a mere servant of the eor[)()ra- 
tion, and his office not affecting any fraiiehise or 
cdlier autliority holden under the Grown. 7iV.i' 
V. Lpcel (brjwrtdinti, ti East, S.oO ; 2 

Smith, 

A local act created a corporation, consisting 
nf_.sworu conmiissinneis. with suminaiy power of 
seizure of goods, and imprisonment of tlie pei'- 
.son, and of preventing and removing obstructions 
ami nuisances in the streets ; powers for paving, 
cleansing, and lighting ; powers of appointing 
and paying officers, of detunuiiiiug the number 
of watciuneu. of regulating them, and dismiss- 
i’lgt 01' pensioning them : of ])ossessing 

property in materials roipiired under the act. of 
instituting itrosecutions. of im}josing rates, of 
aiipointing iind removing treasurers, to whom 
jtemilties. imposed by tlie act, were to be paid 
for the purposes of' the act ; and of hearing 
appciils by parties comijliiining of tilings done 
under the act ; — Held, that a tpio warranto would 
lie against jumsons claiming to be enniniissioners. 
v. ;1 A. A- E. 4(17, 

But it does not lie for the office of trustees 
under a public local act, elected as vacancies 
occur, by oeeupiers iu the ],)arish. ami taking an 
oath of fitlice, with power to appoint salaried 
treasurers, collectors, Ac., of moneys raised under 
the act, aeeountable to themsehms ; to pass by- 
Lius vMth penalties , to impose latcs ni case of 
certain other functionaries not so doing ; to 
su])ply omissions in the rates, and to relieve 
parlies aggrieved or incomiieront to par : to ap- 
point salaried watchmen : to ])urchasc,‘hold and 
manage property for the purposes of the act ; to 
contract for the supply of the poor, remove 
VOL, V. 


• nuisances and apprehend for certain specified 
i miisaiices r to tnainlain tlie liigh ways, and pre- 
1 vent eucroaehmciits thereon ; to superintend thoir 
i lighting, paving, watching ami cleansing of tiio 
I streets ; to remove dangerous huildiiigs, on coni- 
] plaint upon oath (which tliey were to admini- 
j stev), and to sue iu tlie name of their clerk, or 
i one of thcmselve.s. iiVa* v, //c«Zcy, :i A. & E. 
j 4()H. 11. 

I b. ParocMal Offices, 

i A quo warranto does not lie for exerci.siug the 
j office of guardian of the. poor for a union, under 
! the Boor Law Amendment Act, lS:-54. 4 A 5 Will. 

I 4. c. -H). .UfMM f '/iin/i, In rr. (1 A. A E. 784 : 
i W. W. A 1). 829 ; fl L. ,1.. M. G. 18,-). S. CL nom. 
j licj'v. (hvpflntsr, 1 N. A P. 778. But .sec contra, 
j Re;], v. IhrmpRiti, tl B. A H. 928 : 12 Jur. (N.S.) 
i .588 : 18 L. T. 481 ; 1.5 Wk li. 48. 
i The office of clerk to the boiird of guardians of 
I a union a])pointed under the Poor Law Ameiid- 
inerit Aci, 1884, .s. 4(5. is an office created by 
statute, ami of a public nature, in respect < f 
which a quo w;irranro will lie. Ret/, v, Sf. 
Mai‘tln-in-thr-Fidth (hiardiunn. 17 Q. B, 149 : 
20 L. J.. Q. B. 428 : 1-5 .lur. 80U. S. P.. Hill v. 
A'cy., 8 Moore. P. C. 189. 

1 It does not lie against overseers. Ilsm v, 

! JJiDiherri/. 1 Bott’s P. L. 824, 

It lies for the office of ounstable. i?w. v. 
Bnofh. 12 Q. B. 884: IS L. J., M. 0, 2.5; 18 
Jur. 8. 

But it does not for the office of eliurcli warden. 
AV.r V. Bhepherd. 4 Term Bop. 881 ; 2 li. B. 41(5, 
S. P., Badow. In /r, 89 L. J., Q. B. 271 : 5 L. T. 
289. 

The court will not graut a quo warranto to 
impiire iuto the eloetioii of an nssisiant ovcrseeiv 
Ji’ey. V. AVin/i.w;/, 19 W. B. 78. 

Election of Vestryman — Metropolis,] — The 
procedure by quo -waiTiuito is . applicable to 
question the validity of the elect ion of a vestiw- 
man elected uuder the provisions of the Met- 
ropolis Local Management Act, ISon. Hep. v. 
Boutter. CO L. J.. Q. B. 71 ; [ 1 Q. B.' r>7 : 
C8 L. T. 279 ; 89 W. B. 8 : .5.5 J. 1>. 229. 

c. Corporate Offices. 

Only against Individuals.] — No quo warranto 
can he granted agaiu.st a eorporatiou acting as 
such, but oidy against individual members. A'c.c 
V. ('tinmnihcn Carpontition. 1 W. Bl. 187 ; 2 
Burr. 8(59. 

I 'I'lic court will not grant a (pin warrantO' 
against an individual to try the legality of a 
charter of municipal incorporatinn. JUg. v. 
J/mas, 8 L. T. .592. • ’ 

Municipal Election — Statute providing Pro- 
cedure,] — Sect, 87 of the Munioq)al Gorporations 
Act. 1882, provides that an election shall nut >>o 
questioned on any of certain specified grounds, 
except by iui election petition Held, that when 
an election is questioned on any of the.se grounds, 
quo warranto will not lie. JAv/, v. Mortnn, IM 
L. .T., Q. B. 89 : [1892] I Q. B. 89 ; (5.5 L. T. 
(HI : 49 W. R. 109 ; of! J. P. 10.5. 

Quo Warranto generally.]— A quo warranto 
does imt lie against a freeman of a borough who 
does not appear to possess any corporate property, 
and who has been struck off the roll of electors 
for members of parliament by the revising; 
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both of thorn clai5no<l the oflice under 1 ho same 
eleotioii. /tr,r v. f'uJrlioKfri' {'n/'pnfiffioti, 2 
Term Hop. SrhJ ; 1 K. lb -iso. 

If fi party h:is boon ousted fj’om an offleo by 
the tdoctiou of iuiotlier pcisou to that nlliee {the 
eleotiou not boino merely onlourablot. bis remedy 
is not by maudamas but. by a <iuo wamuilo. 

V. (IrfiirJ ('i»'i)i>riithui. 1 .y P. 171; (> 

A. A: K. : (! L. J.. K. B. lOlb 

A party liaving a niajoriiy of rotes for the 
olhee of oonneillor of a boriniuli, and liaviug boon 
dcelarod oloeted aeounliiiir to the form jiroseribed 
by i“ (S; t; Will, -1, e. "(j. s. Ho, and bavin, ir also 
been admitted, tlie olliee is full in fae.r, and the 
remedy to try wlietiter it is full of riyht is by 
tpio warranto. ./iVy. v. Jirrlnf (’,)?/ /irilJor.s, 2- 
N. k I*, asy ; 7 A. tb'E. 11 (1 ; W.' W. D. (>71. 

M'here a eoiineillory name has ])een expunged 
fi-iiin tile bnr,a’ess roll, a quo warranto is the 
proper mode to try his title to the oftie-e, and not 
a mandamus to the mavor to hold a fre.-h election. 
II, p. V. llirMh-. a X. ic 1'. l.-)l ; 7 L. d., Q. B. 71. 

On .shelving cause against a mandamus eom- 
immdin.e' eominissioners to admiuister the oath 
of otiiee ns commissioners to a jicr.son who, it 
was alle.tred. had been elected by a majorit}’ of 
Totes nmler a statute, in o}»]3osition to another 
person whom the commissioners had sworn in as 
having a majority of legal votes; — Held, that a 
mandamus would lie. on the , ground that it was 
an otiiee for whieh a ipio warranto would not 
lie. and tlierehire there was no other remciljy 
Ur;/. V, .Ki’iini)ii/hiiiii Lecel (bniDiiiftfionern, 11 
-lur. a8, n. 

Aha llANnAMl'iS, aiitc, col. 18d. 


Itarrister. He;/, r. Pepper, 3 17. & 1*. ir»4 ; 7 
A, & E. -745 : 7 L. J., Q. B, U2. 

Where, a person had an inchoate right to bo a 
free burgess of a borough; — Helil. that his title 
could nor be impoitclietl because he was sworn in 
before olHcers who were so de facto but not do 
iure. Uex v. Uh/th'., C, B. .y (i 240 ; it D. ic 11. 
220 : r> L. J. (0.8.') M. C. 41 ; 30 11. 11. 312. 

EigM of Claimant to be put ou Eoll tbougii 
n.0 Burgess List.]~Oii the revision of tlie luugess 
lists for a borough, the revision court errone<:ai.sly 
treated the linrge.«s list for one of rhe parishrw in 
it !is void (though in fact good) and made our a 
new bingC'S list for that parish of the claimants 
who lu’oved tltcir claims. The defendant was 
one of these claimants, and was fully qualified to 
h(' a Ijurge-^. The t owii-elerk, ado})t ing this new 
list as the Imrgcss li-t for the jiarish, inserted the 
di'fimdanrs n.auu! in the burgess roll; — Held, 
that the tlefeudant’s name was improperly 
inserted in the burgess roll, tind that he might 
ho removed by a (^uo warraato, tis the mayor and 
as.se.s.surs iiad' no power to make (»ut siich ti 
list. SrifI V. Ue;/., 8 Til. .y Bl. 22 ; 27 L. .1, Q. B. 
Kill : 3 dur. (N.s.) 1244 — E.x. Oh. 

It is an indexible rule of law, that, where a 
person has been de facto eleetei.1 to a C(ir[)orato 
oflice, and lias acccjited and acted in the olliee, 
the validity of the election and the title to rhe 
old ee can ojily be tried by iirocecdiiig on a ipio 
warranto iuforniation. Ueq. v. (’heater fhegem- 
fhu, 5 El. & Bl. .731 ; 2.7 L. J.. (h B. (il : 2 dur. 
<J5..S.) 114; 4 W. R. 14. 

The court will not grant a quo warranto agaiu.st 
a burgess for being illegally upon the Itnrgess 
roll, unless it is shewn that he has de facto 
exercised the odice. Z?c//. v. Ann.'itruDf/, 2~t 
L. J., Q. B. 238 : 2 dnr. (xs.) 211. 

A jier.wm's name was on the buige.s.s list 
unobjeeml to at the revision in October, 18(17, 
and iie was eloeled tijwn comieillor ou the 1st 
Isovemhcr following. His fatlier received jiaro- 
chial relief in December, 18(1(1; — Held, tliat the 
eciurt would inquire by quo warranto into Ids 
title to be on the bui-gess list. He;/, v. Irehtml, 
y B. & S. 13 ; 37 L. J., Q. B. 73 ; L. 11. 3 B. 
130 ; 17 L. T. 4«(i ; IG W. B. 378. 


4. Ox WllOsSE APPIAGATIOX. 


d. Incompatible Ofidees. 

A quo warranto lies against a person who had 
held the incompatible ullic.e of capital burgess 
and town-clerk, before and since ,32 Geo. 3. e. o8, 
wit hout inteiTuf)tiou, P,ex v. UumiI, G 1). y IL 333. 

Ho, where there is a continuing ineorn})atibility, 
[hough the part y lielil the offices of ciipital bur- 
gess and. town-clerk for more than six yeans. 
Ue.r V. Laien-nce. 2 Chit, 371. 

On a ijiotion for a quo warranto figainst a 
corporator, on tlie ground of (he accejitanee of 
an incoiupatdile office, the relator nmst .show a 
legal appoint incut to the second offi<;e. lira- v. 
Mu, 4 Man. k. By, 741 ; ‘J B. &; C. 702 ; 7 L. J. 
<o.#.) K. B. 308. 


3. Whether Bemkdy by Quo WarUx'Iixto 
OR Mandamus. 

The court will not grant a rule in the alter- 
native for a [juo warranto or a niandamu.s. Iteg. 
V. Leeds Corpnratiot/, 11 A. & E. 512. 

A niandanms to admit a recorder refused, 
because there was a recorder de facto, and the 
party huil a remedy by quo watTaiito, though, 
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fiiuilifu.-a rii he roLator'.. the itifontiatioii may, 
m verfhi-lu'S. ]h> iTaiitfii if The thini l>arfy is 
uiii>hjei‘Tinn:ihic Jir. a I'oiaTor tlioiiyli liis affidavit | 
aiuiii- diiis jioL '■hew siilticieiir *inniii(i for the: 
i’ahiniiativui. J U. i 

An iiiijuiiltaiit of a ii.trouah may ho a relator <ni j 
:ui ahjilieatioii aji'aiiisr a Town eouiieillor, thouffii i 
Ik* i'i ant a huru>‘-<s. JA’t/. v. 11 A. A E. | 

oos ; 5 Jvrr. HSIi. I 

'I'lie enarr v. ill yrauT le.'ive To a private relator : 
to (‘xhihit ;iti iiiforiiiiiTiori tiyninst individual I 
-ctu-jiorator-;. although tiie tillidavit'^ on winch the j 
rale i'< lijoved diM-loie nittTTer ttaidiiiy To disstdve I 
tlie ei.rporarion. I‘r.r v. HV/tVo. 1 N. A: P. H-t ; 5 \ 
A. 'V. !■;. (;i:{ ; 'JL H. a \\h IdH ; C L. J.. K. B, 2:1 

A Town laaTneilior is disrpialiliod to he ti relator ' 
to ipiestinji tie.* validity of the elect ion of another 
town eoiiiieilior, he hnvinp been (to.e'uistiut of the 
oojeetiou hefoi't' the elect ion. being present at the 
eleetioii, iiiid iatving td'terwttrds administered to 
him. wifiioiit protest, the declaration reunired by 
W (1 Will. 1. e. 7i:. s. oil. [Ivq. y. GrPrm\ 2 (b A: D. 
24 ; 2 <). li. Ihh ; f. .Inr. 777. 

Where, upon :i rttle for a ipio warranto agaitist 
A., for oxertn'si/ig the office of ti town commis- 
sioner. TO which he hud been electetl by rate- 
jiiiyors, The relator was (as it wtis alleged) tmt 
entitled to vote : yet. tis he was tin owner of rtitetl 
piniierry in the town : — Held, thtit ho had suffi- 
cienr interest to be a e-ood rehitor. /iVv/. v. JSritji/tt. 

1 i I.. T. :-i72. 

Where a relator has twice obtained rales idsi 
for informauoris calling tqron a party to .shew 
why heexereBed the (tffiecuf mayor of a borough, 
which rule.' had been dbcharged on ctiuse shewn ; 
tIk* Court will not allow the .same relator, on an 
tipplicatkai against the succeeiling mayor, to raise 
the same ijuadions as To the title of the former 
mayor To exercise the office. JA’.r v. Jj.iniilioi'n, 2 
Is. A: W. t!bs. See IIpj- v. Grde. S A. A: E. 420. n. 

Motive of Bolator.] — Undei* circumstances 
tending to throw suspicroii on the Jiiotives of the 
vclufor, th<‘ court will not grant the applieation 
wh(;i'e the eoiiseipTencc will be to dissolve a cor- 
porariun. Zfc.r v. Trrrrupti. 2 B. A Aid. 470 : 21 
11. 11, ;4«4, 

The court made a rule absolute. Though it was 
.'•hewn that the relator and other jawsons with 
whom he acted were inthicneed by a slrougparty 
'■[lirit. and had. during three or four years, with- 
drawn them-clves from corporation loudness, to 
the imsinvctiicneeof thcboroimii. /fc,/- v, Jinuirij, 
1 B. A Ad. t:,S4 : <J L. .1. (0..s.) K. B. J()4. 

It is no obj(>ctiuii that tiu* person ajiiilying is 
in low and indigent circumsTancc^, and that 
there is .strong ground of suspicion that he is 
applying not on lu> own account, or at his owzi 
cxiien-c. but in <-(»llu'-ion with a stranger. The 
(‘oui'f, howet'cr. in a c:ise of rliis kintl, will require 
security for co'ts. ./Av v. Wnliplin. 1 B. A Ad. 
'at ; 8 le J. (ti.s.) K. B. sifltJ. 

The Court discharged the rule whore the relator 
was the legiti tulviser of tlu; deJ'endtmt, and 
advised him that he had been dtdv elected. ZZe.r 
\. P,iijiip. 2 Chit. Ihiil. 

The court refused to grant, a quo wiirrauto, 
because the party appljing for it had agreed not 
let ouforee a by-law. upon which he now grounded 
his attempt to impeach the defendant’s title. 
ZZc.c V. Mortlock, 3 Term Hep, 300. 

Acquiescence and Concurrence.! — it is a valid 
object ion to a relator that ho was prtjscnt and 
• coiieurred at iho time of the objectionable elec- 


tion, even although he was then ignorant of the 
objection ; for a corporator must be taken to be 
cogid.sant tif the contents of hi.s ov\m charteiyand 
of tlie law arisiiiir : therefrom. ltp.v v. Tveremn^ 
2 B. A Al< 1. :-130 : 2(3 R. II. 4(il . ,S. P.. iZ«/. v. Grepiie, 
2 G. A I). 24 ; 2 (). B. 400 ; 7 Jur. 777. 

It i.s a valid ol:)jection to a rehitor applying for 
a quo warrantzT iuforniiitiott for u.suriTiug the office 
of ljurge.ss That hc' was foniTcrly present at and 
conciuTctl in the election of another l)urge.sa, when 
the objection he .sought l>y the ajzplicatiou to 
avail himself of was taken and ovei'ruled, and he. 
voTcfl for The jjarty then cleeted, Parliyn, 

I B. A .Ad, (><)(> : i) L. ,1. (O.S.) K. B. 104. 

A. relator, who has aciiuio.sced in, and himself 
adojgeil, tlie mode of voting he objects to, is dis- 
<]iialilk*d from aiiplving for a, rule, Jlpf/. v. Loft- 
hoimu 7 B. A 8. 447: 33 b. J..Q. B. 143 ; L. R. 1 
i). B. 433 ; 12 Jur. (N.s.) (iiU ; 14 L. T. 330 ; 14 
\V. R. (ilO. 

ft is jm objection to relators ajiplying against 
a party for exercising the office of an alderman (his 
eleetiou To which they had opjmsed). That they 
afterwards made no oiqiosirioji to liis election to 
the princiitul office of magtstruoy (to which the 
other wasu necessary <|ualiiieation) ; or that they 
I afterwards attended at ninl concurred in eorjio- 
I 1 ‘atc meetings whereat hc presided, or where hc 
attended in his official character, such aiiplicatiori 
being made witliin the rinio limited by law, viz., 
in four years after his election a.s an alderman. 
Ppx y. Chtrke, 1 East, :18 ; 5 R. R. 303. 

An ap])licati<jn made on the affidavits of 
several iiersons. of whom all but one have con- 
sezited to Ihe election proposed to be inqieachcd, 
may be granted oii the affidavit of that one, if 
he. avows himself to be the relator. lUw- v. 
Si/'iumom, 4 'J'erm Ileii. 223. 

A corporator whfj has voted at an election of 
cnrp(jrate oiKcevs is not a competent relator to 
impeach that elect i<m on the ground of an objec- 
tion to a ])resi(1ing officer, at least, without 
shewing that hc was igmjrant of the objection 
when he voted at the election. Mp.i< v. f^hifJip. 
i) D. A R. ISI ; (» B. A C. 240 ; 3 L. J. (o.S.) E'. C, 
41 : 30 R. K. 312. 

On a motion for a quo warranto against a 
capital burgess, on the ground of irregularit}^ in 
his election, it is no answer that the relator 
frcqiK'tilly acted with the party against whom 
he aiiplies in corporation business, during two 
years following .snch party's election, the relator 
not being shewn to have concurred in the elee- 
tiou, nor is the relator disqualified by the Tiieye 
circumstance of having formerly taken iiart iji 
other elections, when the same irregularity 
existed as that complained of, but was not 
noticed. Hex v. Benney. 1 B. & Ad. 684 ; 9 L. J , 
(O.S.) K. B. 104. 

It is no objeetioTi to the persons apjilj'ing fur a 
qtio warranto which would o])crato in its effect, 
to dissolve the corporation, that they attnuled 
the meeting at which the mayor was elected, 
whose election they impeach on the ground that 
the corporation was then dissolved by -the loss 
of -an integral part, and that they voted foi* 
anoihei’ candiilato, and afterwaj’ds attended othei* 
eorporate meetings at which such mayor pi-e- 
sided. Bex v. Morris. 3 East, 213. 

5. Within what TiMii. 

Sk. Municipal Offices. 

. Bee Municipal Corporations Act, 1882, s. 225, 
and ante, COEEOKATION, 
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If the !\t tdriioy-seuerul has granted hi 
^vvit of crrov to issue, the court wil] i 
fere, the fiat beiuu: cotiolusive, JO-ij. v 

r w. H. (101. 


! fiat for 
)t inter- 
('tarlie, 


Statement of Objections t,o Title. 
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iimii c-Iork of n liorouLrl!. Tiic rule did not njeii- 
lioii. iuiil the .attidiivit did not disimetly dlsciosc. 
The ulijcctiou rliar the reiiioval and eleWion laid 
tuheii })laee at a mfK'tin.!/ wirhour due notice that ; 
such wa," the business of tlie tueetinsf; — .Held, i 
that tlie objection nf the want (d such notice! 
could not be taken in suiijiorr of the rule. lirti. i 
V. r/iiiinfts. a X. .k Ik 2SH: S A. .k E. 18:1; ‘7 
L. .1., Q. B. ML 


d. Gtttasliing" Information. 

A <itio warranto cannot he ([imshcil on inotioji, 
Ihouudi botlj ],artu‘- con-ent. 7,'c.c v. ICthiait, 1 
Biu-r. -ri'M. 


e. Costs of Rule. 


g. Consolidation, of Informations. 

The court \vill not consolidate several infor- 
niatious against several persons for disrinct 
(.dliees, for there must be an iuftirniation against 
j etich to enaltle each to disclaim. Jhtj' v. 

2M. &S. 7a: 14 B. R. .592. 

But four infonnations were eonsolidated into 
one. where the several riglits were properly de- 
terniiiiablo in (.me information, liew v, ChlUmi- 
wnud, I Burr. 1573. 

Where there were several quo warrajito infor- 
mations pending against the aldermen of a 
borough, foma led on the same objection of title, 
the court lield that it hatl not the power to make 
a rule hindiug either party to submit to the 
r(!sult of the iirst informatiou tried. Ifea; v. 
fh-'cy/.v, 7 A. A; E. 28r> ; 2 N. & P, 1(54 : 3 H, 
1’. C. 8. 



A pro-.iieuTor shall pay costs whore hemakc.- 
a groundless and frivnlous application for a epa 
warranto, kmoving it to l)o so. //r,r v. Leirix, 2 
Burr. 780 : 2 Ld. ken. 497. ’ " 

But if circuinsfancos are very strong in favour 


..11. ,1 iiM luusiiuico.s are very srroiig in Tavour 
of a corporate franchise, and against the ajiplica- 
tion, the rule nisi will be discharged with costs. 


i/c.c V. \V,inh-,> 2 w. \ Burr. 19tl3 i""! East. 41. ii. 

\\ here a rule nisi is diseliarged, and it appears 
that the ])arty nuddng tlie affidavit as roltitor is 
indigent, and unable to jiay costs, and was pro- 
cured to make the tipplication bv another, who is 
Hie real proisccutor, tlie court will order the co.sts 
TO be i»aid b^’ tlie jiarty .so promoTiug tlie apiili- 
carion. Jletj. v. Criveiw. 4 Q. B. fJ4(> : 1 1 L. J. 
Q. B. 281 : 3 Jur. 89f5. 

It makes no difference tliat sucli partv was 
emjdoyeii on the nintion as an attorney. Ih. 

But if tlie facts rendering him liable appeal 
only by the iiffidavits in o]»position to the rule, 
The payment of costs by him must be tlie subject 
Qt a distinct motion. Ih. 

Where Hie court has discharged the rule, it 
^yu^ in its tiiscretioin on ii subsequent anplicn- 
tioii, iador payment of costs by the parly who 
was virtually relator. .8uoh iqqdieaTinu I'laving 
bwm made upon reading neiv affidavits, wliich 
did not state any fresh cireum.staiices bevond 
those in the affidavits Hied in opposition m the 
original rule, the emirr granted ir, Imt without 
440’^' '■ i’- : '-HTr. 

_ It i,s not neces.saryto demand the costs of su(.!h 
third party, iieforc obtaining the second rule 
where lie is the attorney of the nominal relator, 
and has ;|, ,ii, od in tlie affidavits for the quo 
warranto. Ih. * 


h. Costs I 


1 Disclaimer or Resignation. 


f. Change of Relator or Solicitor. 


-\f tor the i-ule has lieeii made absolute, the 
the relator, on motion on his 
behuli, ,l l,y ,vas.m of Ids necessary absence 
tiotu England, in the conduct of his own iirivate 
allairs, In* is unable to enter into Hie recou- 
niiianee nquired by 4 k .7 Will, k il. c. IS, s 2 
y.^nh\ 9 1). P. .7 is ; 1] A. k E. 70,8 
-i P. k 11. 412 : 10 L. ,L. q. B. 99. 

If the relatoi' and the defendant employ the 
same attorney, the court will make a rule abso- 
hiteteelauige the attorney for Hie prn.secution, 
aitiiough there is no collusimi between the iiar- 
ties, and The attorney intended to proceed bona 
hde to obtain the judgment of the court, v. 
A/itlrrtto,/. 3 P. k D. 2 ; 11 A. k E. 3. 


Lndor particuhir circunistauces, the court al« 
Uiwud a disclainiei' to be entered witliout costvS. 
ife-r V. JMt 2 Chit. 3i;(;. 

I he court will make a rule for a quo warranto 
iiifonnation absolute, although the defendant has 
resigned the office and his resignation ha.s been 
ac(iei)ted before the rule was obtained, where the 
object of the relator is, not oiilv to cause the 
defendant to vacate the office, but to siTbstitute 
another candidate at once in the office, as in such 
a case the relator is entitled to have judgment of 
ouster or a disclaimer entered on tlie record. In 
making tlie rule absolute, the court will exercise ; 
a discretion as to co.sts. Jfm. v. JUixtird, 7 
B. k S. 922 ; L. R. 2 Q. B. 55 15 L. T. 242. 

Whore a person has been elected to the office 
of councillor of a boroiigli for which he was a 
caiidulate. and has acted in such office, and 
afterwards, upon a rule nisi for a quo warranto 
being obtained against him, declined to shew 
cause, and submitted to re.sigii. and. if neces,sary, 
formally to di.sclaim. the court will make the 
rule absolute, without im})o,sing any teiau,s upon 
the relator as to the costs of any subsequent 
proceedings. 7Ay/. v. JJttrn.Aunr. 22 L. J.. Q. B. I74. 

An iui(|Uiilified iierson was elected a towri 
councillor of 1 , liorough, without having taken 
any part in the election ; but on being informed 
by the town clerk, that ii: lie did not accept, tlie 
, onicc he would be liable to a tine, he signed the 
u-siial declaration, Uiion application for a quo 
warranto, he .sent in a written resignation to the 
town clerk, wliieli was accepted Hold, that 
the relator was not entitled to the costs of the 
application, //cy. v. JI,,/, 2 L. Al, k P. 144 : 20 ! 

L. J., Q. B. 2118: 15 Jur. 129. 

Thougli a person wlios(.i election, to the office 
ot town councillor is void by reason of a mi.stake 
ot the presilting officer is willing to disclaim, and 
consents to a rule for a quo warranto being made 
absolute, the court will not order that the relator 
.shoidil bear the expense of Hie information and 
diselaimer. iZey. v. Hartlen, 3 El k Bl. M3 ; 18 

tF'V, ? V. 

4 Q. B. M(. ; 3 H. & D. 400 ; 12 L. .F., Q. B. 123 ■ 

Y Jur. 85, 

Where a rale for a quo warranto for the usur- 
pation of an office has been obtained and serAmd 
Ti])on the defendant, who thereupon resigns and 
docs not -shew cause against the rule, it Avill be 
made absolute, but without costs. Jim v Yew 
oowbe, 15 W. R. 108. ~ . 

A quo warranto was movcil for agjunst an 
officer elected by ballot, on the ground that a 
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lav^c itmi>ortinn of the persons %vho votoil were A rlclVndant in a ipiD wan- 
not fjualihed : but it was not shewn foi’ whouj j against him, t<t siiew bv wlnit i 
tile votes of fhose persons wen* “-iveri : — Held, j the offiee of reu'isirar and i-ler 
tiiat cm his aiijilication the ottieer could not lie ; requests of the cit,v of Bristol, 
required to prove his election valid, Imr it lav on i to costs, ife.r v. f/ull, 2 1). k j 
theopjiosiiiir |.)arties to shew (if that was prae- ! :i27 : 1 L. .1, (o,,s.) K. B. 88. 
ticable) that his majority was obtained by iiad j On a judgiueiit for the relat 
votes, /fftw v. .Ahftow;//, o B. A; All. 87)0. j to eosts. Mf.r y. Anitri/. I An 


infornn 


QiaeiT. wiietiier a derivative title can be ini- | the proseeutor. on whieh judgment of ouqor is 
]ieaclied when the jiersou from whom it was 1 he is entitled to ousts uu all the issues, 

derived died in the undisturbed ]U)Ssession of it. | AV.r v. .Dim'iim, I 'I’erm Bep. -l-rdl. 
iiVi/i V. k'fitffu/. I 'J'erni Hep. 1. j 'J’be proseeutor of a quo warranto information 

iSueh title eaimof be impeached hy tiiose wlio ! affaiust a constable of r>irni.in,y'haiii^ is not entitled 
have aeqiiieseed and acted under it, Ih. I to costs. .//c.r v. Bi//Z/,v, 5 Term Bep. 87"). 

After the death of a mayor, his capability to ; The returnitis ulHcer in an iucorpurated 
election cannot Vie disputed. J/fti? v, ! }torou,>,di sending- members to parliauicnt, is not 

i Term Bep. B II. ' j liable to costs withiii the operatiunof !) Anne, 

The court lulmitted a party to defoud the de- I c. 10, in the event of judgment against him on a 
fendant's title. Z.V./- v. 2 fUiit. H70. j quo warranto information. Jic-r v. J/-Ah//. S 

A title to one ofiice whieh is a qualitieation to j l->- tc B. ; 5 B. A (J. iHO. 
hold ajintlier oitice, held not to be within tlie ; A iirivate relator who lias obtiiined judgment 
re]icaled 82 Geo. 8, e. .">8. s. 8 ; and, therefore, i in a quo warranto is entitled as of course to 
although the ]Knty had exorcised the tirst for six ; tlic costs of the prosecution, as well as the_ costs 
yeiir.s. the court made the rule absolute for an ! of an interlocutoi'y motion in which he failed, 
information for exercising the secimd office upon j iAv/. v. 4 Jur. illT). 

a defect of title to the iirsf. L‘r,r v. Shikt’/f. 2 j I’reviou.-Iy to flic rt’pealed Municipal t'orpura- 
M, & S. 71. I tiniis Act, LSSi). 5 & (i Will. 4, c. 7(:i, the mayor 

for the time being of ji borimgh corportite, named 
8, JuDfKMEXT AXi) CosT.s. | iji schedule (A), also hold and c.xcrcised the 

Judgment,]-— If a defendant fails in the title.? of eoroner for the borough. Subsequeiiilv 

he sets up. judgment must be for the Crown. bnroug-li petitioned for and 

llpx V. Y/trimn/fJi fWpnmthtn. 4 Burr. 2148. obtained a separate court of iiuarter sessions, and 
There mav he a iudgment of ouster, though upl'uinted a coroner under s. 152 Held, that it 
the usunmtiou is ilot, ’eoutinued to the trial, was not an office within the moaning of 0 Anne. 
Re.1' V. IVniiiiDiif, I W. Bl. *18. C- -■»' •«*' us to entitle the relator to costs, on 

A jtnlgmcnr of ouster against a mavorby do- Judgment for the Crown. AVg. v.Jr'rimKhtnr, "> 
fault was set aside. iAvr v, U'htr^irlm) ^'orimni- tv; L. 24*,) : 2 B. 0. Hep. 1413; 17 L. J.. Q. B. 

4 Burr. 2277. 1*': 12 .Jur. 184. 

Upon a i[Uo warranto against one for claiming office, to come within the meaning of the 

the office of alderman, if he disclaim.s. and jndg- •' c. 20. ss. 1, 4 and o. must bo a corporate 

ment of mister is given against him. iie is office. Jh. 

eonclndod from sliewiiig to a second information, --b quo warrants alleged that the dei’endaiif, 
for e.xercising the same office, that lie was duly within the town of B., in the county of M., oxer- 
elected before such iir,st information and judg- cised, without legal warrant, the oftiee of mayor ; 
ment of ouster, and that lie was afterwards uml, together with B. and J., the powens and 
sworn in by virtue of a perenipiory mandamus privileges of a borly eoiqiorntc, by the nanio and 
from the court. Ab'.a v. f'lavke, 2 East, 75; (3 descriiition of the mayor and bailiffs of tlie 
R, K. B74. ’ borough of B. The defendant suffered judgment 

In a quo warranto information against a mayor, '^3' default -.—Held, that the relator was entitled 
he claimeil under an election and swearing pur- bo costs under i) Anne, e. 20. s. 5. Jjloyd v. Mey. 
suant to II Geo. 1. e. 4. and shewed an election {in rj-ror'). 2 B. A B. (ioi; ; 81 L. .1,, (j. B. 20!) : 0 
accordingly, and that he was sworn agrccahly to 'b'- OK) -. 10 W. B. 02.5. 

that statute : then specified a .swearing aeeon'ling Upon the trial of a quo warranto for e.xci'eising 
to the charter, hut not to the ilireotioii of the bhe office of a member of a local Ijoard of health, 

11 Geo. 1, c. 4 : the replication took issue on this the defendant did not appear, and a verdict 

swearing, which, witli eleven other.s, wore found passed for the relattir. The *.) Anne, e. 20. gives 
for the king wit hunt evidence (though admitted costs upon informations euneerning the offices 
to have boeti rightly founded) : tlio court con- *’f mayors, bailiffs, portreeves tuid olher offices 
salering the defendant’s whole title as one within cities, towns (xu-poratc. boronghs and 
entire title was unanimous in setting aside the *'>ther places : — Held. that, notwithstanding the 
verdict, upon his payment of eosts, 'itnd giving incoriioration of Ini'.al boards Vty tlie repealed 
him liberty to amend his plea. lic;r v, IdiilijK, Sanitary Act (28 A 24 Viet, c.' !)0). s. 4(5. tlic 

1 Burr. _2!)2 ; 1 L<1. Ken. 881, ' relator was not entitled to costs. Rry. y. Jlaz-ya/i, 

If a jiulgmciit is entered witlunit costs, where L. T. 79U. 
costs ought to have beeti given, it can only be 
amended in the same tenu. /ficj- v. AMery, 1 

Anst. 178 : 1 R. II. ,583. Abandonment — Costs.] — A person givingnotice 

>Srt, in the House of loOrds, no amcmlmeut can of application fur information in the miture 
he in such a ease after the st^ision. Ih. of a ipto warranto against a person claiming to 

hold a corporate office is responsible for eohts 
Costs.!-— Costs are not given, itnless in usuiqia- inournid thereby, even though Ihe application is 
non of offices or freedoms in corporations, Jiex abamloned before it can bc'lieard. IhiUurd v. 
V. JT'iZJw.w#, 1 W. Bl. 93. nallucell, 65 L. J., Q. B. 882. 
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Security for Costs.] — Tlu^ cimi't will not stay B. 
{iivici.'i.-tini'rs until the } tri tsncitt<u’ give security 
i'nr i'iisr<, nil till! giouinl tliat the relator is hi 
insolvent cireunistances. where it appear that he 
is a corporator, and no fraud is siigirestcd. Ilex 
V. Wynne, 2 M. .t S. H ; lo R. R.'27;i. q 

Where the jierson applying is %'ery poor, and 
there is strong ground of suspicion tliat he is D. 
applying nor on his own account or at his own 
expense Imt in collusion with a stranger, the B. 
. court will reiptire security for costs. Jlex v. 
Wakelin, 1 H. .g Ad. oO ; .s‘l. .1. (o.s.) K. B. HOfl. 

Costs in Error.] — On a writ of error to the 
• Exchequer Chamher upon judgment upon a tpio -p 
wju’rauto information, the [larty in whose favour 
the court of error decides is not thereby, and by q 
the Law 'I'erms Act. ISllo. 11 Geo. -1 <S;‘r Will. 4, 
c. 70, s. H. entitled to enter up a judgment of 
that Court for las costs in. error, lloir/ei/ v. lie//., i 
C Q. B. hC.'s : 14 L. J.. Q. li. niO : !) Jur'. 432. ‘ | 


Customs OF MANroii.s. 

1. ValidUtf, 247. 

2. .Enfranehimnent, 240. 

3. EtUleme, 2.50. 

As TO LAJfJDLOIiD AND TENANT. 2,5 L 
Customs op Tkadb, 252, 

Customs op London. 

1. What are, 2511. 

2. I£ow Proved, 2f50. 

H. At Eleet£(ins—&p GoitvoJlA'iiON. 


Othku Customs — 


! Eccukstastical Law. 


CRUELTY. I 

To Animals, j— Ate Animals. 

In Divorce Cases.] — ASte Husband and Wipe. 

To Children and Helpless Beings.] — Sec 
Gbiminal Law. 


Commons — See COaMMOn. 

Cojjyhold — See Copyhold. 

Corporation — See. Cohpobation. 

Minex — Sec Mines. 

Stoeh Exchantje — See Company. 

And see other specific titles. 

. VALIDITV AND REASONABLENESaS 
1. Genekal EurAE.s. : 


CURATE. 

See ECCLESIASTICAL LAW. 


CURTESY (TENANT BY). 

aSVt husband and wife. 


CUSTODY OF CHILDREN 

See HUSBAND ANI) WIFE (DIVORCEE- 
INFANT. 

Illegitimate. ]—AsVr Bas'ilv kd. 


CUSTODY OF DEEDS. 

See DISCOVERY— DEED AND BOND. 


CUSTOM. 

A. Validity and Reasonableness. 

1. General Pules, 23S. 

2. 2n Jlines, 241. 

3. In J fiyh n'a ys. 241. 

4. In. Contracts, 242, 

5. Pe.y)eefiny Parishes and Towns, 
(h J^uhlic Sports and (r'aines. 244. 
7. Profit. << a prendre. 245. 


A custnni i.s void which i.s unreasonable, Hn- 
certaiji, savour.s too much of arbitrary power, 
and tends to make a lord of a manor a Judge in 
his own cause. B7/Z’fl.s' v. Proadhent, 1 Wils. 63. 

It is no objection to a custom that it isgiot 
confomiable to the common law of the hind, 
//wtew V. 6 Teim Rep. 7(5(}, 764. 

Tliere can be no proscriptive right, in the 
nature of a .servitude or an ca.semeiit, .so laige 
a.s to iireclude the oixlinary uses of i)i'o})erty by 
the owner of the land affected. Dyce v. ilay, 
1 Macq. H. L. 30.5. 

Semble. that whore a claim, in the nature of 
p a seivitude or an easement, i.s incapable of 
Judieial control and restrietion, it cannot be 
sustained by prescription. Ih. 

It does not follow that rights sii-stainable by 
grant are necessarilv snstaiiiiible bv preserip- 
tion. Ih. 

A presen'i)tion for taking three bnshels of 
barley out of every ship’s cargo brought to 
I a certain quay to be exported, is reasonable and 
j good. Serjeant v. Pend. \AN\leA)\. 

A custom that e\’ery pound of butter sidd in a 
particular nmrket town should weigh eigiiteen 
ounces, is bad. Avl/le v. 3 'J’erm Rep. 271. 

Presumption of Legal Origin, j— Where an 
onerou.s liability has been asserted and submitted 
to for a long serie.s of j'-oars, although tlio 
evidence begins well within modern limes, any- 
thing iiot manifestly absurd which will support, 
and give a legal origin to such a custom will be 
]n'esumed. Therefore, a liability to roiiair a sea- 
wall submitted to since IKIH ought to he ])re- 
sumed to have a legal origin. Z. cjl' -V. TF. Py.. 
V. Eohhi/iff Levels C'ommissioners, 66 L. ,1., Q. B. 
127 : 7.5 L. T. 621). 

The ownej-s of an oyster-fishery had, .since the 
1 reign of Elizabeth, held courts, and gi’anted. for 
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a reasoii;i})le fen, licences to fisli to all persons 
Tmialjitnig certain paris}ie.s.-vvho ha<l beenanijren- 
ticod tor seven years to a duly-liccjisal Usher- 
man. Xu an action by a person so qualified 
against the owners of the fisliery for not grant- 
ing him a licence to fish on payment of the usual 
tee :—XJ old. that the fishing, having ahvavs been 
by hccnee, bad luit been as of right, and tliere- 
tore could not give rise to a castoin, however 
gCTicmlnnd long continued. v. Coh-lipster 

3d L. J.. 0, F. 2U» : L. U. 2 fi p 
Attirmed 

L. R. 3 (J. P. .o7.-.. infra. 

Held aRu, that it was no objeetion to the cus- 
tom, if otherwise goofl. that the fee alleged to 
ltav(> been paid for the licences was not a fixed 
tee, hut a fee of reasonalde amonnt . J J}, 

^memorial User — PossibUity of Legal 
Origin.]— -1 here can he a legal origin for a 
ciwtom to moor vessels in a mivigable tidal 
estuary of the river Thames, forming part of the 
tort at I^ondon, by mean.s of liean'is liuried in 
the soil of the foreshore and nttadied to a chain 
and bttoj" to which the same vessel from time to 
tune returns, and .such an origin will be pre- 
snmeil on jiroof of immemorial user. Sneh a 
right is iiieideutal to navigation, and, apart from 
any grunt or dedication, aiiv of Her Maiestv's 
subjects navigating navigable tidal waters ‘is 
entitled to enjoy it. v. Urh/Af, (10 

Si W II - '*■ ^ I'- 

A custom that the rector sh.all occupv in, 
severalty forty acres, part of a common of i.2d() 
acres, m discharge ami satisfaction of all the 
tithes of hay and fodder on the whole eommon, 

^ J- 

'Hie owners of an anchorago-ground at Whit- 
Htable hail received all rmvAv (Uirlior- 

iMj there time out, of mind, and were also the 
mniers of an ny.ster-fishery adjoining the anclior- 


I Jtees— iteasonable Uharges. ! — The mere cir- 
i eunistanee of the owners of “an oyster-fi.slierv 
j having for a peril d of loO years received a fee 
j of 21. 2,s\ for a licence for four ilre(l.ges. will imt, 
j in the absence of all evidence on the suliject. 
warrant the assumption that 3/. 3,v, is an'iin- 
i reasonable sum to ileinaml for such a lieeiiee. 

I 3nUg v, ColahoKtrr ('nrpiiratUyn. 37 Jj. J . (! 1’ 
278 ; L. li. 3 0. P. oTo ; Ifi W. R. !)S7 — XI.k. (,di. ’ 

Marriage Fees,]— A marriage fee cannot 

be claimed of common right, but if it is of a 
reasonable amount, may lie due Iw cnsiom 
Bnjant v. Foot, 9 ,R. S. 44-1 ; 37 Ij' ,1 O r’ 
217; L. R. 3 Q. D. 497; IS L. T. r,87;"l(j 
W. R. S()8— Fix. Ch. 

When a fee has been received for a great 
length of time, the right to which could 'have 
had a le,gal origin, it may and ought to be 
assumed tiiiit it was received as of right during 
the whole period of kgal ineiiiorv to the lU'csent 
time, unless the cmituiry i.s ])rovi'iL Ih. 

The ri.ght to a payment claimed as imme- 
morial may be disproved by jiroof of its lieino- 
rank; i.o. so large that it' could not jiossiblv 
have existed at the eoinmeneeuieut of the tinie 
ot le.gal memory. II. 

_ The court will take judicial notice of the dif- 
terenee in the value of iiumev at the time of 
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wuidi tbo orticcv Isreudv luul wilIins^t•u perfimn, liatl put up a stall for the sale of refreshments 
rliat sudi a claim <“aii lie Mibstantiatcd. 2h. at a statute sessions for the hiring of sen ants , 

this had been done for more than iifty years, and 

Irish Attorney-G-eneral.] — The Irish at- the statute sessions had boon held before o Eliz. 

torney-gencml refused To eiiteftaiii a writ of tliereupon, ooiiteiuled that he liad a 

^‘iTor,’ for the purpose of fleierminiiig whether or custom to erect his stall in the same 

not he should grant his fiat thereto, without the I as at a fair, or, at all events, that he bona 
eustomary fee of fifteen gnineas, on the ground | (.ij^imed such a rigid, and the justices’ jiiris- 
that If was the immemorial practice of the olliee ! ^vas therefore ousted. The justices 

of theelerk of the attoine.v-general that tjucIi a j eonviefed him: — Hchl, that the justices 

fee shrtuld he luiid on lodging a writ of error, . p-,j. ^hat as the statute se.ssions 


The practice was ))roved 
niore than Ihiify years : — H 
■of tlie fee was so great as ti 
the inference that it could 
the rime of Riediard I., an 
sumption of its immomoi 
arising from the evidence of 
dw/cZ/e, J<> purl p. Ir. 11. 2 


to have existed for -ivere introdueed Iw the Statutes of Labourers, 
Held, that the anioiint jp.j,,j. ,.,j: .^vlliell was in the reign of Edw. il, 
1 IfHnl i to j.i i.i i... 


to kwl im!siist ib]y to i 1,^. no niich cxistoiu )>y inimeinonal 

; nut have existeil in usiige as was claimed, Himpson v, IfcZZ^ 41 
iid to rebut the pre- (.^ pjr, . ip 7 q. 15. 214; 2() L. T. 

orial legal existence 

if modern enjoyment. to erect a booth oi- sttill, diirnig 

- ^ the jieviod of a fair or mai-kel , on any iiart of a 

public street or highway (suflicient sjiaec being 
NES. ! left for the public to pass') is a good custom, 

- of th(‘ Isle of Mam i BMorh, <5 Q. 15. 8K:-5 : IH L. -I., Q. B. 


2 In Mines. I left for the public to pass) is a good custom, 

T1k‘ Act of Settlement of the Me of Mm,. v. IMM, (1 «. li. 3«3 r 13 h. .1.. Q. B. 

1 7(>:4, confirmed to the tenants their cnstoinary 

^‘States <if inheritanee. ••saving always all mines -t. iN (lONTKACTS. 

and minerals, of what kind and nature soever, „ . n 

ipiaiTies and deifs of flam slate or stime”:- Vanation of Iiocwoienta.)--~A 

Held, that a eu.t.im by the tenants to dig for vary or alter the constriictim. of widte (kwii- 

clay ami sand di<i not <-unlravene the .*aving 

clause, and that such tenants were entitled to Eq. 4.),) , _4 L. 1. ().).>, 1. 

*lig for clav and .sand. Aft.-(rpii. of JIioi') off'- , 

Y.\l/yZc/irmvf, 4S L. J., P. ('. Hfl : 4 Ajip. Cas. A custom to tundrol the words of -.i co.auu t 
'2*f4 ' 40 L T 704 P. C. tLeed must be oue which both paitiets to the 

a’ custom that anv tinner within (.'ornwall covenant can know, ami musMje certain and m- 
may „e,im.-e a fight;,,, the wKO, 


limits, taking puiceedings in the stannary court, , 

•of which the landowner has notice, and complct- j <-•. 1 • Hf ; 4*4 L- I - 4.H ; -4 W . it. i 1 

ng his title in that ciuirt, anti in ease of minerals I inconsistent with Charter-p 

leing fmnal. renilering a portion of the produce 1 _ chartered to iivoc 


to the lord or owner of the soil : and that the 
rigid’ so acfiiiircd may he jireserved by an annual 
renewal of the bounds : and that it is not neces- 
.sai'v for its pre.servation that the niiiierals (if 
iiiiy) within the limits should he sought after, 
aiid the laml worked for mineral iiurpnses by the 
.houndowiier. or on his behalf, is bad for iin- 
rcasouubleness. lioqpri^ v. lirrHton. lu <j. B. 2(i ; 
17 L. •!.. <L B. fl4; 12 -Jur. 2(i:L 
lu an net ion for working mines under ground 


Inconsistent with Charter-party.] — 

Where a ve.ssel is chartered to proceed with 
cargo to a " safe jiort ... as ordered, or as near 
theieiinto as she can safely get, and always lay 
and discharge afloat,” the master is not bound 
to discharge at a, port ^Yhel•e she cannot, by 
reasiin of her draught of ^Yatel•, "always lie and 
discharge afloat ■’ witlioid being lighteiieih even 
if she can be lightened with reasonable di.spatch 
and saferv in the immediate vicinity of the port 
or in the 'port it.self. A ve.s.sel was chartered to 
proceed with a caruo of grain from Baltiuiore to 


'i? 


; ■ " ™; L ««, or' tl,; f„.W. 1«.t U;,yo-ot, H-m-l,.,,, Mlhou^ 

■ ■ '• mnensntion on anv other iMiortioii of her cargo, but the di.scharge of cargo 

ii'i, n-on Iv^s l a 'is 1«4 m ' Safety in I.owestoft Hoads. The consignee ; 
too Y (ri-iinrlllp ‘ ( Ahr/f ! i>-4 Bis own expense to lighten the vessel 

1 701 • T-1 T r O B I ‘I’? - 'in the roads, but the master vefigsed to proceed 
to Lowestoft to (lischarge, and Went to Hai'wddh 
hat such a rioht could not I the iieare-t safe iiort, and there discharged 
hat .such .1 light could not cargo :-Hcld, tlmt the consignee coul. 1 not 

Devonshire are not entitled I '•cw'ver damages agminst the .shii>owner tor the 
t water from streams into ; «fisalot the mayor tm ^ el" 

that pnrp.>setodigtl•<Mlellc^s| y''^7l^■^^^ tV ' b-ilo 1 ’ ’ 

lands. .BftMiird v, Smith. S I-"* .T *»'4B , TV - R. 0.).) . U A. 

Held, also, that evidence that it was the cus- 
■ tom (if the port of Lowestoft for ves.sels I 0 be 

: the harbour was not admissible. I?/. 

HlctHW’AYS. ; By a fihavtcr-party the vessel was to deliver at 

•god under .a Ac (> Will. 4, e. oO, ' II or so near thereto as she could safely got ” ; 
.‘ng a public footway. He i to ' discharge as customary ; the cargo to 'be 


.aoeoiiul. and justified under that right: — Held, 
fii'i-f. tlnit such a jire-iei'iptinn was had. as being 
unreasonable. IfilfoH y. (fninrlllp (AVrZ), 
I). A; M. (114 : :> (J. B. 7U1 : Li L. ,1., Q. B. Lfli : 
.H.hir.HlO. 

Held, .secondly, that .such a right could not 
vxist by custom. Ih. 

'!’he staniiers of Llovoiishirc are not entitled 
by custom to divert water from streams into 
tlieir mines, and for that purpose to dig tnuielies 
•over other iieople's lands. Jidutdril v. SiiiltJi-. 
2 M. A Hob. 12!>. 

Add ,w MinE-s. 


A ))erson was charged under .0 Ac (> Will. - 
, 72, with ohstrnethig a ]rablic footway. 
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tn aiul taken finaii alungsule the ship at v. 1 0. i\I. & 11 

raerdiiml’s risk rtiul cxjjwisc!. Tlit; draught of 1 Gale. *> : -j 1^. Kx. lUD. 
water of- The vessc'l vvith the cargo oil hoart I' was _ , 

too great to aJknv her to reach H. The nearest Peramhnlation of Boundar 

poiji t to wliich she could safely get was t>.,Avhei’e eastoin to j)eraiid3ulate ih 

the nierchant refused to accept delivery of any [larish is not svifficieiit to stq 
part of the cargo, in order to lighten the vessoi, Ic iieranihulate the homidst, 
part i)f her cargo was tliscliiirgetl into lighters at O'l'iuit v. Arnr/wif, 12 .Price, 7 
S. and sent in tlieiu to H. Her owner having A custoinforparisliionersou 
sued the. charterer to recover the lighterage ex- tlic bcjundaries to go thr 
])ensi's — Held, that a defence alleging that by lunise situated within the jia; 
the cvistoin of the y:)ort (if TI. the defendant was the, Imundary line, is unven 
not hound to take deli ve].y elsewhere than at H. Taylnr v. /h’/v’iy, 7_A. i: 15. 40 
W'us had on demurrer, inasmuch as it sought to W. W. ik 1>. (1415 ; i L. J., M. 
set up a (Uistoin iiiconsLstent -\vith the WTitten -r ^ t 

contract, and tluit tlie plaintilf was entitled to . Iti^ahitants ()f Bistnct._ 
recover the lighterage expenses. lAnifon v. nihalnlauts tor tl 

P. J). HK); 41 L. T. «(1(! : 2.S W. 11. *i<ljonimg and coni igv 


AW; (jl.'iii Evidkxgu— S innpiKOr 


linSPECTINtt lAUlSHliri AND 'J’OWNS. 


Bates, Making of,] — Where a parish contained 
within itself a borough not co-e.xreusive with it, 
and the mayor of the borough, on a return to a 
mandamus for allowing a poor-rate made by the 
chtirehwardens and overseers of the whole yiarish, 
stated a custom, which had existed since til Eli'/., 
c. 2, of aiijiointing separate churchwardens and 
overseer.s. and <(f making soyiarate rates for the 
borough, and for those yiarts of the |iarish which 
lay without the borough ; — Held, that such eus- 
toiii was invalid. i(V.r v, A'tirdini, 1 B. A; Aid. 
.024 : H) it. It. 37(1. 

Appointment of Churchwardens.] — Down to 
1848 a parish consisted of six townships, and 
by custom the churchwardens were eho.sen 
as follows : — Tn omj towniship fhe outgoing 
churchwarden jircfented two names To the rector 
to choose frtim, in four other tmvnshijis the 
parishioners presented 1 wo names to the rector to 
choose from, and in the sixth two names wore 
similarly yu-eseniixl to the rector ; and the six 
persons chosen hy the rector hecanie the parish 
churchwardens. Tn 1848. hy an orderin council, 
tipprovitig of a scheme yu-eparod by tlie ecclesi- 
astical commissiiiners iindm' ii A 4 Viet, c. 113, 
the Last-nientinneil townshiyi was constituted a 
separate reetory, and from that time in the old 
parish the five remaining towuiships only pre- 
sented names to the rector, and there were oidy 
five elmrchwardens elected for the yiarish 
Held, that the seyniration of the one townshiyi 
did not .affect tlie custom in the rem.aining five, 
and that the five yiemnn-s chn.seu thereumkr were 
lawfully elmrchwardens of the yiarish. Jimtimr 
V. Hull, 37) L. (’. P. 332 : 1^. K. 1 th P. 748 : 12 
Jur. fN,8.) (;48 : 17) L. T. 3.'»2 : 14 W. E. fid l : i 
H. & E. 8iH>. 


6. Public Spoets and Oamk 


Village G-reens.] — The law of Scotland agrees, 
with the law of England in holding that the- 
right, to village greens and yilaygrounds stands 
uyiuu a yirinciyilc of original dedication to the use- 
of the ymblie. Dyce. v. JIuy, 1 Maciy. H. h. 
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pcr'iiins, rticli as fiwinen or oirizeiis, {*l;aminjr a ' jn-operlv claimed W cwstoni. liui'ev. Wurth -1 
in -TOSS, wliolly irrespective of land ; and : El. iV: lil 702 ; 3 C. L. II. 74-1 ; 24 L. J., Q. B. 
toliririu the rielir wifliin rlie term casement in ' loH ; 1 Jar. (X.s.) 704. 
that section, it mast bi‘ one analoyoas to tluit of i 

a riylit of way (H- a riyOit of waterctairse. iind To take Clay.] — In an tiction for hroakinj^ the 
mast lie ariyOit of utility ami henetit. andnot one plaintiffs close, and tligs”'.? and carrying away 

of mere recreation and amusement. Ih. clay, the defimdant justified as owner of a hriclc- 

Idlii, and pleaded that all occupiers thereof for 
Horse Training.]— A custoin for the inhabi- thirty years had enjoyed, as of ri.ght, to dig, take 
tants of a jiarish to exercise anrl train horses, at atid carry away from the close so much cltiy' ns 
all seuwmahle titnes of the year, in land beyotid was at any time required by him and them for 
dm limits of the parish is bad. t^nii'p-rhy v. Coir- making bricks at the brick-kiln, in every year, 
Muo, iin L. -T., E.\-. o? ; L. 11. 2 Ex. IKi ; la L. T. and at all times of the year : — Held, that the 

0(17 : ir> W. 11. 4.*d. claim was iairea.souable and batl. v, 

Corhy. Q. B. 41.5 : U. ic M. 44'.) ; 14 L. J., Q. B. 

_ , , 304 : S Jur. 212. 

(. BKOFITS A PRKXDUK 

Custom Invalid.]-A custom for the irdtabi- ! Itivolving_ Sight to W.]-The dght, tc. the 
tants of a parti(ailir place to take a profit q J ^vdole ot a gtYcn substrattun ^ 
ahem, solo is lia.l ; a rieht to take such a iirofit i ^ Js.a right to latnl and cannot be dai mod 

ctin be claimed bv prescription only. CrhLrutl \ \v 'aV" f 

V. Murhorr, 4 Tern Hep. h 7 ; 2 il.' 11. 512. J? os d ^ M. & U . 3.-5 ; 12 L. J., 


[towever anc euc, uuiromi, t ^ • i i * • i i. r 

;s of that <-ustom may be.!. To take Shmgle.]-A si,ee.ai custom for he 
4 Kav k .1 57') • •?7 I ,) i mbabitants ot a parish to take shingle for the 
O'hS • '(■ '\V r 'tSo' "" ■'■'■’! repair of the highways in the parish from a iior- 

nv the soiUd ai'mther with- ! ^he beach above higdi water mark, being 

laimed by proscription, nor I a’lvate property, is bad. being a claini of a prof. v 

.,..0.1 ...vo!-,„o..cd, S t. iSfi.iVKsi:*'’ 

To an action for breaking and entering land of 
-The ilwellers in a parish i he plaintiff, being part of the seashore, between 
lire any right to a profit a high and low water-mark, in or adjoining the 
ring a custom to a profit a towuiship of Owthorne, and taking grnvcl, .stones, 
are included in the class sand, and seaweed, the defendant pleaded jileas. 
ight, the custom .so laid is 'if justifieatimi, some .setting up a riglit in the 
• 071 . 34 L, T, 3S3 ; 25 W. 11, inhabitants of the towiishii, of Owthorne to take 
the gravel, Ac., to he used for the cultivation and 
! impro vement of their land ; others claiming it for 
nistoin for all the inhabi- { the necessary rejiairs of the liighways in the town- 
such. to enter the close of j ship ;otlicrs setting np a pre.scriptive right untier 
3 lish there without limit, | a thirty or sixty years’ user resiiectively : and 
«c.v, (5 C. B. SI ; 17 L. J., ; others claiming to exercise the right as parish 
I officer, for the reiiair of the hi.ghways : — Held, 
tering tlie plaintiff’s close, | that the pleas were liad : for that, .so far as they 
ed that there is a pulilic wore capable of being const) ued as justifying 
il, and over the close, for under a custoin, such custfim would be void, 

0 go ami pass on font at ail being a claim of a profit a jireiulre in alienosolo, 

1 ]>leasurc, and that there which can only exist by grant oi' prescription ; 
imeniorial an ancient and and that if the claim was foundetl on prescriiition 
I iind approved of, within it would be eqmdly bail, inasrmich as it was a 
le close is situate, that the claini by persons wl\o, not being a corporation, 
lie lieiiig liavc iilwiiys used | were incapable of taking by grant, and not being 
ought to liavc. the liberty I claimed iii a quo estate. Ylo/t.'itulilrw J\’lrJioh'im, 

along iind using the foot- 1 ].! C. B. (x.S.) 230 : 32 L. J.. C. l\ 210 ; 1 1 W. II. 
of an.ding witli rods and I (5!)S, 
footpath, at all seasonable i 

’or recrciit ion only, andnot To Glean,] — Ko person lias at common law a 
ifieil the trospiiss ; — Held, right to glean in a harvest field : neither luive 
ii set up a right liy custoin the poor of the pari.sli, lesrally settled (as such), 
dre in alieno solo. JUu/ul any such right. Strrl v. Jfoii/jhto/i.,1 ; 

Bl. 712, n. : 3 ri. L. H. 2(;i ; 2 k. K. 715. And see ^^'o7iled(|(• \. Mutumuj., 

, : 1 Jnr. (K..S.) 707. n. : 3 1 H. Bl. 53, n. 

die right of iishing in non- To carry away Boughs.] — A custom for poor 
irc they ai e to some extent and indigent householders living in A. to cut and 
m/vr V. v>V'efc/«’r. !)(.). B. D. cari-y away rotten houglus and hninchc.s in a 
J. B. 248. chase ill A. cannot bo supported ; the liescripTion 

of the iiersous entitled being too vague. Hrlhy 
V right in the inhabitants v. Rohintton, 2 Tenii Uep. 753 ; 1 K. li. (ilo. 
upon the land of a priv.ate 

vvatei’ froiu a well therein To Cut Wood.] — A right claiineil by tlie in- 
, is a mere easement, and habilants of a pm ish to cut and ciirry'away for 
e, and may therefore be use as fuel in thiii own houses fagots or baskets. 
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"" e‘»Hmoii I luanor. In consideratiun <,f repairing a wharf 
lirdfiUi m-cii(lrc in ^ j n'inair, not coiiiiniipn; it to llin wharf, 

Hh T ^ T ’ * Descent of Lands.] — A oustoni within a niaiior 

'■ I rL;ht ;.f"l i' ^^'^'^cond to Uie chk^st Stster. 

that a !-f.rlo lying witlmi a manor, I where lliere is neither a son nor a dauglifer, does 

StaSrJJ cl.lest niece: but the lands 

brmehesof trees^n' descend according to the niles of theemn- 
3 S min 'X.f til'oii the. waste lands mon law, in default of such son. daughter. an<l 

A/ii r L/,; /' ^;y custom, .sisler. ^-Vw/nvh/ v. ;S>;my. 1 Teriu'Rep. 


' SJ'E.tSFMr\T’ custom of descent in a manor was, in the 

u/M> hAhhMh^i. I Kiit^iish. the yoimgost son of 

j the person last seised inheriting in preference to 
H ('USTOM.S OF \lAvnnv.: | the eldest ; and if tlie youngest son were dead. 

Ol AlA^OlLs, ' without issue, then the next younge-st son ; and 

1. VALiDiTr ' <l't«ftlitcrs as co-parceners ; and if 

I no issue, then the youngest brother of the person 
Nomination of Jury.]— An immemorial ciis- ■ sci.sed. and the yonngest son of the ymuigesl. 

tom, for the .■steward of a manor to nominate the i i*"' *^iinh youngest lu'other were* dead or 

jury to serve on the eourt-leet at the election of ! youngest lirother were dead without issue, 

the mayor of a ])orougli, is good in law Jfrr v ■ youngest brother ; and if no brother, 

H D. & It. 24t) : 2 li. & 0. ">4 ; 1 L. .]* ; sisters taking as parceners. There was also 
■(P;S.) K. B, 232 ; 2ii B. E. 2 14. " ‘’iie entry of descent and admission in favour of 

Twenty years’ regular usage, uncontradieted ' F’i”'.if‘-'st son of the uncle of the pensoii last 

Aind unexjilained, is cogent evidence for a hirv ' '”*** cidry of descent ami admission 
to presume that a custom for the srewaid of a ' shewing the descent to the youngest sons respec- 
manor to noinhiate the jurv to serve on the were heirs ])areeners to 

court-leet, at the election of the mayoi- of a I sei,sed :— Held, that there was no 

borough. Is an immemorial custom. Ih. i tiyi‘i‘-‘"cc' h> authorise an extension of the custom 

q— „* T 1 . de-scent in favour of so remote a collateral 

_ oweanng of Jurors,]— A custom, t(» swear the I'ehitive as the youngest son of the younge.st 
jurors at one court-leet to impiirc and return brother of the great-grandfather, e'x paito 
tnen presentments at the next coint, is l>ad in niaterna, of the person seised. MuqqJeton v 
iaw v. Jloitrriij). 2 East, at!. ! Baiuwtt. 1 H. A: X. 282 ; 21) L. J„ E.x, 47 ; 2 Jur. 

ad was j (>■’•«•) 1 <>20. Affirmed in the Exchciuer Clhamher,’ 

the lath ot December, winch day was given them ; : <> ^V. E. 182. ' ^ ^ 

_o make their ]u-esGnrments : — Hehl, that an ad- i I'be word descent in the presenlmcm of the 


Nomination of Jury,]- An immemorial ciis- i 
tom, tor the .-;tewiird of a manor to nominate the I 
jury to serve on the eourt-leet at the election of ! 

is gor«l ill law. Jfr.r v. ! 
VnZf///c, .3 D. & li. 240 : 2 B. & 0. a4 • 1 L J 1 


^.^c^cntmenrs :— weUl, tliar an ad- 

juunuuoiit of .such diu-ation (which was admirred 
to be according to the custom of the manor) was 
not unnece.sHarily unreasonable. n'ihvrl- v 
h mrlmr, 3 B, & Ad. 43. 


-B- 1 rainng by devise takes bv d< 

, Measures.]— A custom in a : i'’itbin the meaning of the custom. lUrlt 

m.uioi, for the leet jury to break and destroy ! Blrl-h-j/. 33 L. J., (Jh. ,s]7 ; L. E. 4 Eci 21fi 
mensuros found by tliem to be false is lawful i '* 

-IIA ■ : TTb« nf twin 1 A XI.. X .11 .1 . 


The word descent in the presenlmcm of the 
custom of a manor is to be construed in its po^mlar 
.sense as a T.uking by any mode of .succession, not 
in its technical sense tis a taking bv-inheritance 
its o{)posed to a taking by ]uirehase*'; and. there- 
fore. a per.«(in taking by devise takes bv descent 
within the meaning of the custom. .Birl'Bi/ v. 


_ .... 111 ., .■,v.)/,uig ueigms ana measures, : - - . .....x ,^.... 1 . <... ..xun i;,uii, mihui 

wn ’i ‘ plL'itded that they were sw.irii, ! «i''i »'alt, which by them or anv of them 'shall 

viml I <'i‘ .spent on the ground udthin a manor, 

xv-eot hiig tothecnstt.mut the manor of JStepney : I eertam nnU, is anod. Corf y. Bir/M- 1 
and that It was the custom of the .inry .so k’oni ! i 

'““.t measures within the | custom tliat all the tenants, resiants and in- 
•1 m «. i sV'i f : and they habitants within a manor, should grind at the 

* “‘y’ 'lefendauts. being ou such lm'<Ps mill all their corn and grain, as well «i-ow- 

t e^5^inHff^ Avcima”'.'''"''’'!’ 

f utnd ' nieasure-s, which they pbtees. and .spent or consumeil in a ground state 

trial tlci mAmU ]t' Iboir lespoctne Iiouh's A\i1hin tlu manm, m.iv 

in til • custom: but it docs not cxtemltn 

If rosti-iiin the inhabitants who <lo not grow corn 

Ivnuf m re.stwere close at and grain, or who have no corn and -rain of 

m r ! ti^ • * to let any question Ibeir own, from buying or usinu in sncli lumses 

o iinha 'tlfftt?' 1®’’^ ll>e case, being of .t^tomid corn or flour,' though it may not have' 
lield thm thf nh?Sf ” on the record :— been ground or grown Avithin (lie manor, but 
AA-trAm It f ^ ^ produced from corn grmmd at other mills 

"f appearing by the plea that the Blrhnrdson v. WaUter, 4 D. A; E. 4;t,s • p i t'’’ 

"w, if. 7 the court-leet. acoortling to custom. 

\ ''' 1 L. J., K.B. Suspension of Custoni.1— And wlnu-e bv 

tt^<i eu.stoni of a manor all the- tenants, resianm 
Tolls at a Wharf, ] — A nroserintioTi n- tm.t xP nihabitants within the manor Avere bound 
.Oil 0, „u ,aS«witMu 4 


"in -ir, son..,., f , 4 f Min.]-A custom that all tlie inliabi- 

X an act ion toi .seizing weights and measures, , *ai>ts ot a manor shall .grind all their corn, grai 
ur dei-en.lants pleaded that tlmv w,..-,. and imdt. whirh >,v th..,,, o,. ,-,p xi..... 'X 
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l>k(.‘L‘rt, uTiil which, aflcv the gvijuliuo- theretif, 
shoultl be spent or consumed in a ground state in 
Their liouses. at two ancient mills belonging to 
the lord, or one of them, at their own optioji, and 
the lord having intlled down one of the niills, so 
as to deprive the tenants of their optiott : — Held, 
that the cnstozn was snspetulcd. Minltin'diion v. 
Oijjes, 4 I). & H. ni2 ; 2 V>. ic C. 841 ; 2 L. J. 
(o.s.) K. B. 182. 

Toll for.]— In azi action ujinn a custom 

fm- not grinding at the |)laintitfs mills, the 
plaintiff may declare generally upon a custom 
for a certain toll, without specifying the izai'- 
ticnlar toll, or the consideration for it, or that it 
is a re.asonaljle toll : ,and a eontinuancx' of uniform 
p.aymcnl and Jicipiiescence i^ evidenc,e of its 
reasonableness, and the court will judge under 
all cinmmsfanees what is reasonabh'. (rifnJ v. 
CaUHriL 1) M. S. (h) ; 18 Ti. H. Hid. 


Erection of Booths.]— 
tuaUers to erect booths 
parcel of the waste of a 
lord for holding fairs yc 


aistom for all vic- 
a common, being 
(jr (selected by the 
evoi’y fortnight), 


and to ])]aee ])Osts and tables there, a reasonable i 
time before the iMouday next after the Beast of j 
Pentecost, and to continno them so erected until 
the Feast of All Souls, each paying therefoi’ to ! 
the lord a conij)en>atiou of 2 t 7.. is eond. Smith v. 
TifxiDi, 1 P. i: D. HU7 ; IV. W. & D. 74'.) : D A. A E. 
4815. 

Profits a Prendre.] — A cusuau may be good 
for copyholders to carry away the entire soil of 
their copvhold tenements. ITuumev v. ('hiini‘t\ 
4 De Ch, J. A: S. G2<i : H4 L. J., Ch. 41 H ; 11 Jur. 
(X.S.) Hi)7 ; 12 L. T. IGH : 13 W. E. 

The ilwellers in a parish or manor cannot 
acquire any right to a profit a prendre ; and if 
in laying a custom to a profit a prendre, the 
dwellers ai-e included in the class alleged to 
have the right, tlie custom so laid is bad. 
Allqood V. 34 L. T. 883 ; 23 W. K. GO— 

A. 

The first section of the Preseription Act (2 k. 3 
WTll. 4, c. 71), whieh relates to profits a prendre, 
applies only to cases where one man claims by 
custom, prescz'iptinn, or grant, some pzrofit or 
benefit to be taken or enjojujcl from or upon the 
laml of anorher, and has no applic.ation to the 
case of a right claimed by a co]iyholdcr izi his 
own tenement, according to the custom of the 
manor. Ilanmt'r Chuiu'e, 

A custom in a manor that copyholders of 
iidieritance maj" Iweak the surface and dig and 
get clay, without stinr, out of their copyhold 
tenemeuts, for the purpose of making bricks to 
be sold off the niaiior. is go(Td in laTV. Salislntnj 
QMtnvjitiii) V. (jUidufonc, ‘J H. L. Gas. G92 : 34 
L. J.. G. P. 222 ; 8 Jm-. (K.S.) G23 : 4 L. T. 849 ; 

W. 11. 'J30. 

2. ENniANCHISEMEXT. 

Effect of Award.] — Bj’’ the custom of a manor 
the loi'd. with the assent of the homage, could 
make c.opyhold grants of paid of the manor 
waste. The lord granted a portion of the waste 
to ('■„ reserving tlie trees, and subject to a Te.st,rie- 
tioti against building on any part of the ground, 
in the grant was a power of entry for the lord, 
the trustees of a charity and the copyhold tenants 
of tlie land adjoining, for the purpose of pulling 
down houses thereafter erected on the soil 
granted ; and also a power of entry for the lord 


: and the trustees, for the purpose of cutting dowuu 
I tree, s or shrubs obstructing the prospect from the 
i charity waste, / C.’s interest' vested by purchase 
I in B., who gave notice to t he lord, 'under the- 
i Copjdiold Enfranchi-sement Acts (4 A 3 Viet,, 
c. 35, 15 & 16 Viet. c. 51, s. 8, and 21 A 22 Viet.. ' 
c. 94, s. lO), of his desire to have the land enfran- 
elii.sed ;~JFTeld, that the award of enf ranchi.se- 
merit put an end to the restrictions above 
mentioned, and that the land must lie valued as- 
having been ilischarged from thenn Jirahnut v. 
Wilson, G B. & S. 979 ; 35 L. J,, Q. B. 49 ; L. II. 

I Q. B. 44 ; 12 Jur. (N.8.) 24 ; 13 L. T. 319 ; 14 
W. 11. 28. See also CopyilOLD. 


I Of Similar Customs,] — On the question as to 
I the c.xistence of a custom in a particular manor, 

I evidence of a like custom in an adjoining maum'r 
j though within the same parish and lect, i.s not 
ailmissihle. Amfleseii (^Marquis) v. llatkerton 
I (Amv/), 11) M. A W. 218 ; 12 L. J.. Ex. 57. 

] A custom in ti manor may he proved by one 
I instance, Hanmee v. Chance, supra. 

I In a suit by a lord to restrain a copyholder 
I from digging vitreous sand on his own tenement, 
j eviflcnoe of a custom to dig vitreous sand for 
i twenty-seven years, and of a custom to dig sand 
I gcncr-ally for a long period, was adduced : — Held, 

' thill the evidence of the custom was .sufficient, I Ik 

\ In Eace of Written Documents.] — Evidence 
sufficient in itself to establish a custom in a 
lUimor will be insufficient to establish .such 
custom in the face of iiucient documents made 
witliin the time of legal memory, and whieh 
negative the existence of auv "such custom. 
Portland iDnlte') v. /////. 35 L. j., Ch.439 ; L. R.. 
2 Eq. 7G5 ; 12 Jur. (N.S.) 28G ; 15 W, R. 38. 

Presumption.] — Tlie meauiiig of s. G of the 
Preseription Act is, that no presumption or inter- 
ference in siqiport of the claim shall be derived 
from the bare fact of user or enjoyment for less 
than the prescribed number of j'cars. TIanmet 
V. Chance. 4 He G.. J. A 8. t)2G ; 34 L. J.. Ch 
413 ; 11 Jur. (n.s.) 397 ; 12 L. T. 103 ; 13 \V. R. 
55G. 

But where there are circum.stances in addition, 
the statute does not take away from the fact of" 
enjoyment for a sliorter period its uatmal weight 
as evidence, so as to iJ|reeludo a jury from taking 
it, along with other ciiicumstances, into consitlera- 
tion as evidence of a grant. Ib. 

Cttstomary or Prescriptive Eights,] — Custom- 
ary rights of copyhold tenements differ from 
prescriptive rights ; the former are usages whieh 
apply to a number of persons in a certain distinct 
or locality, but proscriptive rights are claimed 
by one or more {lerson or persons as existing in 
themselves or their ancestors, or as attached to a 
particular estate. Ih. 

The law has laid down no rule as to the extent 
of evidence whieh is required to establish a cus- 
tom, or frem which the presumption or inference 
of the fact, of a custom may be rightly drawn. 
It is the province of a jmy to draw these con- 
clusions of fact, Ih. 

Circnmstaiices under which the court, sitting- 
as a jiuy, found the existence of a custom in a 
copyhold manor authorising the tenants todig 
for and get .sand, sandstone, gravel, and clay 
from their respective tenements, and to cart and 



nr P” fO I So 

s.;::u-L2si.''&:j ”.r ''■^' : s 

Loss by K'egligenoe.l— There i 
Jilipiioahle to ceelesiastical persoo 
hiy. when tlie que.stiou is whethe 
tu,q to them have or have not 
neghgenee. I/). 

Leases without Enjoyment.]— 
pro. it <u (iiijoyment. nn.ler tlieni. 

TO prove a particular custom of a' 

V. ff oii(lhi)i.w.:-, Term Eep. 112, 

Erequent Grant of Licences. 1- 
charged a rule for a mamlamus to 
Ilia nor, to eompol liim to erajit . 
tenant to <lig Jmek earth tor the puTposer exenu^ 
enitoof r ” ^ ‘'"T evidence of aiiv Held, tli 

hil f u mth- I ' “'"‘’'7''’ tl>ey i I'ertie.iih 

sV o i w/- f f- "-‘1 ■■ i ^M*l 


t heen lost^'^'hv I all Tenancies. 

■- ; of the country is proved to o'. 
; sidered applicable to all tena 
-tjeases without j wiv created, wliether \-erl>'il < 

, are admissible ! expressly or iiujiliodlv exelud, 
manor. CInrIt- : terms tliemselves WUlthis v 
,n.:;i .Dougl.lSS). | 81!) : 12 ,lur. il.S.S. 

-The court dis- : Traversing General Custon 
> the lord of the i aotiou. a defeudaut tileaded a 
a licence for a| to all farms within tin- nofis 


■ustom 


Avhate 


n.J— Where, to ah 
custom applicable 

*h, which were not 

oy special agreement or otherwise -— 
t.t:o avail himself of the fact tliat iiis 
■tarm was exempted, the iilaintiff ought^ 
verse the custom generallv. lint to con- 
d avoid It by slmnviiig that the excep- 
ie<I to his hirm. v. OnilnrrZ 

Ti./p'!' femanr had ai 

three VC- longer than j Agricultural Tenancy — Selling Elints — Be- 

„ . I ‘f ploughing, and it was iieeessarv to 

Depositions in Ancient Suit.]-In an action by ! nvX'" 'T 

a u pjholder against the lord of the iinin.ir for J | Jw Vo P X whieii 

raK letmn to a mamlainus, in which inand-iTiin< ' ^ i suriace lu the ordintiry course of 

a ciishom was set fm-th, in respeet of copviadds ' ^ and there 

*'l‘at the survivino- life | ...-.‘luim eiistoui ufi the 

-htmld be set by the homage, to he cnnal to tw.i i ^ ■ — Tleld. that siieli a custom was 

™.y value, aad „ot aali.'v ,,1,'",*^; Vlf "ify--- f“> " 

•ilcptisitioiis jinide in an ancient suit" instituted' i o ^ ‘-^• 

a.hamst a former lord of the n.anor bv a X. i J- P- 

who claimed to he admitted to a copyhold for I • Ol- 

ives, upon a custom for auv copvhol.l teiiant fm - 1 

We or lives to chauge or fill up his Jives n-ivimr i P «oa 

p .l.a U,rf a rcasJt,al,lo Bae! ,rbf« "" "■ 

"1.1 or Ins steward, and which <lcp()sitions%vcre ' 
made In witnesses on behalf of the said eoin- 
{oitl T lo he admisMbie evidence J.n- tho 

to (!,as depositions of persons called on behalf of 
inffi -rX'i-T?* "1" ■? ''■•‘lithe new cojiy- 

persmis n.akimg\sm;h''‘d^^^ 

uc!o ''’itL The enstoms of thV 
araa cuMom iviw „„t. ui ourtrovaBy tia 

^Scflir/AV 


•taining the nature 
ird is to be hud not 
-'s state in be their 
custom, as to what 
ly done throughout 


must be eo 
vf J/iflin ( 
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Taimt. ■^4() ; Hi 11. 1{. fia;!. C., nom. Ttiats V. The trastee in bankruptcy claimed the luruitnre 
J-’i/in, 2 M;u<h. Ill ; llolf, ‘Ja. on the ground that it tras at the date of the 

bail kinptcy in the possession of the bankrupts 
neral Lien. ]— -In an action the defendants as reputed ownens, with the consent of tlic true 
ied tilt! retaining (if the goods under an owners (J. k Oo. — Held, that the assignment of 
‘lit custom, ii'oiu time inimemurinl, used in the whole projierty which was duly registered 
rude of jiulilic waixhousc-keejjors in London, was an act of bankruptcy, hut that 0. i: Co.’s 
11 sucli inililii' .warcliouse-kiitipci^ to Inivc a furniture not having been paid for remained 


me I their proijcrty, and was not : 


luui.: i.iitjn jmjjicigv, aiii.i was nui. m luc urucr aiut 
■emaiuing in their warehouses, for and dispo.sition of the baid<ru]>ts, and did nut pass by 
le of the Mierehants or other persons the assignment; that the assignment was gooil 
siteh pulilic warehoiise-kettpers are so far as it was a mortgage of the leasehold, but 
r enijiloyed,^ fur all moneys or any was void so far as it was iisaigiimeut of personalty 
iereof due from such nierehants or as lieiiig an aet of bankruptcy, and that the 
ms to such wai-eh !. use-keepers, for or trustee was entitled to all the ])ersonal effects of 
of advances or expenses which such the bankrupts, but not to the liireil furniture, 
elmiisc-keepers slioidd have made or L. J., Oh. 4i)~» ; 18 Oh. I). 

1 , in or about the payment of duties. ilM ; la L. T. (>2 : Ht) W. U. 21 — 0. A. 


goods con.signed 
lay men t of freig 
oiivevance of suc- 


oii accuun I of advances or expenses which such the bankrupts, but not to the liireil furniture, 
[lublic warelmiise-keepers slioidd have made or ('miviwiir v. .ol L. J., Oh. 4i)~» ; 18 Oh. I), 

been put to, in or about the payment of duties. ilM ; 4a L. T. (i2 ; 'Mi W. U. 21 — 0. A. 
o)' of customs on goods euiisigiied to them from The custom of hiring furniture for the pur- 
ahroad. or the payment of freigljt and other poses of hotels is so notoriou.s that no person 
charge^, for 1 he eonveyaiiee of such goofls to the giving credit to an hotel-koepur is entitled to 
port o! Lou'iou, or t lie entering, lauding, and assume that the furniture of wliieh he is in pos- 
warelioiising such goods ; — Meld, tiiat such session is his own property. The foundation of 
custom was mireasoiiable and unjust, and could the doctrine of ■•reimted ownersliij)” is that a 
not be supported in law. L-'urkurt v. f\wpfr. man has been iiormitted to obtain false credit ; 
2 .Scott. .■)2H: 2 Hodge-, l.lh ; :i Bing, (.v.c.) Kit : this custom is .so common, aiid so well known’ 
€. L. .1., 0. B. Lll. that a man cannot gain false credit by the pos- 


_ Dealings-Whem Uacertain.]_Tf there is a '"xhe IsJonrurietMug a piano out on hire 

nroS^in^r'nevsnn t agreement by which upon the pavment 

piof.^ssion. ],er,sn is eniployiiig<ine m such trade of the i.rice fi.xed for the ptircL.se bv monthly 
o. pn)fes.ston will he taken to have dealt with instalments e.xtemling over a period of 'thrS 
him aecordnig to that usage, hut a u.-age for a yours the hirer becomes the nwuir of the pimio 
veterinary surgeon to chaige tor his attendanoc uiid which is known -is “the tln‘/.c v.-oi' 

As to Sale of Corn.]— A custom of the Liven tool '^d the order 

corn market, that when corn is sohl bv samVile. di'^l]'''^dioii ot the Inrer on Ins becoming 
if the buyer <loes not on the dav the corn is .sold {i'ffS'f'-'-f' liJttnchanl, In 

examine the bulk and reieet it‘. he cannot after- T' A] L 'Iv. 1 H-S L. T. tili) ; 


corn market, that when corn is .sohl bv samiile. 
if the buyer <loes not on the day the corn is .sold 
examine the bulk and reject it, he cannot after- 
wards reject or refuse to jiay the whole price, is 
a reasonable custom. Stnidvi'A v. Jamnum, 2 
Uar. & K. 557. 


Purniture.] — The fact that it is the 

custom of furniture dealers to let out furniture 
Printers,] — By ihe custom of trade, a printer tdree years’ hiring and purchase agreeruent 
is not entitled to recover for jirinliiig a work tlisen title the general {niblic to assume 

until the whole is completed and delivered. householder is the real ownerof 

w Mawuuni. 1 Taunt. 137. “le turnitiire which is in his house. IJx 

There is no general enstom of trade bv which Air pnrte. Fowln\ In n\ 23 

printers are bound to insure for the booksellers A. T. 453; 31 W. li. 833;' 47 

the paper of the works which they print. Jfmv- J* l . 470— 0. A. 

iUfUi V. O/ilh'it, 2 il'auiit. 325. •‘■Jie turnlLure in the dwelling-house of a trader 

. . having been seized under an execution a friend 

Machinery — Fixtures.]— Machinery affixed to of his bought it from the sheriff at a Ltuatidn 
the ireehold of ironworks is eoii.sidered to be then verbally agreed tlnu, the flebtor .should 
within the urdei- and disposition of the bankrupt continue in possession of it and use it as before 
trader, where, by the custom of the country. Paying, by way of rent, interest at 5 nor certt’ 
when iT.jnworks are let. .such articles are fur- per annum on the purchase-monev, until he 
nished by and euntiuue to be the pru])erty of should be able to repurcha.se it at the price 

irSi Until agicement, but ihere Was no 2l- 

of V o 1^’“"'' o remain t he proper ly the existence of any custom of hirino- furniture 

ol 0. A Co. Lpoii one instalment being unpaid —Held, that the t/ustee was entL, d nr/L r. ‘ 
t . & (Jo. put a man in possession of ( he furn iture, niture. Ih. c-ntitJed to the fur- 

and the defendants e.xecuted a^^ assignment of 

the lease of the. hotel, and of all their personal When Purchase ComnletP 1 __ 

ch.iaek ami ehects mehidmg the hiretl furniture, written agreement, IL hired tL’iiiture of^ t 1 f 
C. A to., and afterwards became bankrupi.s. value of 63Z. from L. A Go. It. wilj to pa^fL 


a ; 31 W. 1C 833 ;’ 47 
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it by monthly instalments. Tu the event of non- 
Ijayment of any instalment, L. k Co. might 
seize and remove the furniture and retalce pas- 
.session of it. On payment of all the instalments 
the furniture wa". fo become bis property, but 
nntil such payment it was to remain the sole pro- 
perty of L. & Co. This agreement was not 
registered as a bill of sale. The furniture com- 
prised in the agreement -was in the possession 
of It. at the e.omniencemcnt of his bankruptcy ; 
— Held, that the])roj>erty in the furniture did not 
pass 1 0 him until all the instalmeuts had been 
paid ; that neither the agreement nor the licence 
to seize the furniture amounted to a bill of sale 
by H., and Dnu-eforc that registration was nii- 
noce>sarv. Itiihn'f.'tmi, Iti rc, Zeirho pdvte, 
47 L. 04 ; 0 Ch. IJ, 410 ; 30 L. T. 12 ; 2fi 

W. It. 733~C. A. 

- — Option of Purchase— Distress by Lessor.] 
— Agreement, for the hire of railway waggons for 
the term of five years at a yearly rent of 10/. 
apiece, with power to tlio lessors, when the rent 
should be in arrear for seven days, to distrain 
goods on the lessee’s itreniisas. ami soil, &c,, as 
landlords may on rlistrcss for rent, tlie lessee at 
the end of the term to have the option of pur- 
chasing the waggons for 5.s\ each. The lessee ' 
having gone into liquidation, the lessors dis- 
trained under the agrueiuent. The agreement 
beiiig aduutted to bo <jf a usual character having 
regard to tlie subject-niatter. a motion iti an 
action by the debtor and the receiver under his 
petition to restrain proceeding's iqiou the distress 
was refused. Tlie agreement and the distress 
thereunder were held not to Vie in fraud of the 
general creditors in the lessee’s Voankruptcy. A 
power to distrain udLl not by itself in an orclinaiy 
case render siwh an agreement fraudulent against 
creditors in Viankruptcy. L/‘M(Oir. Ydrlmltb-e Ihdl- 
u'uy IVd/jf/o// Vd., 50 L. J., Ch. 208 ; 20 W. K. 4(i(). 

Proof of.] — Evidence of the general opinion of 
mcreluiuts is allowed to be given to jirove the 
custom of merchants, (’nmdrn v. Chwlrif, 1 
W.'BL417. 

The opinion of merchants is not the custom of 
merchants. JUdhi v. Jduxf I/xVr/ Co., supra. 

To prove the mauuer of eouductiug a particular 
branch of trade at one place, evidence may be 
given to shew the manner in -vvliich the same 
branch is carried on at another place. Sn?df v. 
Kennewtoj, 2 Dougl. 510. 

Usage of tnulc is a general and prevailing 
coiii'se of Imsiness, and witnesses who are called to 
p'ovo it should eau'.e their minds to revolve over 
instances known to 'them of its having been 
aetetl on. Iftfll v. Bt'iisoii, 7 Car. A T. SHI. 

A usage of trade must be proved by instanecs, 
and cannot be suiiportcd by evidence of opinion 
merely, ('uitninijhinu v. 0 f ar. ic I*. 44. 

Senible. that a plea of a custom of trade in 
London may be supported by proiif of a custom 
prevailing in London and other English ports. 
MUwctfil V. JJfhhert, 3 Q. 11. 121). 

Aloiig-contiuucd practice of average adjusters, 
who prepared their statements acc,or<.Ung' to the 
law as laid down by the courts, is no evidence of 
such a custom or usage of trade as can be im- 
pliedly incorporated in a contract between a 
shijiowner and owner of cargo. The dofeudants, 
who were the owners of cargo, in an action 
against them by the shipowner to recover a 
general average contributum in respect of ex- 
penses caused by the ship putting into a port of 


, refuge, landing, storing and reshipping the cargo, 
and leaving the port, alleged a custom of trade that . 
in .snclia case the e.xpensc,s incurred in amlaboiit 
wai'chonsing tlie cargo were apjrortioned among 
the owiicns of the cargo [done, and the expenses 
of rcsliipping the cargo, port dues, Ac*,, wen-c 
borne by the owners of the ship and freight, 
rievoral witnesses were called wlio gave evidence 
to theeifect for sixtj' or seventy yeeu's the 
practice of average adjusters had be<'n as stated 
by the tlcfendanls, bat llmt. in coiisecjuence of 
the decision in Atii'ooil v. Sclhn- (5 Q. B. i). 2S(;'). 
some average adjusters h[ul altered their mode of 
iidjustment in such a case : — Hehl, that tlrls was 
not evidence of a custom of tmdc which couhl la* 
left to the jurv. Siriuhok v. Walhu'o. 40 L. 'J'.. 
742: HOW.'Bv.y.ll. 

Implied Contract.] — On the sale of goods Vjy a 
uuimifacturcr of such goods, who is not otherwise*- 
a dealer in them, there, is, in the absence of any 
usage in the particular trade or as regards the- 
particular goods to siqiply goods of other makers, 
an iiniiliod contract tliat the goods shall be those 
of the manufacturer’s own make. Tlie plaintiffs, 
who were numufaemrers but not dealers in iron., 
by a writ ten contract, on the nuirgin of which 
was their trailc-mark (a crown with their initials), 
contracted to sell to the defemiants, who thereby 
contracted to buy of the })laiutia,s. 2,1)01) tons of 
.ship-plates of tlie quality knomi as “ crown,’’ to 
pass Lloyd’s .survey, to be delivered monthly at 
the defemiants’ shipyard. The contract con- 
tained a strike clause by which tlie supply of the? 
iron contracted for might be suspendeil during: 
the continuance of any strike of workmen ; but 
it had 110 express stipulation that the plate, s. 
should be of the plaintiffs’ manufacture. Beforc- 
the contract was completed the plaintiffs closed 
their work:-;, find proposed to complete the con- 
tract by delivery of ship-plales of the quality 
mentioned in the contract made by another firiu. 
'I’he defendants having refused to accept tlicse. 
thc plaiiiti-ffs sued them for breach of contract. 
At the trial the defendants teuciered evidence tO' 
shew that iu the iron trade there is a citstom that, 
under a contract between a manufacturer of iron, 
pktes and a customer for the supply of tliem, the 
.seller must, in the alwence of stipulation to the 
contrary, supply plates of his omi make, and 
that the purchaser is entitled to reject other 
plates if tendered, though of the quality oon- 
triictcd for. The lcarno<l jiulgc at. the trial re- 
jected this evidence, and gave judgment for the- 
])l[iinti'ffs : — Held, that such evidence was im- 
properly rejected. Johnson v. Jbn/Uon. .'>0 L. J.. 
(/. B. 753 : 7 Q. B. D. iMK ; 45 ‘L. T. 374 ; fid 
\V. 11. 350— (;. A. 

And SCO Tkabe, 

I ■ . 

j E. CUSTOMS OE LOXDO.N. 

! ]. What are. 

la General.]~A citizen of .London caiuiut 
under the custom dcvi.se land out of lAindon in 
uioitmain. 'f’hc resirltie of a mixed fund «>• 
given results to the liuir-at-law and next of kin 
in proportions. MidilUhin v. Cnfcr, 4 Bro. C. 0.40!), 

If money be doviseil to an infant daughter, wlio- 
marries, the court may rcfirso helping the husbiind 
to the money, unless he nnikcs ii suitable settle- 
ment ; though if the ])ortiou be small, and the 
husband^ a freeman of London, the custom of 
London is a suitable provision. Mf/am.s* v. Pierre,. 
3 P. W. 12. 
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Tf a lew;, ha i. pens to a freeman of London's Porterage of Aliens’ Goods.]— The rights of 
osiate, hy tne nwolveney oi: the executors, such the city of London, and of the parties ain jointed' 
lo-. shad lie borne out, oh the testamentary jiart by them, to the unshipping and porterage of 
oi nm estaio oniy and not out of llie whole aliens’ goods imported into London, are whoUv 
pers()na] estate L,wl v. Ihu-lt., Pre. Ch. .loO. aljolished by » 4 Will. 4, c. whether these 

\\ Hire an obligee is sued by tlie custom of goo.ls are consigmed to British merchants or to 
l.omlou, ins co-secun ties shall contribute ; so by aliens resident there. CoUiiei' v. fftpnnef, .a Scott 
Juj custinu oi, Luiidim, when a surety pays a debt, (sr.it.) 34 ; 4 Man. & a. 67« : 12 L. J., (I P. 73 
be siiattiuanitain anacf ion against the princiiial, _ , 

though he lias no eounter bond. Liiyer\\JVeI.son. . of Foreigner.] — A custom in the 

I Yern. 4.i(i. ^ ^ ' ' city of London, that a freeman of the city shall 

Tlu‘ custom of London shall not prevent the on work in the manual occup, at ion of a 

artcnilance of a lerm on the iiiheriinnce. Tiiiiii. l>btehcr one who is a foreigner to the liberties of 
V. 7>7/f/i. I Vern. 2 ; 2 Ch. lias. 41). S. P.. Iloww ‘‘ity, is goo<l. SIikw v. Poynfcr, 4 3S^. & M. 
V. Prpplnil, hi. U)!. ' 290 ; 2 A. & E. 312 ; 4 L. J., K.' B. Hi. 


-The custom of London 
rai.-ing of a building on an 
to obstruct the jiassage of 


Obstruction of Highway.] — A custom within 
the city of London, that if any jierson has occa- 
sion to erect or jiull down any liuilding near to 


attendance of a term on the iiiheriinnce. Tiiliii. l>btchor one who is a foreigner to the liberties of 
V. T)(}ii). I Vern. 2 ; 2 Ch. lias. 41). S. P.. Iliww ‘‘ity) is good. SIikw v. Poynfcr, 4 E'. & M. 
■x. Peralml, id. 104. ' 290 ; 2 A. & E. 312 ; 4 L. J., K.' B. Hi. 

Ancient lights.:— The eiistom of London Obstruction of Highway.]— A cusloni within 
AvhicU tiuthoiiscd ilie. rai.-ing of a building on an ‘^ii’y "i"' i-'OJidon, that if any person has occa- 

old foimdation, sons to obstruct the iiassage of hi erector pidl down any building near to 

light and air through the ancient windows of a within the city, and has occasion 

neighbour’s house, is abrogated by 2 i: 3 Y’ill. 1, io erect, place and continue any 

i'. 71, s. 3. Mviuduaif Taylors' Co. v. Tntsroft boai’ding in such a manner as thereby to obstruct 
11 Ex. 0,7.-. ; 25 L. J., E.x. l'7H : 2 .Jiir. (X..S.) 35(i ‘-‘nclosc any iiart of any public wiy, and has 
4 W. 1.L 295 — £x. Ch. S. V., Fa If erd Co. \.Jay. ^PPbbd to the lord mayor of the city for his 
2 H. ik U. 414; 3 Q. B. 109 : 11 L. .L. (p B. 173 ; to erect, place and continue ihc .same, 

(:i .Jiir. 8u3. ' '' ' Hie lord mayor has full power and autliority to 

The presumption of a right, for twenty years’ miHiorise, license anil permit such person* to 
iindisriirbed enjoyment of light, is oxchided by hoarding, of such dimensions and in 

the custom of .London. Wy/ts/anlry v. Zer, 2 m.inncr and for such time as he thinks 

Wwan. 333. ' liropcr for .such [lurpose, is a imsouable custom, 

a party may justify under it in erecting 
Appentice.j— It an apprentice in London a hoarding on a public footpath. Bradhee v. 
marries without Ins master .s consent, the masler Christ's Hosidtul, 2 D. (N.S.) 164 ; 5 Scott fir R 1 
Giiiinot turn him away for that reason, liut must 79 ; 4 Man. A Cf. 714 ; 11 L J CP ‘^09 ^ 
sue his covenant. Ffrohet.^-m, o' ’ • «., v. . ^ 


sue his covenant. 'Stephensou v. Uoulditoh, 2 _ 

Vern. 492. Foreign Attachment. ]— To an action for 

_ One apprentice gives a bond to another appren- Hue on an award, the defendant pleadetl 

tiee for 50f., won at jilay. Bond decreed to be ^'i^covery by attachment, at the suit of a credi- 
delivered up, gaming aitiong apprentices being the plaintiff, in the Mayor’s Court, and that 

of the worst cousetpiences.'' By the custom of ? '^’^i^toiii existed in the cit 5 ' of Loiulon, that if, 
London, a master may justify turning away his “i n plaint in the Mayor’s Court, the defendant in 
aiiprentice if he frequents ffiimins, Woodroifev plaint made default, and it appeared that 
2 Vern. 291. - - • any person owed such defendant any .simi of 

v r raouey, such defendant .should be attached by 

Election of Members of Corporation.]— The such sum of money, so being in the hands o*!- 
coininon council of .Loudon has not any juris- custody of such other per.soii (as garnishee). The 
diction to impure concerning the election of any plea did not allege the custom to bo. that the 
person to be one of the common ooimcilnien of .garnishee must he resident with in the city Uiion 
ttie etty, loi-, by the immemorial custom of the return to a writ of certiorari, reciuirin<>' the mavnr 


■; 'U Thu iiumenional custom of the return to a writ of certiorari, requiring the mavor 

city, the cognizance and examination of such iiml aldermen to certify the custom :-^Hcld. that 
eluotious belong to the court of record, held no such custom existed as alleged in tiied'efen- 

I’lea. Croshu r. JfChpriayfon, 5 Scott 
./c^c.v,2 brn.P. C.4.J3. (K.R.) 637 ; I Man. A: (1. 933 ; 12 H J., 0. P. 261. 

A custom of the City of London for the Court _ 

otMayoramlAldennentoexauiiiieanddetenuine to Further Action.]— In an .action bv 

whether or not a person elected alderman of a ‘'■g-bn.st B,. execution executeil upon a foreign 
want, and returned to the court as such alder- ^i^ttuelimeut in the Mayor’s Court of Lomlon, is a 
man, is, according to their discretion and sound plea in bar of the further maintenance of 

consciences, a lit and proper jierson and duly action against C., the garnishee in resjiect of 


lid ciisumi. iiV. 7 .- v. Johnson, 6 ^be same ilebt. Wehh y. Ilnrrell, 4 C. B. 287 ; 
iliiiLSou, 1. ’ 4 D. A L. 824 ; 16 .L. J., C. P. 187. 

that when the iidiabitants of Hi order to render a recovery by foreigm attach - 
hree times return to tlie court '‘^^TUit, according to the custom of Loudon, an 
to be alderman, who shall be ‘‘hswer to an action in tlie superior courts, there 
lording to Hie former emstom, ’TTist h.-ivc been execution e.xcculetl. Mayrafhv. 
h three returns, aceordhnr to b Ecott,627 ; 4 Bing, (n.o.) 782 ; 6’D. P. C. 

id sound eoiiseieiices of "'(he ; 1 Am. 352 ; 7 L. J., C. P. 299; 2 ,lur. 594. 


qiialitied, is a valid ciisioiu. llrx v. Johnson, 6 
Cl. A 'E. 41 : l ilobiiisou, 1. 

So a custom, that when the hihahitants of 
any ward shall three times return to tlie court 
the. same person to lie alderman, who shall be 
by [lie court, ai’cording to Hie former cmstoin, 
ad]uda:ed on such thice letutns acemdiiiir to 
tlie discretion and sound eoiiseieiices of "'the 
major and aldermen, not a (it person to support 
tlie dignity and discliaige the duties of the 
oliice, the mayor and aldermen may, for remedy 
tliereof, nominate, elect, :iud admit a lit per, son, 
buing a freeman, out of the whole body of the 
cit izens, to be alderman of such ward, Ih. ■ 

The latter custom is not abrogated by 11 
Ceo. 1. c. IS, s. 7 ; nor by the by-law of the'eitv. 


of Solicitor,]: — No inunieipa] 
oi tne corporation but that of London can apiioiut an 
Ub’TTTcy, except under the corporate seal, 
[ici.soii, J^nwld V. Poole Corj)oration, 4 Man. A H. 860 • 5 
ot tlie . 2 ^ y 57 J. . jg L. J., C P 

1 , b7 ; 7 Jur. 653. 

by 11 

he city. Cutting Fishing Hetc.]— Tliere is no custom 
in Lomlon giving the water-bailiff power to cut 
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unkwfurnotR or seize flsh. JBidh'okevJhnde.Ko, upon i he ex})ve5s agreement that lliev wonld 
1 W. Bl. aOy. renounce the jiayment of ItJ. licr peek, anil dis- 

regard the rota, and not put their e:imiiig.s, into 
landing of Oysters.] — The deputy day -meters the common fiiml, iait retain every man his mvu. 
of the city of Londoti are entitled, by im- On a bill tiled by the other sixteen deputy day 
niemoriai custom, to the. exclusive right, by ! oyster-meters to restrain those two new uienibers 
themselves and their servauis, (^f measuring, of their body from working, exeeid tpion tlu' 
sboTelliug. unlofuling .and delivering all oysioi’s same terms us all the vc-t, and from ili.-vegavding 
brought in any boat or YC.ssel for .sale, along the the by-law.s and regulations of the laxly of 
river Thames, to :t])y [dace within tin; limits of deimly <.iay oy.sroi'-nietei’s ; — Hcdd, that it was 
tlie port of London, ami ro receive a rea.soiiable tioees.stry fur the plaintiJfs to make out the im- 
cnmpeiHat ion for so doing; and a jury found memorial cxi.'^teuee of the bodv of tvliieli they 
that s,',-. fur every score for the first liid bushels, formed part, otherwi-c they would have stood in 
and kv. for every score of bushels of the remain- tio better ]iosition than deputies appointed by 
dcr of a c;irgo, was a reasonable recompense to per, -oiis who were themselves de])iilies. Jh, 
thmu for the hthoiir of shovelling, unloading and Proof that there had been an eipial division of 
delivering out the oysters, exclusive of the sums the .scorage dues received by the deputy day 
pair! 1i> the coj-poratioii of Loudon for metage, oy.ster-metor.s for the last sixty years, a former 
under 11 Will. it. c. 2!, s. 7. 'i'he meters are not dl*e,rec in a suit in which the common right of 
therefore hound to perform in their own persons the me.iers was in (picstion, and earlier cvill^'m^e 
the inannal labour of shovelling, ikc., but are tint the meters were employed by turns : — Held, 
bound to provide suifieient men for the ])urj)osc, to he .sufficient to .show that they were entitled 
anil are li.able to an act ion in default of doing .so, to an o'|ual divi.sioii among themselves of the 
Lityhmn'Hi'y. 4 M. ik W. 320 ; <S Car. k P. scorage dues which they received. Ih. 

397 ; 8 L. J.. Ex. J IS. H being proved that lor at least sixty years jia^t 

Uiiou a bill by the deputy meters of oysters at the affairs of the dejttUy day oyster-meters had 
Billingsgate, ai)])ointed l>y the city of London been regulated by themselves, and there being 
{the allow.anco claimed for nioTage, ikc.. of the no evidence of any interference with the body, 
cargoes brought to market being establislied as either by the yeomen of the waterdde ni' the coi'- 
reasonable by the verdict upon .an Issue'), an jioratioii, it wa.s held that the deputy day oyster- 
fieermnt ami payment of the arrears were de- meters had the right of making by-laws and regu- 
creed. Lewett v. Stiftou, o Vcs. (iS3. lations bimling on tlieii' body, as to the manner 

A decree by some against the others of The in which their duties should be performed. Jh. 
deputy day oy .si er-met ers having the exclusive Held, also, that however it might be corn- 
right of .shovelling, unloading and delivering pcrciit to the corpnmtion of London, in .such 
oysters within the port of London, for an account corporate character, or as representing the yoo- 
atid etpial fiiiportiomnent ainong.st the meters of men of the waterside, to alter the right, s and 
the Hcornge dues reoeiveil by them, such tlecrce duties of the office of the deputy day oyster- 
being foundttl on the immemorial existeuec of meters, yet it was not competent to" the eor- 
the body of meters, which was held to be proved, poratiori, in exercising the mere ])Owor of 
notwithstanding the meters were originally ai)[)ointing iuetc]'.s, to appoint one who should 
labourers, and that they habitually ile.scribed hold his office u}ion terras ineonslstent with tho.se 
thcm.selTes as seiTanfs of the eorpomtion of which wore prescribed by the regulations of the 
J.omlon. V. JJff)iir7.l0 Hnre.2\H‘j \ 22 body of meters. Ih. 

L, ,T., C'h. .107 : 17 Jiiy. 773 ; 1 W. Tt. o32. I’liat the emivt would not charge the dofen- 

The corporation <tf Ij. had from time iimne- dants with default in declining to receive an 

moriiil exercised the functions of superintending additional payment per peck for the services of 

the measuring and tinloading oysters at^ the the holdsmen. which many buyers would volun- 
market of L. This tliey ditl bj' Iheir officers, turilv pay, but to which the meters were not 
'■ the yeomen of the waterside,” who appointed lawfully entitled ; and would, on the other hand, 
eighteen ‘‘deputy d.ay oyster-meters, ' who by allow the defendants such reasonable payments 
Gustottt were etititled to the monopoly of this as tUev had made for the labour of the holdsmen, 
employnmnt. There was no immemorial fee; by whom the iluty of shovelling, unloading .'ind 
but in 17fkl, 8.9. per twenty bushels for llie first delivering the oysters wa,s performed. Jh" 
hundred bushels, and Ls. iier twenty bushels for Semble. that a payment which cannot })e 
all additional ipiantitics loaded, were, on a trial legally domauded, (ind which is even in itself 

for quantum meruit, iouml by the jury to be improper, may }'et be so legalised by custom as 

rea,s(mablc chargers. In addition to this, pur- th.at one of several interested parties is not 
eha-er-s of oysters usually paid to the hold.smen. justified in refusing it when proffered. Ih. 
or persons actually performing tltc work, a 

gratuity of L7, per jteck, 'J’hc offices tvere .sale- Market Overt.] — A wliolcsale warehouse in the 
able; but if ti deputy day oyster-meter tlied <^ify Ijondoa, n-cd as a shop, and having 
without having sold his office it reverted to t he glazed windows, in which articles are exhibited 
corpoittfion of L. Between 183G .ami two towards the street, is a market overt by 

offi,cc,s Uuis fell vacant, and were kepi by the the custom of London, fur goods commotdy .sold 
cotqKirat ion in their own hands, they conforming tf«!>'e. The custom is not coulined to shops 
TO the u.«ages of the body of deputy day ovster- ■‘'''■hicU are literally rqien to the sti-eet. Lyona v. 
meters. Those usages were nnainly such as 3 B. ic D. 177 ; 11 A. k; E, 3'2f) ; 9 (Jar, vt P. 

directed tlie rotation of employment, and the Q- “>1 > 4 Jm’. 503. 

throwing .-ill payments (e.xcept the Id. per peek, 

which went to the holdsmen) into a common IhtovED. 

stock, winch was equally divided amongst them. Recorder’s Certificate,] — The courts cannot 
The coriwratiori of L., wishing to put an end to take notice of a custom of London, uiilc.ss it has 
this monopoly, appointed two of the common been certified by the recorder. JInrtojiw Tluare, 
holdsmen to the two offices then in abeyance, 1 Wils, 8 ; 2.Stra. 1187. 
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But: tlie cmn'ts take notice of such of the cns- i 
toil!-' of Loiivloti a=; ajipciir in have been certifieil ' 
by rho veiMidci'. v. TluivlihiH. 1 ' 

■ JJoual. B7S. . ■ ■ I 

if rhe lord mayor and aldenneu have once | 
.•ei-ritied as to tlie (‘ustom of ijondoii, the ocrtih- i 
i-iue B '.;unclu<ive. and the court never refers the ; 
-anic <'juestion a se-cond time. Bnun. x. Jutot, 12 i 
Siin. 45.'! ; y J ur. 971!. i 

By Parol, ' — if a cnstoin of London is i 

put in issue which has never been certified, it is i 
projiitiiy 1 liable by the mayor ainl aldermen,; 
cciihicd ;it ihe bar of the court in term, liy the i 
iiioulli of ilie recorder. Bli/iiniirr v. JicHthnm, \ 
1 Pmrr. 24S. j 

A rule 1o enter a sii"e'estion that if is an j 
atneient custom that, where a custom of the city | 
of l.ondon is put in isme in any of the .sniicrior ■ 
■conns, tlie mayor and iddermen slicmld he re-; 
(liiired hy writ to return that custom by tlieir ! 
recorder orally, and for a writ eominandino them i 
so ti'i return it. is absolute in the first instance. J 
Y,h.r V. Li»iih)n forjuirtifhijiA L. T. 47(). i 

Certiorari,] — Whore a custom of tlie city I 

is put in is.sue, a certiorari _£roestothe mayor and ! 
■aldermen, enmmandiu" them to certify,* by the ! 
mouth of tlie recorder, whether or not there is | 
such custom as all e, end : and itiion such certiti- i 
-cate h3’' the recorder in open court, the iudgment I 
is etilered accordimrlv. Cnuiht/ x. JlrfherhitifoM, 
5 Scott (-x.lt.) 087 :' 4 Man. kO. 988 : 12 L. J., ' 
P. 201. I 

Judicial Notice,] — Where a custom of the 
■citv” has been certified by the recorder to a court i 

■ of record, that court notices the custom for evei- i 
aftei' ; but other courts of recoril. to which it has i 
not been certified, cannot take notice of- it. ' 
Biper X. Chapppll. 14 M. ik W. 824 ; 9 Jur. (!01. i 
.‘s. P., Jiruiii V. Knnt, 12 Sim. 458 : 9 Jur. 979. I 

The courts will not take judicial notice of the i 
custom in London to cart whores ; it must be j 
[iroved. Si a into it x. ■foiio.'t. 2 Sciw. N. P. 1225. 1 


I Non-user.] — Jjon<?-cont.imied non-user is strong 
: evidence of the custom never liaAung existed. 
\lIeiidiii.fU‘to/tx.JIo>ieij,24:^\^^ 

i Against whom,]— Evidence of usage can onlv 
I be relied on against those who have been theni- 
: selves, or wlioso prcdeees,sor,s have been, parties 
1 to the fact.s constitut ing such usage. Accord- ' 
I ingly, in a suit for rates agaiust certain occupiers 
; in a pari.sh, ■within a portion of .such parish 
I which had boon annexed to a borough Held, 
Ahat pj'evious payments of such ra-fes hy the 
j nuigistrate.s of the borough to t he authorities of 
i the parish afforded no evirience of usage against, 

: the individual oeenpier,s. .Ewintj x: 

! Mad. k 11. ■48.5. 

j Inconsistent Customs.] — A jury cannot, from 
I the stime evidence, tind a customary right iu all 
j the inhabitant occupiers of laud within a di,s- 
; ti'ict, and a prescriptive right to the same subject- 
■ matter, iu respect of a particular estate within the 
i district. JJlawift x. Tvotiomuiui, 5 N. iV: M. 8d8 : 

I 8 A. .y E. 554 ; 1 H, & 482 4 L. J., K. B. 284; 

I lost Grant — ^Profit a prendre,] — Enjoyment 
I of a profit a prendre by the owners and occupiers 
I of a jiarticular estate, during living memory, 
j without any evidence of user or non-user at unj' 
antecedent jieriod, is evidence of a prescriptive 
right, bntwill not. supporta pleaof alo.stgraut, Ih. 

in order to support such jilea of a lost grant, 
some evidence rending to point the user. *as re- 
gards its commencement, to the period of the 
supposed grant must be given. Ih. 

' Exceptions,] — If a custom is set forth geue- 
j mlly. and it is iJi'oved that there ,arc e.xceptions, 

I it is a variance, (rriffla v. Jilaiulford, Cowp. 

I 02. And see Petor v. KrndttU, f! B. ic C. 7U3 ; 
j 5 L. J. (o.s.) K. B. 282. 

I Meaning of "Words.] — ^.-V general dictionary 
I of the Englisli language is no .authority to shew 
j on a trifd the meaning of a wonl, -which is relied 
I on, .as deriving a peculiar meaning from mer- 
I eaiitile usage. Ilovtjhtou v. Gilbart, 7 Car. k P. 


F. EVIDENCE. i 

Form of Question.]— At the ti-ial of an action ^ 
for not accepting goods, described in a colonial 
broker s catalogue, the defendant's counsel i)Ut 
the catalogue int() the hands of a witness, and, 
without laying frunidation for the cpiestion by 
a-kiiig whether there was any usage, asked at 
once whethei’. from the catalogue, it would he 
infcrj'ed by custom that the goods were sound 
mid in their original packages : — Held, that the 
■ (ptestion in that form was inadmissible. Viii-th 
V. Perb, 13 \V. B. 28(J— Ex. Ch. 

Present Existence.]— A custom, proved to 
luive existt'd from time iiuimanorial till 1089, 
must be taken to exist still, if there isno further 
evidence ^tvoviiig or disproving its exi.stenec. 
SniloK V. AVg, 11 A. te E. 819 ; 8 P. A D. 505. 

Immemoriality.] — The general law as to 

a custom is, that if its existence at a distant time 
i.s showi, auil there is no ttvidenee that at any 
certain rime, it did not exist, a jiuw may infer 
tluit it went back as far a.s tlio reign of Bich.anl 
the P''irst, wliicli is tlie time of legal memory. 
Leupkliart v. Cooper. 7 Ctir, & P. 119. 


Abolition of Custom.] — As a custom i.s local 
law, it cannot be got rid of e.xcept by statute. 
Hanmerton. x. Honeij, 24 "W. 11. 608. 

See (thu EA.Sis.AlEkT. 

Admissibility to Explain Contract,] 
Evidexcb. 


CUSTOMS. 


CY PRES. 


DAMAGE FEASANT 

See ANIMALS— EEPLEVIN. 
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26B DAMAGES — llliat are Natimd Conse(iuenccs of Wrongful Act. 


Special 


! A. WHAT AEE NATURAL CONSEQUlHCEg;. 

I OF WRONG FUL ACT. 

1. IRIYSIOAL ILUIAGE. 

Contract to provide Stabling— Depreciation.] 
— The plaintiff .sent some lior-ses to stables ■vvitlt 
Avliich the tiefendant had contracted to supply 
him during a fair. Another person to whom the 
t lefcnilant had subsequently let the same stables., 
witJi the assi.stance of the defeiidant’H .servants,,: 
tur-ned the plaintiff’s horses out of the stable.s ,, 
without their clothing, and while they were- 
standing in the rlefeiidantls yard until other 
stables could be procured, some of them caught; 
cold and became depreciated in, value. Tbe jury 
found that the depreciation in value wa.s thev 
re,sult of the breach of contract by the defendant ; 
— .Held, that the d.efendant was liable for the 
depreciation thus caused, and that the damage 
was not too remote. Jfo/Fw v. h. ,f S. W. Rij. 
(L. II. 10 Q. B. Ill) qne.stioned. 'MJIalion x. 
FiclA 50 L. J., Q. B. .5.12 : 7 Q. B. L. 591 ; -i.l 
h. T. 381 : U J, P. 245— G. A. Reversing 29- 
W. E.472. 

Passengers put into Wrong Train — Incon- 
venience — Illness,] — A husband took tickets at 
Wimbledon for himself, wife, and two children, 
of tiA'c and sevenycnr.'JofagerosjiectiToly. toguto 

1. Pi'iuiltii nr Liqiriihifed TJumcifjes . — ! Hampton Gourt .station by the la.st train at night ; 

Penalty. . by the ncgligoncc of the porters they were pur 

2. Ramdifor or Injioirtion.—Sce INJUNC- hito the wrong train and carried to Esher ; being 

tion. ' unable to obtain accommodation for the night 

3. In AiRod,^ for Snedfto Performonre.— ''^^ or a conveyance, they walked home, 

T-. — I a distance ot between four and live Tuiles, and the. 

night being wet the wife caught cold and medical;, 
expenses were incurred ; — Held, thatlhe hu.sband 
was entitled to recover damages in respect of thh 
incniivenience suffered b}’’ being compelled t(.> 
walk home, but that the i,ilness oi the wife was 
a con.sequeirce too remote from the breach of 


DAMAGES. 

A. What are Natural (Consequences oe 
Wronqeul Act. 

1. Phydral Pi(mage,'2\j-t. 

2. Pfir.w/iul JnroMrrm'ejice, 272. 

3. Meamre- of Viilue and Lim. 

a. (lencval Principles, 274. 

&. Where no Market. 275. 
e. Market Yalue. 27(). 

(1. Where Hub-Contracts 
Purpose, 281. 

0 . Nature ttf Eight, 291. 

/. Aggrav.ation, Mitigation, and Eetluc- 
fion, 295. 

r/. Prospective, 299. 

/k Doidffe or Treble. Ilamages, 3U(t 

4. fkmtis of Artiofi when Iteooverahle, 3()(}. 

B. Practice. 

1. Aa to Virdlct.—Scr Practice (Ver- 

dict). 

2. JSrw Tria l.—See Practice (New T rial) . 
C, In Particular Cases. 


See Specific Perforjiance. 

4, Bmieh of WnrraiUy of Authority. — See. 

Principal and Agent. 
o. lufri/iyemnit of Pa tent. See Patent. 

6. Under Lord CamjthelV.'; Art . — Nee NEGLI- 
GENCE. 


In Artionn for Wronyfnl JDhminsal . — See I contract for damages to be recoverable for it. 
l\lA,STER AND SerGvnt. i irohh.s V. L. ib S. lU lly., 44 L. J.. Q, B. 49 ; 

8. Aetio/i for ]Vii,dc ayninnt Tenant. — See i 

' See prceeMny ease. 


Railway — Negligence — Theft hy Fellow- 
Passengers.]. — 4’he plaintiff:, by his statemonr of 
elaim, alleged that he hacl suffered damage 
thi'oiigh being robbed -while a passenger on the 
del‘cn<iants' i-ailway, and that through the refusal 
of the defendauhs’ .servants to afford liiiu facilities 
, for arresting the persons who had robbed him, he 
‘ was pvevoitted from recovering the properly 
stolen : — Held, that the statement of elaim 
disclus(;d no cause of action. He also claimed to 
recover llie amnant of the monev stolen frutii 


Landlord and Tenant. 

9. Action for Breach of Uorenant . — Nee 
Landlord and Tenant— Vendor 
AND Purchaser. 

10. Isni/c and Transfer of Storlts and Shares. 

—See Company. ’ 

11. Soit-ddirery of Curyo. — See Shipping 

(Uargo). 

12. Dhliononr of Bill of Brehawie. — Sec 

Bills of E.ychangb. 

13. iJefenfioii of Stoch. — See Detinue. 

14. 7n Actions of Trofcr. — Nee Trover. j him as dainage.s for the negligent overci'owding- 

15. Misrepresentations in Prosjicetus . — Nee | of the carriage : — .Held, too remote. Cohh v. 

CoMi’ANY (Prospectus.) | G . M”. By., (52 L. . 1 ., Q. B, 335 [iHas] 1 (). B. 

i(j. -let/u/M- of Damaye — Collision. — Nee j 5 ^^5 : 57 

.Shipping (Collision). j J. P. 437— C. A. 

17. On thile of Goods.See SALE OF Goods, j Caused by Railway Accidents. ]-Cuusidera- 
IS, mm Ijalmvr , — Woiiic AMU * tion of rluMlii’ecMons prffp^rlobc ^iveu Id jury 

LABOUR, I US t(j the (Uuauges to be, awarded to the plaintiff 

19. Aefion ayainst Carriers. — Sec Carriers, for (he bodily suffering arising from personal 

20. Aefions of Befamnfhm.See Uefajma- I V‘Di’>es. and the damages to be .awarded lo him 

TION. ' I for loss of professional income arising from those 

21. Ayainst Co-reS]H>nde.iit inBirorce Cases, w n 

—See ni'SRAND AND Wtvw 1 '• ; 28 \\ . E. 10— C. A. bee N. 

, husband AND W ILL. ^ ^ : 42 L. 1’. G : 

_'2. I- naerfnfiitnj a.s to JJawayes. — See IN- I 44 237 C A 

«iUNCTION. When a jury is called u] ton to assess damages 

See also BANKER — TRESPASS — PtEPLEVIN. [ for personal injuries occasioned by ncgligimta' 
and other sjiecifc titles. \ they should take into consideration two niaU(T.s 
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— tlio iiocuiiiiiry Icis^ nocasioiied I)}' tho , to ])C carried by the engine ixp an incline, was 
neeidcni ; and scenudly, the injury the party ' divided by i he ilcfendants’ servant .s. the carriage 
siisiains in his per^^m, ei' in his ])iiysical capa<rity J oecnpied l)y A., w'ith certain others, remaining 
■I'f (‘ninying life ; and. as regards the iirst. they i .attached to the engine. The hinder ])art. of the 
>hnuld lake into aecnnni, n<»r only his present | train having thcrenpoutlescendcd the incline %vith 
.l(,ss. liur his inea}iacity tn earn afntnreiin{)roved ; greiit velocity, tho engine was revcrseil, and with 
income. Fdir v. L. 3'. IT. It;/.. 21 L. T. 320 ; | the remaining carriages (inclnding that in which 
lb \\h 11. Oil. i A. was .seated) followed down the incline, also at 

A declaration in an acrion for negligence, after | a high rate of speed, until .stopped with a violent 
.alleging that tin* plaiutiti was hurt while being | jerk. In an action for injuries sustained by A., 
■carried .'is a passenger, concluded by stating as i it was jiroved that A. tvas jmt in great fright by 
■dauaige that she tvas greatly hurt, in:iinied, the occurrence, and that .she .sutfered from 
'.vounded, and jaa-maneiitly injured. At tin' nervous shock in consequeuee of such fright 
Trial, it was jii'oved that the ])Iaint itf was acens- iShe wa.s incapacitated from iierfonning her 
toiiied t(i the niiniagenieut of a restanrant, and ordinary avocations ; and medical witne,s.scs 
the judge ilirectuil the jury In assessing the were of opinion that her .sym})toms might re.sult 
iluniage,-, to ask t.hennelvi's, “what sahn-y would | in [laraly.sis : — Held, that- if great fright wnis, in 
a liuly tif expei-ieuce in the triiiic be alile to com- i the opinion of the jury, !i reasonable and natural 
Jiiand fo)' managing a public-lumse in London at ! cousc'iuencc of the circiimslaiices in which the 
a fair salary ’’ : — Held, tliar the question was | defendants had iilaced A., and .she wa.s actually 
justified by the form of the count, .although no j juit in great fright hy the.se circumstnnecs, and 
special iliunage was laid. Fuffiv- v. IMrojiotilan \ if injury to her ho.alth was, in their opinion, a, 
It;/.. 2b L. T. 73."). reasonable and natural consequence nf#nch great 

! friglit, and tvas actuallj’- occasioned tliereby, 

On Insurances against.] — A. ett’oeted damages for such injury would not he too remote, 

with .a railway- assurance company a contract, and might be given foi'lhein. Virfoviftn Itatlway 
which stated that he wa.s thereby assured by the I f'omiiiL'i.s-iourr.s v. CiUilfnx (13 App. Gas. 222) not 
•comitany in l.ouuZ., lo be iiayable to his legal j followed. Ball v. G. A", it//., 2(1 L. R. Ir. 128. 
rejireseutatives in the event of death happening ! 

to the assured from railwtiy accident whilst | Mismanagement of Railway.] — A railway 
travelling in any elas.s carriage on any line of | engine fell over from the line into tho garden of 
raihvay in Great Britain or Ireland, or a projior- I n jirivato party. 'J’hi.s liappeued thr(.ntgh the 
tionate ]jart of the l,U00i:, to he paid to the | nogligenco of the company’s servants. Damage 
assuied himself in the event of his sustaining | was done to flowers in the garden by a crowd 
any personal injury by reason of .such .tceideut. | that assembled there. In an action against the 
Tho assured was travelling in a raihvay carriage, I company hy the occupier of the gai'den ; — Held, 
-tnul on thearrivalof the rraiuatastation.andaf'ter I that the damage done by the crowil was too 
it hadstopjjed, he. in stepping nut. of the carriage, j remote. Svliolcf! v. North London Jti/., 21 L. T, 
without any negligence on his part, slipped off | 835. 

the iron stc]), whereby he sustained an injury : — i A herd of beasts was being driven at 11 p.m. 
Meld, that this was a railway neeiilent, and that ; along an occupation mail to some fields. The 
-the damages could nut be estimated by the pro- 1 road crossed a siding of a i-ailway on a level, anti 
j)ortion wliich the injury bore to the amount while the cattle were crossing the siding the 
payable on ln.s.s of life. Thpohntd v. Jtnilictiy | servants of the railway company negligently 
Bttssrnf/rrr Ax/iV rn HOP Co., 10 E.\. -1.5 ; 2 0. L. R. ■ .sent some trucks down an incline into tho siding, 
1034 ; 23 L. ,].. Ex. 24t) ; 18 Jur. oS.'] ; 2 W. 11. j which se[)arated tho cattle from the firovcr.s and 
■u28. ' frightened them, and they rushed away. Six of 

Held, also, that the. assured was entitled to them were ultimately found at between 3 and 4 
recover damages for rlie exjtenses and sufi’w'hig a.ni. lying dead or dying on another part of the 
■oceasioiied hy tho injury, but not for loss of time railway ; and they had gone along the occupation 
■or loss of profit. Ih. road iq) to a garden and orchard about a quarter " 

of a mile from the level crossing, had got into 
Negligence — ^Nervous Shock.] — Damages in a the garden through defect in the fences, .and so 
<'a'ic of negligent collision must ho the natural on to the line ; — Hold, that as the railway 
and reasonable result of the defendants’ act ; j company had been guilty of negligence which 
■damages for a nei'vous shock or mental injury caused the drovers to lose control over the cattle 
caused by fright at jin impending collision are and caused the cattle to become infuriated, it 
too remote. Thp Notfin// llUl (!) P. D. 105) wa.s no answer that if the fence of the garden 
.apiirovod. iatoriiui Jtaihniij Coinminxloiwrn had not been defective the accident would not 
y. ,57 L. J., P. G. I!!) ; 1 3 App. Gas. 222 ; have happened; and that consequently the 

58 L. T. 31)0 ; 37 W. 11, 12!) ; 52 J. 1’. 500 — P.- G. damages were not too remote. Snepsh;/ v. Ltui- 
Wliero a gate-keejier of a railway conqi.anv paxhirp. and Yorltshirc Jii/., io L. J., Q. B. 1 ; 1 
negligently invited die plaintifi’s to drive over a Q. B. I). 42 ; 33 L. T. 372 ; 24- W. R. !)9— C. A. 
level crossing when it was dangerous to do so, Amlxee CABKIER.S. 
and the jury, although au actual collLsioii with 

41 train tvas avoided, nevertheless assc.s.sed Horse Kicking through Wire Fence.]— The 
■damages bir iihysieal and mental injuries ocea- defendants were occupiers of a plot of land, 
.■'ioned by the fj'iglit : — Held, that the verdict which was separated from a field of the plaintiff’s 
I'oiild iu)t be sustained, and that judgment must by a wire fence. They turned into their plot of 
be cTitcivd for the ilefcndants. Qumre, whether landau entire horse ; and the plainlilF put into 
proof of “ impact” was necessary to maintain the his field a mare, , The defendauts;’ horse and the 
-.action. Ih. ^ plaintiff’s mare got together upon either side of 

hilc A. was travelling as a passenger in an the fence, and the horse by biting and kicking 
yxoursion (rttiii over a portion of the defendants’ through the fence injured the mare. The horse 
hue of railway, the train, which was too heavy i did not trespass upon the plaintiff’s field by 



-he injiirv toVlie ' Natural Conseiiueace of Original Negligence,] 
eld that there %vsis ' — steanislii[). tvhi]t<t getting mi her anchors hi 
that the iiluuitiif : Kale oE wind to proceed to a -afer ancluunge, 
here wa,s evidence ! Exiled to olitiiin the assistance or a 
niniittoi tiuil the 1 Eng sd as to enable her to iierfonn the matneiivre 
.7t/,s-A'. LoffHKlrnu j ^^nfely. .She was in eniiseipienee driven against a 
lU 0. J*. It); 31 I pier, where she again noglig'eully abstained for a 
I ecinsiderable time i'rmn taking the assistance ol 
j.a tug. which was ottered to lier. Having iilti- 
'lie plaint iff sent ! niatcly tidceii such assistanee. she. was towed in, 
he ac'isted. The ; EEie niily direction then possible, when, coming 
t field which was i if Eo a Intavy seaway and llie full force of a strong- 
1 bv a wire fence. ! ynlv, the towing hawser }iarted and she wastlrivt n 
lieence the gate ; -'ishorc. doing damage to the plaintiiVs projierty. 
eid was left open, i There wtis no negligence on the pan of the ship 
i to the cricket- • nf ter she took the assistanee of tlie. tug. The 
pted to drive the i Trinity masters having advised the eourt, tlait the 
sing- Ihroug'U the ' breaking of the tow rope was a. thing that would 
re fence and was ' " very probably" happen, considering the direc- 
ge was the natural I timi in which it was necessary to tow llie shij) 
te open, and that i f I'Eev she had collided with the pier, atid eoii- 
Y. fTm/d/v/. I f^nlering the wind and weather she wotdd meet 
Q. B. alll ; in ik j whilst being towed, it was held, that the damage. 
,fj 7 . I following uiioti .such breaking of the tow rope 

! was a natural coji-seqnence of the defeiidant.s' 
])laintiff bouelit a ; original negligence, and that the owners of the- 
efendant, a coach- ! •‘'Efp '"’ei’c liable for .such ilamage. The Geiior, 70’ 
se and the horses j -f- f E-'- "E'El. 

tlmt fho ' Collision— Coutract for Future Voyage— Ee- 
1 fii,» Uiit : inoteness.l — The lo.s,s to a shipowner of profit 

uiltv of ntriic-di- ' Etc would, but for a collision, have derived 

ff w‘-is ontitlfd^tn * ff'Ecf a contract previously entered into for a. 

adalsofordamageiE^"Em-e voyage of his ship, must be taken into 

iccond trial should lu .asses, smg the damage.s caiusud by the 

ro the hor.ses was "''EE' 

ilefeet in tlicpole. ' ^ ’ 

L!.2ail; 2Q. B. D. j~Ei. k. UV) 

’l-'E— ] One Ship Solely to Blame— Subsequent 

i Loss of Injured Ship.] — The defendants’ ship), 
)teness.] — A shipj- ; AvPiieh was admitted to have been solely to blame, 
a stevedore Avith j collided with the pjlaintitt's barque, cutting off 
.ship, p)romised to ! her starboard quarter, the eapitain of the barque 
ing reasonably fit j lomng his usual means of navigating his shipj — 
Iv.iins supipilied was | iuiniely, his .steering eonipass, log-line, and charts 
kind Avhich might | — ;,iid being left with an ineffieietit comp)n.ss and 
ixercise of reason- ; chart. The eapitain, in order to save his siiipj, 
stevedore. In the ^ nuido for the Thames, and. Avithout any Avant of 
ain bioke. aiifl one , care or skill in tiavigatinghis .shipi, mistook a cer- 
s injured in eonse- j tain .lightship) which he suav, ami, the course of 
: an action against I p^i,s «]iip being altered. ,she alnHi>t immediately 
vers’ Liability Act, j afterwards stritnded ; — Held, that the defendants 
contest the action, | wore liable for the ultimate loss of the pilaiiitift'V 
jmeiit of his claim, , and that the damages claimed in respect 
;ought to recover , thereof Avere not too remote, as the stranding- 
ges f()i> ^breach of j ^va.s the natural and reasonable result of the 
that 12i)l: was a ! defendant’s wrongful act. and was such a eojise- 
he ucculent to the j (jueuecas, iji the ordinary eourse of things, woith! 
luoneeof thc.diip - 1 ppow Lorn their act. 'Jhe CHii of Liuroh). .tt) 
ml such as niighl ■ l. J.. l\ 1 ; In I*. H. In ; (12 L. T.'lO ; 38 IV. 11. 
e been within the i 3 . 1.5 ,p A.spi. M. C. 475—0. A. 
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dam:iy'(; was iH‘casimk‘il to tlu- jiilaintitf's \)re- ! unless sixdi lo>s or injury would have occurrefl in 
Tit revoviT eninpeir'Ution fur wTiieh he whichever way the property had been ik'alt with. 
hrn!i,aiii aJi. action ng'ainst the euiujiany : — Hclil, Ih. 
iliat the (laiaage was not too remote, and that. 

tlu' pliuntitr. not ln/ing tlie mastei' of the work- Refusal to Admit Ship into Dock.] — In an 
niiin, oordd not he considered as contributing to action for a breach of contract, in not aiimitting 
file ilainage Ijy rea-na of his act. and was there- the plaintilf’s .sliip into the tlefendant'.s dock, 
fm-e entitled to iveover. Jii/rrow>>v. Mun-b Gnx W'hereby she grounded when the tide ebbed, and 
(Did Coke fie, -11 Jj. ,1.. Ex. Ill ; Ij. R. 7 Ex. 915 ; was dama:ge(l, it appeared that the ship left, in 
215 L. T. 5518 ; 2U W. II. -llhl— Ex. Ch. balliist a dry dock, wlicre. she had hemi repaired, 

and, hi charge of a pilot, was towed by a Steam- 
Horse Slipping on Ice in Road.]— -A servant | tug to the dock, •where she arrived about higli 
(in breacli of tin.- .^ietropolitan Poliee Act. 2 lS; ii water. In consequence of the clnuu of the dock 
Viet. c. 17. s. ."i) wa-heil n van in a piildicstreet, gate being broken, slie coultl not be admitted, 
ami allowed the w:iste water to run down the Tiie captain was nuaci-iuainted with the naviga- 
guiter towaids a grating leading to tlie sotver, tion, and, con.'-iidering that the sliip was not 
ahont t went y-iive yards off. fu eon.seqnence of sulKciently ballasteil to go to sea, direeted her 
ihe extreme severity of the weather, the grating to he ancliored where she was. At the ebb of 
was olisiructeil by ice. and the water flowed the tide she grounded and was ilainaged. There 
over a ].(ortiou of tlie causeway, which was ill was eontlictiiig evidmice as to the stiit.e of the 
pfivcd and uneven, and there froze. There was weather. The jury wa.s a.sivcd first, 'xvhether 
no evidence that the master knew of the grating there was a place of .safety to which the ship 
being obstrucfed. A la u'se. while being led ])ast could have been taken before the tide ebbed; 
the >pur. .slipped upon the i<;c and hiokeitsJeg: — and, secondly, whoso fault it was that she was 
Held, that this was a consequence too reraote to | not taken there. Upon the first (piest ion they 
be attributed lo the wrongful act of the servant. | returned no answer, being unable to agree, but 
Sbfn-p V. Pou'elL II L. .1.. C. P. if.l : L. 11.7 U. P. ; replied to the second, that neither the captain 
2r)fl ; 215 L. T. -llil) ; 2u W. R. r>8-l. I nor the j.nlot was to blame : — Held, per Martin, 

! B., tlmt the damages were not too remote to be 
Trespass to Coal Mine.] — A defendant tres- j recovered by the ]ilaintifF. Per Pollock, C.B., 
passed on the plaiutiff't. coal mine aiul worked Channel], B.. iiiul Pigott, B., that the finding of 
part of the coal, leaving large jiillars of coal uri- the jury was not sul'licient to enable them to 
worked. Evidence having bee u brought to shew come to a conclusion, and that there must, bo .a, 
that the coal left unworked was rendered praeti- new ti-ial. WtlxO)) v. Xeirjjorf JJook Co., 4 H'. & C. 
eally worthies?, : — Hekl. that damages in respect 232 ; 35 L. J.. Ex. 97 ; E. R. 1 Ex. 177 ; 12 Jur. 
of the coal so left were not too remote. Williamti (N.s.) 233 : 1-1 L. T. 230 ; 14 W. 11. 5.58. 

Y. Bai/f/ett, L. J., Ch. 849 : 37 L. T. 9(5 ; 25 " 

M'. R. 874. Defamation— Special Damage.] — Where -a wife 

(her husband being joined for conform it v) brought 
Deterioration of Lighters hy Seizure.]— In an action to recover damages from A., for .slander 
August. 18(5:-), a company brought an action uttered by him to her Imsbaiid, imiuUing to her 
against the defendant, and obtainerl a warrant that she had been almost seduced by B. before 
of seizui-e against certain lighters which belonged her marriage, and that her husband ought not to 
to him. 'I’he seizure remained in force till May, let B. visit at his house ; and the gi'ountl of special 
18(54. when it was released, the company failing damage alleged was, that iu consequence of the 
in the action. In 18(57 a creditor of the defeu- slander the husband forced her to leave hi.s house, 
daut seized the hghters umler an execution, and and return to her father, whereby .she lost the 
they were sold. The <lefeudant then comuieueed exuisortinm of her husband: — Helil, that the 
an action against the compan,y to^ recover the cause of complaint would not .sixsluiu the action, 
xliifereiiee between the cost price of the lighters foi* that the .special damage dkl not show, in the 
and the price at which they had been sold, eondxict of the hxisband. a natural and reasonable 
alleging that they had been deteriorated by the conseqxxence of the slander. Lynoh v, Knvjht, 9 
[irevious seizure : — Held, that the damages were TI. L. Cas. 577 ; 8 .Jur. (N.s.) 724 ; 5 L. T. 291. 
too remote, and coidd not reasonably have been The loss hy the wife of hcir maintenance by the 
foreseen as the consequences of the seizure, and husband, occasioned by .slanxier xxttered by a third 
that the defenxTant eoxxld not recover. JMcoxht v. ]icrson, may be made the subject of a claim for 
VttJlone, 37 L. I'. 10(5 — P, C, d.amages ; but sxxcli loss cannot be presumed to 

have so ari,sen, it ixiust be distinctly averred. 
Contract to Warehouse Goods in Particular Ih. 

Place.] — The defendant eontraered to warehouse In .such a case, though the net of the husband 
certain goods for the plainiiif at a particular in .sending aw.-iy his wife was wrongful, because 
jilaee. hut he warehoxised a jiart of Ihmn at the slander was false, the fact that it w.us false 
auutlic’r place where, without any negligoixoe cux cannot be taken advantage of by the slanxlerer 
his part, they were ilestroyed. In an action to as an objection to the husband appearing on the 
recover as damages the value of the goods: — record as a plaiutifi, Ih, 

Held, that the xlamage xvas not too remote, and 

that, the defendant, by his breacli of contract. Plooding Lands.] — In consequence of the negli- 

had rctidered himsidf liable for the loss of the gence of commissioners xmdor an act of parlia- 
goods. LUleij V. Donhledtiij, 7 Q. B. D. 510 ; 44 ment for improving the drainage of fen lands, 
L. T. 814. the western bank of a exxt made by them under 

If the ownei' of projicrty gives another per.son their act gave wxiy, and through the breach in 
authority to deal with it in a particular wajq the bank the 'waters of a tidal river overflowed 
;md stxcli person clmoses to xleal with it in the low lands lying west of the cut. The platn- 
another way, he mxxst ttxke the risk of the xton- tiff was possessed of land on ihe casteiix side of 
sequences, and is liable for its loss or injury, thecut, thewaterfromwhichlandusedtodraiii xo 
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tlio werf side tlumigh a ciilvert of Ihe com- rccos'er daraa'jes where the iiiiuvy to rlic property 
miss it mors, which by their act of parliament they is poruianeut, so that it will coiitiiiuc in aihvt 
were to maintain o]ieTi for a free i)assa,Eft; of snch it when the lawersion comes intn pi>ssc"'sinn. ami 
water. After the bank hatl given way, but be- he is not entitled to tianiages in rc'^ix'ct of a 
fore the waters tif the flood had reached the temporary injury, on the uTonnd th.i) it ajh'etv 
culvert, the plaintiff stopped up the culvert, Init tire present saleal>le value of his reversion ; That 
the oeeupiLT,sof laiuls on the west .side of thecut. the sum given for depreeiatioii of mortyugi^ 
consideriti" that the stop])ing of the culvert securities (C) must be ilisallowed, am I ;ui inquiry 
would he injurious to their lauds, by preveutiug flireeted with the view of ascerlaiiung to what 
the great body of advancing water Irmn finding extent the fiood liad nnule those houses a le^s 
an nutlet there, removed the stoppage, and the .sufficient security for the plaintiff's advances 
result was that the flood waters pas.setl through than they were before. 7?n,v/ v. ViHurhi (trifriiii/ 
the culvert; from the western to the e.asterri .side iJottk Co., flti (Jh. D. IIH : 5(1 L. T, 2I(j ; ;)'> W. It. 
of the cvit, and readied and iiraudiited the plain- 673 — G. A. 
t ifli’s land, in an act ion hy him for the daina.ge 

sustained hy liis land being .so inundated : — Injury through Breach of Warranty .] — Sro 

Held, tlnit he was entitleil to recover sucli Salk oif Goods. 


Through Negligence.] — Srr (AvjmiEUS — 
Neoligence. 


Connected with the Enjoyment of Land.] — 
AiV LiVXDDOHD A^tD Texant — Lakd Glaxjsks 
Act — Miate.s and Minerads. 


-Siv 


2. Persoxal Incoxvexiexce. 

G-enerally.] — In an action of tort for injury to 
the plaintiff personally, damage for loss of jmifit 
on contracts wliich might havelieeu entered into 
by him, is too remote. Prionth-jf v. Muolotm, 2 
F. ik F. 2«S. See Ilohhs London S. IF. By., 
ante. col. 26i. 


Injury to Eeversion.] — Owing to the 
■ " ■" ’ A a building estate 


negligence iff the <lefen (hunts 
heliinging to the plaintiff w.as 
flood. Part of the land was cfi 
(A'l which were in the plai 

Another part was covered with , . ^ 

by builders under building Ica^-es. Other jiarts 
were tlie subject (jf building agreements under 
which bous('s fC) were in course of eveetion, and 
the plaintiff was hound to make and bad made 
advances to the builders on the .security of the 
property. The remainder of the land (D) was 
vacant, and in the i>laintiifs possession. 'J'lui 
amoimt of damages to which the plaintiff was en- 
titled was refcrrci I to a spesdal referee. Tn respect of 


On False Imprisomneut.] — A defendant caused 
the idaiiitifl: to be appvelieiided upon an un- 
■ founded charge, and to he rletained from half- 
1 past one until two o’clock. In support of a claim 
I for s[)ccial damage in an action for false iin- 
I prisoiuuent, the plaintiff proved that he would 
i have been engaged as a journeyman if he had 
I presented himself at the factory at two o'clock 
I on the day in que.stion : but that, being nnwell 
1 from the treatment he had received, he went. 
I lamie and did not go to the faetory nnlil the 
I next ramming, when ho found that his intended 
I employer had engaged another man : — 'Hohl, 
tliat this damage wa.s too remote. Hopt/ v. 
I Fplfon. 11 C. B. (X.S.) 1-12 ; 31 L. ,1.. C. P. lOo ; 

[ 8 .Inr. CX..S.) 764 ; o L. 'P. 3.'d ; lU W. il. 7S. 

( In e-;ti mating damages in an action for false 
I imin-isonment and malicious pro.secuTion, the 
I jury must consider not only the sufferings and 
lo.ss of the plaintiff, but also the necessity which 
exists for the oceasiou.al prosecution of innocent 
l)Ci-.son.s in ordei' to prevent the esca[)e of criminals 
fnun justice. Tulloy v. Cornn, K! L. T. 766. 

An (’(juity bai-rister of eminence was arrested 
by theolfieers of the sheriff of Surny, in mistake 
for another person of the same name, the officers 
acting bona fide, on information given them by 
! the clerk of the attorney who had sued out the 
writ. Under such ciicumstanees and without 
any special damage, the jiarty is entitled to sub- 
stantial and liberal compensation. But xvhere 
tliere is no special damage, 250 guineas are 
sufficiently in e.xce.ss of whati.s required, as to be 
ground for granting a rule absolute for reducing 
the damages, or for a new trial. B/ividnon. v. 
MolynpuA^, 17 L. T. 289. 

In an action at the suit of a passenger for false 
iinprisoxmient by the captain, the former cannot 


annaint advanced, and awai-ded this difference to 
the plaintiff for deju’cciation of mortgage seen- 
ritics, A.S to (D), ho gave three months of an 
estimated rent for delay in letlixig ; — Held, that 


hood caused by the flood was not the natiuul 
result of or directly caused by tlie flood, and was 
not a legitiin.ate ground for giving damages : 
That the sum allowed in respect of (B) must also 
be disallowed, for that a reversioner can only 
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rwnvt‘ 1 ', :is fijux-inl flaniage, addilioual passage | Special Train.] — If a passcnmn- on the 

uioiu'y iiuitl fur lemriiing in anniher ship, to j railway of a eoiupaii^’ who IniK eontraeted to pay 
wliieh Ik* iiad removed, unless lirooE is friveu | every attention to eusure punctuality, lakes a 
■either tliiii liie imiirisoiunent continued until the ' .siieeial train in order to avoid a dclaj’- that has 
riin(? of removal, or that the passenger had a ' arisen through the negligence of the company, 
rea^oindjli' fear of his personal sufet}'. ; the rpiesiion whether ho can recover the cost of 

JJm/llft'e. I Gamp. 08 . i the .siiceial train from the company will depend 

The plaintiff nliipped as a seaman, at a iMirtain j on wliothcr the taking it was a retisonable thing 

rate of wage-' per month, on Ijoard the vessel of j to do having regard to all tin; eircinn.sfniices, 

the defendant at London, under articles for a Oho mode ofdeteriniuingwhatwouldbereasoii- 
eiaumereial voyage not to fixceed twelve calentlar I tdjle is to consnlcr whether nmler the circiun- 
month." to Ilio tie .Jatieiro. and dift'ercuit ports in ! stances a prudent pensou would have taken a 
the Atlantic and raeifie, ami to termintde by his ' special train at his own expense to avoid a delay 
being brought back to sonic ]iort in the TJnitoil j that had arisen tlirough his own fault. jA 
Kingdom or Gontiueut of Eurnjie between the i Blayiehnw L. d’' -Y. JF. 11)/.. •!■."> L. .L, C. P. iliil ; 
Elbe, and P.nist. On arriving at liiu. the dtden- 1 G. P. D. 280 ; 3-1 L. T. OO’T 2-1 W. 11. 808— C. A. 
s lant proposed to employ his vessel as a ship of I 


war in the service tvE the I’ernvian government in | Contract to appoint Captain-Loss of Voyage.] 
the liostilitiostlum being carried <ju between Pern i —Whore a defendant having pnrehased certain 
■and Sjiaia. The iilaintiil thereupon refused to ! ft'i iJndia ship comnmnded by flic 
proceed any further wiflt the vovtige. on the 1 ^‘li^irtered by the company for four 
ground tliat it was illegal. ;uid exiiose/l him to i voyages, projinsed to tlte plaiutifl^ to resign the 
ridis and dangers nor contemplated hv his jigree- ' tiommand in favour of the plaintiff’s nephew, on 

meat with the deieudtiut. and he aeeordiugly loft i vt’oeiviug in e.xchang(3 the commaiicl of another 

the sliip. without leave, and went on siioVe at I •‘ni'l two voyages only were iierformed at 
Kio. whei-e ho was arrested by the Peimvian I tlte time of the commencement of an action 
authoiities as a deserter from a" Peruvian vessel ' ibtttdnst the defendant for a breach of the agree- 
■of war, ami committed to pi-isou, wliere he re- I in not appointing the plaintiif to .succeed 
mained some eiglit or ten tlays. Uimii coming ! V''” Held, that the jury might give damages 
■out of prison he found that his vessel had sailed i'or the loss of the two roinaitiing voyages, 
iuvay, juiil that his clothes rual other articles rrhon v. MrllLsh, 2 22Q ; 0 Moore, 

belonging to liim, which he had left on board, ; 1 Car. & P. 2-11 ; Pi,, i; M. (5(3 ; 3 L. J. (O.s.) 
v\’ore gone. In an action to i-ecuver damages for *-'• ii-’- 

the breach of the contract, the jttrv found a t i 

■verdict for the plaintiff, ami assessed the damages nu action by a principal 

resulting from such breach under tlirce heads- "" Particular branch for 


! against his agent in a particular hfauch for 
•namely, bust, 12/. lav. for the loss of wages which hnviiig given 

the plaintiff would have earned under the con- losses .sustiiiiied liy the principal iri 

tract had it been continued ; and secon.llv, m. branches ot his busmes.s, by reason of 

fortlxelossof the clothes; and tliirdly, 30/. for 

.general damages for the imprisonment and other- J>'bandoument ot his agency, the court refused 
wise by reason of tlie defendant's breach of con- V’ witli the verdict, or b) consider the 

-tract :-Held, that the damages given under the ! ' r Vr’‘oso 

.second and third heads — viz. for tlic clothes and ' 

the imprisoiiinent, were too i-omote to be made 

the subject of an action. iSurton Piutpvton. 3. Mtlasure OP YAhtTE AXT) LOfts 

.3(:; L. J.. Ex. 137 ; L, It. 2 Ex. .3-10 ; 17 L. 11’. l.o ; ' ' ’ 

To W. it. 1131 ). a. General Principles. 

-D 1 14 1-1 Contract.] — The rule of the common law is, 

“Ti by railway that wl.ere a party sustains a lo.ss bv leasoii of 

;^4as ordered to leave the earna.ge by tlie coni- ^ p,eadi of contnicl, he is. .so far as Aioney can 
-i'' yy;^i''“-^binees winch did ao it, to be placed in the same situation, Avith 
^ neie doing. Uikui respect In damages, as if the contract had been 
leal mg the carnage he placed a pair of. race- performed. Jtof>i)i,on v. .//ui-Hmii, 1 Ex. 855. 

actions of breach of contract, no damages 
m. t \ " , Tt,-'" : ^•ecovered that are incapable 

natuMl icsiiliot theniongtul being speeitio.ally stated and appreciated with 
tlm’ir 'vteie Y/ passengm' cf mb I not recover certainly, iiiid which depend merely on the 
-7 i p T li 'I' or inclination of the jury to give. 

G. ib .w , L. h. o Q. B. 2., ; 1 , L. 1. LT.). Jlavili)). v. f-7. .Y. It)/., 1 H. & N. 408 ,• 26 L. J., 

Eailway— Delay— Hotel Expenses.]— A com- ^ 

im'i'dal Traveller delivered a parcel of .samjiles to Solicitor’s Negligence.] — An attorney had 
.a carrier to be carried to A., bat did not state been employed to com]>lete a jmreliase of a leasc- 
tlie contents itf the puri-el. or tlic piii’iiose for Jiold property, which his olieut liad made at an 
which it was rc-qiiired. P>y the negligence of the j auction, on conditions which stipulated that he 
<'an'icr the parcel was delayed, and the traveller j shoultl lake an irader-lea.se, and not domaud an 
.si)ent til ree days at A. iiuemployed, wading for ' abstract, of the vendor’s title, nor inquire into 
It. In an action against the carrier for negli- 1 the title of the lessor. He made no inquiries, 
geiice, ill whitdi the hotel expeiisc.s of the traveller ! but simply got a protemled lease executed by the 
•ihirnig the time he was waitingfor the parcel were j seller, who had .sold fi'anduleutly, without any 
claimed as damages : — Held, that such damages title whatever, the lea.se itself not even reciting 
were too remote, and could not be recovered. | any' tiiJe, and the pretended seller giving actual 
i) omh/n- y. fi. Jl . J/y., 36 L. J., G. P. 177 ; L. 11. j possession, and not having any’- tleed or document 
"2 G. P. 31.3 ; 15 L. I'. 571) ; 15 \V. it. 333. i in his possession, to adduce as any evidence of 


2 G. P. 313 ; 15 L. ' 
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c. Market Value. 

Subsequeat Fall ia Price.] — lu aa aeiicnn 
af^ainst a colleotor ol custnm.s. for refusing to- 
sign a bill of entry for landing a cargo of foreign 


title, luul be lieoii asked for sncli evidence, and i 
rne ^nireliaser was evicted by ilie real owner ; — j 
H eld, tlnvt there was evidence of ncGligeuce on | 
the jiart ftf the attorney; and that fire iiroiiorj 
nieasure of damage was the sum the client hail' 
to pay to obtain u title, with interest, and with- 
out any dednetion for rent, us lie was liable over 
ti^ the true ownci- for mesne profits during the 
time lie oceuiried as owner. Alh^.n v. Chirk, 
7 L. T. 7.^1 : n W. H. ilOd. 

Oond'uct conducing to Damage,] — Timber was 
eoiisiyued by llie plaiutiifs sliip “• dohan ” to the 
defeiulant, and landed and delivered to him in a 
harbour, (ly a statute for the regulation of which 
certiiin dims were payable thereon bj’' him. The 
defendant failing to imy those duos, the shiii 
was detaitied fur nine days by the harbour 
tmthorities. at the expiration of which time the 
master ohiainetl her release by paying the 
demand himself : — Held, tlial, asMiming that the 
defeudaut tvas by the stalnte liable to jiay the 
due.-i, and that the detention of the vessel was 
justifiable, the plaintiff was only entitled to 
recover the amount which he had paid for the 
duos, hnt not damages for the time the vesncl 
was detained ; inasmuch as lie might at once 
have procured her release by payment of the 
nionoy. Miiller v. Jerk.t, 1!) C. E. (x..s.) 3H2. 

Agreement to Lend Money.] — On a eoutract 
to mice debentures in a company, no action will 
lie for the money agreed to he lent. An action 
will only lie for iireaeh of tlie contract. The 
tueimiire of the damages is the loss sustained by 
the company through the breach. Smith Afririiti 
3'rn-it!>rir.-i v. W'dlli/ii/fnii, (ill L. .1., Q. E. .o.")! ; 
[18!t7] 1 Q. E. <:yi> ; 7(! L. T. i)20 ; 47) \V. It. 4(17 
—C. A.. . ■ 

^Mlerc there is an agreemetir to lend innnoy, 
and special damage results iTuui tlie breach of 
that agreement, and a iiarty is deprived of the 
op[)ortmiity of getting money elsewhere, sub- 
.stautiul. and not merely nomiiitd. damages ought 
to be awarded. Munckcdi'r tmil Ohlhiiiii Jhink 
V. Ciwk, 4!> L. T. <174. 


b. 'WTiere no Market. 

Fon- Acceptance — Duty of Party Injured,]— 
The ibuiiages for the breach of a forward cun- 
tract .to accept goods for which there is nc 
market, is the full amonnt of the ilamagi 
actually sustained, the pei’scn who broke the 
contract not being put to additional cost by 
reason of the other parry not doing what Im 
oiiglir to tio, as a reasonable man, atid he, on the 
other hand, not being bound to do otherwise 
than is the ordinary coui'rie of his business. The 
plaitititfs eontraeteil to sell to the defendant 
I.'), hot) tons of cannol coal in weekly quantities, 
the deliveries tint, to commence lieforo June, at 
2Cig. [icT ton, payable by monthly instalments, 
the defendant not to .sell in certain .specified 
places. The defendant repudiated the contract 
in. July, but the i)laintilfs attempted to come to 
terms with him, and did not treat it as broken 
until September, when, there being no regular 
■market far canucl coal, they tried without -adver- 
tising to find another purchaser according to the 
orrUnary course of their own business. After 
.several failvires, the coal wa.s sold at per 
ton ; — Held, that the jiilaintiffs were entitled to 
The full amount of tUo <lifIerenco between the 
contract price and that which they , obtained. 


Ij'ivr V. Dunkirk CoUirrij Co.. 43 L. T. 7()i! — 

H. .L. (E.) 

: Non-Delivery,] — ^IVhere goods are not de- 
livered at the time sjiecilied m a contract for 
delivery, and their place can be snpjilied in tlie 
market, the nieasure of daiiiages is 1lie difference 
bi-tween thocoutraei iiviee and the market ju ice, 
when they ought to have been delivcrofl. If 
their jilace. eaimot he supplied in the marki.-i, 
and the vendee has done all that a person witli 
reasonable care and skill could do to diminish 
the loss, the measure of daraages is the difference- 
lietween the value of the goods when they were 
delivered, and when they should iiave been 
delivered. Dnrries v. JJiit/'kingon, IS .E. (x..s.'). 
447) ; 34 L. J.. 0. E. 1(11) : 11 .Jur. (X..s.) 207 ; 1 1 
L. T. 771 ; 13 W. .11. 3S(>. 

When goods, which cannot be proi.n.ired in the 
nundvct, arc sold to be delivered on a day eertaiu, 
the pnrehaser is enriiled to recover, in an action 
for breach of contract to i leliver, the amount 
•hicli he lius reasonably exiiemled to avert the 
loss which he would otherwise liave sustained 
from non-deli verv. lUnilo v. LidilrU. -14 L, .f.. 

Q. E. 10') ; L. H.'ld i j. E. 20.') ; 32 L. T. 44<) : 23- 
W. R. 0.1. 

In an action against a railway company for 
the non-delivery of di'ajiery goods, the measure 
tf damages is the price at which the goods can 
be oluained in the market, if there is one at the 
place tiiid time at u-liich the good.s ought to have 
been delivered ; if not. the damages must be- 
ascertained by taking intfi consideration, in 
ailditioii to the cost price and expen.se of tvansir, 
the .reasonable jirofit of the irajiorter, O'llitnhni 
V. C. W. Jill., t; B. & S. 4S4 : 34 L. J.. (j. B. 134 
11 ,Inv. (X.S.) 71)7 ; 12 L. T. 400 ; 13 W. R. 74 1. 

Where goods are delivered to a carrier to be- 
carried from A. to B.. and are lost, the owner is- 
entitlod to recover the value of the goods at B. ; 
and that Vitluo is the pi'ice fni' which they can be- 
got fn. not at. B. Itii'v v. Biumuhile. 7 H. ik N. ’ 
ill) : 30 L. J., E.X. 371. 

Suh-Sale.] — In an action for damages- 

for non-(.lelivery of goorls, where tlie same class 
of goods is tiot obtaiTiable in the market at the- 
place of delivery, the jirice on a sub-sale by a- 
pHreh<a.se]’ is evidence of the value of the goods, 
and the amount by which such price on sub-sale 
exceeds the conlmct price ma.y lie recovered as- 
tlamages, although the seller at the time of the 
enntraet had no notice of the sub-.sale. Stroud 
V. Au.dfii, 1 Cab. k E. 119. 

A purchaser bought champagne lying at a. 
wliarf at 14.v. jier dozen, and resold it at 24, v. to- 
the captain of a shiji about to leave England. 
The wharfinger refused to tleliver the wine, and. 
the purchaser was unable to fulfil his contract, 
ehamjiagne of a similar quality not being jiro- 
curable in the market. Tlie wharfinger had no- 
knowledge of the .sale, or of the purjiose for 
which the puvcliasei- required delivery of the- 
eliamjmgne. Hi an action for the conversion ; 
— Held, that he was entitled, as damages, to l lie- 
price at which ho had sold the ehauqiagTie. 
Franri' v. (xttmhd. -Id L. J., Q. B. 121 ; L. .R. G- 
Q. B. 199 ; 19 W. II. <522. 
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. (in wliic.h 111) (liiryAvas })iiynLli?, the ]n’nper I couipelled by their mo 7 -t,£;agor 1 o replace Ihe 
re of (lamuye.-. is the anioinit of loss sus- j bonds or their value: — Hehl, that the ilefeiidant 


by the ]iiaiutiff. iiy reason of asnbsefjueut j 


3 answerable to the company for the market 


At what Time — Delay in Delivery by Be- 
quest.] — When a vendor of goods, iiy contniot 
in writing, at the request of the purchaser, who 


Harrow Arnand^ \ price of the bonds at the time of the actual sale, 
Cx. (Jh. i and that he was not answerable foi’ the value of 

I the bonds at any other time. Gordon Fijm, 'A 
m Delivery by Be- | Uare, 223. 


the time fixed fVir delivery unable to take action against a 
and pay foi- tlie goods, withholds deiiveiy till .a ing to contract, of goofis of a marketable kind 
later date on a [jarol promise to the pnrcliaserto intended for sale, tiie Jury niay give as damages 
that etfect. : — Held, thai, if at the ex{)iration of the difference between the market value on tlie 
the later date so fixed the puichaser .refuses to day the goods ought to have becti brought to 
accept delivery, tlie vendor may sne for damages market, and the day on whieh they are afterwards 
as for a breach at the time lixwl for delivery hy brought to market. although no notice is given to 
the original contract, and is entitled to damages the carriiir that the goods were intemlcd for 
according to the marker jiriec at the later date market : for .such damages are the natural and 
v(‘rl)ally fi.vod for tlie ]iin-c]iaser’s convenionee. immediate consequence of the act. Gollard v. 
l/irJnooa v. Jfin/arr. 11 L. , 1 .. (1. J’. H-'iS ; L. R. 10 X J'J. Hi/., 7 H. ic N. 7i) : 30 L, , 1 .. Ex. 303 : 7 
C. r. r>'.IS : 32 .L. T. 873 ; 23 Wh H. 872. Jur. (N.s.) O'jO ; 4 L. T. 410 ; 0 W. R. (h>7. 

A. sent hops in hags finm Kent to London by 
Delay in Purchasing at Bequest.] — After the a railway, for the purpose of delivering to the 
breach of an agreement to deliver goods, tlie vendee, a hop dealer. The hops were detained by 
buyer, at the seller's request, waited sevotal the coinjiany several days, and received some 
months before buying other goods in the place ! damage from water, and the vendee reftwed to 
of those contracted for : — Held, that the true ! accept them. A. fh'iei.l the hops, and when lit 
measure of damages was the dilferciicc bet ween for sale the price had fallcji in value. ludepen- 
the contract price and the iirico of the substi- dently of that, the stained portion of the hops 
tilted goods, though thi.s price was greater than deteriorated the marketable value of the whole, 
that of such goods when the contract was hrst although for the puiqiose of brewing the value of 
broken. Oi/7o v. Vano (Lord), S) B. i!c S. 182 ; 37 the bulk was unaffected : — Held, that- .A. was en- 
L. J., Q. B, 77 ; L. R. 3 Q. B. 272 ; Ki W. 11. 4(53 titled to recover, as damages from the conqjany, 
— Ex. Ch. the difi'ereneo in ])rice of tlie timount of deteriora- 

tion in the market value, and was not eontined 

At Time of Breach.] — .d defendant sold a to the value of the paits actually damaged, 

quantity of naphtha to the iilaintitf at 2,v. 2d. a although the company had no notice that the 
gallon by sample; on the faith of this contract hops tverc sent tor the iiurpose of .sale, and not 
the plaintiti: next ilay resold the nai)htha, by for use. Ih. 

sample, to H. at 2,v. \m. a gallon. The defendant The damages recoverable for breach of a con- 
failed to deliver the naphtha according to his tract to carry goods must be such as may reason- 
jigreement. The market price of nai)htha rose to ably be .suj)po,scd to have been in the coidempia- 
.-(.v. a gallon, so that the plaintiti was unable tiou of the parties at the time they made the 
t(.) perform his sub-eontraot with H. except at a contract, as what would be the probable result of 
greatly inereasod price. On a writ, of in(|uiry to a breach of it. Ilornc v. Jlidlaiid J?a/., 42 L. ,J., 
assess damages, the jury found a verdict for the 0. P. o!) ; L. 11. S 0. P. 131 ; 28 L.' T. 312 : 21 
])lamtiif for 4377 l(i.v.. being the full ditfercnce W. R. 481— Ex. Ch. 

between 2,v. 2d. and o.v. Ik/, a gallon : — Held, that AVhere goods are being carried by sea, and owing 
the damages were rightly assessed, and that the to delay in ilelivery the market ha.s fallen before 
proper inoa.sure of damage is the difference their arn'val, dauianes fur such dcjjreciatiou cannot 
between the contract price and the market price be recovered. The Parana, 2 P. D. 118 ; 3(3 L. T. 
at the time of the breach. JoAiia/ v. Irriiir, 388 ; 2.') W. R. .a5)(5— C. A. 

(1 H. ic N. 7)12 ; 30 L. J.. Ex. 78 ; 4 L. T. 2.''>1. A/td see Caukiers — SH lpriEG, 

An uliieer in the army, employed in the civil 

service of the govenimeiit of Austi-alia, received Loss of Market.] — The ilefendants adver-' 

a ])rortiise from the govemoi' of tiie colony of a tised that they would convey fish from London 
gi-ant of certain land, upon condition that he to Boulogne at certain through rates by their 
settled in the colony. Fie 7'etired from the armj', .s[)ecial tidal train and ])assoiiger boat, ‘‘wind, 
and .settled in the colony. His claim having been weather and tide permitting.” A eonsigmueut 
from time to time deferred, he took proceeding.s of fish intended for the Pails market (of which 
under a local act. enabling him, against the fact the defendants had notice) was delivered by 
government of the colony, to obtain eonipensa- the idaintiffs in London to the defendants, to 
tiou:— Held, that he was entitled to eonipensa- be forwarded to Boulogne. Owing to rough 
tion. measured hy tlie value of the specific land weather, it was not put on board the passengei’ 
at the time of the eoimueneeineut of the suit, boat at Folkestone, but was sent on by a cargo 
, Loh(di{!OH \\ I)Hiitare,'i(/, lO Jj.T.lU ) ; 13W.R.280. boat, which arrived at Boulogne; too late for the 
^ A banking company who were mortgagees of train to Paris. It wa.s delayed at Boulogne for 
Spanish bonds, mupluyed the defendant to raise twenty-four hours, and deteriorated, and was put 
money upon them by depo.sit in liis own name : tip for sale in the Paris market a day late : — 
ihc ]>arly with whom the defendant depo, sited Held, that there was no ahsolute undeiialdng h> 
them called on the defendant for re{)ayment, and. carry the fish by any particular train and iWt, 
on default, .sold the lionds, with the ooncurronce imdihat, if the dofoudantsiiuder the circumstances 
of the defendant, without ihe knowledge of the I had used all reasonable care to deliver the fi.sh 
company, and paid the balance of the proceeds | with the utmost possible despat cli. they had dis- 
to the defendant. The coniijany was afterwards I charged their obligation, and that tUunages coiilcL 


Carrier’s Liability, though no Notice,]— Tn a 


carrier for nou-delivcr\ 


to the defendant. The company v 
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fdiiiiji V. Corfaxzi, 2 C. !5L & U. l<ir> ; 
^4:'L. j.,. Ex. 21fc 


'9 DAMAGES- 


3!ot bo given for the loss of the market in Paris. 
J/forc-s- V. .S'. K Jill., r,i L. J., Q. B. 174 ; r.2 L. T. 
•ol 1. 

A ship having been damaged by collision wirh 
mKithei' shi[i. the mvaens of eai’go on the former 
■claiined damages fj'om tiie ownei's of the latter 
ship. The cargo-omiers claimed, inier alia, for 
daniages in resjit'cr of the loss of market in cmi- 
sequeuce tif a portion of the cargo having been 
■delayed in its arrival at the port of destination : 
— Held. Hint hiss of market was too remote a 
<sin-equtMici; to be cousulered as an element of 
.dainage. and that there was no ilifference in the 
princi[ile.s as to remoteness of damage, whether 
t!u; damages are claimed in contract or in tort. 

n,' y„iruifi mi, l. p. .oo ; t> p. ii. id:. ; r>i 

L. T. (h: : ;i2 W”. Pt. 7(14 ; o Asp. id. C. 241— C. A. 

't'he defendant, the master of the steamer 
-- t'arbis Bay,'’ lying at Wilmington, signed bills 
•of ];jdi7ig for 400 bales of cotton "shipped on 
board (he • Carbis Bay ’ ” for Liverjjool. in con- 
sequence of insntiieicut room only Ki.a bales 
could be sl]i])pe(l. and the defendant <lireeted the 
romaiuhig 2ho bales to be shij)ped on lx)ard the 
steamer "Wylo,” then lying in the same port, 
bound for Javeipool. The "Carbis Bay'’ ai'rivetl 
at Liverpool on the 2(>tli of Octobei'. and the 
‘‘Wylo” (»n the2l)tliof October, and botli cargoes 
were (Ifdivered to the plaintiffs, who wem iii- 
■doivees of the bills of lading. Between the 2(ith 
and the 2;)tli of October a fall iii the pi’ioe of 
cotton took place, and tlie plaintiffs sued the 
defendant for the loss thei-eby occasioned ; — 
Held, that oji the 2lhh of Octtd'ter the plaintiffs 
had a right of action against the defendant for 
non-delivery, that tlie measure of flamages was 
the mai'ket price of cotton on that day. and that 
the subsequent delivery of the cotton ex “ Wylo ’' 
could only be taken into account in reduction of 
<lamagos. Smith v. TreqinilK'n. .lO L. .1.. Q. 13. 
4HT ; o7 L. T. 58 ; b.'. W. 11. (iCto ; (5 Asp. M. C. 


Parties.] — On oOih Octoljer, 18r)7, A. 

agreotl with B. to buy of him 100 i.arecls of iron 
of a named quality, and :30U parcels of iron of 
another qualitj'. to bedelivcrc<l imuie< liateljg and 
paid for by a bill of exchange at four mouths’ 
date, down. Ho s[)ecifie iron rvas a,ppj’ 0 [)]-iated 
for the }nirpo>es of the coiiti’aet. A. gave the 
bill, which, on the ill st October, IS.of, P». indorsed 
to his tjaiikers, who eoittiuued the holders rill 
the bill fell due. P*. duly delivered the KKt 
j)urcel,s of iron, ami gave A. a delivery order fur 
the :l()(t parcels, whieli A., on lilth November, 
1857. indorsed to his bankers, H. k Co., and si 
few (hiv's afterwards gave notice of the indorse- 
ment. H. A Co. jiresentod the order sit the works 
whei-e the iron was lying’, on 19th November, 
18.57, when delivery of it was reftiscd. On 17rh 
Kovember, 1857. B. suspended payment, and on 
loth Fehnrary, 1858, A. was adjudicated tv bank- 
rupt. On 5tli ilarch, 18, “)8. the bill .given by A. 
fell due, ami was dishonoured. The banking 
company', though they' elaimeil to be creditors of 
A. for the anioimt of the bill, did not prove 
a,gain.-,t his estate, nor Iiatl A. jtaid any' part of 
tlie amount. B., however, had jtaid them a 
composi(:iou of 8.y, in the poiinil upon the 
amount of the bill : — Held, in an ael ion for the 
non-delivery of the HUO })areels of iron, that A. 
was entitled to recover only nominal damages, 
and that the fact that H. A Co. were the real 
jilfuntiffs. suing in A.’s name, could jiot be taken 
into consideration us affecting the damages, inas- 
much as H. A Co. could have no greater right to 
recover than A. himself had. (h'ijhtht! v. Pernj, 
] El. A El. t>8u ; 28 Jj. ,J.. Q. B. 2U4 ; 5 ,Jur. (:x'.,S.j 
1071*). 


Where Goods Previously Paid for.]— The mea- 
sure of damages foi- the non-tlelivery of gooils. 
paid for at the time of pui’ch.ase. i.s the ilifference 
between that price uiul the highest price the 
goods have att;ihu;d n{) to the time of trial. 
Mliat V. Huijlies. .8 F. A .F. 887. 

No Special Damage.] — In an action for a 

breach of contract, in not delivering a quantity 
of liU'-eerl ])ursuanr to a conlruet oi' sale, it ap- 
peared that tile idaintift', ]iursunnt to eontraet. 
had paid part of the pureliase-money’’ to the 
veiidur iti advance ; that the tlefendant at the 
time when the linseed ought to have heon de- 
livered. had notice of his inability to perform 
the contract, but the money was not retinnied 
until after the action was eommonced, wheri the 
amount was jtaid into court, with interest up to 
the time it wtis so paid in, as a consideration foi> 
a conmiissioji to examine witne.sses abroad, and 
was only obtained out of court by the plaintiff' a 
■short tiinc before the trial ; — Held, that in esti- 
mating thetlaniagcs tlie jjaiutiff was not entitled 
to iake the price of linseed .at the time of tlie 
trial as a criterion ; ami not having proved that 
he liati .sustained any' .special damage from the 
non-delivery of the seed and the non-retuni or 
the money, that the repayment of the money ad- 
vanced. with simple intert'st upon it, and paynumt 
■of the difference between the contract price and 
the price of the linseed at the time when it ought 
to have been deliverai, was that to which he was 


Conversion-— Re-sale.]^ — The plaintiff having 
cent raided with the defendant to buy of him a 
lot of .sheep at a certain i>rieo (less than the 
market jirice), to be jiaid for on delivery', took 
away live, for which heiiaiil in a day or two, and 
agreed to take the rest inn fortnight. 'Within 
that time, before any application for the. remain- 
der, the defendant sent tliein away ami resold 
them. Tlie vendee then, within the fortnight, 
applied for half of tlunn, offering to jiay for 
them ; and iiiuling that they weni resold, sneil 
the vendor on the contract, and also in trovcj- ; — 
Hekl, that he was not entitled, on either count, 
to recover the full value, but only the difference 
between the price he. wns to liavc jiaid for Ilium, 
and the market price when lie was entitled to 
them. Cliinfi'ij v. Vitdl. :> H. AN. 288 : 29 1^. .1., 
Ex. 180; 2 L.‘T. 4(i(i ; 8 J,l, 029. 


yatiinil Comcqiiences of Wronrjfiil Act. 


Oa Sale of Shares.] — Cpoii tho breach of a 
ciiiitvact b'v the sale <»£ shares, the ]'>i’Oj)er measure 
of ilamages is the difierence between the contract 
price atiil the market price at the time of the 
bi-eacli. 'Pon','l[ v. Jrsnopp. 18 (h Ik Ikkh 

ill an action for not. delivering railway .shares, 
the ineasure of damages is the difference between 
tlie price of tlic share.s at the time of tlie eon- 
tram. and the day on whicliit is breken, allowing 
the purchaser a reasonable time, however, to 
pui’chase other shares. Shtu' v. lloUanil, 1~> 
M. i: W. 18(1 ; 4 Kailw. Cas. 150 ; 15 L. J., Ex. 
87; lOjur.-lOO. 

in an action against a public i;ompany for 
improperly withholding share.s after tender of the 
.‘-um due for calls and intere.si , the [iroper measure 
of damages is the value of tlie shares at the mar- 
ket pi'iee of the day of the lender, ilcdnetiug the 
amount of calls and interest. Van Lund 

P(K V. Voc.kmdh 1 C. Ik (X..s.) 782— Ex. Ch. 

Deposit of Shares.] — AVhere the defendant, 
after signing an acknowledgment tha,t scrip had 
been, lodged in his hands by the ]daintiff, and 
was to be redelivered to him on request, wrong- 
fully detained the scrip for a considerable time, 
.so That its market value had been much dimin- 
ished, and did not redeliver it until after action 
limught : — Held, that the ])laintifil was entitled 
to more than nominal damaires. Arnhc.r v. 
iMina. 2 Car. ic K. 20. See A'. C.. 5 C. B. 818 : 17 
L. J., C. P. 82. 

But where the plaintiff .sxifferocl loss b 3 '' the 
detention in this, that he was therel.w deiirived 
of the means of pa\drig up his deposits, which 
would have entitled him to claim an allotment 
of other shares ; — Held, that the damage was too 
remote. Ih. 

The true mea.sure of damages in an action for 
not redelivering shares lent upon a ooirtract to 
return them on a given darg is not the market 
price at tire time of the breach, but the tnarket 
price at the time of the trial. Oteen v. Itni/f//, 
U 0. B. 827 ; 2 G. L. Ik 8(15 : 28 L. J., C. P. 105 ; 
18 Jur. 3.5(;i, 

And see Sale of Goods. 

d. Wliere Sub-Conti’acts or Special 
Purpose. 

Loss of Profits.] — In an aetion for damages for i 
breach of eontraet in the sale of goods, tiie j 
measure of damages is not moi-oh’' the amount of ; 
the difference bet ween the eouTraet price and the ! 
price at wiiich such goods could ho bought at the j 
moment when the contract was broken, but like- 
wise a compensation for such profit as might 
have iieen made by the jiurehaser had the con- 
tract been dulv performed. .Dunlojj v. Ifif/i/ins, 

1 Ji. L. ('as. 881 ; 12 Jur. 28.5. 

The oi’dinaiy rule as to tlie measure of damages j 
in case of breach of contract to accept a maun- j 
factiired article, .applies cipiall.v in the case of an i 
unmanufactured article. Where, therefore, in j 
the (aise of an mmiauufactured ariicle, tliere is a ' 
market price ai the tUle of breach, the profits 1 
that would have arisen from tlm contract, and j 
tlie losses sustained through its breach, cannot he i 
considered tis elements of the damage. Tredeipir j 
Iron find ClkiI f'n, v. Giehjud. 1 (.'ab. <.k E. 27, ; 

Tbe, defcmlanr made a jiroiit Iw collecting ' 
nie.-sjige.s, and transmitting them by telegraph to ! 
America. He received a message from the I 
jilaiiififf fur ti'ansinis.sion to their corrc.spoudcut 
at Xcw York, containing an order for goods, but j 


i the message wsm in cipher, whollj' miinleUigible 
to anv hut the yfiaintiff and his covresyiondcnt at 
New York. Through the defendant’s negligence- 
the message was not sent, and the plaintiff 
thereby lost profits which he would have made- 
had the order been executed :~Held, in an action, 
for such negligence, that the [ilaintiff could not 
recover more than nominal damages. Sandors v. 

' Shmnt., L, J., C. P. (182 ; 1 C.’ P. 11. 82(5 ; 8,5. 

I L. T. 870 ; 24 W. R. 049. 

Penalty — General Loss of Trade.]— I'he 

defendant sold to the plaintiff adulterated butter, 
with a warranty that the .subslance was butter, 

I The plaintiff retailed the same to customers, and, 

I being prosecuted under the Margarine Act, 1887, 
was fineil 8?. In an action for In'cacli of w'a.!;- 
virnty ; — Held, that the plaint iff- could not recover 
damages for general loss of trade jirotits, wliether 
con.scqucut on such conviction or on the re- 
sales to customers of the adulterated substance, 
nor could recover as damages the amount of the- 
line imposed. Fitxfjeridd v. Leonard, 82 L. Ik. 
Ir. ()75. 

Notice of Purpose for which Goods sent.] — 
The plaintiff delivered a parcel at a receiving- 
ortiee of the defendants in London, arldressed to 
" W. H. M., Stand 28, Show Groiiud, Lichfiekl, 
Staffordshire ; van train.” Nothing was .said by- 
the person who delivered the parcel at the re- 
ceiving office as t.o the purpose for which it was- 
Vicing sent to Lichfield, or to draw' attention to- 
the label ; — Held, that tho label was sufiieient 
notice to the defendants that the goods -were 
being sent to a show, and that the plaintiffs 
were entitleil to recover damages for loss of pro- 
fits and exyionses incurred by tlie giiodiS licing- ■ 
delayed, and not delivered at Liclifield in time 
for the show, Jameson, v. Midland Ihf., fM L. T.. 
42(5. 

A parcel of samples was ileltvered to the 
defendants, a railway comjiaiiyq to be forwarded 
to the yilaiutiffs. By the negligence of tho 
defendants, who had notice that the yiai'cel con- 
tained samples, it was delayed on the ivay until 
the season at wTiich the samples could he useil 
for jirociiring orders had elajiscd, and they had 
in consequence hceomo valueless. The plaintiffs 
could not have [iroeured similar samples in the- 
market. In an action for the noti-deliveiy in a 
reasonable time : — Held, that the plaintiffs wore 
entitled to recover as damages the value to them 
of the samples at the time wlieri they should 
have been delivered. SrhnLcx. G. I!.' Jly., 5(5 
L. J., Q. B. 442 ; 10 Q. Ik i). 30 ; 57 L. T. 488 
8,5 AY. Ik ()S8— G. A. 

Loss of Profits— Contract to Ee-sell.]-— In an 
action for breach of contract to deliver goods it 
was shown that the goods w'ere not procurable 
in the market, that the plaintiff had entered 
into a contract of sub-sale, which in eonsequoricu 
of the non-deliveiy he could not perform, that 
such contract was not known to tlic defendant 
at the time of sale, but that he knew that, the 
goods had been jmvehased ly the yilainliff for 
re-salc ; — Held, that the yilaintilf was not entitled 
to recfiver damages for loss of yirofit on the re-sale. 
Lorries v. Uiiteliinson, infra, dislinguished. 
Thol V. llendersotu 8 Q. Ik D. 457 : 48 L. T. 483 ; 

4G J. P. -122. 

Where a vender .sold goods w'ith notice that 
the buyer was bujdng for the purpose of fulfilling- 
a contract which lie had made with a merchant 
abroad ; and part of the goods was not tlelivered 
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all. while the part- which wa? delivered was their bauds, hnt no further iafonuaiiou. The 
dclayeil till after the appointed time: — Ifehf, shoc.s were not delivered by the coiapaiiv till the 
in ;m action afraiust the 'icllei'. Hint the buyer moiuiiio- of the next day. and were rejected. The 
was entitled to recover as damages the jtrofit plniiititl’s, iisiun their utmost (mdea voui- eoidd 
which he would have made from bis aub-coiiTvact. only scdl the rejected shoes nv Ur/, a pair, and 
Jinnuex V. Jhitch'nixoii. IS 0. B. (X.S.) -14,") ; Si in eonserimmee of the eessatiou of the war the 
L. d., {-'. lMt>!) r 11 Jur. (X.s.) 2(17 ; 11 L. T. 771 : coiisigiice.s, hut for their Ih-eneh eoHiraet. could 
IS W. R. :1S6. , not have sold them at a higher jn'iceeveii. if duly 

received. The company paid into court 20/., 

Contract to deliver in Two Mouths — Sub- which \va.s sudieienf to cover the ineideural 

Contract for Supply as soon as Possible — ITatice.j expenses and the ordinary iliunages to whieh the 
— The yiiaintitf contraetcil with J. to mannfac- plaiutilfs would ho entitled, but the lattc'V 
nirc a pile-driving machine within tivo months, claimed to be ciuitled to re<‘over the dilfcrem-e 
Shortly afrerwarcls the defendant contracted between 4,v. ami 2.v. !);/. a pair : — Reid, that tliey 
with the plaintiff to make a portion of that were not (‘utilled to leeover the dilTeiciiee. 
macinno "as soon as po,s.-;i))Ic.‘' The terms of llovnc v. M'ulUnul 11 ij., -12 L. J.. C. 1’. oU ; lb 
the plain tiffs contract with .1. were known to k 0. T. Till ; 28 L. T. :-112 • 21 W. 11. 481-^ 
the defendant. The. defeiulant did not fultil his Ex. Ch. 

♦•ontratit witli the plainlitf nntil after the exjiira- A ship belonging to the defendant was takt'u 
tioii of tlie tiim; specifietl in the c'ont raet between by the plaiiitiii’ for the jjiupose of caivying coals 
the plaint itf and .1., and , I. refused rn aecept tlie to the eoast of Al'riea. ft was known by the 
machine : — Reid, that the contract between the ilefendaiit, that Admiralty enmraefs were out for 
plaintiff and the defemlaut was to be ])erfonued sending e<ials to this coast, atid that the bills of 
within a reusoiiable time, to be luoastired, t\ot by hading were tti be sent in by a certain dtiy. The 
the pa rtieular existing staff and n})plia!!Ces of defendant, having failed to perforin his contract ; 
the defem lands business, but by the rime in — Held.thathewasliableiudamngesforThecx- 
whiclt a reasoiaibly diligent manufactarer of tlie ])cn.ses incurred by the jdaintiff in con.scquenee 
same class !is the defendant wouM tidee in carry- of such failure in the performaiiee of his enn- 
ing out the eoutraet. Jlijihuinlic Juxji itn’n iiif tract with the Admiralty, tlie notice of that 
Co. V. Jfrifiiffie. 4 Q. D. D. tifo ; 27 W. 11. 221 — contract being sidtieient to roudev him in law so 
C. A. liable. Pr/ar v. iri/sag, 1 L. T, 549; 8 W. 11. 

Held, also, that the defendant was liable for 2(.i0. 
the damage.s and loss of jirotit flowing to the Tlie plaintiff sent goods from ^Manchester by a 
plaintiff from tiie breaeli of bis caaitraet with .1. railway coni[iany to his traveller at Cardiff, tlio 
Ih. See Corji v. Thiimc.t lri>nia>rlt.'< fh., and delivery of the goods was, througli the negligence 
lirithh CobniJ/ia S'lac Mill Co. v. MefflcoliijK of the company, delayed until after the traveller 
post, cols. 289, 2'.iy. had left Cardiff, and the plaintiff, in consequence, 

lost the ])roflts which he would have derived 

Non-Delivery,] — On a contract to .sell from a sale at Cardiff: — Held, that in the 

cotton of a certain (pialiry ar a certain price, to ab,-^ence of notice to tlie company of the object 
be deliveretl at a future time, the metisure of for which the goods were sent, the plaintiff could 
damages for non-delivery is the diffei-ence not recover trom them such iirnfits as damages 
between the eoutraet ])vice4nul the market price for the delay. <?. W.fit/. v, Jirdoiujjtio, 85 ,L!.1,, 
at, the time limited fur the delivery; and the C. 1'. 128; L. 11. 1 C,' P. 82 i) ; 12 Jur. (It.S.) 
buyer cannot recover for the loss of profit which (3t)2. 

he would have made by carrying out a resale at A cap nmnufactnrer, at Cockermoiith. bought 
a higher price made in the interval between the cloth at Huddersfield for the purpose of making 
contract and the time for delivery. Wil.lini>/.s- it up into caps, which he was in the habit of 
V. Itcijuoliln, (i B. A S. 495 ; ;)4 L. (|. B. 221 ; selling through the country by means of tra- 
il .lur. (N.iS.) t»78 ; 12 L. T. 728 ; 18 \\'. lb Slid, veilevs. The cloth was delivered to a railway 

The measure of damages in tUecascof a breach company on the l.'uh of March, to be carried by 
.<ff a contract to deliver goods at a .specified time, their raihv:iy to Maryport ; but. through the 
is. the difference between the contract price and negligouco of their servants it was .sent to Bull 
the market piiee at tlie time of the breach of tfi'il station, and did not maeh the mamifac- 
eemtraet, or llie price for which the veii<!ce has turer'.s hands nntil the 12th of April, whieh was 
sold ; hut the latter cannot recover, as sjiecial too late for his purpo.■^es. In an action against 
•daniage. the loss of anticipated profits to be made the coinjiany for not delivering the cloth within 
by his vendees. Pctrmm v. -lyre, 18 0. B. a reasonable time : — Held, that lie was entitled 
, •b"dl. to recover as d.'uaagos the amount of the diminu- 

tion in value of the cloth bv reason of the .season 

Notice of Sub-Contract.]-- The plaintiffs fur making up and selling the ea])s having pas.s(>d, 

in the beginning of l.s71, eontraetwl to supply, but not for the lovs of anticipated profits, or 
at 4s', a pair, a large qnanlity of shoes to H. A the expenses of travellers desiiatchcd on iournevs 
Co., who rcciuived them to fulfil a contract for rendered fruitless bv reason of the inabiiitv to 
the supply of the I'T-ench army during the war. exeimtc their orders.' Wih-o/i v. L-inraxhirAtutd 
The last day for delivery by the plaintiffs was Yoi-h'iJiicr lb/.. !) 0. B. (N-.s.l (182 : 80 L. J., 0. B. 
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.ordinary rate. The samples were contained in a 
l>ox, on the <o]’t of which was a special printed 
label in. tlie following terni-s, •' Traveller’s goods. 
Deliver immediate^ j” and underneath was 
written the address of the consignee. The goods 
not. being deliveretl before the evening of the 
8th of June, although they might reasonably 
have been delivered on t he 7th, C. sued the coni- 
liauy to recover one guinea ])aid by tliem to their 
traveller for his ex})ensesat the usnialrateof one. 
nnijiea a day, foi' wliich time lie was delayed at; 
Chesterfield hy the non-receijd of the goods 
Held, that' IheA; was )ii) s])ecial eoidraet betwi'en 
the parties, nor was the merely labelling the box 
as Traveller’s goods ” sufficient notice to the 
■company of the ].)nrpose for which the goods 
•were being .sent, so as to make that purpose 
connuon knowledge to both parties, or in. any 
way to affect the company with special notice of 
the facts so as to make particnlar damages re- 
■eovcrable against them. Candy v. Jlidlaml 
if,//., 88 L. T.' 22(1. 

Tire plaintiff, nmlcr an alh'gcd agTOcment that 
certain shares whic-li he held in a company 
should be taken by one L. in pimiuiiit of a debt 
due from him to J... if such shaves wern regis- 
tered, exec'iitet-l a valid transfer of the same and 
handed the certillenti's rn L. Tlie plaiiitiJf 
applied to the company under s. 2(:! of the Com- 
panies j\ct, ]8(>7. to register the transfer, but 
they refused to do so upon the grouml that he 
was indebted to them, fi’he (piestion of Ids in- 
■debtedness was decided in Ids favoiu' in an 
action between him and tlnr company, rmil tire 
transfer was sixbse(iuently registered, 'i’he com- 
pany had. no notice of tljc alleged agreement 
between the })hiintilf atixl L.. the transfer being 
e.Kpre.ssed to have been c'xeeuted Cor a nominal 
•sum. fi'he market value of the shares having 
fallen considerably between the <late when the 
transfer was executed and that at which it was 
aeUially registered, the jdaintifi: sought to 
recover da,m;iges from the c-ompany for their 
wrongful reJ'usal to register the transfer : — Helil, 
that the iilaintifi was only entitled to reenvei’ 
umniual damages, as the eom]iany had received 
jto notice of the alleged agreement between 
him and L., and also because he had suffered 
no damtigo either in respect of calls or other- 
wise from the refusal of the company to register 
the transfer. jS'Z'b/scr v. Citj/ of Londnn lUarhir 
Ittunnnion Connimtion. .“-t L. j.. Q. B. 437 ; 14 

B. ;D. 882 ; 7)3 L. T. 191 : 33 W. 11. 028— C. A. 

Hotioe of Special Circumstances.] — By the 
tenns of the contract, the defeinlants agrcetl with 
the plaint itfs to have a certain ship ready on a 
certain date, in the Soutli We-st India Docks, 
to receive a cargo of tiles for shipment to 
xdrstralia. The sliip was not i’ea<ly on the fig?-eed 
day, and the tiles being keiit waiting in the 
trucks in wddeh the jilaintiifs had had them 
brought into the docks, theiilaintiffs were obliged 
to pay the railway eompauyn the owners of the 
trucks, a certain sum for the rletoiition, which 
sum they Uuw sought to recover fi'<im the defen- 
■dants as damages for their breach of contract. 
If the plaintiffs had followed the ordinary course 
■of business at the docks, ihoy would ha,vo cni- 
])loyc(l the dock c.ompany to bring the tiles into 
ilic flocks up to the ship's side, and the dock 
company’s scale fff charges, which were slightly 
higher than the vailwa,y comjiany’s, would liuve 
Hicluded storage of the tiles at tire dock.s for 
three weolcs without further charge. The time 
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during which the trucks were actually dotaineii 
wms le.s.s than tliree weeks :—Helfl, that the flc- 
fendants liad no right to assume that the jdaijo 
tiffs would follow tlie oidinary cour,se of business 
in the mode of bringing their goods into the 
docks, and that the plaintiffs were entitled to 
(.leliver the tiles in any manner tlirw pleased, and 
tliat the detention of t.hc trucks was the natural 
and ordinary comsequeuce of the defendants’ 
breach of contract. WeMi v. Andevnon, t>], L, 4., 
Q. B. 107; fifi L. T. 442; 7 Asp. M. C. 177— 
C. A. ■ 

ITon-Acceptance — Suh-Coutract.]— A dechira- 
tion stated a contract under .seal, wlnn-eby the 
plaintiff agreed to .supply to the dcfendajits 3,tK)U 
tmis of east-iron chaii-s in eertnin quautitie.s ]icr 
mouth, from February, 1,847. to Aiay, 1848, pirr- 
ments to be made by the ctefendants a month 
after delivery, that although the defendauts ac- 
cepted a poi'tinu of the chairs, and idtlumgh the 
plaintiff w.as reafly and willing to perform the 
contract until the refusfil and diseharge of the 
defeinlants, yet they refused to accejit or receive 
the resiilue of the chains, ami discharged the 
plaintiff from supplying the residue, and fi’om 
tlie further perffirmauce of the contract. The 
])lnintiff had contracted with (ither parties for 
the siqijdy of .some of the chairs at a price rather 
above the average price to be paid to him by the 
flefendaid.s, and was obliged to [lay .KtOZ. to get 
off' bis snb-conti\act, ami he bad also entered 
into arrangements with ironfounders for the 
sup[ily of iron. ,nnd had built a Foundry for the 
manufacture of the chair.s ; — .Held, that these 
mutters were properly taken into consideration 
in as.se.s.sing the damages. Cart v. Amhenyafn 
L’l/., 17 (I ik 127 ; 20 L. J.. Q. B. 460 ; laJur. 
,S77. 

Sub-Contract — ^Written Agreement not men- 
tioning.] — 'J’he. ])laintifl’ having rceeivetl an order 
from i’. to su]i})ly from loO lbs. to 200 lbs. of 
wound cotton daily, verbally agreed with the 
defendant that the defendant shonhl undertake 
the winding of it. informing the defeudaat. as 
was the fact, that the plaintiff had taken upon 
himself tin; consequences of late delivery, if any, 
to P.. and obtaining from the defendant the 
assurance tlnit be, tlie plaintiff, might rely on 
him. Afterwards, and on. the day of the inter- 
view, the plaintiff .serrt the defendant a written 
order for the cotton, on the express condition 
tluit the same should be delivercil tlaily, but con- 
taining no notice or stipulation as to the .sub- 
contract of the plaintiff with P. The defendant 
failing to deliver regularly to the plaintiff, ami 
the piaintiff to P., the i-esult was that- P. claimed, 
and the ]daintiff paid to P. 3(l0F. by way of reim- 
bursing P. for his loss upon re-sale of the goods 
which P.’s customers had refu-sed to accept, a.s 
having been delivered late : — Hohl. that the 
plaintiff might r-exiover the 3001. from the de- 
fendant as damages for the breach of contract to 
deliver the c;ott<ni daily. Sawdoti x. Andreio, 30 
L. T. 23. 

Purchase for Specific Purpose.]— On breachof 
contract by the seller to deliver an article 
obviously valueless if used for tlui ])urpo.se for 
which snch an article is oi'dinarily used, the 
buyer is eutitleil to recover damages ba,sed on 
the value of the article if useil for the specific 
purpose for which the buyer bought it, althcmgh 
.such Ki) 0 cifiG purpose were unltnown to the seller 
at the time of the side. Such value may be 
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asoei-taiijcd by cuiisideriiig the net annual jirolits Ilelil, also, that lb not eiuitled to <lauiaL''e'> 
to 1)0 obtained from anch specific use of the in respect of the fall in the marbet price. Ih. 
ai'ticle. JJe v. Great Eanterii Steimxh'qf A. coutmeted with lb to rcijaii- a steam llircsh- 

Co., 1 (lab. & E. 48U. iug machine, uudortaking to get it ready for 

harvest time. A new fu’edxcN; bcins needed. 0. 
Particular Purpose — Part of Mill.] — When erifrnged to make one foi’ A. in about a fortnight, 
two parties have made a contract which one of but faile<l in the performance of his conrract.niu! 
them has broken, the <lamtig:es which the. other A. (who had paid C. for the article) was obliged 
party ought to receive, in respect of .such breach to get one made elsewhere at an additiouai cost ; 
of contract, should be such as may fairly and but this he did not do in time to ctiablc him tO' 
reasonably be considerc<l either arising naturally, perform his contj-ac.t with lb, although there was 
i.e. according to rhe usual course of things, from ample time for him to have done so afto’ C. iiad 
such breacir of cont7-act itself, or such a.s may broken his csditract, whereupon lb sued A., who 
reastmably be supposed to have been in the con- paid him ao/. to settle the action; — Held, that 
temiilation of both parties at the time they made A. was entitled to roeover from C. the sum lie 
the cuutraet, as the probable result of the breach had ])a,id him for the fire-box, and the extra cost 
of it. Jfadh’jf V. Jiuj-eiidah, U Ex. Sll ; 2 incurred iu getting another ; but that the com- 
C. L. lb rdT ; b. J., Ex. 179; IS .Tur, S.IS ; peu.satiou paidby A. to lb was not .such a damage- 
2 W. It. <lt)2. a.s might fairly and rcasomihly lie considered 

IVhen a contract is made, under special circiun- either as arising niituvally from G.'s breach of 
slauees, and those circumstances are coiiimuni- eoniract, or such as might reasonably be sup- 
cated by one of the conlracding pai’fies to the po.sed to liave been in the euntein])latio7i of the 
other, the damages resulting from the breach of pai-ties, at tlic; time they made the contract, as 
the contract which thej- would reasonably con- the probable result of the bi'cach of it. Portman 
template arc, the amount of injuiy which would v. Middleftui, 1 0. lb (K.S.) 322 ; 27 L. J., C. P. 
ordinarily follow from a broach of contract midcr 231 ; + Jur. (N.s.) (189 ; <1 IV. 11. o9S. 
tho.se special circumstances. But if the special , 

cire.uinstiujces are unknown to the jiarty break- Agricultural Show.] — The ])laintifE was 

ing the contract, he at the most cati oidy be a dealer iu eattle-spico aiul was iu the habit of 
Rup[josed to have had in his coutemi)lation the going about to agricultural .shows e.xhibitiiig 
amount of injury which Avould arise generally, samiiles of his goods. Ho s(7 e.xhibited them at 
and iu the great multitude of cases not affected Birmingham, and desiring to exhibit them at 
by any special eireumstanecs,from such a breach Hewca.stle, he had them delivered to an agent of 
of contract. Il>. a railway company who had a .special office on 

A carrier contracted with a miller to carry two the show'-grouud at Birmingham for the purpose 
pieces of imu fonuiiig the broken shaft of a null, of forwarding goods that had been e.xhibiterk 
and deliver the same to an aidificor to .serve as a The company's clerk sujijfiied a blank eousign- 
niodel for a new one. A sliafr being indispensable meiit note. This plaintiffs agent filled up, de- 
to the Avoiking of 1hc mill, ami the miller not seiibiug the goods as sundries, and the address as 
having another, the mill necessarily I'Ciuained Hewc.a.stle show-giramd. ami ijidorsing it, "must 
idle tmtil the new shaft could be suiiplied, fait be delivcretl Monday eertaiu.'’ A conver.sarinu 
of this tlui carrier was not atvare. He did not, fdso took place with rcforoiicc to the vital iiu- 
howeve.r. deliver the iron to the artificer within jrortanee of having the goods at Xoweaslie on 
a I’casonablc lime, and, a delay having con- M(,»nday. The goods not having been delivered 
.sequently arisen in the delivery of the new shaft, at Newcastle on Monday, nor iu time for the 
was .sued by the miller for a breach of liis agree- .show, the plaintiff, who had gone there to meet 
niei7t : — Held, that he could nut recover as them, sued the railway company foi' the non- 
damages the loss of profits hicurred by the stop- delivei'y, claiming damage, s for his expenses and 
page of the mill, Ih. Hoc Ili/d ranlio Pni/iitcer- loss of time or profir. The company paid lOZ. 
iii/j Gu V. arite, col. 283. into court to cover expenses, and a verdict wa.s 

entered for 20/. additional iu re,spact of loss of 

Threshing Machine.] — A. contracted to time or profit : — JTehl. that the verdict was right, 

deliver to B., a farmer, a steam threshing machiuo the surrounding cireuni, stances justifying the iii- 
withiii three weeks from the 24th of .July, but ference that the clerk knew the purpose for which 
did not do so Till the 11th of Kepteiuber. B.. as the goods were wanted, and made that the ba,sis 
A. well knew, was in the habit of threshing out of the contract scj as to render the company re- 
his wheat in i he field, and sending it off at. once spoil, sible for the damage naturally flowing from 
to the' market. In eousequenee of the non- the nou-delivmy. Kuitp.'io/i v. L. A", li'. Bi/., 
doliveiy of the uiachim! it became necessary to 47) L. J.. Q. B. 182 ; 1 t/.B. I). 274 : 33L. T. 80.7 r 
carry rlie wheat home and to stack it. The 24 W. lb 294. 

wheat was damaged by exposure to the weather, Held, also, that in The case of a man whose 
m that it was necessary to dry it in a kiln, and business it wa- to attend agiiculfural .shows and 
the (juality was nineh ilcterioratcil, and before make profit thereliy, the iirofit which woxdd ha ve- 
il could be sohl the market price hail fallen, been made at a, parlicuiar ffiow is not too .specu- 
A. knew that tlic maebiue wa.s wanted for lative to form the subject of damages. Ih. 
immediate use at the time appointed for the 

delivery, but he led B. on from tkiy to day to Prize Competition,] — A prize bad been offered 
Itelieve that it would be .shortly delivered: — for tlu; best plan and model of a machine for 
Held, in an action for the non-delivery of the loading colliers and barge.s, and plans and modeH 
machine, that B.was entitled to recover damages intended for Hie. eompetitioii were to be .sent Iw a 
in respect of the deterioration of tlie quality of certain <ltiy ; the [ilaintiff sent a plan find moilej 
wheal, in respect of the expenses of carrying and accordingly by a railway, but through negligence 
stacking it, and in respect xif the expense of kiln- they ditl not arrive at their destination until after 
(hying. Bnierd v. Pord^ 1 El. A El. l!U2 ; 28 the apjiuiuted day : — , Kemble, the proper mcasui-e 
L. J., Q. B. 178 ; 5 Jur. (x.A) 291 : 7 Mb lb 2UG. of damages in such case is tlic value of Jabour 
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and inaterial.s oxpciu'icd in making the plan and • plctecl in time, but that the company was not 
miKlcl. iiiul nut the chance o£ obtaining the prize, entitled to prove for fhimages arising from iin- 
a-. the latter is io(t remote a ground for damages, perfect workmanship during the delay, Trr»i 
Wuftiini V. Amlicnjafe Ilij., lo Jnr. and Jlumher Sh ijihuildiiuj Co., In re, 'Camlirtun 

Steam PacJi^t Co., Em j}arf.e, M L. J., Ch. B8 ; . 

Intentions as to User — Supposition of Seller.] L. K. 4 Ch. 112 ; 19 L. T. 495 ; 17 W, 11. ISl. 

— ^^tdicn. on the sale of a chattel, the buyer In an action against the defendants for 

intends it for as) jccial imrposc, but the .seller .sup- breach of contract in improperly repairing a 
poses it is for another and more obvious purpose, sea-goiiig steam vesseh the jtiaintiff claimed 
t In': buyer can recover, as dtumiges for the mm- damages for the lo.s.s sustained by the deteutioii 
delivery according to the contract., the loss of of the vessel by reason of such improper reptiirs ; 
profit whieli might have been made from the — Held, that he was entitled to do so, the deten- 
pnrpo.“e suppo.sed by the seller, provided the tiou of the ve.s.sel being the probable result of the 
imyer has actually sustained dama.ge.s to that or breach of contract. W/Inon v. General Iron 
a trreater amoun'r. Con/ v. Thawen IronmtrltH Serrw Collier Co., 47 L. d., Q, B. 239 ; 37 1,. T. 
Co.. 37 L. J., Q. B. fiS ;'L. It. 3 Q. H. 181 ; 17 789. 

L. T. 495 ; If! W, E. 457. In an action for iion-delivery of a .ship at the 

A. agreed to soil and deliver to E. within a timci contracted for, the juiy gave as tlamagcs 
certain time the hull of a lloating boom derrick ; the dift’erence between the profits she would 
Init A. did not ileliver it till six months after the have earned if delivered at that time, when 
specified time. E,. who was a large coal-mer- freights were high, tiud the profits she did earn 
chant in the port of Lf)nd(in, jiurchased the hull when delivered seven laonths later, when freights 
in order to place in it, as he in fact di<l, large were low. That being the measure of damages 
hydraulic cranes and macliiiicry for the \)urj)osc agreed tf» at the trial, the court refused to dis- 
of transhipping his coals direct fnun colliers turb the verdict. Flctehcr x. Tayleiir. 17 C. B. 
into barges. 'I'hc Imll was the first vessel of the 21 ; 25 L. J., C. P. t)5. See Wood v. Bell, 5 EL 
kind ever bitilt, ami B.’s special purpose was k ,B1. 772 ; 2.> L. .L, Q. IL 148 ; 2 Jur. (N.S.) 349 ; 
entirely novel, and was unknown to A. A. and S. C.. 0 El. & Bl. 353 ; 25 L. J,, Q. B. 321 ; 
believed that B. was i)nrchasing the hull for the 2 Jnr. (N..S.) 094 ; 4 \V. K. 902 — Ex. Ch. 
purpose of using her as a coal store. If B. had 

been prevented using the hull for his special Loss of Part of Goods Shipped.] — In the 

purpose, he would eitlier have sold her to bo absence of notice of the consequences which will 
used in the hulk trade, as a coal .store, oi', if ensue from a part of the goods shipped being 
unable to ilo so, would have used her himself as lost, and of any contract e,xpress or implieil to be 
a store, and this was the most (jbvious use to answerable for such couscquences, the shipper of 
which such a vessel was capable of being applied such goods, on a part being lo.st, is, over and 
by per.sons in the coal trade ; but the hulk trade beyond the sum necessary to re[)lace it, only 
is a distinct branch of the coal trade, and was no entitled as for the delay to receive interest on 
part of his busines.s. Had the hull been pur- the said sum till payment, even thoirgh the rest 
chased for this purpose, the delay in the delivery of the goods has been rendered useless till the 
would have occasioned loss to the amount of portion lost was replaced. Briti.th OohmNa and 

420/. B. actually srrffered damage to a much I'ancourcr'.’i Inland Spar, Lumber and Sum ^lill 

larger amount from not having the hull ready Co. v. Xettlenbip, 37 L, J., C, P. 235 ; L. E. 3 
for ins special purpose at the time fixed for the C. P. 499 ; IS L. T. 904 ; 19 W. R. 1049. 

.delivery: — .Held, that B, was entitled to the 
420/, as the damages which A. must be taken to Liability of Commission Agent for not Con- 
have contemplated would result from the non- signing Goods of Description Ordered.] — In an. 
performance of his conl-raet, Ib. action against a commission agent for not con- 

A company of merchants ordered, and a com- signing goods of the description ordered ; — Held, 
pany of distillers agreed to furni.dr, a cai-go of that the trite measure of dani.ages was not the 
whisky to be eolonred lilce rum for the African difference between the value of the goods 
markG, It was .stipulated that the coloin-ing ordered and that of those shipped, but the loss 
mutter should be harmles.s. The .stipulation was actiuilly sustained by tlie plaintiff in consc- 
disregai’ded. The whisky produced effects alarm- quence of the goods not being of the de.scription 
ingand startling, though ] Kit shewn to be. actually onleretl. Cu.'i.sahof/lon- v. Gibbn, 52 L. J., Q. B. 
ileleterious. It cniiseqiieutly [mived iinmarket- 538 : 11 Q. B. D. 797 ; 48 L. T. 8.30 ; ,32 W. R. 
able: — Held, that the distillers were liable in 138 — C. A. * 

davnage.s. Macfarlune v. ^b///to‘, L. R. 1 H. L., 

Sc. 245 : 18 W. .11. 214. ’ For not Collecting or Returning Bills — ^Alter- 

native Contract.] — A declaration alleged that the 
Repairing Ship.] — A sliiplniilding company, plaintiff having shipped gooils to a place abroad 
at the time of being wound up, was under a eon- drew against the shipment, and intrusted the 
tract with a sfcam-iiMcket company to do certain drafts to the defcialant for presentment, for 
repairs to a ship within a given time, and under reward to the defendant, on the terms that he 
onlei's obtained in the matter of the winding-up should return the drafts if not paid after accept- 
t he ofiieial liipiidator was authorised to complete ance to the plaintiff, or pay the plaintiff' the 
tlu! ropairs, the rights of all parties being re- amount of them ; that the defendant did nor, 
served. The repairs not having been completed return the drafts nor pay the amount of them : — 
within the stipulated time, leave vvas given to Held (per Keating, Brett and Grove, ,1.1., Bovill, 
tl\e steam-packet company to go in under the G.J., (lisscmtienteO, that the damages on the 
wiiiding-up order and iirovc in respect of any contract alleged in the declaration mnst be the 
damage that might have accrued from the amount of the bills. Per Bovill, 0..!., the con- 
delay ; — Held, that the measure of damages was tract as alleged in tlic declaration being a 
the not ju-ofits which the steam packet company contract in the alternative, it might be per- 
niighfc. have made if the contract had been com- formed by performance of either branch of the 
VOL. V. 10 
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.altoniativc at- tlie election of the flefeudam, and up sunk. The oouseqnenee n-ns a <if 

tlua'efnre the <laiHa!'e« might be the value of the earth towards the plaec whei e i lie -wyJl Jiad been, 
bills, if (if less valiio than the amnuut for w'hieh juid this subf.idc.iiee inthtded partiele-i oi the 
tlicy were drawn, Z>erm7? v. ifttrve//. 42 L. J.. idainrilPs earth, and eair-ed tlie fall oi I lie 
(J. ib 21-i- : L. lb 8 0. P. ‘17o ; 28 L. T. 874. phiintiif's wall ; bur there would have been no 

npiireeiable injury to rhe |vjaiiiti:trs Iniul if rite 
Not Advancing Money as agreed.] — IVhere wall liad not beoii upon it: — Held, ihat there 
there i-, an agreeiiicni to lend ntouey. and >j>ee.ial was no cause of aet inn. SuiUh v. TlKu-licyah^, 
damage re.sults fioni the breach of that agrees 1 H. k. 11. tilo ; 85 L. J., tl. !’• 27(1 ; L. ib 1 ‘-'•_lb 
nient. and the party is dejirivcd of theoppor- .5t>4 ; 12 dtir. (isms.) .54o : 1 H;.T. 7t)l ; 1 1 W . 11. 8:52. 
tunitv of getting money clscvvhere. siib.slautial. , t,- -e Tvn b n b t H • 

and nor nicely nominal, damages might to be , Illegal Distress. here a laiidlord distn.iu.s 
awarded. Mutu-hfiifny and Oldhum JtiniJi v. for rent goods which aie not distianiable ni l.iw 
rhoJi 4!) L T r>74 (as looms in work, there ben.g sunieienr wit hour 

them to satisfy the rent), and. tlie. tenant- pays 
Liability for Breach of Warranty.]— iShe Salk the irmoiud, of the rent iuid rhe costs (.if ciistress. 


e. Natui’e of Higlit. 


Mere Violation of Eight.] — ^Whenever an in- 
jury is done to a right, actual peiroiitihledamage 
is not indispousahle as the foundation of an 
action, but it is sutHeient to sliewtlio yiohitioii of 
the right, and the law null lire mine damage. 
IJmhre.ij v. Otrni, (> Ex. :-5.5:-l ; 20 L. Ex. 212 ; 
15 Jur.' m. 

In an action against, a banker for refusing to 


upon wliich (he distress is withdrawn ahogcllter : 
ihotoriiini is entitled to rceovei' only tin; iiettial 
damage siistiiined by die taking of tluNc ]iar- 
tieular aroods. and not the whole amount patid by 
liim. /nirrr>/ v. Ponn-li. 11 51. .V: W. 7-10 ; 12 
L. ,1.. Ex. 4:-54. 

In trover, by it tenant against his landlord, for 
1 list. raining goods pledged wifli the teuanr, as a 
lniwiibrokev : — Held, rliat the goods being in the, 
hands of the piiwnbroker to be dealt witli in the 
wa.y of his ii-iidi’, were therefore privileged from 
distress ; and the Irindlord being an alisolute 
wrongdoer, the tenant tvas entitled to recover 


pay a triider’s che.iues, he having at the time of Ml value of the goodsciiul not mevelv the 
refn.e-al suiheieut iisscts ot tlie tnidcr, the Litter vijm, ,-,f interest in them. Swire y. Leta'h, 

may recover substantial damages witlioiit ]ivool pj. j>_ (i;..s.) 47!) : l■54 L. -.I., t'. P. 1.50 ; 11 Jur. 

of actual damage. Itolin v. Stewonh 14 C. B. (^.s.) ]7‘i : ']] L. T.'tiHO ; IH "w." It.' :-l8.5.’ 

5!)o ; 2:-} L. J., C. P. 148; 18 Jur. .j.5l) ; 2 )\ . It. Whore a landlord distriuns for rent, ; aid the 
, distress is void ab iuirio, and does not merely 

If a phnntiif lias evidently sustained .some ^^-001110 so by a subsequent irregularity, the 

damage, and the jury being unable to ascevtam ijn.;i,snvG of damages in an action of trespjiss 


datnage. and the jury being unable to iiscevtaiii 
the amount, finds a verdiet for tlie defendant, 
the court will permit the pLiiiitiff to enter a ver- 
dict for nominal damages. F/’i:P v. Thompiciiu 
1 Taunt. 121. '' ' I 


isignors are entitled to roeover nominal Mho ri 


against tlie lamllonl by the peison distrained 
u[)oii is the actual value of the goods taken, an<l 
the jitiy, ill estimating the damages. ought not to 
make an,y deduction fi'oiu such value in resjieet 


damancs against carriers for pre-delivery. Ilinrf 
V. L. y. 'lV. III/.. 48 L. .1.; Ex. .545 Ex. D. 
18.'< : -ki L. T. {i74 ; 27 W. K. 778—0. A. 

Wlten A. deiio.sired a <loek warrant foi- goods 


. JiramwelL 3 B. i.y S. 


*20: :-52 L. J., Q. B. llfi; 0 Jur. (If.tf.) 892; 
r L. T. 740 : 11 W. IL :-50!). 


Wrongful Sale by Sheriff.] — A jiarty took a 


with B., asa ^*curity for a loan to he repaid" on a house of another, with gnuds^'alued as between 
certain (ki.r. it being a.irreed rhat in defaulr of jiu outrroiim' and incoming lenant. ami eiipJoved 
payment B. should be at liberty to dispose of the -ih auetionoer to re-sell “the goods ; before ‘ he. 
pledge; and A. became b.iiikriipt, and B. before (..mid do so they were seized under an e.xecution 
the day of payment entia-cd into an absolute a,g.iin.st the original seller ; but the slierifi! ein- 
coutraet tor the sale of the goods; and hebamle.l jJeved the same auetionoer to sell them, when 
over the dock warnmr oil the day of paymeut. they i*roduced an amonnr eoudderablv less than 
ami the vendee took aetnnl possession of the tia/ v:iliiaiion Ilel.l, in an action of trespass 
goods the day afrer;~HeId. Dial the mea.-ure of broimlu amiitist the sheriif, that the jury was 
damages tor which P*. was liable was not the full justified iti giving .lania.ge.s for tiilring the’, got. .Is 
. value of the goods, but tlie damage which A. had to the full iunount (.f the valuation. Lorliln/ v. 
actually iueunvd hy the premature sale, which ,S )l. ^*0 pw i,);) ; p D. p. p.pj, ; ip l.* J., 

•was merely nomimil. Johnunaw Slciiv,l~) Q. B. eV -lO.o'- 5 Jur ''-Hfi ' ‘ 

(^^S.) 33« ; 33 L. J.. C. P. 1 :5U ; 10 Jur. (K.a.) <)!) ; 

9 L. T. 538 ; 12 W. ,11. 347. Conversion— Eight to Possession.] — In an 

. ' . _ , , action for the conversion of goods of ■which the 

Waiver.j— A ].er.son uho accepts the amount phiintiff lias the nuinedmie in-lit oi possc.ssion. 
of a debt, in rcspeet of the noupaymeut of winch the tiiie measuie of daiii.mcs is the full talue of 
at the .stipulated time he has become erititle.1 to the gooiE at the (ime of “the eorivershm. Ed- 
nomiual aamages. caimor. after accojuaiice of the imnidxtui v. SiitMK 17 C. B. (x..s.)280 ; 34 L. ,1., 
debt, Stic for such nominal damages, Jimmtioul p. 102 ; IH W. 11. ,53. 

V. OrmthrueL 3 J>. i-k L. fi3l ; 2 (!. B, 45)4; 15 ' ’ " 

L, J., C. r. 1:10. ’ Sale— Payment by Instalments.] —11. con- 

tracted with the iilaintitfs to Iniild for them a 

Damnum absque Injuria,] — The plaintifr was .ship of a sjtceitie kind, on account of whitJiihey 
entitled to the lateral support of his land, but from time to time advanced money. After .some 
not for the wall upon it. The defendant dug a of the advances had been made, ‘and when the 
well in his own land, adjoining the land of the ship was partly built. 11. gave the plaintifi's a bill 
plaintiff, and -when he no longer required it, of saley — Ht-ld, as tlie bill of sale jaissed (he 
filled it up, but the material used for the filling present property in the ship to the plaintiffs, and 
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that the <li(l not jirwTpoiif the vesthm i iiff hfiThi" Locn appointed trastce. bnrafrht na 

(if suoit jiio]i<.-iT,viii the time of the (‘(iin])Ii‘tiouot‘' for breacii of eontraet ; — Held, that he 
111 '-'!)!]', and rlio defendants haviiie' taken wroiitr- was entitled to rt'covev the sum of 1.750/.. and 
ful iio-ise"inu of tlie ,'hi]t after the hill of .-'ale, nor uiei'oly uomiual dttimffcs. P.irfn’ v. Voi-h'if 
and uffei' fiutlier ]ii'u,Lrre'S had lieen made in the ! (h Bin.e’. Oil) disa) 'proved of. AnJulmn) v. Iiiiju- 
buildine. ljut befm’e .'lie was e.nn[)leted, ami ; we//,-.-, .50 L. .1., B. lOU : .5 E.k. D. 280;' -13 
haviiiL'' eonipleied her. in trover for sueli con- A j. T, ■121 — U. A. 
vei'sion, fliat the I'laintiffs could recover as I 

dananrc' the value of the sliip at tlie time of the i Wrongful Delivery by Holder of Pledge.] — 

e- 'll ve)-'ion, hut not liei- value at an V sLibsefjiieut I having ]iurchasod jute, warehoused it at the 
I'cii'id. nor. tt' 'jieeial d.iniage. the amount of Ajondon Docks, piiid" a depfisit on it. and received 
liciehr whie!) the |t!aitttifi' might have gained i weight notes for it from the Dock Cumi'iniy, and 
witi) her if It, had ileliveiv 1 her to them eom- ' these he deposited with 1!. as a seeiirily for 
pleteil. iieciirding lo hi' enniract. w Fair- advances made to A. liy C., and B. agreed to 

hiii/lta. K! 1'. i!;)2 ; 22 L. .1.. ( i’. 2di) : 17 -fur. ; hold them as .such .sccuiaty. The jnft' having 
'91s. ' been ilusti'ityed by hre, A. apiilied to B, for the 

In ti'over iVa- 'gonds liy a"igiices of a baiikrit[»t. | notes, who wrongfully gave fliom up to him, atul 
which hill! be.'ti pro'elia'cd hy him nmliT ati i A. then went to the vendor of the jnto and 
agieciiicnt. by win’eli the purchase-money was to ! obtained back the deposit and .subset] non tly 
be paid by iu'taliiiciits, and au assigiimeiit of the ' became insolvent ami failed to rejaiy (.!. bis 
j)ro]ie)'ty was It) be exeeuU'il by the vendor, when ailvances. C. having sucil li. for his breaeh of 
tlc' wlmle jiiireha'C-money hail been ]iaid, with ! conti’aet in delivering up the. weight note.s to A. : 
]iower f'U' the vendor to I'e-cnter in ease of | — Held, that 0. was entitled to substantial and 
■default ill jiaymmit of the iiisndmeids : — ilchl, ;jior merely nominal damagc.s. .Ifr/ff/tr/rn v. Bin- 
lliat the iis'iguei'' were entitled to recover the j cat//// L. K. I 0. 1’. 22S — Ex. Oh. 

full value of such goods against a mere wi'ong- : 

<locr. notwitli'ramling dcfatilt Itad been made in ; Withholding Grant of Land --Compensation.] 
I'iiymeut uf .-ome of the iii.'falments. and tlie i — An otHcer in the army, employed in the civil 
vcTjilor liiul to that e.vteiif lui inlei-est in the ; service of the govei'niuent of Australia, received 
.gno.ds. Tnviti’r v. Tfr/rdr/i.ffJt'. 11 0. B. (N.s.) | a jiroinise from the guveriior of the colony of 
4)83 ; 31 L. C. 1*. 19H ; 8 L. T. 718. ; a grant of land, uj'on condition that he settled 

A/i(I .spo Sale op Hoods. ' in the colony. He retired fi'om tlie army and 

i settled in the eolonv. His claim liaviug been 
Possession Subject to Deed of Sale.]— -Dyileod ! from time to time defcri'ed, he look iiroceediiigs 
of Mile. A. assigned all his household good.s to ’ luidci' a local act enabling him, against the 
.secure a debt due from him to the assignee, j government of the colony, to obtain cumiieusa- 
■siibiect to a jiroviso that the deed .should become i tion Held, that lie was entitled to eomiiensa- 
void ujiou jiayineut of the debt on a certain day, 1 tion, measured by the value uf the s]iecifie land 
■or on some earlier day. to be aj'jioiuted by the Mit rhe time of the commeiieemont of the suit. 
rH'ignee hya noti.'c in writing, to be served on A. \ HiUn'i-ftaui v. iJiniiii rcr.ri, 2 Moure. Ik C. (^,.8.) G(> ; 
twenty-four hours before the day of jiayment so | lU fj. T. 110 ; 13 W. il. 23tt ; 3 N. 11. .587. 
;aii|ioiuted : interest to be paid in the laoantime. I 

It was al.'ii agreed tliat. after default made in Eight of Eeversiouer.] — In au action by a 
])iiymeiit eonii’arv to the proviso, it should he ; rcveiisiojicr for damage don<3 to the reversiou by 
lawful for tlie a-siguce to enter nnd take jmsse-;- 1 cutting off tlic caves of a building belonging to 
of the goods, and to sell them, and reimburse i him, and by eree.ring a. wall with a driji over hi.s 


himself out of the jn'oceed". aecoimtiug to A. for 
any sni'iilu-' ; and that, until such default, it 
should be lawful fo)' A. to hold, u--ie and jioisess 
the goods wirlumt hiiidraiiee from the assignee. 


])i'emises : — Held, that as there might be rei'cated 
actions for coiitimiiiig the nuisance, evidence 
tendered at the trial of the first action for the 
linrpo.se of sliewing the diminution in the .sal- 


The a^'isiguee served A. with a notice to pay on , able value of the ]ivemises was in'o]ieiiy rejected, 
a day earlier than rliat named in the deed.‘an<I i Jiutfi.Ai i// v. Mml, LS C. B. ODti ; 25 L. ,J., C, P. 
■afterward'^ mitered aiul took, mill sold the goods, ; 290 : 4 W. LI. (103. 

but the notice u.'i'' bad. having been '.erved le-' [ A landlord sued his tenant for an injury done 
than t wenty-inur liours before the day of pay- ! by him to the reversion, Iry wrongfully removing 


ment apt'oinretl Held, that A. htul. under the 
deed, the I'ight of ]i 0 'sossion of the good.s. 
defeasible only by defaiili in ])ayment after due 
notice, and that he might therefore sue the 
assignee in trespass for iiaviiig wrongfully entered 
and siilil, ami rliat in such action the measure of 


from tile laud large quantities of clay: and f in- 
a, conversion of the clay. T!ie jury found that 
the removal of the clay had dejlreciatcd tlie 
value of the land by lot!/. : ami tliat the value 
of the clay itself was 1,50,1. A verdict was 
entered for the former sum : — .[-Iel<i,ou motion to 


damau’'.'' ■'liould be. not the \alue of the goods, j increase tlie venliet, by adding thereto tlie 


but the value of A.'s interest in them at the 
time of the tre.sjjas'. JJrirrlii v. KnulalJ. 17 
<y B. 937 ; 2] L. J.. B. 101.' 

In Action by Trustee for Breach of Agreement 
made -with Bankrupt, - -A. tc S.. being traders 
in embarras'ed eireum'tiuiee':, sold their biisiiies' 
to the defendant upon eonditiuii that he should 
pay I'crtaiu dehN owing liv them. This he 
i.iiled to do. and left a balance of 1,7511/. unjiaid 
to the creditors of A. ck S. A. iz, S. after- 
wai-d.s liquidatc'd their affairs by arrangeuient 
amder the Bankruiitey Act, J809, andthc plaiu- 


of 1.50/.. that the ])laintiiU was not entitled to 
receive the value of the clay as well as compeu- 
sation for the injury done him by the removal of 
the clay. Templeinore v. Mimre, 1.5 Ir, 0, L. E. 
14. And ttne LAXDLOnD .tVND TesaHT — 

Nttisakob. 

Tenant for life,]— A tenant for life in cove- 
nant, can only recover such damages as arc. eoni- 
mensiu'iite with the injury dtiuo to his life estate, 
aud not the flamttge.s which may be sustained 
by the reversioner. FJvelyti v. 'lladdhh, Holt, 
543. 
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By Tenants in Conunoa,] — ^Wliere A. ami B. ; A plaintiff in an action ni' trespass claiiiiei! 
are tcnatits in coimnon of a patent assigned to ] substantial damages Crom the defendants for 
them, if B. dies, actions for infringements com- pulling down a trail, and they tendered in 
ndtted in B.'s lifetime survive to A., who is ovidence a coiiveyancc to them, to shew that 
entitled at Jaw to recover the whole damages, they bona fide bedioved that the wall was theirs. 
^Slnifh V. L. -T. ir, Ih/.. 2 El. & Bl. Hi) ; 17 Jur. but the judge refused iu admit it. Send)le. per 
: ’ Erie. that it ought to have lieeii admitted., 

in reduction of dainatres. Shull y. Glemder. 

C. B. (N.S.) 81 ; ;i;i L. J., C. P. 185 : i) L. T. TtP} :. 
f. Aggi'a-vation, Mitig’ation and Reduction. 12 W. B. 55-1. 


Aggravation — Intention.] — In an action for 
throwing jioisonctl barley upon the jdaintilf’s 
premises in order to })oison his poultry, the jury 
is not confuted in tlieir verdict to the actual 
flaniages sustained, bnr may consider the mali- 
cious intention of the defendant. Scaru v. 
Lyimu, 2 8tark. ill7 ; 20 B. B. 1588. 

In ill) action for a wrong, whet her arising out 
f)f a trespitss oi“ a tiegligcnt act, the jury, in 
estimating the flamagcs. may lake into considcra- 
tion all the circumstances iittcnding the com- 
mittal of the wrons. Emhlen v. Mi/i’i'n, <> FT. ic N. 
51 ; 80 L. J.. Ex. 71 ; 2 L. T. 774 8 W. Tl. 1505. 
See Bull v. MUlhrnd liy.. 10 0. 15. (x.s.) 287 : 30 
L. J.. C. P. 27H ; 7 Jur. (tshs.) 1200 ; 4 L. T. 
2t)3 : ’9 W. E. 012. 

In an action for wrongfully and injuriously 


In actions of contract, where, supposing the 
data to be admitted or established, aiul to Ixj- 
unaffectcil bj' any evidtmee introducing other 
legitimate (dements of consideration, the (Lamages 
m;iy be more or loss matter of ealcnlaiion, 
althougli, prinia faeie, the plaintiff may be 
entitled to the full measim; of damages, yet where 
the actual ainoimt of d.'ima.m; has been in any 
degree affected by the conduct of the plaintiff or 
his agents, that is a legitimate elemeitt of con- 
.sideration, and the jury is at liberty to diuiini.sb 
the damages on that account. But if they do .so 
unrea.sonably and arbitrarily, the court will 
grant a. new trial, as for a verdict against 
evidence. WiLwn v. Hichu, 2(5 L. J., Ex. 2-12. 

Altbraigh the plaintiff, iti an act ion for an, 
injury done, really hits a right of action against 
the defendant, the jury is entitled to look at aE 


pulluigdown a building ad.ioin,ng the platntiffs circumstances of ‘the case, and at the con- 
.stable m a nc^digent and an improper mannm-. 

and with sndi a wmnt of proper care that, by j ,yith\lio action the plaintiff has acteei: 
reason theiwf a piece c.t timber fell upon his r, » and perverse manner, they may 

siabk and destroyed the roof, ami by reason ot ^ eonsidiration wlten e,stimating thm 

the negligence, carelessness and unskiltulne.ss, . j-, . j- -jr^ 7,,, , 7®. 

part of the Imilding fell upon and injured his ^ 

horse : evidence was givtm shewing that the 

defcmclaut had acted wiM^^^^ Insurance Money.]-In an action for 

of forcing the plaintiff to giv.3 up Possession 0 j^cgligence of a railway 

Ire ^ coinpany, a sum i^coived by the plaintiff on an 

they linik t le detend.in has actec v ith ti high jicckleiital insurance policy cannot be taken into, 
hand wilfully and with the object of getting reduction of (lamages. Bmllnn-n v. 

the plaintiff out of possession, the (lainage.s may j ^ ,, . jp jp 

be higher than it Big injury was the result of ,y 2,5 

mfiSSl pSon, shooting; a gamekeeper s ^ ^ ^ 


the plaintiff out of possession, the {lainage.s may 
be higher than if the injury was the result of 
pure negligence, Ih. 

An mnpialifled jicrson .shooting a gamekeeper's 
dog will justify a judge in directing considerable 
damages. Moy v. Beaufort (JDuhef 2 Atk. 11)2. 


A plaintiff sued the defendants for damaging, 
his ship by colli.siou ; — Held, that they' were not 
entitled to deduct from the amount of damages 
to be paid by' them, a sum of nioney' paid to the 


Plea of Justification.]— In an action for <-:iLtitled to deduct troni the amount ot damages 

false imprisonment, the defendauT. iu addition to b^ pai(.l by them, a sum of money paid to the 
the general is.suc, pleaded a justification, on the pb'^Bift by insurers in respect of such damage.. 
■ ground that the iilaiiititf had committed a felony, ” /v<Yc._4 Bing. (K.O.) 272; 5 Scott, (540-. 

for which the defendant liad him taken hi b. I . Jinitw v. 11 /i/tc, 1 Am. 85 ; 2 Jim. 303. 
custody ; hut at the trial his counsel abandoned . 

tills latter }dea, and exonerated 1 he plaintiff from Substitution-Increased Profits.] 

tlic impmatiou eontahied in it : — Held, that the Ihe plamti ft agreed with I, to let him laud on. 
jiuTting this ]dea on tlie record was a iiensistlng budding lease for nmety-eight yours, from 
in the original charge, and proper to be taken Christmas, 1835, at a peppercorn rent, for three- 
into consideration bv the jiirv iu estimating the ^ J'-™'' Ptiy-^ble (juarterly, 

amount of damages. Wuncieh v. Bovlltn V> b.i Bie. mes- 

M. A: W. 507 : 1 1). A: L. (538 ; 13 L. J., Ex. io9 : within the linst three years, and to aecejit 

8 Jur, 85, ’ ' • a lease-proviso for re-entry on (l(.ifaiilt,. E. entered' 

but did not build the hon.ses, whereupon the- 
Vindictive Damages.] — Consideration of the plaintilf brought ejectment, and recovered pos- 
jirincijtles upon whieli vindictive damages are session on Jiuio 12th, 1831). After re-entry', the- 
given again.st WTongdoers. Breyfuu x.Piruritin pluiutiff agreed with a new tenant to let him thc- 
G 1(0 no Go., 58 L. J., Oil. 758 ; 42 Ch. 1), Gfi ; 61 pi'eaiiscs for the residue of E.’steriu, at a pepjier- 
L, T. 180, corn rent for the year ending Midsummer, 1810 ; 

_ ... ' _ , 7(E. for the A'ear ending Midsummer, 1 8-11 ; and 

Mitigation and Keduction. j — In an action for 140/, a vear for the rest of tlie term. The plain- 
false impristaimenl the defendant, under the plea tiff, iiran action for hi-oaeh of F.’s agreement 
of not guilty, may give iu cvidetice the excuse, if claimed as damages iho (.liJfereuco hcjtweeii the- 
it merely goes in mitigation of damages, though rent which he would actually receive down to 
he cannot do _ so without a special plea, if it Midsummer. 1811. and that which would have 
amciunts to a justification. Linford v. Luh.-, 3 accrued down to the same period if F. had keiit 
H. A: Is. 2(6 ; 27 L. J., Ex, 334 ; 6 W, E. 515. his agreement .-—Held, that the jury was not 
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bonri<l Tft ;i\viir<l tliiil amoimt, Imt uiight give 15 C. B, 1(5 : 23 L. J., 0. P. 1517 ; 18 Jiir. 1105 ; 
rhoir vfi'iiict nu an L-stiiaare of llie plamtift”s 2 W. 11. 595. 
real damage, raking into ooii.sidci'ation the. iii- 

creasevL rent jiccurod' to him by the secmul agree- Paymeut of Freight— Buseawortliiiiess 

meat. Ohlrrr.haw v. JMt. *12 A. tk E. 590 ; of Ship.] — <lcclaratioii stated that a eharter- 
4 i’. & I). .3(17. party was made by the owners of a ship then at 

Sunderland and the defendant, whereby it was 
Profit made hy some Plaintiffs from Breach.] agi-eed that the ship, being tight, stauiiek and 
— In an aetion for bre.-ieh uf a isiutract for the strong, and every wa^’- tilted for the voyage, 
(juiel; dl.-'t-harefe (.if a sid[), made with .several should at Sunderland load a cargo from the 
jier.son.s jointly, where some of Them had made merchant’s factory, and, beitig loaded, slinuld 
proiirs by i-ea;-on of siudi lireach of contract therewith proceed to Constantinople for orders, 
wliieh they would not otlierwise have made, to deliver there or at other places named, being 
thi-ongh another sliip in which they were inter- paid freight at rates named, “one-fourth of the 
•e, -red having bewi sidj-iiruted for tlie imj'}iose for freight to be advanced to the owuer’.s agent in 
wliich t!ie forme)' shiji wiis reipiiied : — Held. London on the ship Iniving sailed, less 5/. per 
that the timount of ihe joint daimiges eonld not cent., for in.sui’ancc, interest and commis.siou ” ; 
be reduced by t’ne protits so m-ade by s(.inu* of the ami that the defendant, caused the .ship to be 
coutnict'U's individually. ./r/>*vo/ v. AVz-vf c//n7 loaded, and she sailed for Consta).itinnple, and 
(rev)' J/tJ/W l)ofk Ok, 44 L. .].. C. 1’. 181 ; L. 11. that all things necessary happened and were 
Jb C. 1’, 3U0 ; .32 L. 1'. 321 ; 23 W. E. (124. doije to entitle tlie owners, by their agent in 

London, to receive from the defeuclaut the fourth 
Cross Claims relative to similar Matters.] — In part of the freight, yet he had not paid it. A 
.an action foi' damages for the non-perfoi-juancc plea, that the .ship was not, at the eomnience- 
■atid impj'oper perfoiamuicc of woi'k which the ment of the vot'.agc, tight, staunch and strong, 
plaintiff laid employed the defendant to do, the and every tvay fftted for the voyage, and that, 
defence was tlmt the defendiiiit had sued him by reason of the premises, the ship and the cargo 
for the pri(.'e of the work alleged to have been were wholly lost is a good plea; for the sailing 
impidpei'Iy done, and the plaintiff: had .settled of the ship in a seaworthy condition was made 
hy paying the whole amount then sued for ; and by the charterpavty a eoiuiition precedent to the 
that, as he might have giveji the noii-perfoi'm- payment of the fourth of the freight : but the 
-auce and the defective performance complained plea could not be supported on the guottnd of 
■of in evidence in reduoti(.in of damages, he wjis avoiding circuity of action, T/iomjjfio/i v. 
precluded from bringiug a ci'oss-aetion : — Hold, (Mlenpij, 5 El. A: Bl. 209 ; 24 L. J., Q. B. 340; 
That though he might have availed himself of 1 J ur. (N.S.) 779 ; 3 W. E. .505. 

•the causes of action for tvbich lie sued in redue- 

tiou of the claim in the former action, yet he Covenants to Kepair — Demise and Ee- 

wus not bound to do so, but might maintain Demise.] — In an action hy a reversioner against 
•ii .S(»parato action for them. DuOks v . ITcdijc.'!, an assignee on a covenant to repair and j’ield up 
40 L. J.. Q. B. 270 ; L. 11. 0 Q. E. 087 ; 2,5 L. T! in rejiiiir, a plea by way of equitable defence, 
155 ; 20 W. E. 00. that the defeiulaut'had re-deraised the premises 

to tlie plaintiff for the residue of the term, want- 
Set-off.] — To au action Eir freight, a plea, on ing thirty days, under a similar covenant, the 
•equitable^ grounds, that the plaintiff’, in the defeiuliin't finding timber for repairs, that lie had 
conr.se uf his einployineiit hy tlie defendant, foiintl such timher, that the plaintiff broke the 
undertook to e:irry Ins coals, and by liis iicglh covenant, and that tlie non-repair sued fur was 
geiice ami nuskilfuluess the coals were lost, iiml tlie same non-repiiir, iiiid that the djimages were 
thiit the cost pi'iee of the coals was equal to the identical, is bad, either as a plea of equitable 
iilaintiff’s demand, and claiming equitably to set sef-off. or as a legal defence by tvay of avoidance 
•off one against the othei', is a bad plea. Sfimnon of circuity of actioti ; beoiuse, notwithstanding 
y. Ilfill. l_ H. Ac N. 831 ; 20 L. J,, Ex. 212 ; the express allegations of the })lea, it was mani- 
■5 W. E. 307, fest upon the pleadings that the covenants of the- 

parties iliffered as to the (luration of the time ; 

Loss of Cargo — JTeglect to Insure.] — By over which they extended, and also as to the 

ii charterparty A. agreed to jaiy B., imistei’ of a degree of liability they respectively imposed, so 
ship, one-third of the freight iit the final sailing that it was impossible that the measiu’c of 
■of the .ship, to he returned to A. if the cai'go damages could in each case be the same. M'ui- 
.'■(liould not be delivered at the puit of destiiia- xhuJl v. OffJien, 2 H. Ac N. 793; 27 L. J., Ex. 194; 
tioii. A. iiiMiriug jit the ownei-’s expen.se, and -1 Jnv. (N.s.) 1(19. 

K lei hieting the costs out of the first ]>ayiiieiit. A. 

jiiiid the (jiie-third freight, (.ledueting the costs of Measure of Assessment altered by Act of 
insiutinee. The .shi}! and oirgo wei'o lo.st, and Party— Contracts.] — If a party entitled under a 
A. brought au ;ietioji to recover back the one- contract to receive a profit from another by his 
third fi'eight. B. pleaded that the .loss of the own act so confounds the nieasui'c of that which 
•one-third freight, was a loss which A. was to be he was to receive that it can be no longer ascer- 
iii'-nred agiiinsr ; that A. insured so negligently tained. he vticates his whole claim. Pringle v. 
that the insurance Wiis useless, and that by such Taylor, 2 Taunt. 150. 

aiegligeueo A. beeaim.' liable to B. for the same therefore, where A. agreed to find sufficient 
nniouiit which he claimed from B., and to make coal forB.’s engine, to draw water from A.’s mine 
.puid the same to 15. : — Held, that the plea was and B.’s little coal, as they then stood, and B, 
bad; that the conelusion of law as to A.’s sank to a lower seam, in draining which he 
liaoility was not warranted by the facts stated, drained the other two seams, but consumed for 
■as the amount to be recovered bj' B. as damages his engine more coal than before : — Held, that A. 
tor A. s negligence Wiis not necessarily identical was no longer bound to funiish any coal, becau.se 
with that sued for by A. Charlen v. Alton, B. hail destroyed the measure of sufficiency. Ih. 
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But a huililmg contraitf fora particular stun. | A iloclarntioii, statiiisr tIk' apprentice t(. have 
■'.vhevo athlitiuiis have bmt luiwlc t(i the Dvipntial 1 lictat permaueully cripplcil. is ■'tpqsnud by 
plait, remains biinlinj^ su far a- it can be iraci-d : j evidence that the injured party i" '^i ill disdded. 
any furrher snuis criii niily be reeoveriMl on a and likely to remain so, iml tvith caie tvill be 
qnatdimi rniimit. Pep/xv v. BiitUind. beake. restmeil iu tiine. Ih. 
lOB ; B II. it. dOa. S. F., IhfMOii V. GtxlfWy, J «<-/ .vrc CAKHIEKs' — X l-:(tLIOKA'CM. 

Holt, 23d ; 1 Stark. 275 ; 17 11. It. halt. 


In Case of Wrongdoers.J — Wlicre a tviniig' has li. Double or Treble Damag-es. 

beert i?ornntitte(l, the \\Ton,arlr>er must stiller t'roui . , 

the im].owbility of ai-cttuilely a-eertaiuin- the Calculation of,]— M'here a stalnte gives by 
ninount of ilatnayt?. LmT.s {jJnh’) v. Aiiiharnf, '™.V ol [iciiidty loi’ wif hlioldiiig duties, dnubJe 
20 Heav. 2:?;). ' nr any other nnih.ii)le of tiu; sum ■wiililield, llte 

sum found by the Jury is to be raken ms the : 
Proportion of liability of Joint Tort Feasors.] iinimint due in point <tE faeu^ An.-dm. v. 
.—Where two persons are Jointly .sued for false ///•/'/d/rf, AMUel. 214 ; 13 I’riee, 4( ib 
iniprbonnnait, one of whom has acted from im- Wliere a. sfiitiite gives trebk‘ (lamage.s, the 
proper niotivo.s, the damages ought not to be plaintiff is entitled to three times the iiill 
a.s.sessed with refereiiet; to the aet and motives of ainottid' of the daniiiges iuund by the juiy, and 
tlK'Uiost uuilty or the mow miiooeut jiarty. but treble ousts; tiiid the diimages are not to be 
the true criterion of daniage is The wliole injury ealeulated in the nminier treble costs iistuilly 
the party has susttdtied' from the joint ae't (if aro- Fm-ltlc v. Feiren, (i 1>. tk it. 1 ; 4 lb it C.. 
ti'espa.«s, (Jlavk v. Alam/w. 1 Ex. 131 ; 1(1 L, d.. 154. 

Ex.2SI(!. 

Daimgers cannot be severecl where the count is ^^cTiox WHEN llECOVi^RABLfi. 

for a yiiiit tresija.ss, and the .pny Inids the dofeii- 

dant.s guilty tieeordingly. ' JDH v. (rotxichild, Separate and Independent Contracts.] — lb. a 
5 Burr. 271)1). carrier, having contmeted with H. to carry his. 

^S'cc Tout pictures to I’tiris, nnule a second eontraot (^con- 

taining different sti|)iil.ations). with a railway 
C- Prncjnpet-ivp eom}.auy that the company should carry them to 

g. prospective. pictures having been injured on the 

When Recoverable,]— A plaintiff; .sued the jouiaiey through the ucgligeuee of the railway 
defondaut hw iujttiT to his bnildirig,s by mining company, H. brought an action against lb for 
operations of the (iefendunt on the luiid of the the d.aniage. claiming LOdOf. The railway eom- 
defendiint. A .special referee having found (hat jainy. being retptosted by him to clef end the 
the plaintiff, in addition to injury already in- ttetion. refti.sed, repudiated all liability, and told 
tiuiTcd, would iuemr injury in the future, and him he must deal witli the action as ho thought 
having assessed the pro>poct ive damages in fit. He defended the action, and H, recovered 
Tospeet of such injury at b5u/. Held, that the against him ti verdict of 1)501. for the damage to 
prospectiie damages were recoverable. Lniii?/ y. the pictures. He, lb. having sued the railway 
IVnUirr, 47 .b. J., t^. B. 451 ; 3 Q. lb D. 3.S!) ; e(.)mp:iny to recover the oo.sts he had ])ai(l aud 
SB Jj. T, 343 : 2() W. H. 775. inourrcvl in defeudhig H.’s action : — Held, that 

Ca.se in which componsatiou I'oi' damage done the two contracts being different and indepeii- 
to an estate was awardeil once I'm- all. so as to dent, he could nor recover the co,sts. shice they' 
take away any right of action for sub.scqueiit tvcrc neither the natural and pro.ximiite conso- 
damage againsT tli’e defeiidnnts. who were lield iiuetiee of the railwiiy company's default, nor 
to be not. wrongdoers, but ])er.S(ms exercising incurred at the reque.st of the conii)any. or for 
their rights of mining oportitions over the land theii' benefit. Jiarriidah' v. L. C. S\' D. Fjj.. 
of the pliiintitf, subject to paying compensation H H- J.- Hx. 20 ; L. K. 10 E.x. 35 ; 32 L, T. 330 ; 
for the periiument injury thereby occasioned to 23 W. 11. 107 — Ex. Oh, 

the .said estate. Grptit JM.t‘fi/Ari>tniii (\\. v. The plaintiff contracted with tt tramway 
CImijuc, 4 App. Cas. 115 ; 27 W'. 11. 417-1-B, 0, eomiiany to euiistruot a triuuway for thorn in 

a pnbli)] road, aiitl inatle a snb-contract with an 
Second Action.] — "When the. cause of action a^phalte eompany, under which the latter under- 
i.s complete, it would be increasing litigiition to took to laylheasplialteand to keepitingood repair 
say * You shall not Imve all you are entitled to and condition for twelvemonths. In consequence 
in the first action, bill you shall be driven to a nf tin; defective .slate of the a.s])balle wiiltin tbiit 
second, thiid. or fourth, for the recovery of ynnr period. H., who was driving along the road was 
damages.’'’ I’er Best, C.J., in Jthdi'ardmii v. thn)wu out of liis cart and injured. H. there- 
2 Bing. 240. upon brought an action again, A the tramway 

When damages have been awaided of an company, who gave notice to the plaintiff. The 
insufficient character, another action doe,s not plaintiff then called upon tlie tisphalte company 
lie for the same cause. Fetter v, Jieale, 1 Ld. to defend H.'s action, Imt they declined 1o have 
Rajm. 339, anything to do with it. Tire ]ffaintifl: resisted 

H.’.s claim, and ultimately conipromlseil it for 
Time of Service.] — In an action for injuring 70f., but was obliged also to pay 10/. for the e.osts 
the plaintiif.s .apprentice, whereby ho was dis- of H.'s attorney, tiiid expended' IS/, more for the 
abled from serving, the jury may give damages cosis of defending the action. The jury found 
for the loss of service, not only before action that 1 he course; taken by the plaintiff iu resist- 
broitglit, but aftei wards down to the time when, ing and ultimalely conqo’omisiug H.'s action wtis 
as it appears in evidence, the disability may be a roason.able aa<! juoper one : — Held, Unit ihe 
expected to cease. HodgoU v. iStallehraag, 11 asphaltc company was liable for tbe 70/,, but not 
A. k E. 301 :S F. k D. 200 ; 9 Car. & lb G3 r for the 40/. or the 18/., the, sc latter charges nor 
8 1). P. C. '182 ; 9 L, J., Q. B. 132, being the ualural or necessary consetpicuce of 


Sul JJAMAGES — What are Natural ConsequcnceH of Wrongful Act. 802 

tiifir (k fniilr, tliu foul rac!> betwcL-n rlu; iiliiiiitiff j Q. B. ilS ; 20 Q. B. P. 79 — C, A, Soo ulso Stvoml 


:tni[ tlie rr;ihi\v;iy ciinitiiuy tiiul htinvoiMi fho' 
pIuiiitirYuiul t’lR' ii'-^thahtu-iuiijiaity being seiaratt.' | 
sual iiKlrjiiaidieit (■i.iitiaer-', Fl'i/tn- \\ ]'/tl th'\ Indemnity — Costs of Action.] — TTialer a cuve- 
Trtirrrx A-'-nhulli <U., L. .1.. <“•. P. -479: 1 ! Tiaut to iitileniiiifj' figaiusl all actions uiul (;buins 

(!. 1’. 1). 51! ; :!5' L. T. liOti, in rcspccf; of 1 he covenants of a lease, costs 

]iro[ieilv incnrrtul in .]'(..!iisoiiiil.)ly' defencliiig an 

Kotice of Sub-sale —Pi’ofits — Costs of Action action hrouglit for a breach of one of the cove- 
by Sub-vendee.' — 'I’lic lieicnilants contraclccl nanrs arc recoverable as damages, Mun'cll v. 

rile itlainiiii to deliver good-^ to him of a ///.»•//, 1 Cab. i; K. SO. 
particular sliaiie and dc,scri]ition at certain i'»ric(?.s Jii consideration of B. promising lo assign to 
tuid by instidnients at dillcient times. When A. all his interest in an agreement Ity tvlncli he 
tin; coiitiact was madi! rhe defiaidants kiunv that held (rertiiin }n-ciniHes, A. imflertook to iu<Ie,imury 
excejii a- to ]irice, it co)'rt‘spoiided with and was B. against breaches of the (tovenatd's and oon- 
.suh-l.tni i,-dl\ till -aine as .i contiaet uhich the ditioiis in the agreenu'nt. iXo as-ignment was 
jilaintiif laid ciirccd into with a l-'reneh customer executed, but A. ent (‘red and held ptsstsssion of 
of lib. iind Ihiit it was niiide in mder to cimble the iiromisi;s till thfi expiration of B.’s term 

the plaint ill' to rnllil -uch kist-inentioned eon- (letting tlieni fall out of repair), when B. was 

ti'iiet. Tlie di ibiidnnis broke their eoiitract. and sued by his landlord for dihipidtitions. After 
there beiinr im iiiiii'kcl for goods of the desciip- giving A. notice of the action, B, paid- money into 
tiun eontraeied for, the jikiiiit iff's cnsiomcr eonrt, which the jury found to be enough: — 
tdjtained damages agaiir-i Itim in tlie French court Held, in an action brought by B. against A. on 
to thcamoiuir of 2S/. : — Held.inati action against Ids ]U'omi.se to indemnify him, that a good con- 
the defendants for their breaeli of eontract, that .sideration api)earcd for the promise, and that B. 
the plaint itf wa- not only entitled to recover as wits entitled to recover as damages the extra 
damage' the aimuinr of piolit he would liave made costs necessarily ineuiTed by him, over .and above 
had he been able t(> fullil his eontract with his the taxed costs paid to 1dm in defending the 
customer, but td-u damages in re-peet of his former action. //(urc/Yf v. Aarct/rarc, -10 L. d., Ex. 
liability to 'iicli cu'tomer. and that in osfiiiiating 13; L. R. (> Ex. 43 : 23 L. T. 3!i(}'; 19 W. K. ISS. 
such last-ineutioneil damages the 28/. which the 

French court had given iniglit lie ti’eated as not an Construction of.] — A. chartered B.’s ship 

unreasonable amount at which such damages to carry a cargo tif merchandise from Liverpool 
might he assessed. Ulhuu/t'r Arfini {rr.\rfhicJiiiff to Puerto (.'aViello, in Venezuela, sifter wards the 
v. AriJtufiunti/ (L. B. 9 (>. P>. -173) approved of. jiarties a<lded to the ehartorpiirty a clause by 
Cnvhrrf-M(U'i/i//.s A'!ti/<‘iiK 54 L. ,'f.. Q. B. 511 ; which the ehartcrer was to have the option of 
15 (L B. D. .S.5 — C. A. Affirming 1 O.ab. & E. sending a, ])ortiou of the eargo (o Maracaibo, and 
337. ‘-that any ami every expense the vessel might 

The defendant con tract ed for the sale of coal incur in conscipience of this additional clause 
of a particular desiii'iption fo the plaintiffs know- should he borne liy the charterer.” The char- 
itig' that they were liuyiiig siieh coal for the pur- lerer loaded the vessel with a eargo. ] tart for 
pose of re-seiling it as coal of the same description. Puerto (’ahello, and the residue for Maearaibo, 
'I'lie jilaintifL’s did so le-sell the coal. The coal and made out tw'o .separate manifests. On the 
delivereil by the defendant to the plaintiifs under arrival of the vessel at I’uerto Cabcllo, the master,' 
the eoniraet. .and by them deliveri'd t<i their siii)- at the request of the custom-house officers, shewed 
vendees did not answer such deseviiition. bnt this to them botli manifests, and they prohibited the 
could not be ascertained by inspeetion of the diseltargo of that part of the cargo assigned to 
coal, ami only became apjr.ncut ujiDn its use by Puerto Oabello. on the false ground that there 
the suh-vendees. 'J'ht' sub-vemlees rliereupoii were eonlrabaml goods on board by which the 
bi ought an action for breaeli of eontract against eargo was conliscatcd, and they iinpo.sed on the 
the plaintiffs. Tlie plaintiifs gave notice of the master a tine of 50(1 dollars" for having two 
notion to the defemiants. who. however, rcpii- manifests, instead of a manifest on one sheet 
diated all liability, insisting that the coal was only, .and detained the .ship because the fine was 
aecordiiig to eomract. The idaiiititfs defemled not jiaid. The m.aster appealed to the tribmmls 
theaetinn against them, but at the trial the of the country, and claimed compensation for 
verdict was tliat tlic coal was not according to delay of tlic ship. He was told that, if he paid 
cuntre.et. and the sub-vemlees aecordiiigly re- the line, the necessary order for the cleanince 
covered damages from the plaintiifs. The plain- wmdd be given, but "he Imd no funds out of 
tilt's tiiereuiion sued the defendant for breach of which he could pay it. About the same lime a 
eoinruet. elaimiim' iis damages the amount of the revolution occur rei'l in Venezuela, which preveutml 
damages recovered from them in the action liy all eommercial and legal proceedings. Subse- 
thui sub Miiiki s uul tin costs which hid been quenth tin gm tinmen t igieul to p ly the master 
inenrred in such action. The del'emlant jiaid 5.0(11) dollars as compensation for the dtteution 

the amount of the damages in the } ire v ions action of the ship, and lt!4 dollars for expenses of law 

into emu't. but denied his liability in resiicet of suits, w'hich sums were never paiiL After some 
the ciisis : — Held, that tlie detence of the previous further del.ay, the ship [iroceeded to Mai'aeaibo : 
action being, under the eireumstanet's. reasonable, —Held, that B, was not entitled t,o reonyer fiom 
the costs im-iirred by the plaint ill's as defendants A. under the additional clause in the eliarter- 
in sueli action weie reeuverablo under the rule party, either the loss .sustained by reason of the 

in Jlmlirij v. Bihmululr (‘.) Ex. 341), as being detention of the ship at Jhierto C.abello, or the 

damages which might reasonably be supposed to expenses inouiTed in i’e])airing the daumge in- 
luive bei'U ill the euutemplation of the iiartics, at eiirred in and about the legal ])rooeediiigs in. 
the time when tlioy made the eontract, as the respect of the ship, or the fino"of .5110 dollars, such 
lirobable result of a, breach of it. Ji(t,rendule damages not being contemplated by the additional 
L. ('. ,v J). Ihj. (L. B. lU Ex. 35), discussed and clause, nulh/ v. Dia'uuty, 3 H. lV 0. 27u ; 33 
distiuguished. JLimmond v. Bidtueij, 57 L J., ( L. J., Ex. 319. 


Avstt/i., ante, eol. 27(). 



BOS DAMAGES — What are Natural Consequences of IVronr/ful Act. 304 

EeasortaWeness of defending, Question for ' irijurief! tn the wnrkraau -were Ihe iifthmiJ cmise- 
Jury,] — Wlieti iui action is brought against A. to niieuce of the (lefciKhuuV breach of tviirrantr. 
receiver itii liquidated daiuages for which he has upon which tla^ [ilaintiifs were eiitilled to rely, 
becorae lialtle through the default of B., notice Jfiiichntij r. Mnrrywentkrr, tin L. J„ Q. B. aO ; 
being given to 13., who declines to intervene. A. [ltlbi>] 2 Q. B. ()8i) ; 11 B. 7a7 ; 78 L. lab ; 1 1- 
is Justified in defending the action, and is not \V. 11, H) ; ab J. F. 801 — 0. A. 
bound to let Judgment go by default, or to pay 

inoLu-y into court. I]rinf’-Ltt-JBluiirIi v. iriZwi/i. Wrong-doer— Extra Costs incurred by Mis- 
L, K. 8 C. F. 227 ; 21 W. E. 10*1. take.]~A wrong-doer cannot bo iieai’d to com- 

The proper questiou.s for the Jnryiusnehaciise plain that in proi;oe(Ungs hurriedly i.akon to stop 
are, whether it was a veasonabie thing to defend the WTong the ])laiutiiY has not accurately stated 
the action, and whether the defence was conducted hi.s title, ixnd in such a case t he defeudant will 
in a I'easiuiablo manner. 77/. not be relieved from the payment of the extra 

A., a lunlvor, cnjitraotcd with P)., for the pur- costs occasioned by the plaititilfs mi.stake as to 
chase, on behalf of G., of certain, goods. C. ids title. J77.-7Av/. v. .7}o«77//c, 1(1 L. J., Oh. Gal ; 
refusing to accept the goods, B. sued A. for the 5 Ch. 13. 75u ; GG L. T. GSl ; 2") W. E. 802. 
breach of contract. G. iiad notice of the proceed- 
ings, but re[iudi:tted hi.s liability, and A. defended Occasioned by Fraud of Defendant’s Manager.] 
the action inisuece.ssfuny. In an action by A. — A customer deposited for .safe custody the eer- 
agaiust G. for the damages and costs jtuid and tilicatesof certain railway .sliareswith liis bankers, 
incurred by him in the first actual, G. liaicl into with whom he had uu account, on which tlicy 
court enough to cover the damages only, and it was charged a commission. The certiticatc,s were 
left to the jury to say whether A,, in defending placed in a strong box. of which the manager of 
the former action, had pursued the course which the bank bail uiicout rolled care. The manager 
a prudent and reasonable man would have done sold the shaves and foyged transfers. The ens- 
in his own case, 'J'he Jnry, having found for the tomer instituted a suit in equity agtiinst the 
IjlaintifE : — Held, tljut A. was entitled to recover railway euinpanies and the puri'hasers, for the 
the costs. Jiroom v. JIall, 7 C. B. (N.S.) aOG. purpose of having hi^ name restored as holder of 
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any other [lej’Hrai nr persons Ifrwfnlly claimitig 
5)y'. from or uiidor him or tlmin.” An action for 
in.-spuss was ^^^tor^^'!lr^ls brought by a person 
claiming nndcr the defendant against the plaiii- 
tilf, who gave notice of it to the defcjidant. 
Tin; defendant paid no attention to the notice, 
njnl the plahititf, acting on his own judgment 
and without express amhorit.y. flefeinled the 
action. A verdict was eventually found against 
him, and he was obliged to }»ay djiinages and 
c<jsfs. In a.n action against his ItnnUord fur 
breacli of the covtmant for <iuiel enjoyment con- 
tained in tlie dendse : — Held, that the plaintiff 
w'as entitled tfi recover from tlie defendant the 
costs and damages In; had ]iaid, and tilso tin; ex- 
penses lie had himself incurred in dehmding the 
action of tresjiass. liulph v. Crour/i,H7 L. J., 
Ex. 8 ; L. 11. :i Ex. -i-1 ; 17 L. T. 2-1'J ; IG W. It. 

The plaintiff', a lessee of land, brought an 
iietiou against the lessor and agtdnst other ie.ssee.s 
who claimed a right of way over the plaintiff’s 
land under a grant from the same lessor, denying 
the right and claiming an injunction against the 
lessees ; or, if the court should hold that they 
had a right of way, tlien damages from the lessor 
under his covenant fur (piiet enjoyment. At the. 
trial the other lessees estalilislietl their right of 
way, and judgment was given against the lessor 
for tiamages for the loss sustained by the plaintiff 
by reason of the exercise of tiie right of way ; — 
.Held, that the measure of damages payable by 
the lessor was not the permanent injury to the 
land, but only the damage sustained at the com- 
nieueemout of the action : but that the lessor, 
being the cau,se of the whole litigation, inu.st 
pay the costs of the plaintiff and the other 
lessees. Child v. Stennhtu, 4S L. J., Ch. 3112 ; 
11 Ch. D., 82 ; 40 L. T. 302"! 27 W. 11. 4G2. 

Trespass — Setting aside Judgment.] — In tres- 
pass for .seizing the plaintiff’s gootls under colour 
nf a judgment, the declaration allegeil that, by 
means thereof, the plaintiff was forced to pay 
costs in setting aside the judgment ; — Held, that 
the plaintiff’ wa.s .not entitled in this form of 
action to recover the costs incurreil by him in 
.setting aside the judgment, llolliurtitj v. Turner^ 
■G <2. li. 028 ; 14 L. i., Q. B. 143 ; 0 Jur. 100. 

Injunction.] — In nu action of trespass 

for taking possession of the plaintiff’s land, he 
vaunot recover costs incurred by him in prei)ar- 
ing a bill in equity foi’ an injunction. Ahthorj) 
V. Medford uud Camhridije Jlij., 8 L. T. 200. 

. ■ ‘ J.M. 


DANCING. 

AW' mSOllHEltJjr J-IOU,SE. 


DAY. 

.See TIME. 


DEAN. 

Mee ECCLESIASTICAL LAW. 


DEATH. 

Change of Parties by Death.] — &c Peactige. 
During Arbitration,] — Atw Akbituatiox. 

During Criminal Proceedings.]— fer CiiiMi- 
XAL La-w. 

Effect on Partnership.]— »Si.’e Partnership. 
Duties.] — Al'e IlBV^ENUE. 

Effect on Guarantee,]— A'pc Principal and 
SURETr. 

Evidence of Death] — &v. Insuhanoe, 

Proof and Presumption of .] — See Evidence, 


DEBTORS ACT. 

1. General Application op Act, and 

Exceptions, 30(5. 

2. Committal in Default op Payment, 

308. 

3. Person.s in Fiduciary Capacity. 
a. Generali !/, ‘S12. 

y. Effect of JJ a nknqjtetj Law, 31S. 

4. Solicitors, 310. 

5. Practice, 321. 

6. arrest op Person about to quit Eng- 

land. 

a. Under Debtors Act, 323. 

h. Under Law before Debtors Act, 320, 

7. Judge’s Order by Consent, 327., 

8. Discharge prom Custody, 320. 

0. Cognovits and Warrants op Attor- 
ney — See WLirrant op Attor- 
ney. 

10. Punishment op Fraudulent Debtors 
— Sec Bankruptcy. 


1. General Application op act, and 
Exceptions, 

Scope and Policy.] — The policy of the Debtors 
Acts, 18(50 and 1878, in leaving a defaulting 
trustee exposed to the penalty of imprisonment, 
is not vindictive ; the object of the penalty is 
simply to produce payment of the momya Ear- 
reft V. Ilainimnd, 48 L. J., Gk. 210 ; 10 Ch. D. 
283 ; 27 W. 11. 471. 

The policy and effect of the Dchtous Acts, 18(59 
and 1878, considered, JAwvw v. 49 L. J., 

Ch. 123 : 13 Ch. D. 338 ; 41 L. T. 613 ; 28 W. II. 
434. 

The Debtors Act, 1869, while abolishing the 
penalty of imprisonment for debt in the case of 
an honest debtor, is intended for the punishment 
of a fraudulent or dishonest debtor, and is in that 
sense vindietive. Barrett v. Ilanmond (48 L. J,, 
Ch. 249; 10 Ch.-D. 285) not followed. Xh. 
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Sutas Eecovexable before Justices.] — Costs | L. J., ( 
awank'd by inuirttn- sessinus against oiie of tbe'ConiiT, 
pai'Tles to uTi lijipeal. aud which liv tht; Quarter 
Scssioiis Act. ISfil. 12 .V i:-} Viol. c. 4.1. s. .I, and 
the yuniuiary .Tm-Mlierinu Aol. IS-1.S. 11 A 12 
Viet. c. -Ik. .s. 27. uiay he enforeed before u jiisliot; 
by W-aiTaiit of distress, and in defiinlt of distress 
by \yarra.nf, of commit ineut. are within the exeej>- 
: tioui>f s. 4, in tlie Debtors Act ; and the defaulter 
is ilu'refore not protected from iniprisonnieiit. 

Ur;!, t. 7kv///, Hit L. J.. M. C. Tl! ; L. K. ;> Q. li. 

17(1 1 18 \V. It. ()2G. S. CL iioni. Cole. Bx. voHn, 

21 L. 'J'. 7.-,t). 


Writ of Ne ezeat Segno. J— The ijlainl iff. a 
mortgagee of a German ship wiiieh had been 
lost, commenced an action in the Chancery 
Divisictu against the owner on the covenant (•ou- 
tained in the mortgage deed, and apjdied for a 
writ of ne exeat regno, alleging by affidavit that 
tlie, dcfetidtiiit was altout io leave England, and 
that the deitt would he in dajiger of being lo.',t if 
he was not prev'ciited from so doing, but not 
showing tlrat the defendant’s absence vvonld pre- 
judice "the plaintitf in the prosecution of the 
action r—Held, that the writ must be refused, 
for that the claim was a mere legal demand for 
which the plaintiff conld not before the jiassing 
of the Jiidicatiire Act have sued in the Court of 
Chancery, and that the defendant could only be. 
prevented from leaving England in the ease pro- 
vi<lod for liv the Debtors Act. hSiih, s. (I. Drorrr 
V. Jinior. 4h L. J.. Cli. H7 : IH Cli. lb 242 ; 41 
L. T. HDH ; 28 W'. K. lit). 

Held, fnrtlier. by the dla-iter of tlie llolls, Unit 
the result would have Iteeu the same .as to an 
O'luitable debt before the ])assiiig of the Judica- 
ture xlct. Ih. AfV Ne KXEAT KeGNO. 

Procedure, When Obligatory.] — A man who- 
makes default in payment of a sum of money 
whieli iic hits been ordered by the court to pay. 
eaunot bo attached for contempt, but mu.st be 
proceeded against under the Delators Act, ,s. 
B^oloiloy. 17.-.WV. 13 Oh. I). 421 : 41 L. T. 74.1 : 
28 W. 11. 281. 

lUit where a judge nnide ati order for the 
coiuraittal of a defaulting piirty under thi', 
Ttebtors Act, and the order was drawn up by the 
registrar in the presence of the debttir in the 
form of an attaehnient for contempt, from which 
the flebtor appetiled. the couri (lismis,sed the 
ajipeal, and directed the uriler to lie ri'ctiiiod. Jh. 

Held, also, that as a general rule, when a judge- 
has been judicially sat i.stled of the ability of a 
debtor to pay the amount in which he has made 
default, the Court of A]ipeal will jiot interfere- 
! with his couclu.sion. Ih. 


Ireland. ] — Debtors Act. JSfisj, a jiplies to aidili- 
catioii tinder 11 Geo. 3. e. !M), s, <>. to enforce order 
(if Irisli Court of Chamterv. Bi'n/moj/ v. Ber- 
!/o.,no. \ \ 1,. ,J..Ch. (11.-) ; 1..‘ 11. U) Ch. GUI. 

The H2!itl section of ihe Debtors (Ireland) Act, 
1840. 3 & 4 Viet. c. 1(11, docs not rejieal the 
12ridsection of thelJetil Property Limitation .-Vet. 
1833. 3 fc 4 Will. 4, c. 27. but the two arc to be 
construed together. Ifinjltcs v. Ac////. 1 Ir. Ei|. E. 
28(5 ; 3 Dr. ^ War. 482. ' 


Discretion of Court.] — ^lu a case exeeided from 
the operation of .s. 4 of the Dehtons Act, IStJ'.t. f<ir 
making default in jiaymcnt of a sum of money, 
the court has no discrt'tion to refuse an a]iplieii- 
tion for lea\m to issue a writ of attachment 
against the person making default. Broiix v. 
Btw\ L. E. 10 Ch. 7(1 ; 31 L. T. (521 ; 23 W. It. (57. 

On application for an attnclimeiit against a 
defaulting trustee, the court has jurisdiction to 
iufjuirc into the circunistiinco.s of the ctise, ;md 
wliLTC there has Vjcoii no actual fisiud or em- 
bezxlement, but merely tin erroneous ajipUcatiou 
of the trnst fund, may refuse the apiJication for 
an uttachineut. Jionrlf v. flinnniooiJ (In CIi. D. 
28,1) followed. Jfitrri.iw. ///firinii (IHCli. 1). 338) 
distinguished. JTolroijdp \. Car mil. 11 L. .1.. 
Ch. 15153 : 20 Ch. D. 132 : 40 L.T. 801 : 30 W. E. (50-1. 


Debt incurred by Fraud.] — Sect. 13 of the 
Debtors Act. 1.8(50. ajijilies to persons not b.ank- 
riipis or in litpiidutiou. who. therefoi-e, may be 
convicted under snb-s. 3 for fraudnk-nt conceal- 
mt'Ut of property. Jtp<\. v. Ihmiamh;. 11 L. J,, 
yr. 0. 11 ; S Q."]!. D.‘ .130: -1(5 L. T. 28(5; 30 
W. 11. 444 ; 11 Co.x, C. C. 31 ; 4(5 ,1. P. 437. 


Driving of Debtor into Bankruptcy, and so- 
causing Forfeiture of his Estate.] — The court, 
being satisfied that a debtor had the rnoan.s to- 
pay. ordered jiayiuerd; of the de’ot by instalments 
(aithough the jiayment of .sneli iustalinents 
would, it was alleged, drive the debtor itito bank- 
ruptcy and cau>c a forfeiture of the income from 
which .such in.'.tnhneuts were obtuimible), or, in 
default, commitlal to ]n’i.son. Imperial Slermin- 
iile. Credit Axsoeiation. In re. Lea:h'n Care. 42' 
L. J., Ch. 370 : 28 L. T. HOO ; 21 W. E. oOl. ' 


Obtaining Meal at Eeatatirant without I 

Means to pay for it. j — A perxui who orders and \ 
consumes a nmal at' a restaurant witluiut being I 
possessed of Ihe means to pay foi' it, doe.s not 
obtain goods by false pretences tinder .s. 88 of the 
Larceny Act, 1861. but incurs a debt or liability 
by fraudulently obtidning credit, and therefore 
commits an offence under sub-s. 1 of s. 13 of the 
Debtor.s Act, 18(5<). ifc,/. v. doner, in L. J., Q. E. 
41 ; ri,8!)8] 1 Q. 15. ll'j ; 77 L. T. .KIH—C. C. E. 

Conviction of Infant.]— Conviction of infant 
bankrupt for absconding with \)V<>pert_y within 
meaning of s. 12. held tiad. Ileq. v. Wilson, 4t) 
L. J., M. C. L3 ; 5 (^ E. D. 28 : -11 L. T. 480 ; 28 
IV. E. 3(t7 ; 14 Cox. 0. C-. hItS ; 44 ,3. P. 10.1. 
And see BAXKRUPTCir. 

Mayor’s Court, Jurisdiction of, to Commit.] — 
The jurisdiction of the Mayor’s Cottri to commit 
a person for nonpaymeut of a judgment debt, 
conferred by s.s. 3(> and 38 of the Mayor’s Court 
Act, 1867, is not affected bv s. o of the Debtors 
Act, 1860. Washer v. Blihtt (I C. P. D. 16',)) 
considered and followed. Schuller v. Wood, 6-4 


Crown Debts.] — The act doijs not apply to 
Crown debts. A defendant at the .suit of the ■ 
Crown is liable to arre.-t as if it had not pa.ssed. 
Att.-Cen. V. Bdnnnalr. 22 L. '1. ()(57. 8. 1’.. 

Smith, In re, 4(5 L. J., Ex. 73 ; 2 Ex. D, 47 ; Ho 
L. T. 87.8. 

Dnsiicee,ssful appellant to House of Lords, 
arrested on e.streat of j-ecugniznnee for costs, is a 
Crown debfor and therefore not entitled to dis- 
charge, Smith, la re, supi-a. 


2. Committal iiv Deeattlt oe Pavmeixt. 

Order of Commitment— Duties of Sheriff,]— 
Au order of commitiuout under the Debton 
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Act. ISilU, Tui' :n:\kiiit>- defatilt in jiaynienl of u| Alimony — Committal for Default in Payment.] 
jiui,uni<‘ni ilo’.jt i- not an artaclnnciri for debt”,' — Ai'reais of payments of alimony paytible by 
wdliin tlic jueauine of 1 i of tlm SheriflV Act. ' a hatband by viidne of an order of the" Divfire" 


Gonrt made imder s. 1 of the Act 2S) A 3h Viet, 
c. :12, canistitute a deltt enforceable under s. a of 
the Debtors Act, 1860. JAnto-n, parte. JAn- 
ton. In re, 64 L. J.. Q. V,. 620 ; 16 (i. F,. d! 28!) : 

S8 W. It. 714; 40 J. I>. 607— 


liich piovides tlvaf "where an officer 
.■'lieitlf. under-.'-herilF, btulitf. ser^cant-at. 
r otlter olhoer whiitsoever, arrests or has 
jdy any [lerson liy virtue of tiny action, 
attachment for deltt. such ofliccr sliall . 62 L. T. 782; 

. . tiike such person, to any prison j 0. A. . 

tAS'euty-four hours of the Time of his j Where in an order for ptiyment of iiliniony 
arrest.” exce))t its therein provided. d/zYc/n*// j the periods for payment are siiecified, an absolute 
V. SI III //.son, 6!) L. ,1.. (y F. 866 ; 26 (j. F. D. 188 : j order for tni atPichment under the Debtors jket 
i!.‘! L. 1’. 4U6 ; 88 il. 666 ; 66 J. P. 86 — C. A. maj' be made, without any [ireliminary order for 

I pajmient by iiistalnicnts. Ea/i/ v. JJali/, J 7 


issT. 
built" a 


within 


iffarried Woman — Judgment against Separate 
Estate.] — A married wonitm cannot lie corn- 
niit ted to prison nndcr s. 6 of the ilehlors Act, 
186*.). for Tionpavment of a judgment debt 
recovered agiiins) her. paytible out of her sejm- 
rnte estate, under s. 1, siib-s. 2, of the IMarried 
■Women's i’ro[ierty Act. 18, so. I*’orin of order 
upon such il judgment. Senft 
L. ,1.. Q. 15. 48 2()' Q. 15. D. 120 


L. -fl. Ir. 372. 

: Payment 'by Instalments.]-s-On January 

80, 1888, an order f or, alimony pendente lite, anflL ; 
on February 1, 1888, an order for perihiment 
alimony, wa.s made, in the Probate and Divorce 
, Division. The sum of 1807. being due under : 
Jliir/ei/. 67 'jt;he.se orders, a judgment summons in respect ; 
L. T. *.)]*.); j thereof was issued by the wife: — Held, that a 
86 W. 11.67: 4 Morrell. 286 ; 62 J. P. 280 — i receiving order in lieu of committal could not he 
C. A. j made by the court agahtst the husband under 

■Where an order was made that a married 1 s. 6 of the Debtors Act. 186!), and that an order 
woman should ])!iy by instalments the aiiionut i directing payment by monthly hitalmeuts of 107. 
of a judgment agidnst her, ont of her sepamte I .should be made. Otiraj/, Er parte, Otivaij, In re, 
estate not subject tri restraint in antieipiition. or I 68 L. T. 886 ; 86 W. 11.' (;!)8 ; 6 Morrell, iio. 
which, being .so .subject, was liable to e.Kecutiou | 
under 19 of the Married Ahrmieu's Property ' 

Act. 1882, the court, upon her dofaitlt in pay- 
ment of the instalments, made an m'der for emn- 
niittal. Jolitidoitp v. Eroa-ne. 20 L. 11. Ir. 448. 

If in the judgment execution is limited to 
separate estate wliieh she is not restrained from 
anticipating, qmure. wherher s. 6 of the Debtors 
Act. 18f>9, aiiplics at all, Jleat/er 
infra. 


I — Nonpayment in Divorce Matter.] — 
The court having ordered dainage,s to be paid 
into the registry, and })roeeei lings in default 
being iniiiraeticable, as there was no one to iii- 
stitute them, the court oi’dercd the damages to be 
paid to the petitioner, he undertaking to pay 
thetn into court. (Ii/ta v. (ri/tc, 10 P. D. 186“: 


Eel tea-, j 84 W. 11. 47. 


Security for Costs in Divorce Matter. ]-— Not- 
withstanding the provisions of the Debtors Act,. 
I8t!9, a husband is liable to aUaehment if he 
does not find .sceuritv for his wife’s costs of .suit, 
Z// licit V. Zt/iieh, 64' J.. J., P. 98 : 10 P. D. 188 ; 
84W. 11. 47. 


Security for Wife’s Costs.] — lu a wife’s jieti- 
Hon for judicial sei>aratiou the hushaml wa.s 
ordered to pay a sum of money into eoui't as 
security for her eo.sts. He made' default iu pay- 
ment : — IJchl, that this wa.s not “ default 


^ Separate Estate with. Restraint on Anti- 

cipation.] — Judgment for a debt and costs Avas 
recovered against a married woman, execution 
being, by the terms of the judgment, limited tn 
her separate property not subject tn any restraint 
upon anticipation, unless by reason of the 
Married AVomen's Propei'ty Act. 1882, such 
linipertt' should be liable to execution, notwith- 
standing sucli restraint. Ujion an apiilication 
for an order of committal ag.iiiist her under s. 6 
of the Debtors Act, Iht’iii. the only evidence of 
her ability to pay wa.s. that since the date of the ! payment of a stun of money” within s. 1 of the 
judgment «;he laid received sufficient income of j Debtors Act. 1869, and tliat he Ava.s liable tO' 
.sep.arate projierty suliject to a restraitit upon j attachment for di.sobeying the order of the court, 
autieipatiori : — Held, that no order could be made l Zi/neli (I'b P. I). 188) approved, 

.nga hist her upon that evidence, lieeanse .s. 6 did ! v. Eah-n, 14 P. 1). 17; 60 L. T, 126; 87 

not applv to the judgment. Drai/eotf v. Ilarri- i W. 11. 280 — 0. A. 
non. 17 {). F. D. 147 : 84 -W. 11. 646. ! 

I Nonpayment of Costs — Married Woman — No 
xVn order, under the Debters Act. for })a%miciit , Separate Estate.] — .A married wonmu without 
■ ■’■"’ ‘ ‘ ’ ' ■ ' I separate projterty cannot be imprisoned for non- 

pamnent of the costs of an action. Ihalter, IE 
re, 56 J.P. 551. 

Nonpajrment of Costs by Husband.] — A re- 
.spoudent being iu contempt for non-obedience of 
an onler for restitution of conjugal rights, tlic 
petitioner applied for a writ of attachment 
against him :— Held, that the want could not 
issue for noupjiyment of eo.st.s. lletflon v. IVel- 


Ity instalmeuts. will not lie made against 
man-ied Avoman Avhose only separate estate is 
subject to restraint on untieipation, even tliough, 
since tlie date of tlie judgment against her she 
1ms received income of the sejiarate estate. 
J/ort/aii x.Ei/re. 20 L. It. Ir. 641 — Q. F. I). 

T’})on a judgment summons issued under s. 6 of 
the Debtors Act. 186!). against a nuirried AA’oman 
Avlio lia> only separate estate AA'hieh .she is re- 
stiTiiJied from antieiiiathig, an order for payment 
cannot be made unless il ' ' ’ ’ ' ' 

date of the judgment 
(it her separate income. Jlear/er v, Pellcw 
14 Q. F. D. <178 : 58 L. T. 67 ; 8:-5 W. F. 678— 
C. A. 


is shcAvu that since the ; dun, 64 L. J., P. 60 ; 62 L. T. 283 ; 88 ’W. F. 427 
she has receiA’cd some i 49 J, P. 617 — C. A. 


Affirming 10 P. D, 72. 

Nonpayment of Costs Generally.]— An order 
of the coiu-t for payment of costs con.stitutes a 
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HuslJand’s Estal)lislimen,t kept up on Wife’s 1 
Estate.] — Tile itlaiiitiS moved to commit tlie 
defendant for default in payment of a jndgmeut 
”dul)t of ’2\)l. for ^ofid.=! sujipiied to him, the fipjdi- 
carion hcina: sLii)povn‘d by an affidavit that the 
liefendinit jcejit nil a large establislimeiit, and 
WiiH to ail ftpjiearunce a man of meaiiis. The 
defendant made an affidavit stating tli.at he was 
.an undischarged banla'ujjt, had no money, and 
\wis iniuble to pay the pl.aintiffs demand, and 
that his wife’s jiroperty wussettledto her separate 
use. Istejihen, .1., made an order committing the 
<lei'endaiit f<»r six weeks, or until payment, and 
this order was affirmed by a divisional court. 
The defendant appealed, and filed a further 
.affidavit shewing that be was living in a very 
small way, and tliat the expenses of tiie establish- 
ment were all jiaid by his wife out of lu'v sejtarat e 
estate. The Uonrt of Ai^peal being satisfied that 
the defendant had no means (if payment dis- 
ebarged the order for committal, llurpcr v. 
Scnmgi'oitr (.1 C. P. i). ihifi), and tlie observa- 
tion of James. L.J., in Ksdaile. v. T'/.v-w/- (13 
Oil. D. 421), observed upon. Ohni'd v. JvrriK, 

0 Q. B. 1). 17K ; .ol L. J.. Q. B. 442 ; al L. J.. 
Ch. 429 ; H(.» W. IL. 504— C. A. 

Tlie defendant was committed to prison for 
■six weeks for default in payment of an instalment 
■of 10/. pursuant to an order under the Debtors j 
Act, 1860, upon an affidavit by the ])laintitf that 
the defendant was resitling in a large, well-fur- 
nished house, keeping horses, carriages, a groom, 
and other servant .s, and living in the style of a 
■eomitry gentleman of means ; that he had been 
.seen on .several occasions at different towns .and 
places with his horse and carriage, and always 
appeared to have money at his command ; siud 
tliat the plaintiff w:ts informed and beiieval that 1 
he had ample iiie.ans to pay the debt and costs j 
in the action : — Held, that the order of commit- j 
nieut must be afflianed, altliough the defendant i 
«worc that all the furniture, horses, carriages, and 1 
effects at (he house above raeutioued belonged to 1 
his wife, and were bought and maintained bj' j 
her sejisnntc money and estate ; that the groom 1 
and other servants were the servants of his wife j 
and maintained at her sole exjien.se ; that he had 
no hor.se or carriage or any other in'uperty of his ■ 
own, nor had he money at his eominaiiid that 1 
would enable him to attend court to answer the 
application, ami his wife declined to supply him 
with any; and that he was unable to pay the 
•debt ;irici casts in the action. Ilarycr v. 

Hi’OHV, 5 C, P. D. 366 ; 21) W. ll. 264. 

“ Default in Payment of a Sum of Money" — 
■Order to Pay Money in pursuance of XTnder- 
takiug — Contempt of Court.] — An execution 
creditor g-ave, in interpleader proceedings, an 
undertaking to make good any deficiency on 
sale, ■vvlueh was emVrodiod in an oi“dor directing 
the sheriff to sell the. goods seized. There wa.s a 
deficiency, and the Master ordered the execution 
creditor to pay the amount to the claimant. I 
This order not being obeyed, an order was made j 
attaching the execution creditor for contempt of | 
erourt ; but there was no proof of means to pay : ! 
— Held, that tlie case wiia one of “ default in the j 


Contributory.] — The court, being .satisfied that 
a debtor, being a contributory in rc-spect of calls, 
had the means to pay, ord(n-e<l payment of the 
debt by iirstalments (although the payment of 
such instalments would, it was alleged, drive the 
debtor intit bankruptcy and cause a forfeiture of 
the income from which such instalments were 
obtainable), or, in default, committal to prison. 
Imjx'i’iid Jfrrcanfilii Credit Am><‘U(tion, In re, 
Lntris'fi Cme, -12 L. J.. Ch. 379 ; 28 L. T. 396 ; 21 
W. K. 505, 


Disobedience of Order.] — A person who dis- 
obeys an order of court to deliver up bills of 
exchange and cheques, or the moneys received in 
re.spcct thereof, may be committed I’or contempt 
<»f court. Jlunrn v. 'JLill, 23 L. T. 391. 

The fact of the alternative in the order being 
a. money demand does not bring it within the 
Debtors Act, 1.S69, 32 i; 33 Viet. c. 62. 11k 

A debtor had been ordered to pay info court 
a sum under 50f. found due from him to the 
plaintiff in a cause, and hud made default in 
payment. On a motion under the Debtors Act, 
I8(»i), s. .5, an order was made for his committal 
tmtil he should pay the stun, in payment of 
which he had made default, and also a gross sum 
for costs fixed by the court in lieu of taxed cost s. 
i/(K/(W,v V. Itoqcrx, 23 L. T. 79tj ; 19 W. E. 317, 
374. 


3. Persoxs IX Fiduciary Capacity. 
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Meaning- of Term.] — A '• person aefing in a | diford, B.r ptirfe, TIinrht, Li re, 45 L. J., Bk. 127 
iiauckuy capacity” (Debtors Act, 1859, s. 4, 34 L. T. fi(iG : 2i W. E. 031. 
sii>)-s, 3) uicansa })cr,--ou\vbostaTi(ls in afiduciaiy Otic of two partners was appointed trustee 
rt'kit iou towarrls any other person who may be en- iimler a liqtiidation, and, befoi'e the affairs were 
i it Jed to call upon him to i)ay, whether such other wound up. died. At the time of his death he wa.s 
person is or is nut the plaintiff, or one of the indebted to tlic c.stato in 201i?, ■ The surviving- 
^ilaintilTs, in the action in which the order for partner was then ajtpointed trustee on his giving- 
payment lias been made. Jforrir v. Iiiijrum, an undertaking in writing to make gootl any 
41) Ij. J.. Oil. 123 ; 13 Oh. D, 33S ; 41 L. T. t313 ; deficienoy. The latter never received anything- 
28 W. It. 434. on behalf of the estate. An order of court was. 

A son in the course of management of one of made for payment of the 201/., and on its being 
his fathex'’s fann.s sold part of the farming slock, disobeyed an application was made to coimnit 
and received the ]irocceds. LT]jon the father’s the .surviving jiartncr :--Hcld, tlxat no order lo 
death an action was bvoitght by parties interested commit could be made, boeatise it was not shewn 
in his estate against the son for payment of the th.at, the debtor had ever had the money iii his- 
inoney.s received by him, and for accoiurts. The possession. Ih. 

son having failed to eomy'ly with an order made A trustee who has received t-nxst money is 
in the aclion for])a,Ymont cif a sum of money into doomed to have it in his possession until he dis- 
court: — Held, that, he was a “person aefing in a cliarges himself of his trust, and he may he- 
fnlnciary capacity,” witliin s. 4, sub-s. 3, of the attached, as being within the 3rd exception to- 
Debtors .\ct, IHiit); and, accordingly, the court s. 4 of the Debtors Act, for making ilefault 
not being satistit'd that he had not the means of in payment of a sum so received, and ordered by 
jiaymcnt, leave was given to the plaintiffs to issue a court of e<|uity to bo ixiid by him, nntwiih- 
a writ of attachment against him for nonpay- standing that he may have parted with the- 
inent. Ih. actual possession of or contx'i-jl over the money 

jirior to the order for payment. MiddMon v, ' 

Deterrent Object of Act.] — It is imxnaterial (Jhirh enter. 40 L. ,T.. Ch. 2*37 ; L. 11. 6 Ch. 1.52;. 
that a xlefaultiug trustee, against whom an attach- 24 L. T. 173 ; 10 W. R. 2i>9, 


meiit is sought to be obtained xxuder 


Exit ixitex’ost due from him iix re.spect pf tru,-jt 


of the Debtors Act, ISfiO, xind s. 1 of the Debtors moxxey so receivetlis not money in his possession 
Act. 1878, is unable to pay the moneys in respect or under his control, and an attachment will not 
of which he is in default, if the coux't is of opinion issue for non-comjdiance with aix order directing' 
that his bi-eneix of trust is of such a character as pxiyment of such interest. Ih. 
to eonstitxxte a fraud. The object of ,gi'anting Ti'ustees wex-e held liable ft)r a breach of trust 
attachxixents in such cases is not nidy to recover in impi-operly scUiiig certain hoiifls forming part 
the monej'-, and to punish fraudulent trustees, of their trust funds. By the judgment in the 
but to deter other trxxstees from committing aotioxi they were ordcrexl to ixxake good the vxilue ■ 
fraudxilent broaches of trust. luion'len, In re, of the bonds at the date of the judgment. The 
Doodxun V. Turner, 52 L. J., Ch. (JS3 ; -4S L. T. value of the bonds at the date of the jmlgment 
730, was greater tliaxi the value of .such bonds at the- 

time of the sale : — Held, on an application to 
Application for Writ by Person not in Position commit the xlofcndants for contempt in not com- 
of Cestui que Trust.] — The .‘<peeuxl remedy jdyiiig with the order, that the difference between' 
affordcfl by the Debtoi-s Act, 18(U», ixi ro.speet of the value of the bonds at. the tinxe of sale axid 
default ixx payment by a ti’ustee, is a rexnedy their value at the date of the jixdgment wus not 
intended to be given oidy as betweexi trix.-^tec .and ixi the possession of the dofeud.ants nr under their 
oastni que txaist, and is not a remedy for a mere control within the meaning of s. 4, sub-s. 3, of 
.yj-edit<jr, where the person agaiixst whom the the Debtors Act, 1839, and thex-efore that the- 
remetly is sought to be asserted is not a trixsteo order could not be enforced by attachment, 
i’oj' such crerlitor. Firm in. In re, London and Wulher. In re, Walker v. Walker, 30 L. J., 
Count n Ftinki/a/ Co. v. Firmin, 57 L. T. 4.5. Oli. 2.5 ;'(;3 L. T. 237 ; 38 W. E. 733. 


Hearing of Debtor.] — An attachment (xixght | 
not to issue under any oi the exceptions ins, 4 of 
the Debtors Act, 1839, ex parte, but the xlebtor 
should have au opportunity of shewing that he I 
is not witldu the exception'. Ferijimn v. Fenfu- \ 
non, 44 L. J.. (.'h. 31.5 : L. E. 10 Ch. 331. ' I 

“ Possession or Control.”] — Though the cxco})- 
tiiin of the Debtors Act. 1839, as to imjxiasonmeixt 
fox- default by a trixstee to pay "any .sum in his 
possession or under his contrel.’’ applies where .a 
trustee liad imprepetiy ])artetl with the fund, it 
(joes not a])]ily where, although through his wil- 
ful defaidr, he never liad it in his possession. Ih. 

For the purpiose of bringing a trustee within 
tla^ 3vd exception of s. -I of' the Debtors Act, 
183!), it must a])pear that money ordered to be 
paid by him liad at .s(xiiio time hten in his jxosses- 
sion or under his enutre.)!, and the f;iet that a 
tiiisree iias upon lus appointment proxiiisod to 
make gxxod th(' deliciency rtf a former trustee does 
iiot make him lixihle to eommittal for noxt-com- 
pUance with au order direetirig him to pity. Cud- 


Attachment.] — A dofaixlting trustee, who has- 
disregardedan order for jiaymenteif trust moneys 
into court, is not protxxctexl fi'ont attaehxxaent 
xxixder the Dehtons Act. Yonnq v. DnUimure, 22 
L. T. 119; 18W. E. 445. 

Loan to Cestui que Trust.]— Where a trustee 
had sold oxxt tiaist fixnds arxd lent them to a 
cestui que tx-xx.st, andaii xxrder was xxiade for pay- 
ment of the saxxie into court by the tnxstexx, the 
coixit, under the circumstances of the case, and 
being , sat i.siied that the tx'ustee was wliolly unable 
to refund the trust xxanneys, txxereiscd the disci'c- 
tioxx eonfexTud Iw the Debtors Act, 1878, and 
refused axi application for a -writ of attaohmeixt 
fox- non-c(nxipliance with the order. St7’eet v. 
I/ojje, 10 Ch. D. 283 ; 27 W. E. 470. 

Trustee -without Means.] — ^Uixdex- the disci-e- 
tion conferred upon the court by the Dcbtoi-s- 
Amendmcnt Act, 1878, the court will refuse to- 
grant an ap]xlication for a -writ of attachxnent 
against a defaulting trustee where, owing to the- 
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1, Milt-s. R. uf tlie Debtors Act, IKfii) ; that it 
r>a-iiior a citM- iii N\hich the conn tvonhl refuse 
to nttiu'h, acTiit,^' on the disevetinn giYeii it by 
the JA-btors Aot, t,s78. s. 1 : rnid that ])arlia- 
inentiiry [n'icD-cge liad no ajjplicatiDri to sucli a 
ca<e, Gnd. lu rr. (roul'lhtnx r. 5H 

L. J., Ch. Id:] : -lU Dh. D. ISto ; dU L. T. .Saa : 87 
W. It. .ir»i. 

Kon-lodgmeat of Certified Balance— BTo 

Bidueiary BelatioiL.j — lu an !n!ti<iii to aduiinis- 
ter the persotsal e-^fate of P. deceased, the 
judguieiit on further cousideratiou ordered the 
deiVndants, who were adnnnisi rators with the 
will annexed of the wid()w (if the deceased, to 
lodge in court 81!)/., the lisdaiKte certified to he 
diit' hy her to rhe estate. The defendants liaving 
failed to comply with the order, the. ])lainti.tf 
inovtjd thitl they miglit be coinmitted for eon- 
ieinpt : — Held, that no fiduciary relation between 
the jiurties ii.ad been C'ltablishiMl. and therefore 
that an order for attachment (.‘ould not be 
granted. Tauffe v. FihxtnuuiK^ [181141 I Ir. li. 
<18. 

Partner,] — One of two ]iartuers receiving 
iiioney on account of the. firm does not rc'ceive it 
•'•in a fiduciary caiiacity" so as to be within the 
8rd exeeptioii to s. 4 of the Ihjhtoi’s Act, 1801). 
F'nhhu-lte V. Burt. 08 L. ,J.. Oh. 240: [lSlt4J 1 
Oh. 348 ; 8 It. I(i4 ; 70 L. T. 0,78 ; 42 \V. K. 248. 

Auctioneer — Money received from Sale.] — Aii 
auctioneer is a person actiug in a fiduciary capa- 
city within the meanitig of the Debtors Act. 
18 (V.t, s. 4. sub-s. 8. and if he makes default in 
])ayment of the money jaodueed by the .sale of 
g(jods entrn.'.ted to lum for sale when ordered to 
]jat' it by a court (»f erjuity he is liable to attach- 
ment. whether he still holds the money or ha.s 
parted with if. i'rtndlier EJijOixl. .7(1 L. ,1., 
Oh. 410 ; 84 Ch. D. 01)1 ; (70 L. T. 41(7 ; .3.7 W'. It. 
801)— 0. A. 

Company — Director.] — A director of a company 
was ordered, under s. 10.7 of the Companies Act. 
1801). to pay tlie full value (.if ■'har(.‘s reecived by 
him from the jnoinoter. upon whieli no money 
had been paid : — Hr-id. upon motion to commit 
him to prison for nonpayment of thti money, 
that hi.s ease wasjioi that ((f a defaulting trustee, 
wuhin the meaidiie' (jf the Debtors Act. ISO!), 
s. 4. but of a shareholder who had tiot j)aid the 
full amount due f'vuu him. Alotion to eomniit 
refused, jyiawiutd Fur! Fo.. lu ro. Mctriilfru 
Viur. in L. ,r,. ('ll. 847 : 18 Ch. D. 81.7 : 42 L. 'J', 
1 78 ; 28 \\b Ih 48.7. 

Promoter.] — A sale by a promoter to his 

comjiaiiy was set aside for fraud, and the]>romoter 
ordered to repay ihejmrehase-tuoni'y to tin' com- 
]xmy. 'fill' promoter instituted proceedings in 
liquidation nndm- s, 127 <>f the ihinkruptey Act, 
1801). and a receiver of liis property was aji- 
poinn-d. ISo part of the .sum ordered to be 
re[iaid to the eompun.t was paid. The eninjiatiy 
moved to atiueh the iirouioteim — Held, iliat 
urtaehuumt eoiild not issue ; first, because the 
promoter was tiot a “trustee or iierson acting in 
a fiduciary capacity’' within s. 4 of llie Debtors 
Act, I8();i: and secondly, because he was ]iro- 
tcftted by s. 12 of the Ihinkruptey Act, 18(11). 
JPluiujjhtitc tdewMje Co. v. I/urfmout, 27 W. R. 
743. 


Tb. Effect of Bankruptcy Law. 


Trustee — Effect of Bankruptcy— Jurisdiction,] 

-The courtdius jurisdiction, under .s. 4, sul>s. 8, 

! of the. Debtors Act, 18(ilt, to order the altachment 
i of a trustee who has made ilefault in piaymeut of 
j a sum of money which he hits been ordered to 
i jiay into court, iiotwithstamlhig that a receiving 
[ Older in bankrnjitey hits been made against him. 

■ Smith, lu ra. Hnmlu Anivewu, Fi'l'l.i. -J., Ch; 
88(1; [181).3j '2 Ch. 1; t)8 L. T. 887; 41. W, R. 
2.S1) ;(7T J. T. .71(1— C. A. , 

Ifon-compliance with Order to Pay Cash 

into Court as Trustee.] — By an order Jitadc on 
tlie .7th Aiiril, 1881), the flcfeiidaiit was directed, 
as trustee, to pay two sums of cash, wluch he 
was alleged 4.0 have misa|)plied, into court on or 
before tile (Ifh May, 1881). He failed, however, 
to comply witli that order. On the 18th May, 
1881). a receiving order was made against him ; 
on his own petition, and lie was adjudicated a 
hankiiijit. and ho Itad not yet obtaijicd his dis- 
charge. Tlic plaintiiJs moved for liberty to issue ' 
a writ of attachment, ag'ain.st him, the notice of 
motion being dated the 22)id April, 181)0 : — 
Held, that tlie property atid person of the dchtm' 
were iiroteeted hy s. 1) of the Bankruptey Act, 
1888 ; and tliat Hie court hud no jurisdiction to 
direct a writ of attachment to issue against him. 
Si mm. Tit re, Simeu v. Xeicheni, (12 L. T. 721 ; 
8SW. R. (770. 

Praudulent Preference.] — ^A jierson who has 
been urdmed to repay to the tru.stee of a Vnnk- 
rupt's estate money which he has i-eceived by tvay 
of fraudulent pieferoiice does ni.)t hold the money 
in a fiduciary eapaehy within the iiieaniJig of 
s. 4 of tlie Debtois Act, 18(11). and cannot, thme- 
foiv. it he make default in payment of the 
money, be coininillcd to iirison under that .sec- 
tion. lIoo.iOH. Hr piirti;, ChuimuH. In f(s, 42 
L. ,1.. Bk. 11) ; L. 11. 8 (JIi. 281 ; 28 L. T. 4 ; 21 
Mb 1M72. 

Sect. 0 of the Debtors Act, 1801), is only 
intended to })reserve to tlm Court of Baidvruptcy 
Hie special powers of imprisonment, conferred 
upon it by such sections as the IDth, 70th, and 
Dllrd of tile act of 1801). and is not intended to 
presei've to the Court of Banlu'itjjtey any powers 
of iinprisoiunetit for debt wliieli have been taken 
awav from otlier eom'tsbv the Debtors Act. 1801). 
Ih. ‘ 

Money received by a creditor, who was a 
nmrried woman, by way of fi'audiileut preference, 
docs not coiistiluto a trust fund for Hie benefit 
of tlie batikruiit's o.state, find liie non-compliance 
b^'the creditor with tlie orderof the court to pay 
the fund ovei- to the trustee iu the bankn.iiit.cy 
does not subject such creditoi’ lu iraprisoniucnt, 
asbeingwithinthe 8cd exco]>tion to the4th section 
oflheDelitorsAct, 1.801). Wood, B.r purfr, (’kujj- 
mau, lu re, 21 Mb R. 71. 

Disobedience of Order for Costs.] — A trustee 
in li (uidalioii avu^ oi'dored to pay the taxed costs 
of the solicitoi- and (ho cost.s of the motion ipioii 
Avliicli the order Avas made. On deCaidt, he was 
eomuiitficd to prison for his contempt of eoiiit. in 
disobeying the older: — Field, that the ordei' of 
committal aa-us wrong, for that Hie costs of the 
motion could not be said to bo tnoney,s in his 
hands as a trustee wfithins. 4, sub-s. 8, of the 
Debtors Act, I8G9. Sharp, E,v jiuvte, Ifind, lu 
re, 37 L. T. 168. 
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Trustee Protected.] — trustee, who had hoen 
ordorerl in a suit tr» pay into court an amount 
admitted to be clue from him, and luisetl with 
his own moneys, was adjudicated banknipt : — 
I-Icld, that although the debt was one from which 
an order of di,scharge would not release him, still, 
as it was a debt provable under the bankruptcy, 
he was, pending the bankruptcy pjroceeding.s, 
protected by the Barda-uptcy Act, LS6y,.s. 12, feom 
attachment" for disobedience to the order. Chh- 
lium T, DtiHaii, 44 h. J., Uh. 702 ; L, 11. 10 Oh. 
65.“) ; 253 W. R. 865. 

Discharge Refused.] — Leave was given to 
issue an altaeluiient against a defendant for nou- 
l)ayment of umuey, being a default by a ])ors(m 
acting in a iiduciary capacity. He was attached 
and put in prison. Ho then filed a declaration 
of insolvency and was adjiulicated banla-upt, and 
appliofl forliis discharge. Malins, V.-O., refused 
tlie ap])lication. saying that the bankrapt, if 
so advised, might renew his fipplication after he 
had passecl his final examination ; — ^Held, that 
this refusal was right. Lcii'ett (JEarl) v. Barnett., 
47L. J., Ch. 144 ; i'.Ch. D. 252 ; 26 W. R. 101— 
G. A, 

4. Solicitous. 

Solicitor — Order for Payment of Money — Sub- 
sequent Bankruptcy — Jurisdiction.] — The court 
has juristliction to order a writ of attachment 
to issue against a solicitor for default in pay- 
ment of a siun of money which he has been 
ordered to pay in his character of an officer of 
the court, notwithstanding that he has subse- 
quentiv become bankrupt. Edye, In re, 63 
•L. T. 762 ; 39 W. R. 198. 

Default in Payment by Solicitor— Attach- 
ment, notwithstanding Part Payment.] — A writ 
of attachment agtiinst a solicitor for nonpayment 
of a sum of mouey due from him as an ofiicer of 
the court,? may he executed, although the client 
has .since the issue rtf the writ accepted a stun of 
money in ])art paynieni. llurrey Y.Hall (L. R. 
16 Eep 324) distinguished. Feredatj, In re, 
64 L. J., Ch. 894 ; [1895] 2 Ch.437 ; 13 R. 639 ; 
73 L. T. .50. 

A solicitor received money belonging to a 
client, and paid it in to his own banking account. 
Afterwards an onler directing him to pay the 
money to 1 he client was made by the court. 
After the making of this order the client signed 
an agreement to accept payment by instalments. 
Default w'as made in payment of the instalments, j 
and a further order for i)aymeut was made. This ! 
order having been disobeyed, an order for attach- 
ment against the solicitor was made. Ho order ! 
had been made calling on the solicitor to answer 
affidavits, hut the matter had been refereed to the 
jMasier, who had report ci I that the money was 
due to the client : — Held, that the ease was 
within the 4th exception in the Debtors Act, 
18(59, s. 4, and therefore the solicitor was liable 
to imprisonment, and the order of attachment 
was rightly made, and must be restorec 1. Dudley, 
In re, Monet. Ej- puiie. .53 L. J., (,). B. 16 ; i2 
Q. B. D. 44 : 49 L. 1\ 737 ; 32 W. E. 264— 
C. A. 

Town Agent of Country Solicitor.] — ^A soli- i 
ettor, the Loivdou agent of a country solicitor, 
made default in payment of a sum ordered to be 
paid by him in an action for an account of his 


agency : — Held, that the defendant was liable to 
imprisonment under s. 4. sub-s. 3. of llu' Deldors 
Act, 1869, as a person acting iu a fiduciary 
capacity, lint mU liable iimler s. 4, snh.-s. 4, as a 
solicitor ordoroil to pay in his capacity nf nificer 
to the court. Litrhlield v. Jonen. 57 L. ,T.. (,'h. 
100 ; 36 Ch. D. 530 5.S L. T. 20 ; :;6 tV. R. 397. 

Nullification of Order by Arrangement.] — An 
oj’fler made against a solicitor under the Debtors 
Act, for ])ayinent of mom;y by a certaiti day, 
with notice that in default his property would be 
liable to seqtiestration and himself to he arrested 
, and oommitted tt) iirison, was followed by the 
I issue of a fi. fa., under which the sberiffis took 
possession. An arrangement was ihea made by 
which the sheriffs withdrew from possession, tipoii 
an eng.agenient bj^ him to pay the amount, costs, 
charges, , and interest by monthly instalments^ 
and in default that they should re-enter under „ 
the original ortler and proceed with the execution 
of the warrant as if they had not withdrawn fronv 
po.ssession. Default having been made in pay- 
ment of the instalments Held, that, after the 
arrangement for withdrawing from possession 
and payment by ^n^taln!ents. the deVhor could not 
be attached for default. Ilarrcij v. .Hall. 43 
L. J., Ch. 95 ; L. R. 16 Eq. 324 28 L. T. 734 j 
21W. E. 783. 

Order on Solicitor to Pay Costs.] — Where a 
solicitor was ordered under r. 112 of the Bank- 
ruptcy Rules, 188(5. to rep<ay to the trustee certain 
costs together with the costs of the order, and 
the solicitor repaid the costs but not the costs of 
the order, the court refused to commit him, 
being doubtful whether he had been ordered to 
pay the money iu his character of solicitor. 
Byrne, Es parte, Apelt, In re, 6 ilorrell, 102. 

Default by a solicitor in {)aymeut of tlie 
balance found due from him to his client upon 
taxation, under the common order in clrancery, 
is default in payment of a sum of money when, 
ordered to be paid by a solicitor in his character 
of an officer of the court, and a7i attachment may 
he issued against him. White, In re. 2;i L. T. 
3S7 ; 19 W. R. 39. 

An ordei- was made against a solicitor for* 
delivery of his bill of costs and taxation. He 
moveil to discharge this order, and the application 
was di.'^missed with costs. H e afterwards appealed, 
and the appeal was also dismissed with costs : — 
Held, that the nonpayment of the costs of the 
appeal was not a default in payment of a sum 
of money by a solicitor a? an officer of the court 
within the Debtors Act. 1869, s. 4, suh.-s. 4, and 
that an attachment coultl not be issued against 
him. Hope. In re. 41 ]j. ,T., Oh. 797 ; 7 (Jh D. 
523 ; 2(5 L. T. 814; 20 W. R. (594. 

The default by a solicitor in iinyment of a 
balance found dtie from him u[)on taxation of 
his hill under the connanu order for that pur- 
pose, IS a default iu paymeiit of a sum of money 
ordered to be paid by the solicitor in his character 
of an officer of the court within the ineaning 
of the Debtors Act, 18(5‘). s. 4, .sub.-s. 4. and an 
atiachiuont may he issued against him. Bunh, 
In re, 39 L. Ch. 159 ; L. R. 9 E(,. 147 ; 21 
L. T. 692 : IS W. E. 331. 

Costs Due by One Solicitor to Another.] — 

Default by a solicitor in payment of a hill of 
costs found on taxation to be due hy him to 
another .solicitor whom he had employed to act 
for him, is "tlefault ly a solicitor in payment of 
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a siuii of nir-Boy. wiit-n onlc-ved to yiay the parae 
in In'; dia]‘at.-tc‘r nf an ufliccr uf ilio emivr lualdiifr 
the f ti ller." with in the -Irh ex-cej)tioii to the 
i)ehtorsAer. IsiJh. ?, 4, and an attaclnncnt may 
be issued ntrainst him. JiurJicUl, In re, 24 L. T. 
24.;^ : 111 W. IL ICt). 

Civil Eemedies against,] — An attorney having 
Failed to obey a rule of ami't, by whieh he was 
itiilered tfv jjuv over a sum nf mriuey received by 
him In hi-! character of attorney, the court 
rented tonrderau attachment, upon tlie common 
atlidavit. Wiieivtho client had elected to take 
his j'fuu'dy Ity a civil proceeiiing, he must have 
recourse to an esecution under th(i Judgments 
Act, (I A2 Vicl.c. IIU), s. 18, or an api»lica- 
rion under the l)ehf(tr.s Act, IStlh. Bafl, In ri\ 
12 L. ,1.. ('. 1'. llU ; f,. 11. 8 O. r. 104. Bee nho 


Judicature Act] — Under s. 70 of the Judica- 
ture Act, 187;5. the \vor<ls the High Court of | 
Justice '' diou id be read in substitution for the j 
words " a Court of Equity ” in s. 4, sub-s. 3, of | 
the Debtors Act. IHCJ). Ifarrh v. Inf/rnm, 41) 
L. J.. Ch. 123 ; 13 Ch. D. 338 ; 41 L. T. dl3 ; 2S 
W. IL 434. 

Affidavit of Means and Denial of Satisfaction 
of Debt.] — Upon an a]jplication to connnit to 
prison ttnder the Debtons Act (Ireland), 1872, 
s. for rLonpatunent of instalments previously 
ordered to be paid, there must be au affidavit 
.shewing that at the time of .such application 
the debtor is still in a position to pa.y the instal- 
ments. Bavi,^ V. SimmomL'i. 14 L. li. Ir. 3()4. 

Where a party desires to enforce by commit- 
ment in the High Court a judgment of a com- 
{letettt court, lie need not tile an affidavit in 
denial of .satisfaction. yieJiolfiiui, Ee; j)ftrfe, 
Stme, In re, 1 ilorrell, 177. 

“The Means to Pay.”] — For the purpose of 
iletermining whether a judgment debtor has had 
'• the means to pay ” the judgment debt, with 
the view of making au order for his committal 
under .sub-s. 2 of s. 5 of the Debtors Act, ISlii), 
nionoy derived from a gift may be taken into 
account. It is not necessary tliat the ‘‘ ine.an.s 
to pay” should have lieen derived from the 
debtor’s earnings, or from a fixed income. 
?er Cotton and Lindlev, L.J,T. Keefer v. l^arlt. 
o l E. J.. Q. B. 381) ; 14- Q. H. D. .71)7 ; .72 L. T. 
l)4h ; 33 W, 11. t;UG ; 2 Morrell, 37, 

Ability only to Pay Part,] — Where a ]icr.son 
from whom money is duo within the meaning of 
■s. 5 of the Debtors Act. 18()1), has means to pay 
part only of the sum due, and has failed to pay 
that part, a court is not ])i-ccluf,lcd from making 
au oi’ilor under the section by reason only' that 
he is unable to pay the entire sum. Fryer, Ea‘ 
parfe. Frijer, In re, ,75 L. J., Q. B. 478 ; 17 
q. B. D. 718 ; 75 L. T. 27ti ; 34 W. E. 7ffi; ; 3 
Jlorrell. 231— -0. A. 

Past Default or Anticipatory Order.] — Judg- 
ment having been recovered again.st a ilefendant 
in a county court, an firder for payment of 20?. 
was made. The defendant having made default 
in payment thereof, a jttdgment summons was 


I taken out. and the judge having heard evidence 
i and being satLsliwl as to the defendant'.s means 
I made an order to commit him to prison for ten 
I day.s, but directed that the warrant .should be 
j suspended if the debtor yiaid instalments nf 4?, a 
j month, the first pajanent to be made in fourteen 
i daAcs : — Held, that the order wa.s in reality an 
I order for commitment in respect of the past de- 
! fault in payment of tlie 20?., and not an antici- 
patory order for commitment, in ixspect (if any 
future default ; and that this being .so the order 
was valid under s. o of the. Debtors Act. 1851). 
Stoner v. Fowle, .57 L. J., Q. B. 387 ; 13 A])p. C’a.s. 
20 ; 58 L. T. 1 ; 36 W. E. 742 ; 52 J. P. 228— 
H. L. (E.) 

Jurisdiction to make Second Order on Can- 
cellation of First,] — A defendant in a county 
court having made default in ])ayment of 20?. 
due. under a j\idgment, an order was made to 
commit him to i)risnn. He was, however, never 
an'e.stcd nor imprisoned under the oi'der. which, 
according to Ord. XXV. r. 33 of the County 
Court Eules, 1886, expired when a year had 
elapsed from its date ; — Held, upon motion for 
prohibition, that as no arrest nor imprisonment 
had ever t.aken jilace upon this order before its 
expiration, and as the defendant wa,s .still in de- 
fault, the county court judge had jjotver to make 
a second order of commitment. Beg. v. Sfonor, 
57 L. J., Q. B. 501 ; 59 L. T. 669— D. 

Judgment Summons — Order for Payment by 
Instalments after deceiving Order against 
Debtor.] — An order for pa.yment by instalments, 
under s. 5 of the Debtors Act, 1869, cannot be 
made in the High Com-t upon a judgment sum- 
mons after a receiving order has bemi made 
against the judgment debtor. y-iitJudl, Bi re. 
Ford V. yutJndl, 64 L, T. 241 ; 5:7 J, P, 56.7 ; 8 
Morrell, 106— C. A. 

Won-application of Chancery Eules to Cases 
in Exchequer Division.] — A re.siduary legatee, 
being entitled to a sum of money which the 
trustee of tlie will admitted that he had received, 
brought an action against the tru.stee in the 
Exchequer Division, and levied execution on the 
judgment. The execution not having realised 
enough to suti.sfy the judgment, the legatee ap- 
plied to tlic Exchequer Division for an order to 
I'lay the money within a definite time, intending 
to proceed .against the trustee by way of attach- 
ment in accordance with the rule of the Court 
of Chancery of January, 1870, made for working 
out the Del)tor.s Act, 1869 : — Held, that no juris- 
diction is given by the Judicature Act, s. 24, 
sub-s. 1, to the common law divisions of the 
High Court of Justice to enforce paj’ment of a 
debt in the manner sought by the plaintiff. 
Brewitf v. Edwardn, 26 W. E. 60. Affirmed, 37 
L. T. 622 ; 26 W. U. 122— C. A, 

Election of Eemedy.] — Held, that the plaintiff, 
liaviug pursued the remedy given by the com- 
mon law divisions, could not subsequently avail 
himself of the chancery remedy, Ift. 

Effect of Eeceiving Order— Arrest.]— Having 
rtigard to the terms of s. 9 of the Bankruptcy 
Act, 1SS.3, as to the effect of a receiving order in 
protecting a debtor from arrest, the order must 
be deemed to have been “ made” on the day it 
was pronounced, and therefore as protecting the 
11 
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Order for Pa3nAent and Imprisonment in De- 
fault not combined.] — An order under tlie Deb- 
tors Act will not be made for paymeiit by instal- 
ments. the debtor to be imprisoned on default. 
Allan, 22 L. T. (KUL 

An apj;)licatiou for his commitment must be 
made when the debtor makes defairlt in-jiay- 
meut. Ik . 
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rr - ^na had not been served, and that as the 
i ", V" ‘'■^‘”";;!.,T''\T yt the Mime i debt w;w not iiotv due aiu[ jiavabhj a tvrit of ne 

V;. ^ n‘><:l5e .^-anted. Colvergm v. moorn- 


\ IX ; ;il L. T.'(;:i> 


But Committal for Default in Payment of each 
. -Instalment, j— Wlien, Imwe ver. tlie . uy ler or jnd.L'. 
iiieid makes the debt jiayalile bv itistabneiits. 
Tile debtor may be eoiiifuined for the full jjeriod 
of.Nix Week-- for default in payment of oaeli in- 
stalment. Ih. 


l^fidd, U L. J.. Ch. 817; 211 Ch. D. 841 • 52 L T 
' 478 : 8.8 W. H. 889— C. A. > ■ ■ 

: Defendant cannot be kept in Prison after 
^ Pinal Judgment.]— A dcbtni- who has been 
arresteil anrl impri.soncil under the Debtors Act. 
18(19 (.12 (k 88 \iet. e. (12), s. (1, on the grout n I 
that his abseuee from England will prei'iidice 
the plai)ititf “in the iirosoention of his action,” 
eannnt bi; kept in prison after final judgmeul, 
has been sigiieil. J/.iimt' v. Unn/fK 42 L. J„ Ex 
14n; L. K. 8 Ex. 214: 29 L. T. fU. 


: _ , - I-.— ui JUS acnon,^^ 

Arrest more than Year after Date of Order Kt^l't ni prison after final judgment, 

Valid. —An arre-t m.ade by a sheriff nnder an ' ‘‘"i^ J/.iimt' v. JJrin/f, 42 L. j'.. Ex. 

lavirr uf a iudj; fmmded 'iijiou 82 fc 38 Viet. ■ ''' : 29 ,b. T. '(!4. 

• (.i2 (the Debtors Act. 18(19). s, a, is valid, not- j • 

wiili-^Taridiiie suelr oi'd.'r is mu<ie more (Iran a' only before Judgment signed.] — This 

year bei'.ire the date uf -iieh arrest. Such '‘>»Pf’"'‘-“>'hig a judge to order the arrest 

order dues nut re pi ire i-.mewal at. the end of a i to leave England, applies only 

year from it?, date, but romains in force until it iT ii^^Ai’Ctiun in which judgment has not been 
is executed. //ivw/f,n/e v. Kil/iht, 48 L. .J., Ex. ! upon tinal judgment beingobtaiuctl, 

127; L. U. 9 E.x. 20.7: 80 J.. T. 878: 22 \V ii i vJ". , annulled. Yorkdiirc J'Jniihif; Co. v 
tldl. ■ ■ i d r/y/jA 21 W. R. 15. 

I Tlie plaintifl; arrested the defendant fora debt 
Appeal from High Court,] — By the onci’ation I ■■■!; .Ddge’.s order. The defendant 

■r.f tire Baukruplev Act, Js.sH, s. lo8. the iuiasdic- - r «oiirt R.aOO/. which he had horrowed 
tion and power's ^lnder the Debtors Act. 18(19 i i*"* it friend, and thereupon 

s. .'), fonuei'ly vested in the Hi'di Court, are '' obtained le.ave to 

a.ssigned to. anrl ai-e to br* exercised by the judge ' whir h -In **•’ 

to whom bankruptey business is assigned. By " n -rr . a ««t>««iuently 

s. 104. an appeal is gi\xm itr banki'untr'w matter'i « fVi judgment tor 1,500/. :— Hehl, 

fi'om the orrler of the High Court to the Court of pre4uer’S‘'?hP* tvasinerely to secure the 
Appeal. An .appeal from au order of the judge V Pi England until 

to whunt banki-uptcy business is assigned upon Jm %h.f m i ’H™) . I«‘l,x™ent. being signed 

an apirlieatior. rtmle.' s. 5 of the Debtor-.s Aeb mSl m ^ m ^ 

18(19. therefore, rtuw lies to the Court of Aiipeal! ^ ™ * 

judice.]-To obtain a fiat for the 

•' lYn • 1 projudice the creditor in the prosecu- 

Discretion. J — Mhore a judge, to whom an tmii of Ins suit. J/-Bhtiry RWy Ir R 7('* T 
■aijplieatiuri for an attaehmcmt is made, appear-s •‘jSR. ' , aa. r e.. i., 

fir the (.Auit of Ajrpe.al to have exorcised upon an 
•orruneuus ground the disei-etion conferi'cd bv ,, tt .* ,- 

the_ pebtoi;s Act, 1878, they will review his before Debtors Act. 

HJ^Ch. 83d -^[isSlI S auirS/” believing that Debtor is about to 

W. R. 289-(:x A. ^ ^ 3"'*’ Sufficiency of.]-It must be shewn that 

XYhen a judge on an aiiplication for leave to dS.io 1’“"™^!'“ 1o believe that the 

issue a writ of attadrmelrt against a tmstJcl! la n^ 

makes an m-der for attaehment in the exercise .if 70 -, • a '.m 7 D. P. C. 


b. Under Lu'w before Debtors Act. 

Grounds for believing that Debtor is about to 
luit. Sufficienev nf t Tf .1 , 


makw an order for attaehment Ur the e.xeroise of 705 • a Tur'ii-m' '• r, e;. 

the (.iisLU’trtioii to him l>y tht' D(»htnv< Ar»f c« * * •** ***' i 

E|srn",'S,r 

'Ch. 17(1, and eol. 81,5. sitpfa ' ' ’ .sufhcient excuse to prevent the 

I'^^itrrrg of a eapras that the defendant is an 
officer rn the army, aitd i.s going abroad to join 
„ , regiment. Larvirni v. n77/^/«, 4 M & W 

(). AKUEST ok PEliSfLN ABOUT TO QuiT > 1 i-X H. 882 ; 7 D. P. C 11 • 8 L J Ex' 

Ekweakd, 19;2 J ur. 970. ’ ' ‘ 

a TT SI TY aflidavit. that the defendant was a liou- 

a. Under Debtors Act. tenant in the 78th iTgiment, of foot, which regi- 

Debt payable in futuro— Default by Trustee! i dooomin f B^!r ^ ™d 

dm' tVhha'S.fd^o dffi “ Y/VwSIi'rVl Ift' £ 

p]ainnlf .-,.ml(luut(iud_the(i'usteesoas to sol-ve ! Jiir.’ll'?. ^ » 

the groumi that Vhe trrld£■\vas1lborIl^to^^o^m£^ m Ireland, and about to 


(1. AKBEST ok PEliSOA- ABOUT TO QuiT 
Ekweakd, 

a. Under Debtors Act. 
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But a captain of a steamer tiwtiiighet-wecn an 
English port and Hamburgh, and about to depai-t 
on one of his regular vovages, is not, AtJilmvn 
T. JSM-e, 1 D. (K.S.) 84y : G Jur. 1113. 

An attorney about to quit England maybe 
arrested notwithstanding his being an officer of 
the court, Tkovison Moore, I 1). (K.S.) 283: 
3 Jur. lOOU. S. Fliqht Coolie, 1 1). A L. 
714 ; 8 Jur. 125 ; 13 L. J., Q. B. 78. 

H is not necessary for a deponent to swear to 
his own belief that the defendant is about to 
leave tiie country. Willu y. Snoolt, S M. A W. 
147 : 10 L. ,1.. Ex, 266 ; 5 Jur. 579. 

An affidavit that the deponent has been in- 
formed and believes that the defendant is about 
to le.ave England, without stfiting from whom 
he obtained the information, is not sufficient, 
Graham v. Santlriuelli. 16 M. A W. 191 ; 4 D. A L. 
317 ; 16 L. J., Ex. 67. ■ 

But an order may ])e made on an affidavit of 
the ])laiiitiif, thsit he has been informed and 
believes tliat the defendant is about to leave 
England, provided the name and description of , 
the person from whom be has received such in- 
formation are stated. G'Mom v. Spaldlvfi. 11 
M. A W. 173 ; 2 D. (N.S.) 811 ; 12 L, J., Ex.'l85 ; 
7 Jiu’. 21. 

A party was held to bail on an affitlavit, that 
he had obtained money at the Cape of Good 
Hope by means of a forged letter', and having 
been charged with such forgery before a magis- 
trate here, bail been discharged, on the ground 
that the offence was not shewn to have been 
committed in this country ; that it was believed 
that evidence would be obtained of offences 
committed in this country ; and that the parties 
therefore believed that it was his intention 
immediately to (juit this country. He applied to 
the court to be dischai'ged. He did not deny the 
chai'ges, but .swore that he did not intend to quit 
Engiiiiid- The court refused to discharge him. 
Itim V, Montejiore. I H. A N. 722. 


Bankruptcy Notice.] — Where a 

in whose favour a judgnieiiL has been en 
by consent omits to Hie the, judge's ( 
accordance with s. 27. he is neverllidess 
to serve the debtor with a baiikrupic; 
founded on such judgment, (rue.s-/, h 
Bvxmdl, In re, 87 llh 11. 21; 5 Morre 


Judgment by Consent — Non-registration- 
Merger.j,^ — Whore an order is made by cmisei 
for judgment against a defendant in I'espeet i 
a simple coulract debt, such debr is not inergi 
in the judgment, the judgment itself being voi< 
liecause the con.'feiit order has not been filed i 
iirovided bv tlie Debtors Act. 186it. s. 27. Hha 
V. r.ilem .59 T,. J.. Q. R. L52 : 24 q. B. 1). 36 1 ; ( 
L. T. 551 ; ,38 W. B. 359— C. A. 


Failure to file Order as required by repealed. 
Bankruptcy Act, 1849. — A. having commenced 
an action of debt in the Queen's Bench agaijist 
B., a trader, B. priqiosed that a judge’s oi'cler 
.should be made for a stay of proceedings ujioiii 
payment of debt and costs, and sent to A. a sum- 
mons for that purpose, upon which a consent 
was indoi'sed hy A. A judge’s order was there- 
upon made at the instance of B., ilirecting pro- 
ceedings to be stayed on payment of debt and' 
costs, in default of [)ayment, judgment to l)e 
signed and execution to issue : B, .served a copy 
of this order on A. Neither the original order', 
nor any copy of it. was filed with the clerk of rhe- 
doequets and judgments in the Queen’s Bench, 
as directed by tiro repealed Bankriijitcy Act,. 
1840 (12 A 13“Yict. c. 106), .s. 137. Judgment 
was signed, and execution taken out. under 
the order ; and the sheriff paid to A. from the- 
proceeds of the sale of goods of B., the debt 
and costs for which execution had issued. After ■ 
the execution and payment B. became banlci’upt : 
—Held, that rrnder 12 A 13 Viet, c. 106, s. 137, the 
order, judgineut and execution were voiil, as 
against B.’s assigirees, the order not having been 
filed ; and that the assignees might recover from 
A. the amount paid him mider the execution as 
money had and I’eceived to tlieiv use as assiguee.s. 
FiirroiD V. JMtijCi!, 18 Q. B. 816 17 Jur. 132. 

Payment by Garnishee under void Judgment. ] 
— The defendant in an action consented to a 
judge’s order for judgment agaiii.st him, whiehi 
was accordingly signed, and, a gai'Jiishee order 
having been made upon the judgment, the 
garnishee paid the debt attached to the judgment 
creditors before tire expiration of twenty-one 
da^'s from flic date of the making of the judge’.s 
order. The oriler was not filed as required iiy 
s. 27 of the Debtors Act, 1.S69. The dei'endim't 
subHC(iuenlly committed an act of banknqilcy, 
and was thereupon adjudged bankriqit : — HeitI,. 
that, although the moneys attached under the 
judgment had already been jiaid to the judgnaait 
creditors boftn'u the act of htmkraptcy, neverthe- 
less, the judgment being tivoidcd by failure to. 
file the judge’s order, the trustee in ljankru))tc:y 
was entitled ,.to recover from the judgment 
creditors the amount j)aid to them by the gar- 
nishee as money received to his use. Jirotni, 
Ex parte Smith, In re, 57 L. J.. Q. B. 212; 
20 Q. B. D. 321 ; 36 W. ii. -103—0. A. 


Judge’s Okdee by Consent. 


"Wliat is.] — An order made by consent at the 
trial of an action on a promissory note, that 
the defence be withdrawn, and that the defeti- 
dant do pay to the plaintiff a specified sum and 
taxed costs : — Held, not to be a “ judge’s order 
made by consent ” within s. 27 of the Debtors Act, 
1869. Lennox, Ex parte, Lennox, In re, 55 
L. J., Q. B. 45 ; 16 Q. B. D. 315 ; 54 L. T. 452 ; 
34 W. 11. 51— C. A. 


Failure to file Order— Judgment not void as 
against Judgment Debtor.] — 'i'he effect of non- 
comiJiance with the requirements of h. 27 is 
only to render such au onlor and judgment void 
us again.st tlie creditors of such defendant, but 
iKjt as against himself : and, therefore, a defeu- 
<iant wln i has consented to such an order carinoi 
get ihe jiulgmont signed upon it set aside on the 
ground that the order has not been filed in 
accordance with the seetkm, Goiean v. Wrltjht, 
56 L. J.. Q. B. 131 ; 18 Q. B. IX 201 : 35 W! It. 


Where a judgment obtained by coirsent is void 
foi' non-compliance with the [irovisions of s. 27, 
the court will refuse to grant leave to issue 
execution upon and in jiursuance of Ord. XTdI. 
r. 23. The defendant agjiin.st whom the judg- 
ment is sought to be issued is not estopped from 
setting up the invaliditj' of the judgment merely 
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S, UlSCH.UUiE l'R(LM CrSTODY. 

When in Custody for Gontempt.l — Au order 
o!: The' coart i>< iieei>sary. under tlie'Dobrorrf Act, 
iMi'.i. for the di-iclitirLfe of a prisoner -who lias 
•/Oeu ill jirisoii a rear for coiiieiupt of court. 
ThompHini. Fa s-r. v. Ji/M/. 43 L. J., Ch. 

731 : :-5d L. 'J'.. 733 : 22 \V. 11. S.-.7. 

Since tlie Deijtors Act. ISCill. a defendant Avho 
im- cleared ids eonteiupt hr liliucr his answer 
cannot he detained in jirison for iion-pa,yinent of 
tile Costs of his cnuteinpt, lint the court in 
<i>rderin“- Ui-^ lii'.diaruc will make it jiart of the 
•order that he do pay the eosts of ids contempt 
juid i>j' tile motiuii to diseliaryc 1dm. JarliKiDi v. 
.Minrhij. l."» L. ( 'h. ."ill : 1 Ch. 1). .S(i. 

No order o- necc^-iiry for the iliseharsre of a 
pri'Oiier ill misiody for (;oulem)»i under any of 
th" fxec[)i-ions I'oiitaiiied in s. 4 of tin; Debtors 
Act, ISdh. where the. writ of ariachment has 
Tijijuaided to it a note in the followiu^^ terms : — 
■‘•Note. — 'fids writ does not authorise tin im- 
prisoument forany lon,trer perioil than one year." 
it is now the usual practice to aijpend the above 
note to all writs of attachment issued under the 
jihoveseetion. JF/Iirnrd,'!. In re. Brnohev. I'dirareh, 
ol L. J., Ch. ;t43 ; 21 Ch. D. 230 ; 30 W. II. 
«5(!. 

Eelease on. Undertaking to Pay by Instal- 
ments. 1 — Trustee in a liiiuidation who had been 
■committed to prison, for iion-comjdiance with 
an order directing him to pay a sum of money, 
jiart of tlie debtor's property, reeeived bj' him in 
lii.s eharaeter of trusree. into court, ordered to be 
rcieaseil up(.»n his undertaking to pay the 
amount due by quarterly instalments. Iledf/er, 
IZrptrrte, Frit>il\ In re. 42 L. T. 102. 

Action for Detaining beyond Year.] — In an 
sictioii in which the plaintiff acted as solicitor 
and impmiierly signed judgment and issued 
execution and reeeiveil the aiiiouiit of the levy, 
au order was made on him to bring that amount 
intii court, and nu his non-compliance au onler 
of atlachmeut was made under which he was 
arrested and eommitted to the custody of the 
defendant, tiieu governor of a county gaol. The 
■order wa.s to attach the plaintiff so a.s to have 
Jdm before rhe Common Pleas Division of the 
■High Court uf .Justice to answer touching an 
alleged contempt, but the order did not .shew 
what the contempt was. The plaintiff was kept 
in custody for more than a year, and then applied 
for and olitained his discharge under a judse’s 
order. In au action by him A'ain.st the tlefend- 
aiit for detaining him beyoud'the vear -Held, 
tiiat wheiher the Debtors Act. ISti'C s. 4, applied 
or not. the defendant having complied with the 
■order was not liable to aii action, but wu.s pro- 
tected by the exigeiicv of the tvrit, Grearrn v 
Keen, -1 E.v, D. 73 ; 40 .L. T. 210 ; 27 W. 11. 
4:1(1. 

Poreigu Attacbment.]— A plaiidift’ in the 
^layer's Court of London had sued the defendant 
by process of foreign attaelimeut. In order to 
ilissnlve the atraehmeut he surrendered himself 
into custody, and remained in prison until the 
plaintiff obtained tiual judgment Held, that 
the process of fori'ign attaelimeut authorised the 
■(.lelentiouof the debtor only until tinal judgment ; 
tliai tlie lH;btoi's Act, 1800. s. 20, i)reserving the 
■custom, did not extend its operation, and did not 
render lawful the detention of the debtor after 


! 


i judgniGut ; and that the defendant was entitled 
: to be discharged under s. 4, Uvrim; v. 7J7//ri«,s‘, 
i Umd/M, hi re. 42 L. J., Q. B. 05 : L. 11. 8 Q. B. 

I lOi; 27 L. T. 825. 

I J. M. L. 


DEBENTURES. 

&e COMPANY. 


DEBTS. 

Assignment of.] — See A.ssi«nment. 

Attachment of,] — See Attachment ov 
Debt. 

Payment of .] — See I^^ayment, 


DECEIT. 

See FRAUD. 

Misrepresentation in Prospectus .] — See Com- 
pany (Pkospectus). 


DECIDED OASES. 

Use of Authorities.] — ^The only use of autho- 
rities on decided cases is the establishment of 
some jiriuciple which the judge can follow out in ] 

deciiling the case before him — per Jessel, M.R. 

Hallett'ti Eistate. Ill re, ICniitolihill Y. Hallett, 1% 

L. .]., Ch. 415; 13 Ch. D. at p. 712; 42 L. T. 

421 : 28 W. R. 732. 

The only thing in a judge’s decision binding 
as an authority on a .subsequent judge is 
the prhieiiile upon which the oase was decided ; . ’ 

but it is not sufficient that the case should have 
been decided on a principle, if that principle is 
not itself a right princijile, or one not applicable 
to the case ; and it is for a subsequent judge to I 

say whether or not it is a right principle, and, if 
not, he may himself lay down the true principle. 

In that case the prior decision ceases to be a 
binding authority or guide for any subsequ( 2 nt 
judge, for the .second judge who lays down the 
true princi[)le in effect revcitses the decision — per 

M. R, Onhorne and Itomlett, In re, 4!) L. J., Oh. 

310 ; 13 Ch. D. at p. 785. 

Observations as to the necessity of preserving 
an uniformity of decision in the different courts. 

•ParlnuM. Thorold, 10 Beav. 59 ; 10 Jur. 959. 

In determining whether a transaction amounts 
to a fraudulent preference, the court ought now 
to have regard simply to the statutory definition 
contained in s. 92 of the Bankruptcy Act, 1869. 

The decisions on the subject before the act may 
be useful as guides, but the standards laid down 
in them must not be substituted for that which ' 
is laid down in the net. frriffitU, E.r. parte, 

Wileoxon, In re, 52 L. J., Ch. 717 ; 23 Ch. D, 69 ; 

48 L. T. 450 ; 31 W. R, 878. ■ 




DECIDED GASES. 


Coastruction of Code.] — ^Aii appeal to 

earlier lavr a7ifl decisions for the [nirpose of iiiter- 
pretinjjr the praTisioii.s of a statutoiy code can 
only be justitletl on some sjiecial ground, such as 
the doubtful import or previously actpvirecl tech- 
nical meaning of the laiignage used therein. 
IloUmon V. CanttJhjHPdCiiic if//.. 61 L. J.. P. C. 
70 ; [18h2] A. C. 481 ; 67 L. T.VjOo— P. C. 

Old Established Cases not to he lightly 
Overruled,] — A case after it has stood for a long 
period uneuallengo/l .should not in the interests 
of public convenieiKXi, and having lugard to 
the protection of [irivate rights, he overruled 
except u})fni very special coiisiderai ions — per 
Thesiger. L..1. Pmili. v. (roUUn Valley if//., 40 
L. J.. Oh. iit p. 72:1 ; 15 Oh. D. iltlO ; 42‘L. 86:4 ; 

28 W. 11. 86:4. 

Where an old case is contrary to the principles 
of the general latv, the Court of Appeal ought 
not to sliiink from overruling it even after a 
coiisiderahle laj>sc of time, but when an old- 
decided ease has made tin; law on a particular 
subject, the Court of Aj/pe/il ought not to inter- 
fere with it, because people have considered it as 
establishing the law and have acted upon it — 
per Jcssel, M.H. Smith v. Amf, ll Q. B. L). :4.52 ; 
47 L. T. 14:4 ; 441 W. E. 80. 

The court will not overrule Ciises upon which 
convcj’aucers may have relied even though the 
couj’t does not consider the case a sensible de- 
cision — per Bowen. L.J, LuKhmae. In re, Mnodif 
V. Penfold, 60 L. j'., Ch. 14:4 ; [1891] 1 Ch. 258'; 
64 L. T. :4:4:4. 

A rule lauded by the liighest legal autlnu-ities, 
and acred up/m fur centuries, ought not to l/e 
disturbed ui/on api/eal. JIarre.y v. FarquheiT, 
L. E. 2 H. L. Sc. 192. 

Although an old deeisiou, w’hich has l^een 
long followeil as having .settled the law, in.ay be 
shown to have j/roeeeded upon a wiong view of 
what the case was, it cannot he disi'cganlcd. 
Balii-r V. Tiudcer, :4 H. L. Cas. l()(i ; 14 Jiir. 771, 
Where a decision has l/cen fre/piently ques- 
tioned, though not overruled, the fact that it has 
stoo/l fur twelve years without being authorita- 
tively overruled, docs not bind a court of error 
to follow it — per Baggalhiy. L.J. Penrmm v. 
Pear.m/, 54 L. J., Gh. :42 ; 27 Ch. i). 145 : 51 
L. T. :411 : :42 W. E. 1006. 

Where rheredias l)cen a deliberate una])poaled 
decisifui of a court with regard to the effect of 
a condition in a (?ommon fonu of contract which I 
has become known to all persons who have to i 
deal with such matters, and has been acted on 
for cigliteen years, it has always been the leg.il 
practice, even of courts (ff errm-. to follow such 
ilecisiuns, even though they would not, perhaps, 
have given the .same decision ha<l the case come 
originally before thi;in— per Brett, M.K. Palmer 
V. Joluwm, .58 L. J., Q. B. ;M8 ; i:4 Q. B. D. 355 ; 
61 L. T. 211 ; :43 W. E. :46. 

If a contract foundeil upon a statute lias been 
in daily use and a decision of the-courts on that 
statute has been acted on Ihnuigliout the country 
for a long time, the Gonrt of Appeal might feel 
bound to follow the old decision even though 
not agreeing with it, on the ground of the number 
of persons who hatl acted on it — per Esher 
(Lord), M.E. PIuIVjk y. Been, 59 L. J., Q. B. 1 : 
24 Q. B. D. 17 ; 61 L. T. 713 ; 38 W. E. 53 ; 54 
J. P. 293. 

When a decision has stood for many years, the 
courts always consider tlrat subsequent contracts 
have been entered into subject to it, and even if 


the courts would nut have come io the same 
conclusion in the first jnstniiee, tliey will not 
overrule a decision whicli luih bccu acted upon 
for so long — per Esiicr (Lord), E.B. Lieltorieh. 
AV parte, IVallin, In re, 59 L. J.. (j. B. 500 : 25 
Q. B. D. 176; 62 L. T. 674 ; 38 W. 11. -182 ; 7 
MorreE, 148. 

J thhdv that /i doctrine having been laid down 
so lojig ago, whoilier it rests upon any .Muuid 
basis <ir not, it would be most inqiroper todeptUT 
from it now, becaitse one would be really altering 
the contract between the parties : for we litive a 
right to suppose that they have enlered into it 
upon the basis of that which for nearly acentni’y 
has been understood to he the law — [/er Jlei’sehcll 
(L(U'd) aiul ilorris (Lord). Tanered v. Steel f'o. 
if Sentland, L~) 

Where documents are in daily use in nierean- 
tile affairs, without any substantial difference in 
foi-jii from time to time, it is most matei'ial that 
the construetioii wltieh was given to them years 
ago, ami which has from that time been accepte/l 
in the courts of law, and iti the mercantile- 
worhl, should not be in the least alte/’ed. because 
all snbse/pieut cnutnicts have been made on the 
faith of the decisions. Theich/rc, whether one 
thinks that one would oneself have eomc to the- 
same conclitsiou as the judges diil in the begin- 
ning is immaterial. One ought to adhere strictly 
to the consti'uetion which has hoeu put upon 
such documents — per Eshe/’ (Loi’d), M.E. Pamorf 
V. Hamilton, 55 L.J.. Q. B. .546 ; 17 Q. B. D.674 ; 
55 L. T. 499 ; 35 W. E. 7t) ; 6 Asp. M. 0. 44. 

If the (piestion were doubtfril, I should liesitate- 
very long befo/c I laid down a different rule of 
consti'uetion in relation to sections of the Wills 
Act which have had for many years a particular 
coustructiou given to them ; beeattse it is impos- 
sible to say how many persons may have acted 
iq/on the faith that that construction was correct 
and rested the disposal of Iheir pi’operty upon 
that belief. Of course if it were clear that the- 
coustructiou put by the courts upon the sections 
was wrong, it would he our tluty, < lisregardiiig t he 
result, to express a contrary opinion — ^[ler Hcmehell 
(Lord). Airey 'V, Bun'er,^ Ij. J., Ch. 7-12 ; 12 
App. Cas. 269 ; 56 L. T. 409 : 35 W. E. 657. 

, Erroneous construction of Statute.] — I 

am sensilile of the iuconvenieuce of disturbing 
a course of }n'actice which has conthined un- 
challenged for a long time, ami which has been 
sanctioned by high legal authority. But if it is- 
really founded upon an erroneous construction of 
an act of j/arliauicut, there is no \)riiiciple which 
precludes the House fif Lords from correcting the 
error. To hold that the matter is not 0 }/eu to- 
review would be to give the effect of legislation 
to a decision conirnry to the intention of the 
legislature, merely because it has happened, f(tr 
some reason or other, to remain imehallenged 
for a certain length of lime — ^j/er Maenaghteu 
(Lord). IlamUtun v. Balter, The Sara, 58 L. J.. 
B. 57 ; 14 Ap]). Cas. 209 ; 61 L. T. 26 : 38 W. IL 
129 ; 6 Asp. M. C. 413. And nee preevdinij cane. 

Ettle of Procedure.] — ^IVhere a jutlgmeut 

contains a decision on a 7'ule of procedure which 
has thus been brought before the public, tbc pro- 
fession, and the legLslai uro, .and remahicd umlis- 
turbetl for many yeais, and has been acted upon 
and dealt with in statutes and rules of coiudy 
even if I dissented from it, i should hesitate to- 
overiade it — per Brett. Al.E. Fraxer v. F.hren- 
spergor, 5:5 L. J., Q. B. 73 ; 12 Q. B. I), 318. 
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As to Juiisdiction.] — The rule that 1 

11 '- !u not nvemiliug dcri.'-unH uf nmuy ' 
yci!!''" I'll ivhirli [ler.'ojis may haA'e 

ru-tul in making c-outracts iiv otlmnvi.-'e does not 
ai'i'ly to a .lefi'ioii as to the jurisclietioii of 
aiiotliev eoitrr. and There is no reason why at any 
(livtanet- of rime a •'U|ieriov omirt slioiiM not uver- 
nileif — ner L(trd E'-her, M.it. Edwurdtt, 

o;t L. .1.. It. C. I li! : 18 (i. B. IT oHtJ : .at L. T. a8«. 

Bindinf Character of old Dicta.] — If, even in 
ilm alisenoe of any judicial deeision. a dictum in 
law has lieeu accepted and has entered into eou- 
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course of a case, moi'cly obiter and casually, tu be 
treated a.s nece.-'arily being an authority on the 
subject in (ptcstiou ; but when a judge has thought 
it necessary hor the pitrp'use of a case to make a 
deliberate examination of the practice of his 
court, and to state such [iractice, I do not think 
tlie autliority of siicli statement can be got rid of 
merely by arguing that it was not really necessary 
for the actual decision of the case — jicr Lord 
Esiier. TI.K. Bell Cns' or Cow, Ew parU-, 57 L. J., 
Q. B. 108 ; 20 Q. B. D. It) ; 58 L. T. 828 ; 80 TV. B. 
218: .52 j. P.-iS-l. 

In House of lords.] — TVhere a ease involves a 
clear principle which has been decided by the 
Hi'iuse of Lords, that decision must be followed 
bv every other inferior court. Frowdi v. Mundo. 
2 Dr. & W. 20t) : 1 Com <k L. 4.51) ; 4 Ir. Eq. R. oGS! 

The i.iecisions of the Hoitse of Lords are con- 
clusive declarations of the existing state of the 
law. and are bitiding upon itself when sitting 
judicially, as much as uiion all inferior tribunals, 
and can only ho altered by act of parliament. 
Aft.-Gptt. V. ]ri«f7.s'cr (Dm//'). 8 PI. L. Cas. 801) ; 
80 L. .1.. Ch. 52'.) : 0 Jur. (x.S.) 888 ; 2 L.T. 578 ; 
8 W. 11. 477. 

The rule of law laid down by the House of 
Lords as. the ground of its judgment, sitting 
judicially as tlio last and supreme court of appeal, 
must be Taken for law until altered by act of 
l/ai'liiunont. If tlie law were not binding upon 
the House it would be arrogating to itself the 
right of altering the law, and legislating by its 
sej/arate aurlioritv. Brumhh v. EetauixTi, ',) H. L. 
('as. 274 ; 8 .Jiir. (N.s.) 770 : .5 I.. T. !)7. 

A judgment of the House of Lords given on 
apiieai cannot be reversed ; but wltero .sueh ap- 
})eal and judgment have been obtained by sup- 
]>ressiou and misrepresentation, tlie Hon.se will 
afterwitrds discharge the onler granting the leave 
to appeal and the order constituting the judg- 
ment thereon. Tomnipij v. 1]7//Yc, 4 H'. L.Oas. 818. 

A decision of the House of Lords once iiro- 
nouneed in a particular case is conclusive in that 
case, and cannot be reversed, excejd iiy act of 
liarliamcnt : bnt if the House should afterwards 
be of iipiuiou that an erroueous princijilc had 
been adopted in the iirst case, the House would 
not be 1/ound in any other to .adhere to such 
l>rinci]iio. ^^■/7,^w/ v. TI57.W//, 5 H. L. Cas. 40; 
20 L. J.. Cli. 087. 


An order of the House of T.ords, affirming a 
decree in Chancery, is final and conclusive, bin 
it dDe.s not preclude a bill of review, lloxhing 
V. Torry. 7 L. T. 52. 

The House of Lords will not reconsider a 
question which it has once decided. Thidlij.mm 
V. JEtidh'xhiim. 7 H. L. Cas. 420. 

A decision of the House of Lonls is binding 
niiou evei'v couj-t in the kingdom, iiiclnding the 
House itself in its judicial character. Tojdtam 
V. Burthtml 17 TV. II. 91 1. 

Dceisioii.s of the House of Lords upon questions 
of law. as the coustrucliou of .statutes and 
especially of fiscal acts, are binding upon the 
House ill .subseipieut cases. Inland Itfimnie 
Commhi.'douprx Ifarr ’ixiui. 48 L. .L. Ex. 188 ; 
J.. E. 7 H. L. 1 ; 80 L. T. 274 ; 22 \V. E. 559. 

Decision on English Case — Effect on 

Scotch Case.] — A ilecisiou of this House in an 
English case ought to be held conclusive in. 
Scotland as well as England, as to the questions 
of English law and Englisli jurisdiction which 
it detennined. It cannot, of course, conclude 
any question of Scottish law, or as to the juris- 
diction of any Scottish court in Scotland. So 
far as it may proceed uiion principles of general 
jurisprudence, it ought to have weight in Scot- 
land ; as a similar judgment of this House on a 
Scotch ujipeal ought to have weight in England 
— per Lord Sclboine, L.C. Etrinr/ v. Oir-Ewhn], 
10 App. Cas. 499 ; 58 L. T. 820. 

Elaborate Judgment not dissented from.] 

— I^Tlere, in the House of Lord.s, one of the 
learned lord.s gives an elaborate explanation of 
the meaning of a statute, and some of the other 
learned lords present concur in the explana- 
tion, and none exj)res.s their dissent from it, 
it must be taken tliat all of them agreed in it 
— per Esher (Lortl), M.E. Went Dorlnj rniaiiY, 
Afchani Cnwiu 59 L. J., M. C, 17 ; 24 Q. E. D. 
117 ; 88 W. E. 801 ; 54 J. P. 485. S. P., J/nn- 
(dipxter Ovppxcpvx v. Oninxlih-h. Union — per Cole- 
ridge (Lord), C.,T.. 59 L. J.. M. 0. 108 : 24 Q. B. D. 
078'; 02 L. T. 001 ; 88 W. E. 778 ; 54 J. P. 487. 

Conflicting Decisions,]. — .If two cases 

decided in this House cannot bo reconciled, I 
apprehend that the authority which is at once 
the more recent, and the more consistent with 
general principles, ought to prevail — per Scl- 
borne, L.C. Ctmplwll v. Cnmpholl, 5 App, Cas. at 
p. 798. 

It is the duty of this House to maintain, as far 
as possible, tlie authority of all former decisions 
of this House ; and although later decisions may 
have interpreted and limited the application of 
earlier, tliey ought not (without some unavoid- 
able necessity) to be treated as conflicting — per 
Selljorue, L.(J. (.'(iledoHian ibj. v. Wulher's 
tppx, 7 App. Oas. 259 ; 40 L. T. 820 ; 80 W. E. 
509; 40 J. P.070. 

Dicta.] — ObscrvatioiLS made by mcmbei-s 

of the House, beyond the ratio decidendi which 
is propounded and acted upon in giving judg- 
ment, are only to be followed in as far as they 
may be considered agreeable to sound reason and 
to pi’ior authorities, Alt.- Gen, v. Windsor 
iBnnt), 8 H. L. Cas. 309 ; 30 L. J., Ch. 529 ; 6 
Jur. (N.S.) 838 ; 2 L. T. 578 ; 8 W. E. 477. 

lords equally Divided.] — Where there is 

an equal ilivisiou of opinion among the lords, and 
ill consequence, the judgment of the coiu't below 



I , ji. viee-chaiieelloi', m deckling a ease, bound 
by a i)revioiis deeisitm of a'" lord chancellor 
I apidiciiblc to the ease, v/hethei- he assents to it 
I or nof Frrpman r. Pope. ;i!i L. J.. Ch 148 - 
I 20(5 : 2] L. T. .SKI ; 18 W. E. 399. ’ 

■ W iicre a previous decision, even of the Court 
ot Appeal, i.s clearly based upon a mi.sanDre 
h^sion, the court, is not hound io follow it. 
Piujdcda V. Piu/dule, L. E. 14 Eq. 231. 

Kux — binding on Court of Appeal.!— 

Although the decision of a lord chancellor f-i4n 
I he be overruled by 

ouK'H . l^bPt-'al. yet such a course ought 
to he taken exceptinuallv. and in a very 
j case. _ So rarely is that done, that practi- 

I caUi, the decisions of a lord chancellor and the 
! W. ®™-^blercd as binding on 

I the Coin t ol Appeal— per Cotton. L.,1. 

Ch T; J-- ch. 332 ; k 

Ch. i). 5)0, 3 ; .,3 L. T. 42(5 :i 33 W. E. .88.5. S P 
r , T. -Vwc/-,v Cbww/,v,v/n;n'r.v— per Baggaliaf’ 
830 ■ ’ " ■■ 5 52 L. T. 

I tliink I may say that wc ought not to lav 
<lo\\iiasan absolute rale ihat decisions of lord 
chanccllor.s, at all events sitting alone, are to be 
-S'w/77/ V of the Court of Appeal and 

dtfto I 
I *"•' ,f ’“r- 

< , ^.th u 853 : 12 Ch. D. at p. 54 : 


have the rlrvi u . mison.s, you 

yourself which orilm jurignuenirL ?o be ralSll’ 

Co-ordimte Jmisdlc 

^ I^-^chequer followed each otheiCs deci- 
sions, .t^ a niatter of courtesv ; but the vice 

bv eS'odill'i "''‘.®™«i‘ler themselves botiml 
oy taut uttiei s decision.s. T have rliffemrl t.... 

~PCT innsdictioii 

440 f^utheecole v. Smith, 44 L. T. 

The Court of Appeal is not bound bv tlm 
deci.siou ot the E.xehequer Chamber when the i 

lat,ter court were eijually divided iu oiiiuion and | 

j"'^s:*“cnt of the Queen’s 


Conflicting Decisions of different 
cellors.J— When we I, 

two Loril Chancellors, t 
sequent lord chancellor . 
weight, because the sub.St..jut:iJi, 
could overrule the deeision of 
Ch.ancollor— per Jessel. i' ' 
fc’n’ Cb. 'lJ 

W. E. 850. 

Power of I-uU Court oi au 
D ecisions of Smaller Numbed 
Appeal is one composed of six 
at any time a decision of a ] 
called m question, and a diflic 
tjie accuracy of it, I think the c 
sitting as a full court, to decide 
follow or not the decision ar 
saiialler number— per Lord E.she 
.57 L. J., Q. B. 330 ; 2( 
o8 L. T. 2(53 ; 3(5 W. E. 363 


lord Chan- 

I'o have conflicting decisions of 

■ ^be deeision of the sub- 

' is entitled to the greater 
^.sequent Lord Chancellor 

M.Il. PTr/itp V. lPrm/, r>3 

19.532; 47 L. T. 231’ ; .30 


""^ben Court 

divided.]— it was the custom for each 
•lilts mWestmin.sterHaE to hold itself 
y a preiaou-s deeision of itself or of a 
co-ordinate jurisdiction. But there is 
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Till sHitme or commvai-Iaw rule by which one 
cdiii'i is bouiiil lo tihitlc by tlie ileoisbm of anoflicr 
oif i-ijiial rank ; it does so shnpiy from what may 
bo called the comity of judycs. in the same 
wa 3 '. lliorc is no coininon law or statutory rule 
ti; oVdiye a court to bow to its own decisions ; it 
M-i auain oii the "TOunds of judicial comity. 
Ihn when a court is equally divided, this comity 
dioc- not exist, for there is no authority of the 
^‘oui’t as suc]i, and thO'C who follow uui.st choose 
one of The two adverse opinions — jier Brett. M.ll, 
Thr fVru rniz. ail h. J.. i.‘. Uil ; h P. I). '.KJ ; 51 
L. 'J'. lU-1 : :V2 \V, It. 7,SH : 5 Asp. 51. 0. 270. 

Binding Character of Decisions on Construc- 
tion of Documents.] — Nothijig is Ijctter settleil 
than that, the const ruet ioTi put upon an instni- 
ment by a court of law or equity is not binding 
oji anothei' cuurr of taw or equity, even of 
iniVu’ior jurisdiction, as j'cgards the cunsmiction 
■of ail indninieut f'oiichcd in sornewliat. similar 
laniruage. A>/r f'ulhui, In tv, 52 L. Oh. 2S5 : 
22 ( 'h.'D. 48S ; 4S L. T. 2.52 : 21 5V. It. 1S5. 

5Miere the words of a flncuniont are not 
identically the same, the case on a question of 
<'onstrnet!ou is nor binding on a court of cu- 
•ordinare jurisdictiou. ILuI; v. lomJo/t Proridriit 
linUdhu] 52 L. J,. Ch. .ill : 2H Ch. U. 

Ill; 48 L. T. 2.50 ; 31 AV. H. 31)3. 

Binding Character of Decisions of Privy 
Council.] — AVhiie attaching great weight to 
\irevious’" decisions in pari materia, the judicial 
comuiittee will examine the reasons upon which 
such decisions rest, and will give eifect to their 
•own view of the law. Clifftm v. Bidtidule (2 
1*. J5. 27fi ). aj'qn'nved. Bead x.Lim-nhi 
d2 L. J.. P, C. 1 ; [1.802] A. C. (144 ; (17 L. T. 128 i 
5(1 .1. P. -25— P. C. 

It i< true that the decisions of the privy 
■cnimcil are not theoretically binding on the 
High b-'ourt : but in case of mercantile and 
admiralty law. where the same principle.s are 
lirofesseiliy followed in the colonies and in this 
country, it is, to say the least, liigldy uinlesirable 
That there should l.ie any conliiet between the 
■ilecisions of the judicial committee and tiiosc of 
the High (''curt or Courts of Ajipe.al in this 
■countrv — per Limllev, L.J. The Citi/ of ('hcotee, 
53 L. j.. P. 103 ; DP. D. 207 ; .51 L. f. 485 ; 33 
AV. 11. Ill ; 5 Asp. 51. C. 320. 

5Vhen a decision of the jiulicial committee h.as 
been reported to Her 5Iajesty, and has beousune- 
tioiiwl. it beeomes the decree or order of the final 
Court of Appeal ; and it is the duty of every 
subordinate tribunal to whom the order is ad- 
■dressed to carry it into execution. Pitto v. La 
Fontaine. ;50 L. J.. P. C. 8 ; (1 Atn). Cas. 482 ; 43 
.L. T. .519— P. C. ' 

Decisions of Ecclesiastical Courts.] — I think 
there is authority for saying that the temporal 
court, proceeding in prohibit ion to restrain excess 
•of jurisdiction m the Cmirt Ecclesiastical, is not 
lifuuul by a decision of even the highest Court of 
Ap]ieal in ecclesiastical matters — per Blackburn, 
L(U'd. .Macho noeliie\. Penzance (Lord'), 50 L. J., 
<}. P). (ill : (> App. Cas. -i43 ; 44 L. T. 479 ; 29 
A\h B. 033 ; 45 J. P. 584—1-1. L. (E.) 

Decisions of Sailway Commissioners,] — think 
we iiave held that ea.scs before the railway com- 
missioners must not be cited as authoritie.s to us 
— ])er Bramwell, L.J. G. B'. By. y. Bailimy 
Gommianioficrn, 50 L. .1., Q. B. 489. 

Bitr cases decided l)y the railway commis- 


sioners are binding on the llailway and Canal 
; Conimis.sion Coxirt. Bldeot, Scudjury and Sonth- 
.amydon By. v. G. W. By., 9 By. & Can. Traff, 
i■Cas.■210.■ '■ ■ . ■ ■ 

j Scotch and Irish Decisions.] — The courts care- 
j fuUy consider the decisions of the Seotcli and 
j Irisli courts, though the decisions arc Jiot binding 
I on English courts ^ — per Esher (Lorxl), 51.11. 

■ Bey. T, Irwome Tax Gominisnionern, 58 L. J., 

• Q. ’B. H»f5 ; 22 Q. B. D. 293 ; (iU L. T. 443 ; 37 
i Alb H. 294 : 53 J. P. 198. 

i The decisions of the Irish coiu'ts, though en- 
j titlerl tothe highest respect, are not binding on 
! English judg(!s. Parnonn. In ne, Stoehley v. 

\ Par.miJt. 59 L. -L, Ch. 333 : 15 Ch. 1>. 51 ; 32 
I L. T. 929 ; 38 AS". R. 712. 

j A decision of the court of session in Scotland 
is not binding upon a divisional court in England, 

! not being a court of co-ordiuate jurisdictiou ; and 
I the inconvenience which might result from a dif- 
' fercuce between English and Scotch courts on 
j the coiLstruction of an act of parliament will not 
I iiroveiit tlie English court from differing from 
I such previous decision. ■ Morqati v. London 
i General Oninihnn Co., 12 CJ. B. H. 201 ; 50 L. T. 

I 387 ; 32 AV. B. 416. 

I Although we ought to pay respect to the 
I opiniou of the Court of Ses.siou on a point of law 
' C(}mmon to both England and Bcotlaud, their 
decisions cannot be considered binding here, 
Johnmn v. Baylton, .50 L. J.. (J. B. 7.53 ; 7 
Q. B. D. 445 ; 45 L. T. 374 ; 30 AAh B, 350. 

iScotcli cases, though not binding as an au- 
thority, are, nevertheiess, entitled to the greatest 
respect. Iray v. Iledyea, 9 Q. B. D. 82. 

It was sail I the case citCTl was an authority, 
although not strictly binding on ns, })Ut yet a 
very high authority, indeed, of the Court of 
Session, and one which, if in point, I .should pay 
the greatest pf)ssiblo respect to, although we . 
might not feel ourselves bouiul by it — ^per Field, 
J. G. If”. B.y. v. Bailiouy Commis,n(iners, ~M 
I L. J., Q. B. 483. 

j As to tlie case cited to us. we arc not bound 
I by it, even if it was not distinguisliable — per 
j Cotton, L.J. J//., 45 L. T. 208. 

American Decisions.] — An appeal was marie to 
an American case, not of course as an authority, 
because I take it that a judgment of a court in 
New York is not an authorit 3 ’- in a case arising in 
England, but as a decision r>f learned judges that 
ought to influence the house to come to the same 
conclusion in the iiresent case — per AA’‘atson, 
Lord. Cantro v. Rey., 50 L. J., (i. B. 507 ; ti 
App. Cas. 249 ; 44 L. T. 357 ; 14 <Jo.x, C. C. 531. 

Judgment Affirmed on Different Grounds.] — 
To aflii-ra a judgment upon rliffercnt gi-(juuds from 
that oti which the case was decided in the court 
below detracts greatly from its value, and makes 
it no longer a binding authority. JIaeli, v. London 
Proeldent Bvildiny Society, 52 L. J,. Ch. 542: 
23 Ch. D. 112 ; 48 ',L. T. 250 ; 31 AV. B, 394. 

Case Belied on Overruled— Costs.] — AABierc a 
suit is institutcrl on the authority of a case, and 
the doctrine upon which the same was founded 
ha.s been since got rid of, the plaintiff is entitled 
to have his bill dismissed w'ithout costs. Sutton 
Ilarhowr Jmp'oeonent Co. v. Hitchens, 1 De (x., 
M. & G. 131 ; 21 L. J., Ch. 568 ; 13 Jur. 70. 

Barnardiston,] — Lord Slansfiehl absolutely 
forbade this book being cited ; for it would be 
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<nily iniHleading to s 
reading it. IVmhfon 

Dyer.]— srarginal 

fuithoTity, JUihrnrd 
; 1 R. li. 482. R 
Bow, 202 : I« 11. 11. 5, 


B. Foem akd Efj;'ect. 

1. Dafr. 8(18. 

2. iJxt'ci/fii)}/. 

a. Presiini])timis rc.'^jjcetiiii 
h. Manner of. 8(17. 


notes in Dyer are good 
V. Thutulier, 2 Term Kep. 
. P., Jinieti V. Ilmidcoelt, 4 


Moseley,]— A book 
Kideralde clem-ee of act 
1 Mcr. !)2 : 10 Ves. 481 

Weekly Sfotes,]— Th 
not allow the Weeklv 
auihoi-ity— ]ier Cotton, 
Rheihum. -18 CIi, J). 77 


to Execute 


Times”— Verification by Affi- 
ttavitj—it; ^vas propo.sed on the hearing of a 

Slot, Bines," but it was only 

ailo-v\ «[ to be read after h.-iving been verified bv 
>^iirrister who had acted as 

Manuscript lTote.]_A,s to the authority of 

Mb. notes cited at the bar, .see llmdeii Ft 
JM vte, Fu-hin-ch. In ro, 2 Mont. A Ayr. 48“/’ 

Citing Text-books.]— It is to niv mind much 

maiw bflf ’ J- 

svp v '' T ^ text-books 

aie nioi o and more quoted in court— I meau of 

hn?c ’"•I antliors— and some 

jml cs ha^ e gone so tar as to say that thev shall 

Ch. Iw4 ; 87 Gh. L). 51 ; 57 L. T. 877 ; 52 J P 4'", a’ I 


C. CojsrsTitucTiox. 

1. In GcncraL 880. 

2. FcnltiJs. 802. 

8, Panrls and Fr.vrrljdton, 407 

4. ILihnidiiw find lirddnidiim, 

5. J'bvnv.vc. 41 7. 

(>. F/diicnlttr irmv7.v. 417. 

7. luponddcnt Cl(iii.sr,s\ 421. 
Consiilcration — Spp col. 3(1 


I 8. Covnuoit — See Covexaxt. 

D. Paeol Evidexob. 

1. To Exjduin. 422. 

2. To Kiqijdij ConsidcruFum, 42; 

E. Stampixg— A iv Eevexue. 
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454. 
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A. VALIDITY A27D OI'EEATION. 

1. Genehal Pbinciples. 

Blanks .] — A deed, executed ivith the name of 
a ti'an.sferee or rendee. in blank, i.s void at com- 
incm law. .HUddeirhite v. M'Morine. 0 M. W, 
200 ; 9 L. J., Ex. 217 ; 4 Jur. 709. 

A deed signed in blank is not executed, and in 
an action for ealJ.s the jjoint arises under never 
indebted. Coit.sul.'i Lixuru/ur Co. v. Alnrall, 3 
E.&F.130. 

This principle is applicable to transfers of stock 
under ss. 14 and 15 of the Companies Clauses 
Act, 1845. PonrU v. Loudon and Prorinotul 
Jia/dt, (!2 L. .L. Ch. 795 ; [1x93] 2 Ch. 555 ; 2 
B. 482 ; (19 L. T, 821 ; 41 W. 11. 545— C. A. 

When filled up.] — It is not necessary tlmt the 
attesting wirncss should })e able to state that 
blanks were tilled up at the time of execution. 
Eni/land v. Itopcr, 1 Stark. 304. 

Incidents Unknown to Law.] — Where a c.anal 
company demised land adjoiningthe canal to A., 
and also granted to him the exclusive right to 
let pleasure-boats fur hire upon the canal : — 
Field, that. o!i the ground that the owner of 
prupei ty cannot attach to it incidents hitherto 
nuknown to the law, the grant of such exclusive 
right passed no property to A. .so as to enable him 
to maintain an .action against a stranger for its 
infringement. Hill v. 'fupprr. 2 H. A 0. 121 ; 
32 L. Ex. 217 : 9 .Fur. (N.s.) 725 ; S L. T. 792 i 
IIW. E. 784. 


Validity and Operation, 

Conditions Void in Part.]— -A bond eoui litioned 
for the ])erforniance (if several things, if one of 
them i.s void at common law, yet may be good 
for the others : as where it was conditioned to 
pay money, and to do an act which was perhaps 
siniouv. Newnian- v. A’cicman, A M. & M. 66 ; 1 
Stark.' 101 ; IG K. E. 3SG. S. P., Ctmo v. Corfu.. 
G L. J. (o.s.) K. B. 140. 

Where the condition of a bond is eiitirej and 
the whole unlawful, it is inmost c<a.ses void ; but 
where it consists of different psirts, some of which' 
are lawful, and others not, it is good for .so much 
as is lawful and void for the rest. Yale Y. Iluie 
Qn error'), G Bro. P. C. 31, 

Inconsistent with Estate Granted.] — A 

covenant in a fec-farm grant of 1858 that the- 
grantee, liis heirs and assigns, might assign, sub- 
let, or otlicrwiso itart witli the po.ssessiou of the 
demised premises, provided lie did not divide 
them into more than four divisions or lots, unless 
with the consent in wj-itiug of the grantor, Ins 
heim and assigns, is absolutely void and inojjera- 
tive, as being repugnant to tlie free power of 
alienation necessarily implied by the fee-farm 
grant. Lunham'x Extate, In re, Ir. E. 5 Eq. 170. 

Becoming Impossible.] — Where there is 

a condition to do one of two things, and one 
becomes impossible, it is no reason for not per- 
fonningithe other. I)a Coxta v. Earix, 1 Bos. & P. 
242: 4 'R. E. 795. 

Where the condition of a bond is originally 
impo.ssililo, the bond i.s absolute. Where the 
condition is originally illegal, the bond is void. 
Where the condition .sub.scquently bccome.s im- ' 
possible by the act of the obligor, or of a stranger, 
the bond is forfeited. Where it becomes impos- 
sible by the act of tlio obligee, the bond i.s saved. 
Anon., 5 N. A; M. 378. 

By a local act. a treasurer of a turnpike was, 
when required, to account to the trustees, ami 
pay the balance to them. Action on a boinl con- 
ditioned that C., treasurer of the turnpike roads, 
should account and pay according to the direc- 
tions of the local act, and of 3 Geo. 4, c. 12G. 
Plea, that so much of 3 Geo. 4, c. 12G, as is 
referi'cd to in the condition, was I'Cpealed by 
4 Geo. 4, e. 95, and that 0. dulj' accounted and 
paid up to the time of the repeal. Replication, 
assigning breaches ; first, that C. received money 
and di(l not account for it, though after the 
repeal of 3 Geo. 4, c. 12G, he was re([uired by the 
trustees to render an aceount to [(crsons appointed 
by thorn to receive it ; and .secomlly, that C. 
received monej'- which lie had not paid over, and 
which still remained in his hands : — Held, that 
so much of the condition as related to accounting 
under 3 Geo. 4, c. 12G, having become iuqKissible 
by the act of the Icgi.slaturc, the obligation, as 
far as related to that, was saved : but that so far 
as related to accoimting under the local net, the 
condition remaineil. pos.sible. JJarix v. Cara, 15 
Q. B. 418 : 20 L. J., Q. B; 48 ; 15 Jur. 310. 

Held, secondly, that the first breach was bad, 
as the local act <lid not retjuire the treasurer to 
account to persons appointed by the trustees ; 
and 3 Geo. 4, c. 12G, which did so require, was- 
repealed, Ib. 

Held, thirdly, that the plea was bad, as not 
shewing that the condition w.as performed as far 
as was possible .after the repeal of 3 Geo. 4, c. 12G. 

To an action on a bond, the condition of which 
bound the corporation of London to pay an - 
annuity out of tolls coEccted on the Thames, a 
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})lca ihat the Thames Conservancy ji- 
tmTisferrod all control of the lolls ton c 
tion called the Conservators of the Elver 
IS a good plea, as the performiiuce of tin 
lion had become impossible by the act 
yt/vn/.vi V. London Corpomtion, i) C. B. (n.r. 
db L. J., C. P. 22") ; 7 Jur. (sr.s.) 755 ; jj 
Sid ; !) ,W. R. 336. Affirmed, on appeal.' 13 C B 

loi- the elite collection of the public moneva pre- 
•sentcl tor, alleging tluit the collector did not 

idaintiEs. two clear days before the first day of i Where funds c' 
th(i assizes, all the public moneys that he was by j the husband bcin*< 


■Validihj and Operatinn. 

Act . had flouted ite it was not yet binding on the t 
'Wpora- though they had executed it. fetO Y Pt 

lhames Sim. 590 : 13 Jur. 616. 
i coudi- Where agreement: of : reference provides 
made by fom- persons, oi 
•?T of them, and award purports to be 

o Jj, 1. I by four, but is signed by three only it is 
j Thomany. Ilarroj), 1 Sim. & S. 521 ; 24 E. E 
A recital showing that a prior absolute 
yeyance was in fact a mortgage was hekb n 
^..^vxasive on the party claiming the b( 
of the prior deed, though he entered unde- 
seeond, inasmuch as he had not i>xecute 
IuUy. Owen, 4 Y. & CoU. 192: 9 L J Ev 
33_:__4Jur. .503. , -u. o., 

anm to the wife after man 
g in India, a contract of sc 
„ , p I . of otfior funds, by her fa 

tVnSl i prepared and executed by the latter, 
to mia- sent out for execution by the hmsband, wl 
iuioic ot the meantime had given instructions for a sc 
utmg a ment in different terms Held, that the husl 
aetenoe not being bound to execute the former, the fa 
?gestion was not bound by it, although executed bv 
) ot the aud containing covenants for the benefit -q 
O n do- mfent. iJ oodeoehv. ManeJdon, 1 Coll. 273. 
oteiic^e^ One of two partners procured tlie discount 
iron, U promissory note of the firm, on an agreemen 
I a uiuidgage of shares belonging to the firm in 
Won-Exeeutioa.l—It is no obicctiou tr. the jiolici) 

that assignment of term was cxlctffcd by m e I 

■e.xecutor only, though deed was preiiareclas ainSi purporting t. 

as,sigument by two, one c.XGcutor lieing competent the mm 5j|tt was only exccufec 

iVari-f "■ ^ r 

skM I ioeiintr|is Wndhig ' dm nml 

the death of his wifi to the principal ^ execution of the deed bv 

bank stuck .standing ill the namc\ff a trust • i iVthomV’th^'’ niid passed the insurance moi 
hiH brother, by letter, cxiiresscd his intcuition of ' hll m ^’f^b^'^tered aco 
relmiiuislimg his share of the intestate's e.state to i i fv! V aw Ak ^x, 

mack to A., B. and C.. was , 

general personal estate, the execution of wl 

ya.s lu-eveiited by his death, but his wish 
execute It continued to his last hour : the relc 
f V'^ of the intesta 

\Mdov ; but the mtentioii to relincjuish the si; 
ef the general peivomd estate, not being , 

It -ted amounts not to a gift, ; and she^ 
admimstratrix, must account to the represS- 

Sj'i- "'i'lxrat S 

The eight children of A. being entitled t< 

M\ui of them, in pursuance of an an-ana-eim 
Blade amongst themselves, whilst the ’eigh 

detl Iw ' wiikh i-f™"'’ "'T V' 

■uetti bj which they and lie were made 

covenant with each oi.her, reciprocally, that 
aise any of tliem should die in B.i lifetir 
leaving a chdd or ehildreii, such child or child) 

ha 01 their parent or parents, in such manner a-, 
li . uch parent or parents had survived B James 

Wiiu aid execute it survived B. The othm- laft 
?*’ olSmS to be 

-Hos; 7£' ‘.txr 


i 10 ji., n[»on a joint account. D. and E. 
3ase to the deed, and purported to ackiir 
te .s recei[)t oi the money. The deed wiis i 
laro by D., aud E. rece'ived the 3,090/ 
»ev- , being sulisequeutly sold .-—Held, th) 
as chaser could not refuse to complete, on 
es ' no sufficieiit diseha 

i?; tSun^Smt- 

M' here the creditor had prepared t 
a as to shew on the face of it that it wi 
B.. to contain a joint ami sevei-fd covem 
;"t co-sui-eties, and had .sent it in that J 
to, executed by one of such suretie.s, bi 
t a procured tlie execution of it by the oi 
to and had not informed tlie sui-etv 
m executed it of this fad : but had o 
trary, written to him as “one of sui 

R ^ 

Held, tlnit the surety who had exeeutf 
was entitled iii eiiuity to be relieved fi 
biiity on the covenant. Pcxnn v. Pre 

K. .k,J. 174; 25L.J.,Ch.l02: 2 Jur 

4 \Y p. POP ^ 

L. J., Oh. 334 ; 2 Jtir. (X'..s.) 311 ; 4 yv 

-Wheri Binding in Equity.! - 
deed ot marriiige settlement is dra 
between the intended lukbiuid and 


-Y’'hGre a 
wn up as 
wife, and 
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thcin'O'iiiectiTc- fathers: and the father of the J Qualified Execution — Power to Eepudiate.j 
wife >e<'uv(‘ri to the father nf the irasbaud a sum — Not every attempt by a form of execution to 
of money as the poi’tioji of the wife, according to ! restrain the full operation of a deed can be- 
a provision of the deed, bat noil her he nor his ; treated as a non-execution of it. 'Where a deed 
daughter t;xccutc Ihc deed, and it is e.xecuted i of assignment by debtors to a trustee for the- 
otdy by tlie intended liusbaud and. his father : it ! benefit of all creditors who should exe<;ure the 
is hindiug upon, and as lietwecn the parties who | tlecd was executed by the plaintiffs, who aji- 
execiite. and creates officient rights for the i ponded a note that they e.xecuted only in respect 
objects of the settlement. Jl’Xt'iU, Ciilii/l, 2 of certain claims schetlnlcd to the deed and 
Bligh. 22.S. amountingto |7.S,r>31,anditappcarcdthatsub- 

Assignee of leaseholds accepting the benefit of sequeutly thereto they received a sum of inotiey 
an assignment : — Held, in equity liable to the from the trustees b.v virtue of tlieir execution of 
covenants on his part contained in the assign- the deed : — Held, that the plaintiifs were bound, 
ment. tliough he did not execute it. Willson v. The note diil not amount to a refusal to execute ; 
Xro/w/vZ, 8 .Beav, il73. and the ydaintitys having received payment under 

1.)., in 182-i, agreed, with S. for the purchase of the deed coukl not be heard to i'(ipudiate it, and 
au estate, atid that the purchase (leed should deny their execution. Wllliiuson v. Anglo- 
coutain. a ccivenaut by D. that he, his heirs, and Californian Gold ^ruiiuij Co. (18 Q. R. 728) held' 
a'-siL’-n- would j)ay to S., In'- <-x(‘Cuif)r<. adniinis- to be inapplicable. Tarmonth Krrlunutr Bank 
rrators, and assigns the sum of (>.y. for each 1 v. .54- L. .1., B. C. 27 ; 10 App. Cas. 2il8 ; 

chaldron of coals gotttai out of the estate and i oB L. T. 537 ; 38 W. U. 801 — P. (J. 

- shippeil for sale. The purchase deed was snb.se- i 
(luently exectitcd by S., but not by I). L)., liow- ' Escrow — ^From. what Date Operative.] — Bond 

ever, entered upon the land, and he and his j delivered to a third person, to be delivered to the 
devisees and their assigns enj<jy'ed the projicrty. I obligee on perfonmnico of a condition, takes 
Coal was also got <and shi{)])e{l for sale: — Held, | effect on perfonnance from the original sealing, 
that the execution by I), of a counterpart f)f the I though both obligor and obligee be dead. So a 
deed containing the covenant could not be pre- ' bond by a feme, delivered to a stranger before 
Humed, and that although the persons who had j marriage as an e-scroAv to be delivered on con- 
takeir aiul enjoyed the coal with notice of the i dition, is good, though the condition is performed 
covenanf might be liable, there was no liability j after marriage. Graham v, Graham, 1 Ves. J, 
in D. or his representative under the cov'enant. i 275. 

Wltkam x. Fe/wc, 41 L. T. 718. ; 

By dce<l made betwe(?n A. of the first part, and 1 Death, of Executing Party before Per- 

B. of the second, anil other parties, reciting the formance of Condition.] — A railway company, 
title of A. to some hinds and of B. to others, A. after sei-viug notice to take laud, agreed in 
and B. purported to convey to trustees some of writing with the owner to accept the title, ami 
A.'s lands, and by a separate testatum A. alone the conveyaueo was exccutetl by him and 
conveyed the remainder of tliem, and also delivered to his solicitor,s as .an escrow with a 
purported to convey to B.’s lauds. A. alone written authority to the company to pay the 
covenanted for title. There were powers of sale money to them. The owner died, having made 
and e.xchange. incluiling all the lauds and pre- a will and appointed executors, anrl the companj* 
mises, and to change the trustees, which were requiring the land, but the executors not having 
inti'odiiced with the usual words of agreement by ] imoved, ])aid the money into the bank under the 
all the partie.s to the deed : — Held, that tlie deed ' 8 & 1) Viet. e. 18, ami took po.sse.ssion. The 
bound B.'s land, at all events in equity ; and, } executoi's filed a bill to restrain such taking 
semble, was an effectual conveyance of them at : iiossessiou, and for an injunction : — Held, that 
law. JJiU V. mill, 12 Tr. Eq. Bi. 1()7. i the escrow could have been made effectual upon 

Action to Set Aside~Parties.]-A per- i 

son named (joiutlv with others) as a party to a i Jobverol. but (hat the authority dicil with him 
deed, but who did not execute it, cannot' alone i 1 con- 

maintain an action to have the deed declared ' \vas withdrawn from the opera- 


son named (joiutlv with others) as a party to a i Jobvercl. but (hat the authority died with him 
deed, but who did not execute it, cannot' alone i con- 

maintain an acti(.m to have the deed declared ' \vas withdrawn from the opera- 

invalid. lake y. Sonfh Koammitou Hotel Co., of 8 A' 5) Vict. c. 18, and the injunction 

" Ch D 78‘) ! retiiseiL on tlie terms or the company brmsrmg- 

‘ If ‘it wiw ‘intended that the deed should not nitei;est, provulccffor 

be bindimr in equity unless all the joint parties I v. Hetro- 
shoiild e.xecute it, those wlio .lid e.x'ecute it are ^ ’ 

capable of joining in an action to have it ile- I o-l- ■. • A. le,.. 

dared invalid, and in an action for (ha(' purpose -n .. -r, t 

they .uightto bcriamod as plaintiffs. Jh. detention of Deed by Party Executing.]-^ 

. WJicre a deed has been .tormally .ielivered witli 

Power to Disclaim.] — A tenant in tail in apt- and proper words, its retention by the 

possession of an estate exe.aited a disentailing grantor, after such delivery, will not render it 
deed, purporting to be a grant (.if the estate to A. inoperative. Hall x, I’almcr, 3 Hare, 532; 13 
and 15. and their heirs, free from all estates tail L. Gh. 352 : 8 .Inr, 45U. S. Bailor d. Gar/uut,'; 
of rlu! grantor, to the use of A. and B. and their v. Xnlffht, 5, B. & C. 671 : 8 D. A 11. 348 : -1 
heir-, iiijon trust to tlu' grantor. The deed was L. J. (o.s.) K. B. 101 , 29 R. E.. 355. A>mv v. 
enmlled but not executed by A. ami B., who .sub- Whiokliam, 30 L. T,, C. B. 313 ; L. 11. 2 H. L. 
seiiiieiitiy executed a deed of di.'-.claimer : — Held, 290; 10 L. T. 800 : 10 \V. B. 38. 
that the disentailing deed operated as a grant A penson entitled to an equitable reversionary 
and not bv the Statute of Cses : that it was ren- interest iu stock made a voluntary assignment 
dered in.ijiei’ativeby the sub.se.pienttlisclaimor bj" of it by deed to trustees. No notice was given 
the grant ee^ ; and that the estate tail was not of this deed, either to tlie trustees named in it, 
liarred. v. XWZwwrZ, 39 L. J., Ch. 534 ; or to any person interestied in it, or to the 

L. K. 10 Eq. 17 ; 22 L. T. 700; 18 Vf. li. 850. original trustees of the stock; the assignor 



-Validity and Operation. 

j A TOluiitary decfl, never parted t 
for piiiposo tliar has never been 
considered in cijiriry ns an imperb'i 
ftccU V. Jivtelipr, 2 Jnc. & AValk. r>73 

By Agent. 'Where a par 

mortgage to his bankers. }iur tlie 
over by Ids attorney n 
'n’U] )t (3y : — Held, a" gof 
ragee. (tntqcon v. Gcrrar 


retained the deed, and subseqnentlv destroved it 
•.and made a different dispo.sition bv will of the 
luud, whicb was still standing -in the names of , 
fie ongmal trustees ;~Held, that unless the i Cf^cil 
■deed could bo snccessfiilly impeached on the. I 
ground ot trand, mist.ake, or surprise, it operated - — 

as an eflectual disposition of the fund, iiotwith - 1 mort.gage 
htanding the alteence of notice, and the retention i delivered ove 
'll" .'lesd'uction of the deed liy the assignor. ! after his hank 
jr®// ’I vr, 2 Dc G., j. ft S, ;i(5r» ; -J t | the morl ! 

H5 W I^14V ' 

All instrument purporting to lie a deed was ® 

c.veented in the presence of an attesting witness 1“'’'?" 

Tint had newr been out of the jinssessioii of the 
grantor:— Held, in an action against the executor I ” 

■nt the grantor, that the jury might properlv lind I ^ 
that it was delivered, llopa v. 'Harman, 11 ,)iir. j 


‘ty executed a 
deed was not 
mtil a month 
od deliverv to 
"il, 4 1'. & (Joll. 
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intention i creating a debt to be paid out of the assets 


; Held, that the indenture was a ileed. aiul not ; 


either that they.diall take eifeet pari passu, or Held, that the indenture was a deed, atul not a 
rhiU one shonl'.i take effect in priority to the testamentary paper. Jeffnen v. Alc'-i-andcr, S 
other, t’ne eourt will presume that, they were H. L. Oas. 594; 31 L. J., Ch, 9 : 7 Jur. (x.s.) 
exi.'cuted in. such an onler as to give effect to the 221 ; 2 L. T. 7(!8. See Fateh v. Shore, 2 Drew, 
numifest intention. IltililPiL or (uirtdde v. SiUi- ic Sm. 589 ; 32 L. J., Ch, 18,5 ; 9 Jur. (?r.s.) (.53 ; 
.i<fi>ne ami Biulrirorth Coal and Iron Co., iA 1 j. 11 W. E, 142. lienhani v. Xrwell, 21 L. J.. 

t.’h. 828 ; 21 Ch. D. 732 ; 47 L. T. 7(! ; 31 W. E. 33. Ch. 424 ; 3 W. E. 333. 


Incorporation by Eeference,] — If a man 

is hound TO exeeute a deed conraining particular 
■ciivcnaTits, aud. ]>y the desire of those who have 
a right to call on luui to exeeute that deed, he 
•executes another deed coufainiiig a covenant 
that he will ohey. observe and ])erform all the 
covenants in tla; julncipal deed, he becomes 
iKuniil by the principal deed. Xorth of Etajiaiul 
Itanlihaj ('o.. In re. Stntffoa'.'! Kreeutord fk.sc, 

I l)e C.‘, M. .k (J. .573 ; 22'‘L ,1.. Ch. 191 ; 13 .liir. 
■435. ■ 

A referenci- to a deed of a specil5(al <lafc. there 
being two <if (he ''auie date, one cxeeiitcd at. that 
time, the other sub•^e(i^(‘Tltly. was, in the ,ab,-^ence 
•of positive evidence, and aided by ciriuimstance.s, 
applicil In the former. Wude,<!on v. liichard.'ton, 
1 Vos. A E. 103. 

Operative as Agreement.] — A bond void in law 
may be enforced as an agreement in etpiitv, 
■subject to the eifoct of the equitable circtim- 
•stanoes under which it was made. Sqnire v. 
miUon, 1 -H. L. Cas. 333 ; 12 .Jur. 125. 

An instrument [)ur[)orting to be a bond, oxc- 
•cuted by an obligor, with blanks for the name of 
the obligee, anil therefore void in laiv, is inopera- 
tive in eejuity as an agreement, there being no 
second contracting party. 1 b. 

A party joining as surety in a bond ought to 
be informed of the nature of the obligation, name 
•of the obligee, aud the relation in which he 
stands to the principal oliligor. Ih. 

An instrument, which in tenns juirported to be 
a conveyance of land, but not being by tlecd 
•could not ojierate as such, aud which contained 
a stipulation not to di.sturl) the jiarty intended to 
take the premises, was held to operate as an 
agreement, and not as a deed. Fe,v v. liUliiwell, 
•trE. A C. 33.5: 9 D. A K. 378; .5 L. J. (O.S.) 
M. 0. 67. 

Whether Deed or Will.] — A person being 
possessed of >otae pure personalty, but of con- 
siderable ])ro})C‘rty iii mortgages, executcil some 
y'eai’.s before hi.> death an indenture, by which, 
•declaring a wish to found certain charities, he 
covenanted to pay. or that if he did not jiay 
•flui'ing his lifetime, his executors should, within 
twelve UKinths after his death, subject to his 
•del)ts aud legacies, pay to certain ])ersous therein 
named 60.000Z,, to be invested in their names on 
the trusts thereby declared: the trusts were 
siluiritable trusts. I’his ilecrl was never enrolled 
in clKinceiy. On the same day he made a will, 
giving certain legacies, and appointing executors, 
mo'-t of whom were the })Cis(ms named in flie 
deed. These pixpcrs wore never communicated 
by him to anybody. -lust before his fleath he 
csuised the papers to be produced from the 
drawers, and hamlcd them to the persons ;ittend - 1 
ing his death-bed. They were tied up with a 
meratn-andum, which deelm-ed that they had been 
prepared in that form, under atlviee, to save the 
legacy duties, and in order that, if probate duty 
was paid, in the first instance, it might be got 
back again in conseiiuence of the covenant 


I Covenant constituting Specialty,] — A. debtor 
j by siiujile contract executed a deed, in which he 
I admitted the atnouut of his debt, and secured it 
i by an assignment of property to his creditor. 
' Tire deed contained no covenant- or agreement t<.) 
pay: — Held, tlnit ibis deed <lid not make the 
deiit. a specially. Marrjiiif v. Ilamjat. 28 Eeav. 
224 ; 29 L. J./C'h. 635 ; 6 Jur. (JiT.s.) 572 ; 2 L. T. 
531.' 

A covenant to beriueaih a sum of money con- 
stitutes a specialty debt against the covenantor's 
estate, and is tiot satisfied by Ihe mere insertion 
of such a bequest in his will. CniJunn v. Wh-li- 
ham, 1 De «■.. ,1. A 8. 474; 9 Jur. (x.s.) 702 ; 
S L. T. 679 ; 11 W. K. 1009. 

A. being indebted to E. on simple contract, 
gave a promissory note for the amount, ami 
executed a aleed by which, aftei’ reciting the 
debt and the note, he, as further secuiity. chargefl 
certain propeity with the payment of it, ami 
agreed to execute stich a mortgage of the 2 >ro- 
jierty, with all powers, covetnmts and clauses 
incidental thereto, as B. should require : — Held, 
that the deed converted the debt into a- speciidty 
debt. Sannderx v. JUlnooie, L. E. 2 Eq. 573 ; 
15W. E. 2. 

Although a debt is acknowledged under seal, 
and a secuiity given, yet, if there is no covenant 
for repayment, the acknowledgment does not 
necessai-ilv create a general S])ecialtv debt. JaeJi- 
.son V. y.'E. III/.. 47 L. J., Ch. 3(>3 ; 7 Ch. D. 
.573 ; 37 L. T. 664 ; 26 W. E. 513. 

Incorrect Eecitals,] — A man cannot be required 
to execute a deed containing incorrect recitals. 
Ilartlei/ v. Ilurton, L. E. 3 Ch. 365. 

Remedy.] — A deed which incorrectly 

recites the consideration of a contract on -n'liich 
a conveyance was executed, does not thereby 
warrant a suit in eipiity to set asirle the contract, 
but onlv to reform the conveyance. Ilarrinou v. 
6'itc.st, 8 H. L. Cas. 481. 

Estoppel by Recitals.] — See col. 392. post. 

Necessary Operative Words — Exchange.] — A 
deetl or convmuance could not 0[>erate as aii 
exch.ango without the word “ exchange.” E/on 
Colleqc^Froronf) v. Winehedor {Bhhoji). 3 Wils. 
458, ‘185 ; LoEt, 401 ; 2 W. El. 936. 

FeofBnent, Exchange, &o.] — As to the 

operation of 8 A 9 Viet. c. KMi, s. 4, see Eoe d. 
Starlinn v. Prhwe, 20 L. J„ 0. E. 223 ; 15 Jur. 
t)32. 

Grant.] — The words “limit and appoint ” 

may operate as words of grant, so as to pass a 
reversion. Shore v. FhieJre, 5 Term Eep. 124, 310, 
And sec Erndenell v. Elwe.s, 1 East, 442 ; 6 E. K. 
310 ; and Beard v. ircdrott 5 Taunt. 394, 403 ; 
5 B. A Aid. 801 ; 24 E. E. 553. 

Grant or Licence .} — A canal company, in con- 
sideration. of the lessee’s expenditure on certain 
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inehousos on -flie banlcs of the canal, granted a act of the owner liim&clf, tJii-s rca^oning has no- 
lease thereof, with licence to take ice from a part application. 

of the canal: — Held, that the licence was not A., the <lcvisee in fee of real estaies subject 
exelusiye, but that it was a grant of sufficient ice to a trust to raise fijOOO/. for 0., wliicli tiic 
to enable the lessee to fill the icehouses, and testator dirceted. in the cycuI of B.’s death with- 
that, so long as the lessee was able and willing out children, to sink into the residue of his 
to take this quantity of ice, the lessors could personal estate, and to go io A., on his marriage, 
not derogate from their grant by subsequent conveyed tlie estates to tlio trustees of his ujar- 
licences which would interfere with it. JVnvhi/ riage settlement, subject to the trust to raise tlu: 
V. HarrisDih 1 John. &; H. 393; 4 L. T. 397; t5,0t)0Z., and died, living B. On B.’s death with- 
9 W. K. 849. Affirmed, 4 L. T. 424 ; 9 W. R. out children, the representatives of A. tiled, a bill 
849. to establish the charge: — Held, under the cir- 

cumstances, that it Imd merged in the inheri- 
Estate of Conveying Party Passes.] — A con- tance. Ih. 
veyance of land passes running w.ater, unless 

expressly excepted, which is not to be presumed. Agricultural Eixtures.] — A. ])urc]iased a 

Utrnhtn)i v. Fi/ik, 1 Brice’s B. C. 148. farm from tlm devisees i7i trust of the father of B., 

When a person, having several estates or in- and the premises were con veyeilliy a deed, to wliich 
tei'ests in land, joins in conveying all his estate T>. was a jiarty, as one of the devisees. A. tle- 
and interest in the land to a yrarchaser, every mised the jweinises to G. immediately after the 
estate or interest vested in him will pass Iw the conveyance, and B., who was in the occupation 
convcy.ance, .although not, vested in him in the of the farm at the time of the conveyance, nuder 
cliaraeterin which hebecame a ))artyto the eon- a lease from the devisees, removed some laek 
veyance. Brew v. Xorhunj (^EorV), 3 .Jo. & Tjat. staddles, a threshing machine and a granary fi’oni 
287 : 9 Ir. Eq, 11.171, 524.* S. B., Yovde x. Joncx, the premises after the demise to C. The deed 
13 M. & W. 5.34 ; 14 L. J., Ex. 70. S. C[, 14 Sim. commyed the land and all fixtures ; the articles 
131 : 8 Jur. 547. in question had been put on the land by B..’s 

A person having a leg.al est.ate in certain pre- father : — Held, that everything attached to tlie 
mises as trustee, .and an equitable and beneficial land having p.assed by the <leed, B. had no right 
interest in the same c.state, executes .a deed which lo remove the articles as fixtures rcjuovable by 
might be coustrued as purporting to pass either an outgoing agricultural tenant. YlJMieer v. 
both estates, or only the equitable estate which CottivU, 1 El. & Bl. 74 ; 22 L. J., Q. B. 177; 17 
alone he has a right to convey ; — Held, that the Jur. 758. 
instrument should be construed as intending to 

pass only the estate wliich he had a right to Trees,] — Chapter not being entitled to- 

convey ; for a party shall be presumed to have fell timber on the deanery lands, except for the 
intended to do only that which he had a right to ymrpose of repairs, a lease granted by them of 
do, provided the insti'unient be fairly .and reason- certain “woods, groves, liedgerows and springs,” 
abh’’ capable of that construction. Faus-set v. was construed not to include the right of felling' 
Cnr 2 miter, 2 Dow & Cl. 232 ; 5 Bli. (N.s.) 75 — timber ; and a bill by the lessee for an account 
H. L. (Ir.) of timber felled during the lease by the lessors, 

A deed which could not operate as a release, was dismissed with costs. Ilerrim/ v. Si. Paul\s^ 
because it purported to convey an estate in {Benn), 3 Swanst. 492 ; 2 Wils. Ch. 1 ; 19 B. R.. 
futuro, held to operate as a covenant to stand 259. 
seised. Roc A. WUIdnsun x. Traumarr, 2 Ken. 

230 ; WiUes. 682 ; 2 Wils. 785. S. P.. Where (Jeneral Words are used.]-*- 

Mm X. Vincent., 2 Yes. J. 22G : 2 Bm. C. C. 353. General worrls in a grant must be restricted to- 
Svulhj V. Seuliij. 12 Ir. Cli. II. 153. what the grantor had power to grant at the date 

A deed in the ordinary form of a grairt in fee of tlie grant. Booth x. Ahwit, L. R. S Ch. (5(53 y 
without any recitals does not contain any state- 29 L. T. 231 ; 21 W. R. 743. 
nicnt of The grantor’s seisin in fee sufficiently Covenant that notwithstanding any former 
precise to create .an estoppel in a case where the grant of 1,500Z. charged u])on the whole estajee of 
grantor had no title at the date of the deed, but the eovenantoi', the lam Is of Blackncre and White- 
subsequeutly aequiretl an estate in fee. Gene.ml acre sh.all .stand cxonoraterl thei’cfrom, and that 
Fhui/tir. Morh/w/e, and Binconnf Co. x. Liherator all his other lands and estates shall stand charged 
Permtutcnf Bnildinf/ Society. 10 Ch. D. 15 ; 39 therewith, creates a charge on the lands of which 
L. T. <ib0 ; 27 W. R. 210. * he was then seised or possessed, though not speei- 

Covtmants for title contain no such .statement, tied by name. Fn/hncr v. O'Brien. 2 Ball & B. 
benig morely a bai'gain by the covenantor to pay 214. 

damages if he has no such title, Ih. Distinction between a covenant that all the 

Briiua facie, when a person conveys or settles estates of a c< >vcnuntor are charged with a sum of 
.an estate, he means to include in the conveyauee monejv and that he will clnirge his estates ; the 
every interest which he can part W'ith, and which former is a charge upon all covenantor’s lands, 
he does not excejd. dolnimn x. Wchder, 4 the latter is not. Ih. 

De G.. M. & G. 174 ; 3 Eq. R. 99; 24 L. J , An assignment, m genetal terms, of peisuua! 
Ch. 300 ; I Jur. (K.s.) 145 ; 3 W- R. 84. estate rvill pass promissory notes in the possession 

When the owner of an estate has .also a charge of the settlor, although not indorsed to the donee, 
upon it, .and there is some intermediate charge or BirJiurd.'nm x. RicJutrdmn, L. R. 3 Eq. 68(5 : 15 
eiitate between his own charge and his owaier- W. E. 000. 

ship in fee, it may be reasonable to say, that E., by a voluntary deed, in 1S5S, ;-issignfd 
without sonic special act, no presumption can be certain specific pi-operty, and “ all other the per- 
made of an intention to merge the charge in the sonal est.ate, whatsoever and wher(;soevor, of hei-, 
fee, for tlmt might be against the interest of the E., to R. absolutely” : and appoinletl bim, ids 
owner, by letting in the intermediate estate ; but executors,,adininistraiors,andassigus,heratt,orney 
where the intennahate. estate is created by the and attoniey.s in her name, but for the sole benefit 
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of lu, lo sue for snul reeover the itre- ' An owner of two arljoining }iroperties, eonsist- 

niisC', TO (in iuid e-veetite ali siieh acts and ' ing of a taa-yard and a house and garden, made 
deed'- as should be Tiec-e".ary for fleriving the full a cesspool in a corner of the garden, and a drain 
beneiir (jf the assigiinieiit. At the date of the to carry the water into it from the tan-yard, 
assignnieiit. E. wu" ] lON'.essfd of eeitain prnmis- which gradually sloped down towarils the g.ir- 
sory notes, given lo her to ‘•ecurt' the reiiayinent i den. Afterwards he sohl the two jiroperties to 
of advances made by her. These were not , different persons. The conveyances made no 
spocili{;ally ineiitioned in tiie <lce<i. Upon ll.’s ■ allusion to the e.xi.stence of the ilraiu and cess- 
death, in isfM. these notes were found in his j pool : — Held, that the casement passed hy iiu 
pos-.e-.-ion. but not indo]-ed to him. There was j implied grant with the tan-yard. Ih. 
no evidence as to any deliv(‘ry of the notes by J5. j A grant bt"^ lease of premises last held under 
to Ii. : — that tiie lUTipcrty in tlie notes j the gnintor as bleach works, implies a licence to 
j;a— cd by rlie ilecd to K.. on the ]u'inciple th;it ! u.se the same a.s .such. IMl v. L/nuL 1 H. & G. 
the deed of assignment operated as a complete ! tJ 7(5 ; 32 L. J., Ex. 1 1 3 ; 1» Jar. (X.S.) 2()o : 7 L. T. 
deeJaralion of trnst by E. of all lier property in ; (;02 : 11 W. li, 271, 
favour of li. Jh. | 

A., who, under it deetl maile Ijv his father, was j — — Reservation.] — Under a reservation of 
entitled upon his fal her's death to a moiety of \ mines with liberty to sink pits, the right of 
his pcr-ou:d O'-faie, a-sieriied to tni-tees in these ' erect iiig a steam engine and other machinery 
words, iiH the property of wliich lie now is or j neces.sai'y for driving them, with all proper 
may stand jiossessed. both real and personal, ami | accessories, passes a.s ineideiit tliei'eto, JJdHil v. 
now consisting of one note of hand for 120/., one j Kinrjurotp, (i M. & W. 17-j- ; 9 U. J., Ex. 279. 
other note of hand for lO/.. one cottage in his ' ' 

own possession, sold to S. at his <leoeasefor lo.)/., I of Support,] — A coiivevance of land to 

two other cottages in the oecupation of i' • and , the line, 

^h, iipon cmgaii. . rusts for his wile and a 'right by implication to all reasonable 

turns. A atterwards died lu the lifetime h« subjacent and .‘uliaceut support connected with 
father Lpon the ocatli ot_ tiie father :-Held, the subject-matter of the conveyance, and there- 
that the trustees under A. s assigmnent were h in a couTcvance to the railway 

entitled to take under hat uisrruimmt the moiety e,,, the minerals are* reserved, the grantor 
of the father s personal estate. Choycr v. (Men, is lAt entitled to work them even under Ms owm 
1 ; mie, -i-t. . land, in any manner calculated to endaneer the 

A deeil iHtriiortmg to set le a sum of money, c,ic<louhn,. Ih,. v. 2 Macq. H. L. 

portion or moneys to which the settlor was en- mu. ‘k t„,, p q p 

titled under the Statute of Distribtitions,” passes 'v. (Zorr/).' 3 Macq! 

chattels real cunmig to tlm PP L. at): 3 Jur. (K.s.) 573: /?. W. Jl>/. v. 

deseidxd. Ac«vrt y. Ac/p//.w Crihhwr Brirli Coi 33 L. .J.. Ch. 500; 

Where the owner of certain lands, by deed, rAtit-i nn ttv . s p i-s. tot t a-u . lo 
describing them as in the possession of imn.self. ly ‘^^4 ' ' ’ ' ^ 

A. B grarite.1 assigned, transfmTed and set over. On'the 'same principle, if an owner of a house 

? rr’“ I ’ r conveys the upper storey reserving all below, the 

G. D tor life but no Iiveiy of seism was ma.le {,^ p,{„ciples, 

Held, that the deed operated as a without .stipulation, to lucveift any darnagl tJ 

the reversion of t at {.art of the premises in the umlerneath. //). ‘ ^ 

V“yT I ; Pv iT -S 7‘'to -V r ’ n ?o ^ S"ant a meadow to A. for grazing pur- 

L. 2U 1 Man. A Lj . .13 : o L. . . (0.^.) K. B. 20. , retahiing tiie minerals and the adiMient 

A l;orsou who executes a deed of inspection as if A. having no warranty against sub- 

a cmhtor. ii here is nothing ui the deed to .diew ^.p ^ 

S ; m 1 ."'t f l, - of the meadow, ami the house falls, he is without 

.r h 7. r? n have exeeii ed it m p,,, pp’^^pj 

rcs aet ot whato ei> is dueto^ (rrelrau v. blame for die comsec ueuces. Ik 
AchrotpU 1 , .lur. ku : 1 M . E. lOi. ^ 


t E, , ,,7 , tIt- p I,.-' ^ ' '■ blame for the coiLsequcuces. //), 

. . o I- If, however, the grant was made e.xpressly for 

4 1 1 biiildiug puriio.ses, there would then be an irn- 

ot”,.v.,yimc:u iilfc imdm- ll”i.«h..rity of“L 

aet of itaiiiameiit must be read as if the sections * t t * -i 

ot,l.cL,,vo,y„K,,..p.»t.ai.ut. Acouvoy^cy 


ui eoiive.iauee mane miner me auruoriiy or an r;, - - / 

aet of Itaiiiameiit must be read as if the sections * t t * -i 

oftlioLtwereineorimratedinit. Aconvevance , ca.se ot a grant o a imlway company 

incidcnrto\he ‘.InJ’ exeeiiTiou of di.it puniosi epm^T, it maybe that no adjacent 

/^fVu & 1 ^- 

i ^ ■ -VIT*. 11 W' Tt 1 - ; 1 • ^ if the dividing line tmverses a bog or a 

Whel'herthe amveykrice is a voluntary bar- saiul, it will be incumbent oit the grantor 

gain between the parties, or is made beeaiAc the untouched such an intervening measure 

act gives the graiuee tlie power of compelling a ^ ^ 

grant, these niles are applicable. Ih retreating. Ih 

Where two properties are possessed by the 

same owner, and there has been a soveVance Amount of, in Case of Railway.]— 

made of part from the other, anything which Whether a conveyance of land for the purpose 
was used and was necessary for the comfortable of a railway being constructed thereon is voiun- 
onjoyment of that i>art of thei property which tary or compulsory, every grant carries witli it 
was granted, must be cousiderecl to follow from all that is necessary to the enjoyment of the 
the grant. IJiniii CoAirtnip, -I Macq, H. L. subject-matter of it, and a certain amount of 
117 : 7.Jur. (iv.s.) 925 ; 5L. T. 1 ; lOWb R. 3. lateral support, being essential to the safety of 
TOL. y. 12 
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the railway, is a necesi^avY incideiit of the •ri’ant. — Held, that t’. was eutitleil j.' stand in ]>T’inrhT 
The amount of snj/porf depends on the special to A. and B. Iluntrr v. n~alfi‘r.'t. L. Jd- H T^-q- 
cirenmstane(?s of the htcality : thus, if the rail- 2112; 2) L. T. 27ti. Aitirnu'd L. R. 7 (Ti. /A; 
way cri>ses a river, then the aiaitmeiils of the 2.> L. T, rtio. 

bridge will require a greater support than the When; it appears that the aeknowledmnenl of 
other parts of the railway, and the conveyance and release for tlie ]iurcliase money i-, not in 
will cariy such snppiort as an incident. J-JIliof re.s}H‘et of an actual jiriyment. jsnrol ('videnec 
V. A', 17. Jly.. supra, may be given to show that the ]»nrchnse money 

t'ertain reservations of ininorals conta had in a ' is still unjiaid. iawyen v. B. & Aid. 

railway act Ihdd. nut to vary the ordinary (W)tl ; 1 Dowl. i; ll. 211 ; 24 K. T’, 48K. BoftrHI 
rule at eomuum law as aitovo st.ated. Jh. ' wBuiiimrr.'i. 2 Y. i: J. 407 : dl 11. R. tilil. 


Eeeeipt for Purchase Money,] — The n,hsonco 
on a deeti of a leceipt for tJie eonsideratiou, 
though it is noth*!; of its tion-payment, is not 
cotisttuctivc notif<> of other irregularities in the 
tnuisnctioti. (ii'n'u.'ihitir v. Thwv, 2i) Ihaiv. 2!Sl, 

KwA'rw iU> mlt't ri \.{r)'i-rtiithip(i!.V.^ Moore, I’.C. bS. 

When a puicliase deed conlaint;d a recital that , Whore a jmrehasc <leed doi 
the pnreUase money had been paid or aeamiUod , fur the ptirchr 

fur, hui there was no receipt for tlie ptifchasc : ,, 

iiutiicy mi the laiek of tlio deefl : — Ihdd, that the niust iiuv the expense 

vendor, in respect of his lien for tinp, aid purchase j^, vendors lien for 

money, was eutirled t o priority over ti mortg-agec monev should he insist upon s 
of the purchtiser. Jioin-n v. f (dd/, l!) \\ , It. fil l. , ('onfnicf. In rn. (i 

A joint and sever.al receipt for purchase momw, ; j- 2 iVui. aiPi; 12 11. 474 
given by three pemsons, only one of whom hml 
power to give a reeei)it ; — Held, a valid receipt 
bv such one who hud iiower. MiUnrw Prhhtnn. 

Ik L. .1., Ch. 22<: i. 1 Alii lbs. 

Jf the consideratinn cxpres,-td by the dee, I to ! Convey.]-A pers 

be paid ni money lor an annimy or mteres nt convevanvthin- 
tepectanev ami acknowledge. 1 to be received m , 

money bv the receipt eiitlnr.sed on the deed.be; ’ 

Hot paid in money, or pioved to be ready to be ^ '' 

so, ujhI heltl over at the reipiest of the grantor or . . 

vendor (in which ease ultimate non-payment will ; . f lability o 
nut affect the primary contract), tin; eourr will, | infant to sect 
on that, ground, eat (lowji the grant or pnielutse peiidRnre tip. 
to a loam without refe-renee to flic .[uestion of hna when he 
imuleqiiaey', which, unless very ,gro>s, would not , * 

S ier se avail : and disreganling tlie fact, that, a ■ 
ife a.'suranct.‘ was effecterl. because such iri.siu'- ' . neve a ps 
ance is res inter alif>s. etc... and besides leaves 'jf age, ai 
contingeuey safffcient to cxebule usury, it | ''’hieli the otl 
makes im difference that the contract, for the ' j'V'*™. 
amiuity is between near comieetimis, there not minority, 
being one equity for ordinary money-brokers, and j ‘H’ at 

luiotiier for relations: and on a bill to set it -faitarion. 1 
aside, the court has no jurisdiction to reform the | 
contract, but only to siwtain or subvert it.l Whether Joint and Several, 1 — A., as principal, 
L'ourts cf equity acted on the j.rineiple of the) and three sureties. B.. C, ami ,D.. e.xeeured a 
Annuity Act, 17 Geo. B. previously to that act. lioml to T*h for the tidelity of A. in oenahi duties 
its (jbject being, not to frame an entirely new i for which he was employed by E.. the bond being 
protection for grantors of aumiities. but b. jiiv- iin the, ftdlowing form ; — " W'e, A.. B., C. and D.. 
serve evidence, to provide positive rules, and to 'are held and firmly hound to E. iu the sum of 
give courts of law jurisdiction in, "ases previtiii.sly ! r,ti/. each, t.i be paid to li.. his e.xecniors, ad- 
falliiigwhhin the jiiiisdicfiou of courts of equity, ! ministrafor.s, ami assigns; to whit;h payment, 
wliieh the Ammity Act facilitated, hut neither ' well and truly to be nmde. we lujveby bind ns, 
ad,led to, nor affected in substance. Jh'onoJit v. | ami ,?m.’h of m, onr ami each of our Inirs, exeeii- 
AWrtcc, 1 iloU. d28. I tors, ami ;niministrarors, and every oi; them, 

A, ami Ik, respi'etively the first and s(.‘cond by the.se jnvsents” ; — Ibid, tliat the bond was 
mortgagees in fee of an estate, were imineed, i the separat,; bomi of each ,ililigor, bimling each 
through the fraud and misrepreseutation of W',. , to pay tlu; sum of .tof. in the event ,if default by 
who acted as solicitor for both. to execute to him , the priiieipal : and that, theiefor,*. tlie payment 
a Ciniveyama* of the estate, free from both nmrt- of .'id/, by B.. one <>f the obligois, after breach, 
gage ,lebr.s ; the dee,I was endorsed with recei 2 its ; was no answer to an action on ilie Imud against 
for the mortgage money' by A. and B., in the) another ohligor. C'. Arnixtroinj v. Cohill, iV 
n-sual form, altlmugh in reality no mone.v what- , L. lb, Ir. 4 10. 

ever wws paid. W. limn entered into pos.se.«f3ion. ; E. and F. eutcred into a joint ami .several bond, 
and became the reputed owma’ of the estate. ' of which the eomliiion was, that iftheyoruither 
Subsequently he executed an equitable mortgage j of them, timir or either of flpiir heir.s]i;e..,lnly- 
of the estate, by CO veiuuit and deposit of the title ; paid an annuity to B. for his life in manner 
deeds, to C., w'ho ha,l uo notice whatever (jf th,; ' following, namely, out; moiety by E. iluring his 
prior mortgages not having been in fact paid off ; , life, and 'the otiier imnety by F., his executors or 


Since 44 & 45 Viet. c. 41, s. 55.]--Tn con- 
it itiite a reeiipt witliins. .7.7 of th,* (Jonveyaneiiig 
uid J.aw of i’ruperty' Act. bSSl. there must be 
‘Xpr,‘.ss wools aeknowledgitig the receipt of the 
.'onsideration money'. Ilnumr v. Tiilh'tj. fi li. 


—A deed executed bj' an 
's made to him fur c.x- 
ifcs is not himling upon 
f ace. dfitrfbi v. 

; 3G L. T. 3.77 ; 
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ji'huinNTrarni''. tlic iifi* of K. ; affer the 

^i('ath .if E. liic Miioio hr E.. lii'. heirs, exeentois, 
-u' (hu‘iu;_' the life of R., then the 

hon.i 'iioiiM he void : — Held, that the liability 
iindt-r tiii- l/r.iiii was joint niid several, ami that 
F. laiviiiir failed after the death of E. in jjayiiip' 
; he anutiity. the esftite f>l‘ E. was liable ou liis 
dehuih. (‘hiirrli v. Knxj.2 Myhie iV; 0. 1220. 

A boiid by thri'o, whereby tiiey bonml thein- 
-•ive' joiiitiy, and tlu-a’ rc'peclive heiis, execn- 
tnis. lUid utitniiiisi rators resijeetively, to pay, 
riiieh wti" eonditioiied to be Void, if they or 
fidier of theta, their oreiiherof their heirs, exeeu- 
to!';-. oradtaijii'trjitors. ;,aid : — ifeld, that it was a 
joint iiitd -evend ob!i>ration. .and one h.avin'r 
{tied, diat iiis .a^M-i' wcri‘ lialtie. v. 

Ihafi’A bs lieii v. lOl. 

There i^ no ^en hd rale of eipiify that ia I'nn- 
tr.aet uhieh at law woulil ln‘ eonst rued :is joint, 
i' to i>e tifaii’d in (sjiiitt :ts joint and several. 
Ki'iithill V. Hiiiiiilfoii, IS L. .1.. (y K TD.') ; 4 Aitp. 
Fas. r,((4 : 41 L. T. llS ; 2,s W. R. <(7. 

An aetion and a judgment a,£r:iiitst two peisons 
wh.o had borrowed money from the plaintiffs 
{thoiigh the jiK lament is nn-ati-fied) constitute a 
bar to another action bnuiLdit by the same plain- 
tiffs tigitinst :i thirti jiersnn. who is afterwarrls 
di'Cfwered to htive be-f-n really interested as a 
’partner with the two debtors in the business for 
the purposes of which the money h.atl heen 
borrowed. Aj/i// v. Hon re (13 M. 6: W. 434) 
ariopted. lit. 

This duet fine does not depend on the doetrine 
of estoppel. Jh. 

Tlie e.xpression that partnership <lehts were 
treated iu crpiity as joint and several explained. 
Ih. 

A surety hoiid by three nliligors, for the j)ay- 
■ment of l.Odhb. worded, “hu' which payment to 
be well and htithfully made, wo bind ourselves, 
and each of us for himself, for the whole ami 
entire sum of 1,00b/. each,"’ i.s a several, and 
not ;i joint and several botid, and maj' be en- 
forced agtiijist the obligitrs sovcrjdlj' ; and the 
ttt.aring <)ff of the seal of one of the obligors of 
■sueh a boiiil by the obligees does not avoid it as 
against the others. ColVuix v. JPrii/i/irr, 3 Dowl. & 
IL 112 ; 1 B. i: F. f!S2 : 1 i., J. (d.sS.) K. B. 212 . 

/Hits Y. Hrrretf, ii Dowl. 


■2,-. li. J{. n40. S. P.. fo/Ih, 

2c IL 122. 

Joint bond considered, fi'om intention, as joiiit 
aml several, '/’tinnhiii v. Fratter. 3 Yes. 333. S. 
lim-n V. Bern. 3 Yes. .-)73, 

Where a bond was iu form only a joint bond, 
but it wa< suggtiAed to have been the intention 
of the parties to make it joint ami several, the 
court referred it to the i\Iaster, to inquire whether 
this was tlie inteiitiou of the parties. Where 
such intention appears on the face of the bond 
tile court will treat it as a joint and several 
held, although it is only a joint bond iu form. 

J’J.r pi/rfe. 1 ('o.x. 200. 

A. and B. were obligor-; iu a joint bonil. A., 
who wa.' alleged to be the principal debtor, 
shed; — field, tlnu his a-set-. were not in equity 
liable iipoti the bond, but that the liability sur- 
vived to H, J,‘Ji7iftr{7.s(>/t\. Jforton. fJ Beav. LS.5 ; 
12 L. J., Fh. 333: 7 Jur. 1144. 

p.ii tnei-hip eompo-ed of throe i)ersons, A.. 
1). and gate a joint and several bond to a 
b.iuk to cover advances to be made to them by 
the bank on a cash credit, and in that })ond two 
estates liekl by A. were spec ia.lly named as part 
soeuritics for these advauecs.— A. died: — Held, 
il'iat by his dcatli the piirtnership wa.s dissolved, 


and tlje security, .so far as hi.s estates were con- 
eerned. was no further cftntinued, no arrangement: 
between the. surviving piartners, or between them 
ami the bank, for the purpose of settling- the 
i general ae«x)unt.s being cajialtle of a-ffecting that 
I seeurit v, Banlt of Scotland v. (’hr idle, 8 Cl. A F . 

After the deatii of A., the bank continued as 
; before its dealings with the partnership then 
constituted by B. and C'., and at a certain period 
imymeiits made to the bank entirely balanced 
the debt due to it at the time of A.’s death:— 
Heltl. that the separate lialulity of A.’s estate was 
thereby discharged. Zb. 

Execution by whom.] — .Tf the plaintiff 

I shews on his declaration in an action on a bond 
gainst two, that the bond is exceiited by three, 

1 It is good matter of plea in abatement, or in 
j arrest of jmlgment. but is no gimiml of nonsuit 
' on non cst factum. South v, 'Z'nnncr. 2 Taunt. 

' 254 ; 11 R. R. 5.56. 

If in an action <»n a Ixaid against one, it i.s de- 
; elared on as the joint bond of liiin and two others, 

1 it is no variance that the bond is likewise the 
.ejiarate Itond of each of the obligors. Middleton 

Sand/ord. 4 Camp. 34. 

If the defendant pleads that it is not his deed, 
j it is^oiily nece.ssary to prove that the bond was 
executed by him. " Ih. 

Yliere a man executes a bond, meaning it to 
be the joint bond of himself and another, wlio 
i does not execute, it is the several bond of the 
' former, but he may have it delivered up, as con- 
j trai'V to intention. Underhill v. Morwood, It) 
j Yes. 225. 

i A. executed a bond as the joint and several 
! bond of himself and B., and signed it “A. and 
j B.,” having no authority from B. so to do : — 

1 Held, that the braid was good, as the several 
' homl of A. Jd/liof v. IZnrh, 2 Bos. A P. 338 ; 5 
11.11.616. 

Discharge.]— If an obligee in a joint and 
several bond makes one of tlie two obligors his 
executor, with otlieiv, the action ou the "bond is 
discharged as to both. CJhvetham. v. Wnrd^ 1 
B. A P. (iSO ; 4 IL IL 741. 

Tliougli an obligee oi’ a bond covenants not to 
sue one of two joint and .several obligors, and if 
he does, tliat the deed may be pleaded in bar, he 
may si illsue the other obligor. BcimwXewkall, 

8 Term Rep. 168. 

Parties to Sue on.] — Although a deed poll may 
he formed so us to give a right of action against 
a party executing it, yet no one can liriug an 
action ou an indenture e.xcept a party or one 
claiming through him. (hmlner v. Lachlim, 4 
Jlyl. A (J. 123 ; 8 L. J., Ch. 82 ; 2 Jur. 412, 1056. 
A/n/ tsw? 6 Sim. '10'7. 

lYbeii a deed is made inter partes, no one who 
is not expressed to be a party can .sue on a cove- 
Jiant contained in it; ; and this is not a mere rule 
of construction, hut a rule of positive law. Ohes- 
terjiddand Miilaml Silhstone Colliery Co.'v. IIaie- 
hhat. 3 H. & C., 677, ,34 L. J.. Ex. 121 ; 11 Jur. 
(I7.S.) 468 ; 12 L. T, 427 ; 13 W. R.841 ; Biirford 
V. Stnckei/, 2 Br. A B. 333 ; 5 Moore, 23. 

Action as for a total loss upon a policy of in- 
surance, in which the dtKjlaration set out the 
policy in the form of a deed-poll, sealed with the ; 
seal of a corporate company, in wliich deed it 
was recited that K., one of tlie plaintiffs, had 
12—2 


B59 


3G0 


DEED AND BOND- 

reproricnted that hetvus interested in the suiijecr- 
inatter, or duly aullinrised as owner, ayeuf. or 
otllo^’wi^e, to maki; the insurance ; and that it 
was agreed that the capital, stock and funds of 
the company should, .accordin',' to the provisions 
of the decii of settleinenf of the contpauy, he 
liable to make frood. and applied to pay and 
make iiood all li»>ses on the ship ; but it was 
proviilcd that the eapital, stuck and fuinis of the 
Company sliould alone he liable, and that no 
shareholder of the eonipiiny should he lialde to 
ativ eliduis or dcmauds, nor in anywise churpred 
hy reason of the policy; the detdaratimi averred 
that the eonipany became tiisurers to tlie idain- 
tiffs for a eerfain '•mu on the ship, and that the 
plaintilf^ were always interested: — Held, fliat 
all Th(‘ persons U'^sured luijrht well he joined as 
co-plaint itfs in an aetion on the policy with K.. 
thongh they were not spedtically named in the 
( Icei l-pt ill. fur it i- not al isulut ely neee.'sary. in < in lor 
tliat a person may be joined ns' a co-plaintiff in an 
action on a decd-jioll, I hat he should he 'pecilically 
named ill the deed as a person interested in it, if 
he is so designated that it emiuot be mistaken 
that it was he who was interested, ^inulrrltnid 
Miinne Jnsvmncp Co. v, Kotintotf. li! Q. B. h2.“j : 
20 L. .1,. Q. H. 417 ; l.‘> ,Jur. HHUb ' 

Parties Intended.] — Where a composition 

deedismade between })arties. a person who is nor 
named a party to it, hut is ,so deseriVx'd that 
he can be ascertained, m:iy sue upon the eove- 
nanr.s contained in it. Itorrex v. 7 B. i.\; S. 

r)28 : L. J., Q. 15. 171 : 1 L. II. Q. B. 412 ; 12 
Jur. niM; 14 L. T. 47S ; 14 W. 11. 072. 

S. P.. V. iShf/rpo, 17 V. B, (x.s.) ItO ; :-54 

L. J., C. P. 19 : 10 Jur. (N.S.VJHl) ; 10 L. T. 870 : 
12 W. 11. 10.07 : v, Gi/>.so,i, 4 H. .k C. 28 ; 

35 L. .1.. E.-i. 74 ; L. li 1 Ex. 112: 12 Jur. 

31'J ; 13 L. T. <;7{; : 14 W. It. 2,s4. 

In 1801, liy a <leod sinec lost, :ifter reciting the 
conveyance to the defendants by A. by a deed of 
even date, of land ill considerar ion ufan annual 
rent of io.lf.. to be paid “to A. or tlie jieison or 
persuuh to whom the freelmld or inlieritanee of 
the premises tlicreliy released slimihl for tlie time 
being belong in, case the deed had not been 
made,'” the flefendants eoveuiinted. “to and witli 
A. and the person or persons to whom the free- 
hold or inlieritanee of the hereditaments ami 
firemises thereinbefore recited to be rele.aseil 
should for the rime being belong,’’ to [lay the 
rent-charge. In 1827. by another deed, reciting 
the above-mentioned deed, and tliat A, was deiu'f, 
and that “the freehold and inlieritanee of the 
hereditiiiuenfs and premises mentioned and eom- 
piisetl in the deed of 1801, or the rent -charge or 
yearly sum of lo.5i,’’ were ve.sted in B.. and that 
the rent-charge had licen duly paid to A. during 
his life, luul to 15. after liis death, the defeudaats 
proceeded to ratify and continn the deed of 1801, 
and declared that it .should be good, valid and 
effectual to all intents, ami purpo.ses according to 
the true intent and meaning thereof, notwith- 
standing its loss. The plaintiff afrerward-s beeaine 
entitlaf, under a conveyance from B,, to all his 
interest i,n the rent-charge. An action havitig ; 
been brought by the ]>laintiff for arrears of the I 
rent-charge : — Ileld. that it appeared with suffi- ■ 
cient clearue.s.s, looking at the whole of the deed 
of 1801, that- the operative words were intended 
to designate as the grantees of the rent -charge 
the same person or class of persons as that referred 
to in the recitals of that deed, natnely, A., and 
the person or pemons to whom the freehold or 
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inheritance uf tlie hcrod it ament. s and iiri'mises 
would have hLdongod in ca-'C the deed had not 
been made ; and that any difriciiliy which might 
have arisen in detei'mining the pcrsuiis who after 
A.'.s death would Inive answered this dosevipriou 
was snrnmuiited by the deed uf cunfinnatiun, by 
which the defendinils declared tliat the reiit- 
charge had become vested in B.. wiioso title tlie 
[ilaiiitiff had, ami that the plaiutilf was tlieivf'ore 
cntirled to reeover. (iu'tjn v. Xnith C'atinl Xnri- 
qathut. Co.. 37 J.. J.. K.x. 122 : L. II. ,3 Ex. 200; 
'l8 E. T. (i.'tS ; K! AV. R. 120'.). 

An action lies at the suit of A. agaiu.>t ('. on a, 
bond, by wiiich acknowledges liimself to be 
liouml to A. in lOOf.. to be paid to A. or B. 
Whifo V. Haorovh.2 B. 830; I,*) L. J., t'. 1'. 
■bW. .■■■•■ 

A. may declare tqioii sucli a bom! without 
noticing 15., although the alternative mode of 
payment :tp]iear.s )iy the bond being set out. and 
although the (leelaratioii negatives payment h> 
A., but is silent as to nou-payment to I>. Ih. 

Cestui que trust.] — To entitle a third 

. person not xiiimedasa parfyto a cunt ract deed, to 
! sue either of the l■oIltracting parties, tlnit third 
i person must po-sess an actual beneticial right 
, which places him in tlie po.sition of cestui ipte trust 
under the deed, (riniilii v. Itundq. .'>4 L. .1.. Ch.. 
' 11.54 ; 30 Ch. B. .57 : .53 L. T. 30(5 33 AV. R. WKi 
i — G. A. 

' Particular Officers.] — A bond given to rim 
doctor, canon, master, fellows, skc., of Sidney Siis- 
' sex College, witli .a solvendum to the master. Ate., 

: is a bond taken in their corporate capacity. 

1 Sidney Colley e v. Darenpoet. 1 AViLs. 184. 
i An officer of the. Palace Court entered into a 
, bond witli sureties to the knight-marshal of that 
court, comlitioTied for the due [lerformauce of 
the ditties of his office ; and that lie should take- 
suffieicnl liail from all defeudants arrested, aud 
I should obey the lawful onlers of the court. 

' Having taken insufficient bail from a defemlant. 

! arrested in aii action in that cuiirt, an orilor was 
I made requiring him to pay the ttmounr of debt 
I and costs in that action, which he disobeyed ; — 
i Held, tliat the knight-marslial was entitled, as a 
I trustee for the jilaintiff in Tlie action, to recover 
' on the bond the full amuiinr of the debt anil 
; costs. Lamh v. Viee, 8 AL .V AV. 4(57 ; 8 D. P. C., 

' 3(10 : 9 L. .1, Ex. 177 ; 4 .hiv. 341. 

The churchwardens and overseers for the timC' 
being imiy sue upon bonds given under .59 Geo. 
13, c. 12, s. 7, .for the due performance of the- 
duties of assisraiir overseer in a jiarish witliiii a 
union, the effect of the 7 A 8 A'ict. e. 101. s. (II, 
being only to .substitute in such cases the lioard uf 
guardians for tlie vestry, tis the body who is to. 
direct the bond to sue upon. S/,‘rlfon v. .Hi/.dihif. 
-1 E.X. 51.5 : 1!) L. J., Al. C. 21). 

Innocent Holder for Value.] — A bond 

givouforthe purpose of enabling the obligee to 
raise money passe.s to an assignee for value. su!>- 
jeet to the .subsisting equities in favour of the 
obligor, unlc.ss the iiitcution with whieli it is 
given is expres.sed on the face of it. (ieolnim v. 
JohiMH. 38 L. J.. Ch. 374 ; L. R. B Eq. 3(5 ; 21 
L. T. 77 ; 17 AA'. R. 810. 

Bonds of a company which arc void in the 
hands of the person to whom they were originally 
given may be valid hi the hands of an innocent 
holder for value. Soufh Em!x Eotuanj and Jto-. 
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i-htmarwn Vo.. In n\ ('horh'ij. K)- pufto, 4{l L, J„ 
(’h. ir.H; L. ]!. II K(|. i:>7 :'lSt W. U. 48i». 

A to H.. Tvho trau-jferrcLl 

to fill iuniH'ctit purcliii-ier for vjilne. tlie transfer 
I'oin.L'’ repo-^teivil in t!ur book< nf the ctnii[)aii3'. 
4'he jiuvehiiser hrouirht iiii action ajtaiiist the 
coinpant' iipDi! the homis. Jt wfis arranged be- 
tween tlie plaint iif ami tlie Citinjiauj’' that 
nient -^hostiii i'C si^rried. but tint until the exiiira- 
tiiiii of three ntonth'. Iti tin* nieaiitiine a petition 
wa- [a'C'enteii to wiiiiL up the coin})iin.v, upon 
wiiieli :ui on lev Was sub'-eiiueutlj’ ijiailu. The 
hoinis wi'Ve alit.-'.'-eil to he tiltva vives, anil void as 
between tlie conipan\- and H. : — Held, that with- 
tmr entering into the ipies! ion of the validitj’ of 
the bonds a- Isetween the eoiti}»:u!,v and H., the}' 
Were, intdev the eivenin.'fance.s. irood in t)ie h.atids 
ofthepurchitser. .//j, 

Company when Estopped from Setting np 

Equities.] — An in^nraueecoinintny liavhig power 
to issue bonds and other securities, issued to S. a 
liond (‘oiiditiriucd to be void on payinont to him. 
his executors, adrniuisrnitors. and assigns, of 
'2o0l. on a futiircdtiy. The bond was assigned for 
vidtie to H.. iind notice of the assignment given at 
the oltiee of the eompiiny and iiceepted. but the 
{issignment was never registered. No impiiry 
was made as to the validity of the instrument 
before B. took the assignment. Before tlie bond 
Ml due. the company went itito liquiilation : — 
Held, on an application by B.'s executors to 
prove against tiie company, that tlie comjiany 
had, by accepting notice of the assignment, pre- 
cluded itself from setting u]) against the assignee 
eipiities between them and tlie original obligor 
attaching to the instrument itself, jforcnh'it In- 
i^tirmuT Vii„ In w. Jirinitioi. I],i‘ jntrto^ 44 L. J.. t'h, 
4.’'.U ; L. It. la E.p : HI L. T. 747 : 2.S W. B. 


Eailway Bond.] — On an assignment of a 

railway i.»ond. under tlie Cunqiaiiies Clauses Aet 
<(S ik a Viet. e. It!), s. 4(i. the )jropcr party to sue 
is the assignee, IWfiio v, Fnst A/n/litrn. iV/.. t! 
Kailw. Cas. 2.72 ; o Ex. 2ii.s ; J L. M. i: P. H(I2 : 
la L. .1., Ex. 2Ho. 

Scotch Bond.] — 'I’lic assignee of a Scotch 

bond may maintain an action against the obligor 
in his own name. Iiinm v. lJunloji. S Term Bep. 


Default of Assignee.] — Where a bond is 

assigned by the (.ibligee towards satisf.actiou of a 
debt, owing from him to another person, the 
assignee is i.'ha rgeable for wilful default in for- 
bearing to sue tin* obligor to the amount of any' 


lo-sineurred livs 
2 Cox. CH. 


■hea ranee. Mio'e, J<J,rpi(rti‘, | 


! clerk will not iimctise, after lii.s admission within 
i a Kpecified area. IViohards y. WUhtm. till L. T. 

! «)Ur)— { !. A. 

j A clnirge created by G. fi. uiiou his estates to 
I secure the jiayment of a sura of money borroweii 
j for H. H. S. is a good cousifleration, not. only for 
a collateral charge upon the estates of H. H. iS., to 
indemnify C. S, and hi.s estate from payment of 
the money borrowed, but also for the settlement 
of the 8. estates upon his family. A. H., being a 
trustee for the younger children of ,8. H. S., 
ailvaneed a sum of .7,18.5/. .H,v. 4/1. upon the 
scenrity of eertaiu estates in Berkshire, wliich 
C. S.. on the 20th of .laimary. L.8H2, demised to 
A. H. for HOOyciirs tnsecurethe repayment. The 
money w.is borrowed for H. If. iS., who was 
Icnattr m tail of tlic ,s, estates in j'emainder 
expectant on the death of his mother, the tenant 
for life : andon the21st of .ianuary. 18H2, S. H. 8. 
demised tlie S. estates to C. 8. for 2,000 years, to 
indemnify him and the Berkshire estates from 
the ."),]S.5/. H,s'. 4^/, and interest secured to A. H. ; 
and by deeds dated the 2Hrd and 24t]i of January, 
LSH2. in further couipliaiice with an agreement; 
recited in tins deed, he settled the 8. estates upon 
varii ais uses for the beiietit of liis family. On the 
death of the tenant for life, 8. H. 8., being greatly 
indebted to <r. 8. F.. executed a disentailing deed, 
and conveyed the 8. estates to G. 8. F., giving 
liim a power of sale over the estates as a. security 
j for tlie money due ; this was subseiiu'cntly con- 
firmed by another deed : and in a suit instituted 
by G. F."8. insisting that the settlement of the 
2Hrdaiid24th of January, 18H2,\va.s voluntary and 
void against the subseipient alienation for value 
made to G. F. 8., who had notice of tlie settle- 
ment : — Hold, that the agreement made by 
8. H. 8. with C. 8., to indemnify him against the 
0,185/. H.V. 4^/. and to settle the S. estates. wa.s 
such as this court would specifically perform', 
and that it was a consideration .sufficient to 
supjiort the settlement : lhat the recital in the 
deeil of 24th of January, I8H2, of the agroenient 
hetvveeu 8. H. 8. and C. 8., was sufficient 
evidence of the contract, and that it was doubtful 
if evidence to dis[)rove it could have been enter- 
taiiiei I : that 8. H. 8. and ( 8. were, by executing 
the deed, estopped from alleging that the recital 
was false ; that the plaiiitiff, G. 8. F., was in the 
same iiosition as 8. H. 8. ; that the lioeds of the 
2Hrd and 24th of January, 1832, were valid and 
nor voluntary and void against a subseipient 
imrolniser for value. I}ird v. StiitiH. 21 L. .L, 
Ch. 514. 

Ex post facto Consideration — Marriage.] — The 
court, having come to the eon elusion, us a matter 
of fact, that the marriage of W. had taken iilaee 
u})on the faitli of a previous voluntary settle- 
ment made by his father; — Hold, first, that the 


■iage supplied an ox jHist facto eoiisiileration 


“ '' ' for the settlement. (I’ntn'di/ni Annnmncc Co. v. 

B/awHmf (I7.«.'aK///), Ir. B. (1 Eq. HUl. 

H. Cox.sir)KR..VTiox. Held, .secondly, that, in such a ea.so, there is 

no presum ptioji as to whether or not a inarriage 
What is.] — All assignee for value of an had taken place on the faith of the voluntary 
cquiralJe interest in the money payable under a deed, but that it is the duty of the court, in the 
voluntary bond, is entitled to rank as a specialty ab-senee of direct proof, to form a reasonable 
creditor for value against the assets of the iudgment, by way of inference from the eircum- 
oliiigor. Paijnc v. Mortiinev, 4 L)e G. 4: J. 447 ; stances shevm tii have, existed, wlicther or not 
2S L. ,h. Ch. 71() ; .5 Jnr. (x.s.) 74!) ; 7 W. K. the parties did know of the deed and act on it. 
(Hti. ih. 

Articles of elerkslii]i given by a .solicitor to a 

minor, is a suffieieni eonskleratiou for a bond Keceipt in Body of Deed — Purchaser without 
entered into by a third jierson that the articled Notice.] — ^A building lease was granted by the 
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inortj.'iijft'r *■ in cuuMvlcv:itu«i t>i' tint- tin>ueys wliioli 1‘Vbnuivy iwxt cnMuiiLr. thu woV'L 
bavi.- fjct'ii (JxpouiU'd by the lussco hi tla- eon- ' niiuy then next" vvnv eini'-trui 
struetion of the cbvfliijitr-httii.se imil ereerions 21hh February in the Jiexf leap \ 
hcreljy tleuiisctl and in considerarioii of the rent v. Jiei'rliitm, :i U. iV 1). 71 : d Q. J 
hereiniifrer ivscrvetl ami rlie eoveuaiits by tiw Q, 15. 42, 

lessee hereinaftvv eoiitaiuei I" ; — Held, that there Where a deed has no tlate. oi 
wa,- 3)0 sulHeienr receipt for the eonsideratioii in ilate, as the doili of Febntary. a 
the lease to entitle the plaintiji! to the benetit , referenee is Jiiade to the date, tin 
of H, ;)"> of the Fonveyaneiria' Act. ISSJ, and that i eonsirued delivery : but it it has 
in order to eonsritiite a reeeijit within that i the word “date," oeenrrin.a' in ot 
.section, tbfi'e lun.st be i-xjn-ess word.s aeknow- . deed, means the i lay ih’ the date, 
h'dtrii)'/ the n-feipT Ilf such consideration, ife/ii-' deliver v. .y////ov v. llV/rt/Ze. 7 D. 
tor V. yh/Zey. :i l{.i:2o; US L. T. Slo. ' i: il. 1!(W ; I Jc. d. (o.s.) K. H 


d to nit'an the 
‘ill-. flmpmuH 


—Where it a}ipear.s ihjit the By deed (hired the 27Th of Oetolier, 1S27, he- 
al' the release for the puvelnise , tween the defendnni and the plaintiff, -after 

re.si)eer. of all !u-iual paynu-nt, reeitino that copyhold jireiiihes were snri'endered 
ly h; ad\V‘n to .shew that tlie ■ to ilie phiintiff for seetu'in.U' re{)ayinenl of HdO/. 
ey is still nnpaid. Liimpim v. 1 by him tliat day lent To the delenllant. the plain- 
tlDti: 1 IJ. (!cri. 211 : 24 15. K, i tiff eovenanted, on repayment of tliat snm and 
c'tViioar/'.s-. 2 V. .v ,T. 4tt7 ; HI intere-t on the 27th of April, bS2H, to snrronder 
the pi-end.se.s to the defendant, and the defendant: 

! covenanted to pay tlie HOO/. and interest at tlte, 

: time appointed for payment. There was also a 
stipulation, that, in default of payment, the 
])laintilf mi.Lrht take po.ssession of the premises. 
The deed was in fact executed on tlie 23rd of 
Auom*t. 1834. No principal, interest or rent had. 
ever been paid by the defeiKhmt. In February,. 
18.=>4. the plaintiff brought ejectment Held, 
that the deed was a sufficient acknowledgment,, 
witliin 3 it: 4^111. 4, c. 27, s. 14, of the plaintiff’s, 
title at the time of the execiitiori: of the deed,: 
and consequently his right of entry was not 
barred. Juifur v. litHjhex, 10 Ex. 430 ; 24 L. J., 
Ex. II.-. ; 3l’. L.E. 188; 3W. R. 0,5. 

A lease, dated two days before a release; is 
good to support a release which refe.i\s to a lease 
dated the day next befoi'e the daj' of the date of 
rhe release. Ihimuhottim v. THnhrldqc,2 M. & S, 
434; 15 K. II. 302. 


Legality.] — A Ixiitd g-iveii to pm-soiis to whom 
the obligor had lust bets on iiorse-raccs, which he 
was unable to pay. in order to prevent them from 
taking the steiis which, under the conventional 
codt- e.stablishcd among betting nieji. They were 
entitled to take, and which woulil have been 
followed by J'onsoijuencc;s involving the obligor 
in considerable pecuniary los,,, isvalul, and pi-ov- 
able against the oliligor’s estate. liuhh v. YcU 
iTrtofi. 30 L. J.. Ch. 428 ; L. It. 0 Eq. 471 ; 22 
L. T. 25.S : 18 W. R. 512. 

To an action on a bond against an executor, 
he pleaded that the plaintiff had seduced and 
cojiiiuitted adultery with the wife of his testator, 
hetweeJi whom and the plaintiff' it was agreed, 
that in cousiderarioii that the testator would nut 
expose and make public the conduct of the 
plaintiff, he would not sue on the houd Held, 
that there was no valid ciiiisideratioii for tlie 
agi’ecincjit. and that the iika was had. Jinnrit 
V. 4.5 L. J.. E.x. 12!l ; I K.x, H. ,5 ; 33 L. T. 

7d3 ; 21 W. R. 177. I'omjmrt' cvew.v sub tit. 
COKTBACT. 


For Payment of Bond.] — A bond, darotl on a 
certain day. in a penal sum, conditioned for pay- 
ment of a lesser sum generally', without naming 
any day of paynnent. is payable on the day of the 
date. Fiirquiieir Mut'rlx, 7 Term Rep. 124. 

A bond, conditioned for the payment of a cer- 
tain sum with interest, may be put in suit with- 
out a previoixs demand of payment. v. 

,'^oiithnin 3 N. ik: M. 155 ; 5 it Ad. ffll. 


Burden of Proof.]— A post-riuiitial settlement 
purported to have been made in eon-ider.ation of 
natural lovio and affection, and for divers other 
gcHHl and valuable ci'cisideratioiis : — Held, that 
the onus of proving that some valuable considera- 
tion aetually passed lay on the jiarty' sastaining 
the fleed. KpIudu v. Krhini, 22 L. J.. t’li. 745 ■ 
17 .Tiir. 121) ; 1 W. R. 19(5. 


False Statement of~Effect.j — A deed which 
jjicoiTeeth'veeites the consideration of act.ntract 
on which a conveyance was executed tines not 
thtu'chy warrant a suit in equity to set aside the 
conlraeT, but only to reform the eoiiveyance. 
JLu'fmiu V. (r)ttvf. 8 IT. L. Cas. 481. 


Ik FORM AND EFFECT. 

1. Date. 

Effect of, j — A deed must be taken to s{>eak 
from the time of its execution, atid not from the 
date apparent on the face of it. Jirowne v. 

5 I), k L. 2«i» ; 2 B, C. Keti. 220 ; 17 
L. J., Q. B. 41), 

Where, by a deed made on the 29th of August, 
3 832 (being leap year), a i>arty covenanted to pay 
a sum of moHe}% with interest, on the 29th of 
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cliUtiU‘!l was lint a inaialty, uiul cfiiiW be re- j for sale " iu the <k*ucl meant coal actually .shipped 
cisveicd. Pruli'rini' j:inh»viu>vtf Loan f-k v. GrU'c. for sale. Witham v. Vane, il2 W. K, (517 — H. L. 
41) I . Q. IS. ; r. Q. IS. I). r/J2 ; 4:} L. T. r)«4 ; | (E.) 

4."j P. 172 — ('.A. ' in an action for money received, the defen- 

A bond ei.udii iuiied to pay money In* instal- ; danr, as an an.s\ver to the action, jmt in one jiart 
ineiiTs. t’orfeited by inakino- any uncNicfault. | of a deed, executed by the plaintitf, whereby tlie 


(oatrs V. Jlrii-n, 1 iVils. 80. ,S. P., Jitihl v. defendant .covenanted to pa}* over all moneys 

Enmg. b Term Ilcp. 309. received by him on account of the plaintiff ; 

notice havinoi been given to the piaintill: to pro- , 
— — — forfeiture, j — A bond, conditioned for duce the conuteipart of this deed :-r-H eld. that 
puynienr ni piincipal in 1820. with interest in the po.s.se.ssion by the defendant of the jilain- 
Ihe ineaurinie half-yearly : an action havingheen tiffs part of the deed was pi’esumptivo evidence 
hroupdit for the penalty upon a breach of the that he had executed the counterpart ; and that 
r'onilit'on in nnnpayni'-nt of h.df a year's interest this w.as etiually a ground of nonsuit, wiuither 
on till* 2tnli ,''!c;[ifenihi‘r. 1.817. ilu* court refttsoil the counter[)art had been lost or not . Eat^t India 
tu .stay pruceediiig- U-foi'e judgment un payment v. Lomls, 3 far. P. 37)8 ; 33 U. 11. (180. 
of the interest (lue anil costs, although tin; non- 
payment, of the interest was owing to a sli|>. Deeds Executed on same Day — Priority of 

Van Santhia v. . I i>. k Aid. 214 ; IS K. K. Operation.] — When two deeds relating to the 

473. 77////t’ v. Ci'afh'r. 2 Taunt. 387. same subjeet-nintter are executed on the .same 

A h.ind. emiditioned to pay costs mi the 29f.h day the court will in((uire which of them was 

November, in Cumberland, when ta.ved l>y the e.xecuted first. But if tliere is anylhing in the 
Master, is forfeited by noiiiiayrnent, thougli in deeds themselves to shew an intention either that 
fact the eo-t' were only taxed on the 2.*)th they shall take effect pari {lassu, or that one 
November, of which the defendant had no notice should take effect jiari passu, or that one 
on or befiire tiie 29th : for In- might have had should take effect in priority to the otiier, the 
them taxed before, aud thus have known their court will presume that they were executed in 
amount in time, lihjland v. Shelton, 12 East, such an order as to give effect to the nianii‘e.st 
43d ' intention. Holden ox Crarfnlde Silhntone, and 

A bond, executed in March, 1832, was condi- Dodsworth (hutl and Iron Co., 51 L. J., t!h. 828 ; 


tioiietl for the pavuienr of ~d. interest \ 


on the 1st March. ls!33. and ~d. on the 1st March, 

1834. and 205/’. on the 1st March. 183.5. The first 4 .- s * i 

rears interest was nut i-ai.l till March 30th. 1833: Absolute or Conditional Operation.]-A having 
—Held, rliat the bond had become forfeited. i'«p«-'>ved moneys bcloiignng to B privately and 
Shlnneed Cauipanii v. Jane.^, 4 Scott, 271: 3 "-’thout any cominnmcation with B prepared 
Bing. CK.o.) 4S1 ; 3 Hodges, 18 : 0 L. J., C. P. 1 13. executed a mortgage to him for the amount. 

* ■ » 1 , A. retained the deed m his castody for twelve 

Pilling up Blank for Date.] — Filling in the years, and then died iiisnlveiit. After his death 
<iate of a warrant of attorney, wlicu left in blank, the deed was discovered in a cliest containing his 
after execution, is not such an alteration as will title deeds: — Held, that the deed was not an 

avoid the instrument. Keami v. Small hane, 17 escrow, there being no evidence to .shew that it 

C. P>. 179 ; 2,5 L. J.. (J. P. 72 ; 4 M*. K. 1 1. tvas executed conditionally, but that it took 

Filling in by a mortgagee of the date, flie effect from its execution, and was good against 

period for redemption, ami the names of the A.’s creditors. Alrtoii v. N'ceff, (5 Sim. 31. 
tenants of mortgaged premises, after tlu; execu- A deed, the possession of which was not 
rion oi'ij^the deed of the mortgagor, are not such delivered, held complete, and not merely an 
altemtion-j a,s to invalidate tlie deed. .Ad.ve/t.v v. e.sci-ow, when it was complete on the face of it, 
Jiixon. 9 .iur. (xV.S.) 1063 : 9 L. 110. and the memorial was duly registered treating 

Where a deed imrported to bear date on the it as executed at the time of its date, and the 
20th November, ami was executed by one of two noii-delivery .accounted for by delay re.spccthig a 
{larties on the ICth of that month, and by the mortgage which was part of the eonskleratioii. 
other nil a previous tlay : — Held, to be iimna- Elenncrhasnet v. Hn/, Beat. 4GS. 


2001. i 21 Ch. D. 702 ; 47 L. T. 76 ; 31 W. 11. 36. 


terial. it iiut appearing tiiat a blank was left for Deeds of appointment of a sum of 3U,U00Z. for 
the dale at the time lif the execution. (Whell younger children’s [lortions having been pruiierly 
V, Gxaij. 6 Moore. 482 ; ii Br. /!c B. 186. executed, and being found in the custody of the 

family solicitor: — Held, that the onus was thrown 
upon the party disputing them, to prove their 
2. E.xecution. invalidity as escrows. Itou'ley v. liooiley, 1 Kay, 

242 ; 23 L. J., Oh. 275 ; 18 Jur. 306. 

a. Presumptions respecting-. 

Sealing.] — A docuineiit, imrporting to be a 
Of Counterpart. j~D.. in 1824, agreed with S. bond, bore the words “sealed with my seal,” and 
lor the piircha-’C of an estate, and that the the atte.station clause was to the effect that the 
purchase-ileod should contain a covenant by D. document had been “signed, sealed and <leli- 
that he, liis heirs and assigns, would pay to S., vered ” bv the obligor. 'I'he document was jn-o- 
his exeeut.u-s, administralors, and assigns, the perly stamped a.s a' bond. It did not apjiear that 
suni of 6,v. lor eaehyliaklruu of coals gotten out had in fact ever been affixed, and there 

ot the. estate atul shiidied lor sale. The purchase- ^vas no mark, wafer or seal visible upon the face 
tieeil was siibscipientiy executed by S., but not by the document :— Held, that the court could not, 
U. D.. however, entered upon the land, and he xmder the ciremnstanees, presume that the docu- 
and his devisees tind their as.signs enjoyeil the luont had been sealed. Smith, hi re, OaiceU v, 
jn-operty. Coal was also gut and .shipiied for .Shepherd, 67 L, T. 64— C. A. 
sale : — Held, that the exeeuiiun by D. of a 

counterpart of the deed containing the covenant From CircumstanceB.] — The existence and 
must be pn-sumed. tind that the wonls “shipped execution of a settlement by indentures of lease 
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:uhI rclea.M.' from ])rinci-l iMivoTOl. as it luuv Ih' iIuir' citlicr iiy woriis or 

{uiUy Thf thi- <iriU't- : Tlw <tatomout | sionuil nwlirion. (hmlviijht v. (rinjorn, Loflt, 

ill at! aU'-tract of the title. rho (‘xir-tencf of I ^ ^ 

the left'O for a ytsjir of other estates appearirij? to ; By ii deed joaile lietu'een E. ( '.. of the nrsi 
have Sjei'U itieludcd in ilie stitie iilacu of vjttle- j part. G. "W., of the 'second jiait. .1. IE. of thctlunl 
ttient. H'/z/vf V. Gtn'mmu. 17 Ve-. ISt: 11 K. It. Hh. , jiarr, and l>. H. and .1. S. X.. of the fourth part, 
The ]u-oduetioti of a juiper. importhejr to be an i *5. W. awjiied a patetit to J). 11. iuiil d. S. X., to 
attested oopv, 33 iav with other evideiiee have Gje paid for liy iiistnlineiits. e.xtendiii”; heyoiid a 
eou-.ideridile\veieht. 74. i year from the e.xeentioii of the deed. The deed 

Itoeree for rai'-iiiu' money under deed of ap - 1 was siyiied and e.xeeiited by all the parties except 
{Hiiutioenr. thonyh tlte only copy ]>rodnced j 1). H. There was a seal in the usual way lor 
apSH-ared not exeeiited, upon recitals of it in two! him. init no siyaiaturc. It was proved that lie 
setrlenients as a .subsist injz effect ual deed. arnl. j had. tojzethef with J. S. X'., iitteiujited to ovork 
evidence fietii liuoks ol a decca->t' i solicitor of the patent, and sent a notiee to the jdaiiitiff. 
etiaip'c-, lor the pieparation and e.xeenlion of it. i jiiirsiiant to:i(iroviso in tlie deed, in wliii-h the 
^hi(,ir, 0 -th V. SJih-!r;i, 11 Ves, tM ; H It. It. Sfi. deed was recited :is made lietween the several 
l.eiiyihof iio>.-.e.ssiotu as a yronm! for )nvsinn- parties rlu'veto. ami their names were correctly 
itijf a release, depends on the nature of llie pos- stated. This was siyned liy B. H. In an action 
sessiori. whether adverse or not. Fitirwh'li v. on fin; deed aoftinst 1). H. and J. >S. X^.. tlioy 
lM(h I 'Mcr. 114. severally jilead'cd non osi factum. At the trial 

Courts of eipiify will presume a rolciisc within 1’). 11. jiroduced the deed ; — Held, that there was 
the same limits of time within which juries will evidence to l^o to the jury that he had adopted 
he directed to presume it. whether any stature of aud delivered the deed. ('Jipvnj v, llemimj, 
limitation is applicable to the case or not. 4 Ex. 1>!11 : lit L. .1., Ex. fiH. 

Mahhrhtx. Pnirh, \ kV. An?>. In an aetion by a eompany for calls, the 

declaration stated, that hy deed made by and 
Vietween the several persons whose names and 
"b. Manner of. seals were or inipt it thereafter be thereunto .sub- 

_ seribed, and who had .sealed and delivered, or 
Signature-lE what Name— Misnomer.]— A „.lio jiiight .seal uml deliver the same, of the lirst 
iwrsi.n haviiifr executed a deed in the name of ; and iiersons nominated 1 o be covenantees 
.1. Julies, his real name, and lieiiuj; deseriljod in ^^., 1 . i,eju4t of the com])anv, of the second 
the body of tlie dee. I as J. James, but with the part; the parties of the dust (lart covenanted 
{>ropir description ami address added : -Held, pjxj.tie.s of the .second part to pay the 

tnat the proiteity passed to him. and the jury calLs. Averment, that whilst the defendant was 
was warranted ill so finding. JanpHX. ^yh>t- shareholder. and after the execution by the 
11 t . B. 4d(» ; 2t( L. J., V. P. 21 1 ; la Jur. defendant of the deed as aforesaid,” the directors 
^” 7 - 7 ■ , • 1 7 mmle a call. Breach, nonpayment. The ilo- 

^ In debt on bond tlie jilaintilt by his declara- (^durution conttiined no direct averinent that the 
tion complained against W 1. B.. sued by the defomlaiit execute.! the deed Heltl, that the 
immeof n . J 5 the ik-fend:int jilcaded n.m e.st ^vords "after the e.xeeution by the defendant of 


umler the plea. >tn..nest__hi(ntm Jlinxim- v. Proof of Execution. ]_Pro.,f of handwriting 
Bnjajity} M.A; \\ 44j ; , 1>. I. (...it):,; .) L. J., of }iarties to a deed is sufficient pmof ofexecu- 
ix. : rfdur. { 7 , 41 ,. C'oinnmn Law Pineedure Act, 

Signing -When Necessary.]— Signing as well 't' 

assealingaet)m«umb.)nd for nmnev uiinecessarv. ^ .V'li i 1 . lLt4,l. 

JMt/khtxon. J‘Jx purtp, li) Ves. 29(5. ‘ Inmi.lwntmg to a deed is proved, the 

There is n.. authority to say a release must he presume the sealmg^^ .and delivery, 

signed, as well as sealed and delivered, to make it -LvtZc. J 1 eakc, Mb ; J IE R. (.(d). 

effectaul. T.iuuton v. Prnh‘i% (! Ma.ld. KJfi. . ackTi.nviedge.l by marricl women wa.s 

t^eaiing and .lelivery essential to a dee.l. which '^’i^i't.ssed -. but no seal 

if delivered may be a giMid deed, whether si>jued J''^Pte.sontati.in ot a si'al appeared at .all on the 
or not. If to (x; execute.! iiTuler a p.iwer, with • ■Bmd, that thti atte.statmn clau.se, in 
Kignature and .sealimj-, both tire re-iuireil. Wriiiht d was slaved that the deed had been 

V. Wukejifhh I” Ves. 4.'J.». ' Ni.gm-'il, .sealed ami delivered in the pre.sencc of 

the witnesses, was prima facie evidence of due 
Sealing— Absence of Seal.]— The tihseuee of execution._^ J/'/ym*, In yp, 40 L. .1., C. P. 201 ; 
a seal from deeds of reoonv'eytinee wliicli were -E Ej. T. 27J ; lii \V. R. (111. 
not proved to have ever been sealed, renders (f document appear.s to have been signed 
them invalid. SanlUnntlx, In yp (L. R. (1 C. P. *”'^5 attested, if is presumed to have been setdod 
41 1) considered. Xutiitnnl PynytucUd Btmlt v. ami delivered. ^Yhether any impression of a seal 
3H C’h. D. 1; ."..a L. T. 4,>8 t 34 W, R. appears on it or not. .S', 6'.. noin. HandUtmdx, 
— C. A. iS. P., applied to a IkiikE Smith, E- IE (> (E P. 411. And see Hall v. Puln- 

lure, OsneeU v. Skepheyd, (57 L, T. 64 — C. A. hyidijp, 12 Q. B. (hi!). 

Proof tliat a partv .signed a deed, wbicli bears 
Delivery,]— It is not necessary that it should on the face of it a dcelaratiou that the deed wfus 
appear upon the face of a deed that it has been setdeil by the party, is evhleuce to be. left to a 
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jiirytliat llu' ]iariy scaled and rlcdivcml the deed, j Held, sufficient evidence of the execution of the 
TitUnif V. Ifudtuuu 7 d'aunt. 251 ; 2 i\rars]i. 527. rleed by the plaintiff. JCaitJi x. Pratt. 10 W. II. 

Sinuble, that wmls at the end of a deed, , 296. aw / wrffin* Evidence. 

foiiowinft ihe “In cujus ivi tesihnoniuni,” &c. | 

form no ]iar( of the deed. Pritr.sr v. .Morriee,\ Possession of Deed by Party Executing.] — 
4 X. iV .M. 4.S : 2 A. A E. .‘^4 ; 4 L. J.. K. E. 21. | SeeZri-z/fv. and other cases, col. 346 supra. 

Where The attestation of a deed is in the ttsnal ! 

form, and the attesting witnc.ss recollects seeing | Attestation.] — A person aftpointed guardian is 
tlic parry sign the deofl, but does not recollect \ a good attesting witm*.ss to the deed by which he 
any othci’ form being gone throngdi. it will be for j is appointed. Monjun v. Ilatcltrll. 19 Beav. 86 ; 
the jury to say on the evidence, whether the j 3 Eq. Eep, 121 ; 24 L. J., f'h. 13.4 ; 1 Jur. (N.s.) 
■deed was tag duly signed, sealed and delivered, I 12.'j : 3 W. Ii. 126. 

.as all tliat is very likely to have. <K;curred though ; 
the vvitness did not remember it. Jiurlimj v. j 

l> (Jar. cV ?. .570. ’ I c. Escrow. 

A. deposited witli B.. his stockbroker, the i 

em-riiic,‘ite.s of shares in the Balkis C'on.soliiluted ' What is.] — To determiiui whetlicr an itistru- 
I’ompany. and e.xecuted a blaid-c transfer to ! nient is an e.scrow or not. the (piestion is not, 
secure rhe balanee of his current account. The ! »u2 i‘uly the iustrinncm was delivered to 
arl ides of tho company required til, at tmnsfer-s of ' ;i third jior.son to he held emiditionally. but 
sliares should b(> made by deed, Hliortly after- j whether the delivery was of a character negativ- 
wards B. tilled up the b'lauk transfer with the j big its being a delivery to the jiarty who was 
name of L. as transferee, and deposited the j t'> have the henetit of the instrument. Wutliiuit 
shares with L. as .security for money borrowed, | v. Xutsh. 41 L. ,1., (Jh. 50.5; L. II. 20 Eq, 262; 
as he alleged, in piirsuanee of the general direc- W. 11. 647. 

tionsof A. Later on B. clo.sed A.'s account and! b'i U'd necessary, in onler to constitute an 
sold the shaves. L.. who was willing that the j escrow, that the decfl should be expressly de- 
purchase should be completed, ai»))hed to the ! livered as .such. If, at the time of tlie delivery 
comiiany to register tlie transfer to himself. In ■ d‘ the deed, there is an agreement that the deed 
the meanwhile A., who had dispute I B.’s account, j i« to have oiievatioii only on certain conditions, 
luul given the company notice not to register. ! that is suffieient to constitute a delivery a,s an 
L. now moved, under the Companies Act, 1.S62, escrow. Xnrh v. FltjUU. (> Ir. Eq. R. 565; 1 
s. 35, to I'oetify the register by inserting his do. & Ij.at. 162, 

name. On production of the transfer it appeared t i 

that it contained no seal or wafer in the place of Eyidence-Question for Judge or Jury. J 

u .seal, but only a mark on the paper of the place — -'^Itbough, in general, tlie qimstiun whether _a 
wheiv the seal ought to be. The transfer was bas been executed only as an escrow is 

witnessed by B.^s 'clerk as haviiur been simied, .^be jury, becamso it depends on the facts 
■sealel and delivered by A., but' the attJsting ptoveil by (uul evidence : yet where the evidence 
wifne.ss did not make aiiv affidavit, and the writing, the ijiiesrion bM,-.omes one for the 
evidence of A. and B. as to" whether A. juit his 

huger on tlie seal or not was contradictory: — campM/. (> Lb <k B1 .L(J ; 2;) L. J., 

Held, that no order could be made on' the % }t‘ k' ’t} \ 
motion; that L. <‘ould have no right to be „ V db J//7/cr.s7oji v. 

registered unlc.-s A. were estnp^ied from denying H. A: A. i8/ ; L. J., Lx. 369. 

To show no Contract.]-\Vhere an agreement 

.Vt . V.:! V ; ^^’‘"■iwas subsequently. signed by the dlemlarit'. but 

Iw tVvl VtVVV V Vt bi the pre,sence of the plaintiff, and the 

V‘ “ belivereil the agreement to the 

Is L T SS) 36 ^'' ''’"’ililaintiffr-J-Ield. that evidence inight be ud- 

" 'iM.'J.' 1 1 , 5 1 !• .- ^Iniitled to show th.at there was no true animus 

V" m i «mtraheu<H between the partie,s. P>(>n v. aump^ 
•ap< latnig as .t Miluntaii settlement oi leasehold . .i t , q t. .j-r . pi r. -iji ‘inn fnllowwl 

"'si'"'' '"T"- 

slers in tavonr ot her cliudrcn. bubscquentlv a ■, /s. t rr i-- i-nr i, ^ 

slced was indorsed ntum the original asVgmnent ^ ^ '*• 

of the property to the plaintiff, iiuri.orring to When Admissible. ]~-Crmlcr non est fac- 

couvey the lypd tenii to the mother absolutely, tiiin, a flefeudant may give in evidence that the 
ilie plamlitt .signed his name to this deed instrument was delivered as an escrow. Sioi/tes 
opposite the .si'nl. which had been previously v. 4 Esp. 255. 

jiffixed by auntlier jier.y'ju. but immediately on | Whether or not delivery to a person not a 
.Jus signing it the ,soli<;itor who was l>rcsenl, | p.T^vty to it is e.s.sential to constitute a deed an 
hearing ot the deelaraliou of trust, stopped all escrow, where there are several grantees, and 
Jurtlier jiroceedingy I he deed, liowever,^ ijo'jone of them is also solicitor to t!ie grantor and 
signed, tail undated and unattc-sted, w.as Iclt iu|io the other grantee.s, ami the deed is delivered 
Tlie hands ot pluiuliff s mother, who afterwards i to him. evidence is aftmi.ssiblo to shew the eha- 
granted a lease to the detendant. The defemlaut i-ieter hi which, and the, terms upon which the 
occupied the premises under this loa.se. and | , Joed is so delivered. Lot, dan Frcrhold. and 
repaind them to the plaintiffs knowledge. 1 u a Xivnsr/mM Proprr/u (\,. v. (BaronX 

deed of arrangement betweentheplaintilfandlnsjofi l. oh. 7SH) ; [1897] 2 ClI. 608 ; 77 L. T. 

molher .s executors, prepared by plaintiff'.s direc- j 445 ; 4(i W. R. UI2 C. A. 

Tiou, ami signed liy him, though not coiiqiletely j 

T'xecuted, were eontained recitals of the deed in * Grantor keeping.] — ^The grantor of a deed 
/juesiion, and of the lease to the defendant : — 1 signed it, sealed it, and tleclared in the jiresenee 
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(lid iu>i (■x(jc‘i!t(> it -wirliii! six months from its MaeleoiJ \\ East Luiuluti WiitfruiorkH. k 'SL. 
dutt‘. Tlu' debtm- \v;i> (.lulr reitnired h,v tlie iu- 140. 

sjiectiir t(i t‘XC(_Miic :iii n-'sigumtmr, and did so. A doinl signed by a feme covert.tvitlumtthc- 
Sind received a certificate : — Held, tliat the deed dxutlioriiy of her husband, will not bind him. 
■v\a'. Hot void, bur voidable only : tliat the release ' WhHr v. ('uylci\ 6 Tenu Iie[». 17fi ; 1 Esp. 200 
(.‘onsTit nted a good defencti against a creditor i-l 11. R. 147. 

who had cxceuted tlie deed, and who, having. Where a .son executed a deed for his faiher, 
had notice that all rln; m'editors had not signetl , but .without a power of attorney to do so, and 
tlie deed, had endeavoured to obtain jtayment , evidence was adducetl that the father .said that 
of a dividend otjt of the property assigned to ! his sou had his authority to e.xecute the deed, 
t/ic insjiecior. Jhinn v. tVtjnutu^ .d L. J., Q. B. j and also adopted it ; — Heid,tha1 it wa.s a delivery 
t>2:i ' ! of the deed sufficient to inalve it; valid. 

Senible. the proviso was inserted in the deed . v. Ftmlhcx, U (J. B. (x.s.) 797; IK) L. J., 0. P. 
for the Ijeiiciit of iln; debtor, and a creditor wiio ; 214 ; 7 Jur. (x.s.) 7011 ; II L. T. 741 ; h W. R. !-i4y. 
htid e.Keeuted ec.uld not take advantage of it. IF' An authewity to execute a deed must be by 

i deed. FteU/liE v. AV/r//'«hn/, Holt. .N. P. 141; 

Intention. ;— A Ixmd cxceuted with the usual ; 17 p,. ii.(;2ti. Bei'kehuj v.JLa-dii. 8 'll. A R. K)2 ; 

iormahties may operate as a deed in pricsenli, : 5 B. A t). im ; 4 b. J.Vo.s.) K.B. 1H4 ; 2^ R. R. 

although it.t tluj time ot such execution it was : 2(51. 
expre.ssly agretjd that it shotild not take etfect i 

until a certain event hud ha]ipc.ned ; and the I Method of.] — One who ext.'Ciites a deed for 
intention of tlie jatrties at the time of e.xeeution ' tiuother, under it power of attorney, must execute 
is a (iiie.'ition of fact for the jury on the whole i it in the name of his principal ; hut if that be 
evidence. J/nn'di/ v. (Ahr/j, S 1). A R. I done, it matters not in what form of words ; aiid 

27S : 2 II iV C. 82 ; 28 I'l. R. 282. ' such cexecurion i.s denoted by the signat.urc of 

It is not necessary that the delivery of a deed the names, as if opposite the .seal is written “ for 
as an escrow should he by express words; if, . J. B.” (the {U’incipal) *‘M. W.” (the attorney'), 
from the circumstances attending the execution, , (“ L. S.”). 1177 Av v. Bach, 2 East, 142 ; (5 B. R. 
it can be inferretl that it was delivered not to j 401). 

take elfect as a deed until a certain condition 1 The execution of an indenture by an attorney 
was performed, it will operate as a delivery as must be in the name of the principal, in order 
an escrow only, ijfam/ivr V. 11 II. (k W. to be binding upon the latter. Berhelei/ v. 

128 ; 12 L. J., Ex. 32'J. | Hardy, 8 IJ. A R. 102 ; 5 B. A G. 3.75 ; 4 L. J. 

Where one of three partners e.xecuted an a.ssigu- ' (o.s.) K. .B. 184 ; 21) R. R, 201. )S. 1’., 117; ife v. 

menf of the partnership property before, but tlie ' Cnylcr, G Term Rep. 17G ; 1 Esp. 200 : 3 R. II. 
others did not execute it until after a fiat in ! 147. 

bankruptcy ha<l issued : — Held, in the absence of ! A deed executed by A. on behalf of B., must, 
anything to shew that the dee<l was delivered as 1 in order to bind B., be e.xecnted by A. in the 
an escrow, that it anamnted to an net of Rank- j name of B.,ur by A, in his own name, with such 
ruptej' by the one who so executed it, and that I words as shew that he i.s acting solelj- as the 
his share of the partnership property passed to agent of B. in .such execution, M'ArdhwIrhh 
the assignees under the fiat. Ih. \ Iodine Co.. 1.5 Ir. (J. L. R. 14G. 

A lease by deed was duly executed by the | 

plaintiff amf R.. hut in jiursiiance of a previous 1 Committee of Lunatic.] — By a lease expre.ssed 
agieemeut, it remained in the posses.sioii of the i to be made between a Innatiu W A. B. .“uid C. .D. 
lessor imtil lUUf. hjr goodwill and fixtures was ' his two committees ami other [tarties, the lunafic 
paid. P. paid (50/.. and entered into po.ssession, I acting by hi.s committees demised certain })ro- 
and eai'ried on business upon dm premises until | perty therein mentioned to the lessee. The 
he became hankriipr, Tlie I'lefendaiit entered ' testimonium clause wa.s "In witne.ss wheremf 
into po.ssession as assignee of the bankru))t. In 1 the .said parties to these presents have hereunto- 
an action for use and oecui)aiion : — Held, that ' set their hands aiid seals.'” A. B. signed his 
the deed was mit delivered so as to Take effect name against one scid. and G. D. Ids against 
as a lease, and tliut until }iaymeut of the remain- ' another ; and the attestation chui.se wa.s ''signeil. 
ing .50/. a tenancy from year to j'ear existed, and j .sealed and delivered hy A. B. and G. D., in the 
therefore the defendanr was liable in this form i itre.seneeof. Ac.” : — Held, that the lease vvas well 
of aiition. (tndifcon. v. JicMcf. (5 El. A Bl. t)8() executed on behalf of the lunatic. Lawrie v. 
2G L. J.. Q. B. 3(1 : 3 ,lur. (.V.s.) 212. | Iren, .51 L. J., GIi. 2(H) ; 7 App. Gas. H) ; 46 L. T. 

A deed (which by arrangement was to be exe- 1 210 ; 30 W. R. 18.5 — .H. L. (K.) 
ciited in duplicate, one to be prepared bv each „ . 

partv. and to be interchangetl lietween' them) Behalf of Illiterate.]— A deed is well: 

was executed bv the uranlce. but nut attested, cxecuced by an illiterate person, if it is signed 
and was hv him sent to the solicitor of the Ev a third person at his rctpiesl and in his. 
grantors Ki^pu.cure timir exceiiliou ; ;md they presence. ^ i/ca- v. Louynor. 1 E. A M. (576 ; 4 
tieeordingly signed, .sealed and delivered it ^ 't-, M. C. 62. 

Hedd. tliat this' was a complete deliverv whereby I nece-ssary that the deed should have 

th.‘ edate p.isHd ; and that the an.ingemont did , ^^een previously read over to him. unless he le- 
liut- render the deed an escrow until the dnpli- 1 if- 

eatos were interehanged. Kidner v. EeiiJi. 15 ■ 

( •. B. (X.S.) 3.5. ' ■ : 

■ ■ e. Mon-executioa. 

d. By Ag-ents. Wheii Tender Mecessary.] ■ — A declaration 

Authority.] — If a deed is executed by the | stated that it was agreed between the plaintiff 
gem'ral law agent of a trading company, such 1 and the defendant, that the plaintiff, the defen- 
ileed is binding, without proof that he was ! dant, and R., the son of the defendant, should at 
authorised to execute the particuhir deed. Doc | the expiration of a reasonable time execute a 
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WiiN to he T;ik(‘!i n- pan ef The fiuidi- 
(1 made the btiul iu effect payable <mly 
tatives (ff the nblipmr after his 
/Waw. S T. U. ts:i ; .■> lb R. 416. 
itciuij indcljted to his fatlier upon a 
l.Onti/., and interest, .subso. juently joined 
'!• as >ureiy in rt Itond Idr ruKi/. and 
sfiven by the father to a ihinl iterson, 
‘morauduin was indorsed upon the bonfl 
it was a.!?reei! l)!.‘t ween the 
the son should xiQf be calletl 
hin-mentioiied principal of 
er should have paid all prin- 
terest due on the boiul for 
this indorsement did not 
cerninu’ due upon tlie bond 
Mim-h, 2 Myl. fe Gr. B61 ; 
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dcecl ijy which K. was to be apprentifted to the ; ntnduin 
plaintiif, and that the defendant should jiay a tion ; ai 
premium ; that arcasoiiable time had elapscid for j by tlie roproseiu 
^j.-seoutiii'i the deed and payhi" the premium, ami j death, Btirf/h v. 
that although the plaintiff was ready and wiliiii!-' : A sot 
to execute the deed and to receive lb, and | boml fo 
alihonuh the {daintiff re>jucsted rliedof’eiidant fo | his fat 
execute the ileed and iw' the premium, yet he ; interest 
3-cf«'e<h and the defondaitf exonerated siud dis- : and a n 
■chaipn-d the piaintitf from tenderin.u’ the deed for for 1.00 
cxt'cution. I'leii, that tlie defendant tiiil not father; 

<-.Kuiii-rate the jiiaintiff. A verdict hiivin,u been on to 
found for the defemlaitt, a mU; nisi for a new l.odOf. 
trial for juilonienr for the plaintiif tioii obstante i cipal money am 
Vttredieu’i. or for a repleader. wtis refused, /Mi>- j oUi»/. : — Held, tl 
V, /few, h <J. B. i:i2 ; 1» L, J.. G. 1*. 2t(>. ; iifl'ect. the iuteri 
S, 1’.. Tfiitiiirx Htii'iii IhrJi /(>. V, Jinjmvr (/// jfor l.tioii/. Ilivd 
ii'vor). Tl K.X, (!',)(! ; and Chif v. Amhcnfatf' Itij . i 6 b. .1,. Gh. lUT ; 1 
so L, J.. Q. B. BKt. ■ ‘ i _ 

Held, also, that the declaration without the | ■ — - Addition tc 

aveniieiit of c.voiieration wmiUl have been bad : j that tlie lessee won 
ajid that tile issue as to the exuiievation was a | of the demised pit 
material ksue. Ih. i the lessor, except i 

Anti see cols, BIR. Hll, Slo. .ante. : aeres. part of the ] 

j ment it was ag-reei 
, I the lessee to lu'eak 

3. I-VnORSEMEXTS. PUANS, AND SCHEDrLK-S, j , tvirliiii-demi 
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bond, and I'fcoivod }>a(>k the oii^rinal bond, 
with a nieninranduTi! indorsed iipun it and sidled 
by the obligee, in which he declared that h(3 had 
a<,*ceiited the fresh bond in lieu of the first : — 
Held, that the ubliffee could only claim muler 
the second bund, and that the estate of the 
ori.f^inal obliiror was discharfred so far as the 
obiinee was concerned. Shore v. Shore, 2 Fh. 
H7<s': 17 L. J.. Oil. .oh. 

A., by a deed, in which it was recited that he 
was seised in fee, mort,<<a«’ed in B. in fee. In- 
dorsed on this deed was a nie.tuorandiim signed 
liV 0. : — "That by an indenture of surcharge, the 
within jireniis(;s wert* charged by me. the pur- 
chaser ()f the equity of redemption thereof, with 
tlie ]iayment of the Further sniu of tmd 

interest*’: — Htdd, tliat this amunutetl to ;m 
admission liy 0. tliat he came in under A., and 
that he was therefore liound by the reeital that 
bound A. JJoe d. (foirforil v. Stone, ii B. 
17t; : 1;-) L. J., 0. P. 2:M.' 

Plan — Erroneous.] — On a eonveyanee of a 
plot of land of certain measurements, set out on 
a plan, wilh two houses reeently ei'eeted or about 
lo he erected thereon, it was jiroved that the 
foundations were’' laid before the deed was exe- 
cuted ; — Hold. that, it wa> immaterial that the 
ground oeeujiied by the houses exceeded tlie 
measurements stated. Monnintj v. Fitxqeratd, 
1 F. i: F. f.SH. 

A deed conveyed a piece of land, forming part 
of a close, by referenee to a schedule annexed. 
The .schedule described the land, in a column 
headed *' Xo, on the })lan of the Bi-itou Ferry 
Estate,” as ‘‘ Iml b ” ; in a second column, beaded 
“ Description of I’rcmises,*’ as '■ a small piece 
marked on the plati*’; in a third column, as 
being in the occupation of A. ; and in a foiu-th, 
as '• ;i4 perches." At the time of the contract, a 
line was drawn on the ])lan as the boundaiy-liue, 
ilividing the iiiece loil b from the rest of the 
close, fif which it formed a part. The jilan was 
drawn to a scale, but, upon measurement of the 
land, was found incorrect ; and InB b contained, 
within the line so drawn, less thati IH perches, 
according to the actual measurement on the plan, 
ami 27 porc'Iies only according to the actual 
measurement of tlie iaiid : — Held, that the state- 
ment that the piece of land eoiiTcyed contained 
34 perches was merely falsa demonstratio, the 
prior port i<»Ji of tlie <lescription being sultieient 
to convey it, and that the deed pa.ssed only the 
portion of laud actually marked otf on tlie plan, 
us measured by the scale. Llewell qn v. Jerncu 
ihJorn, 11 Jl.lk W. bS3 ; 12 L. J., Ex. 243. 

A deed purporting to convey *‘all that mes- 
suage or farmhouse, and several closes of laud 
thereto beloiigiiig called Gutton Farm, in the 
occupation of G. S.. and consisting of the several 
particulars speciiicd in the first division of a 
schedule thereunder written, ami more particu- 
larly delineated in a map or plan thereof drawn 
in the margin of the schedule." Tliere were no 
general words. In an action bronglit to try the 
right to a slip of land, whieli was not mentioned 
either in the .'•cheditle or in the plan, eviilence 
was offered on the part of the grantee to shew 
that the locus in quo had always been occupied 
with the closes mentioned ami delineated in the 
schedule ami plan, and treated as part of Gntton 
Farm ; — Held, that this evidettee was not ad- 
missible, ajid that the deed was conclusive. 
Jtartou V. Bowen. 10 G. B. 2til ; 10 L. J., C. P. 302. 

The parcels in a conveyance were tlescribcd by 




i reference to coloured parks of a plan. A yartl 
dcltncared, but not coloured, in the plan : — 

Held, to pass uinler the general word “yards."’ 
WniKs V. IVeft/ieq, bl L..r.;C4i. ISl : 43 L.T. 73<l ; 

30 W. li. 424. 

M. being entitled to lands on both sides of a 
river, sold and conveyed to L. a |»ieceof land, the 
dimensions of which were minutely given in the 
conveyance, and which was therein stated to 
eontain 7,752 square yanls. and to be bounded on 
the north by the river, and to be tleliuoatetl on 
the plan drawm on the deed, and thereon coloured 
pink. The dinieiisiniis and colonririg extendeil 
only to the southern edge of the river, and if half 
the bed had been included the area would 
have been 10,031 square yards, instead of 7, 752^ : ^ 

square yards. Tlie deed contained various rescr- 
vationsforthebenetit of yi..]nit contained nothing 
cxpri'ss to show' whether the half of the bed was 
intended to pass or not : — Held, that the ]n’c*- 
snmption that the grant included half the lied 
tvas not rebutted. Mleklethwait v. Xeirlaq 
Brulqe Co.. 33 Ch. D. 1 33 ; .-).5 L. 'f. 33{) : f/l 
J. P. 132— G. A. 

By lease and release, executed in IS3U. M. and 
others convoyed to IV. a piece of froohok I ground, 
with a messuage thereon, adjoining a coveretl 
gatew'ay, “ together with the exclusive use of the 
said gateway.” The dimensions of the gatiuvay 
or passage, as to length, breadth, and height, 
w'ere mentioned in the deed ; and the said ** piece 
of ground and premises ” w'ere stated to be more 
particularly tlelineated by the jiortion in the plan 
thereto, and colouretl jiiuk. 'The covered gate- 
w’ay was not eoloureil on the plan : — Held, that 
the conveyance to M. did not merely confer on 
W. and lus successors in title a right of way 
through the covered gateway, but enableil them 
to use the tratewav for all purposes. Mellhj v.. 
Booth, 44 Ch. D. 12 ; (i2 L. T. 373 ; 33 W. E. 484 
— C. A. 

Jn a ** sett,’’ or lease, of a mine, the boimdary 
line was described as “a line drawn from J. V.’h 
house,” to a bound-stone ; and in the description 
of the parcels in the lease, it was described, 
“which said iiromises are particularly deseribetl 
by the map on tlm back of this * sett.’” On 
this map the boundary line appeared to be 
drawn from the north-east corner of the house. 

The jiosition of the hou.se itself was incorrectly 
represented on the map : — Pleld, that the judge 
wuis bound to look at the map as forming part 
of the deetl, and (dissciitiente Lord Westbury)- 
to tell the jury that tlie line w’as to be 
(.Irawu as marked on the maj). Lqle v. Riehardti, 

35 L. J., Q. B. 214 ; L. 11. 1 H. L. 222 ; 15 L. T. 1. 

Schedules — Part of Deed.] — Where, by articles 
under seal, a defendant bound himself under a 
penalty to deliver to the plaintiff, by a certain 
<lay, “ the w’liole of his mechanical pieces as per 
schedule annexed” : — ?Tcld, that ilie schedule 
formed part of the <lced. w'hieh without it was 
insensible. Weeks v. 2laillta'drt, 14 East, 5(>H. 

Where there was a mortgage of an iron foundry, 
and fixtures and working plant thereon, as speci- 
lied in an inventory, which ivas to be read and 
j construed w’ith thedeed. The inventory included 
.stock in trade, which was not mentioned in the 
deed. A petition for liquidation was filed by the 
mortgagor, and thereupon the stock in trade was 
claimed by both the mortgagtte and the trustee 
ill the liquidation: — Hekl, that the inventory 
could not, cQ'ntrai-y to the intention of the parties, . 
be allowed to enlarge the operation of the deed 




380 



DEED AND BOND- 


an.i shur as, it was as a uiutitir <.f facr. h 
U'Jhioi tliat tlio stock in trade sljouid' ] 
inolu.i.d ju tlie inort-aifc. it passed t.Uhc tiaastc^ 
Jimluw. j:.r p,n-if\ In rr. 44 L. .1 

Hk. ns ; L. K. 1(1 C'h. Si»i> : 82 L. T. tiS] : 2 
W . K. 7m. 

l iiilcr ii deed of Kins, a manor witli its ri,irho 
raemher.'. hbertiO'. tmd :i)»j)urrfitancC'S. savin 
fiiid rtwrviiiir ccnain luiid therein luontioiict 
%ya'- {■onveyed to ttu-tce- npun tni-t to pmiii 
the j.ci^oiis named jfi the sch. (iuJe to the tiecd 
their Iifii" and as'iynis. beiiiL!' femuits of tin 
several tjie.-su;iycs and tonemerits mcniKinetl it 
the sclifdtde. to have tmd converf to their owi 


ij- . were .set our in a sehedule iht'.reimto annexed. 
•JO I creditois of A., of the third pari. Ar the 

e. j time of its exectdioii by A. tliere was no schedule 

f. . ! annexed. When it was pro.bieed in evidenee in 
18 ! an action by ^V, ayainsf Jt. .and C.. fora rnrirtyaLri; 

I deed alleged to htive passed tinder it, it had a 
s. ; sehednle annexed, consist iipir of ilie siynaturos of 
igi oei'tain of his erediturs, .'onn: of which had been 
i, j erased, and others Inni no snm.,sor atrainst them : 
h [—Held, tltar thedt-ed was nut avoided fhoi’ebv. 
i IfWf V. /Sfr/ntril. 14 31. IV. 47. 


. I 1. In (iENnUAL. 

I _ Person relying on opposite Constructions in 
I different Actions, ] — here a litigant has obtained 
I a. const met ion by ihe court of (.•ortaiu covenants 
[in a deed in hi.s favour. lie caunof in a second 

■ suit set up a contrary const rtiel ion tut hat a< {opted 

, by the- eoiirt in tlu> tirst suit, ffn/n/y v. frVnn/i/, 

, .o4 L. ,r.. (.tin 11.71 : ;io CIi. 1). .17 ; aS L. T. BOfi ; 
88 W. 1{. .S08— C. A. 


jfot Annexed—Bill of Sale.l—A bill of 

salt! transferred to A. "all the goods. ri.xture.s. 
hmisehold furnitttre. ] date, china 'and effects of 
vyiiatever kind hfdonging fo^H. and in and about 
tJie messuage, tenement, or premises wliere he i 
now resil es, anti being No. 2, rark-road. Old i 
Siii-rey, ami ihe eliic-f articles whereot: ! 
aie pnrticularlv eninucrated and described in a i 
stdiedule hereunto aiiiie.xed/’ The .sehednle I 
being inuamissible by reason of its not beino- i 
annexed- ” ' ■ ' - '' ' 

missible ■ 


I Argument of Inconvenience.] — The argument 
I of ineonv'enionee is a very strong argumenr where 
I the consti'uet ion is ambiguous, where it is fairly 
open to two constructions. Then the argaimon't 
ot imMiivenieitce, like the argmnentof absurditv. 
may be used witli great force ; but when the 
eonsf ruction is clear beyond controversy, it is no 
answer to say that there ai’e some consequences 
which will cause inconvenience wliieh wore pro- 
bably not eoiiremplated by the framers. AJtm 
Co., lu VC. m L. J., Ch. H!7 ; 18 Ch D 
bSt; : 48 L. T. 820 


Helil, that the bill of sale was 

V „ - 'illifJiff the sch(.-dule. Di/cr y. Gr 

•J I \ ^ 'i'- 

■8 V. K 988 ; 18 L. J.. (\ 117. 

A bill of sale assigned to It. "all the liouscl 
.g«*ds iifid furniture of cverv kind am 1 descript 
M’hatsoevm- in the house No. 2, Mcadow-ph 
more particularly mentioned and set forth in 
inventory or selnKiile of even date herewith. i 
given uj) to it. (»n the e.xeeution thereof.” 
the tune oi the exoeution one chair was deli vc 
to li. in the name of the whole of tlie gui 
Ihe inventory dhi not mention all the ■■ood? 
the hmise Flchl. tliat no goods passed un. 
the tiill of sale, o.xeept those .siieeified in 
inventory. Hood v. Motvcliifc, 8 Plx ipr . 

L. J., Ex. 28,0. 

by un assignment of 1. .oms on .-crlahi i.rcmi' 
and other effects and tilings thereto beiomd 
more pmtiimlarly .set furtli in the schedi 
articles uscil flierowirh, they having been ui 
the premises, jass. although the looms onlv w, 

f (->rf V. So.,av, 8 I is the si 
11. L N. ,b0 : 27 L, d.. Ex. 87S. 

pofls, At., rne piirtieulars whereof were stated i IT. li tS 
to he more iuily set forth in an inventory signed { Deeds an 
bj the grantor ..imi .mnexal thweto Y ’ ' 
inventory was not fortlieoming .--Held,' 
theless, that the assignment- was A 

"“"V FM-lyiSiCHA ! .Vtlie -.IM], 

r»U'ttci3lar,s couhl lie as<;er. ‘ " 

Deed— Annexed after Exe- 
cutxon.]_A. tyteeuted to B. ami (.!. a deed ol 
benefit of creditors, purporting tn 
be made Iwtween him of the first part. B. and {• 
of Ihe second part, and the several other pei-sons 
whose mna&i and the ameutit of whose debts 


2GW. II. 133. ' 

oe. j Iffodified by Custom.] — A custom cannot • 
! or alrer the construction of written doetinu 
j M'.//:!c.s- V. LUjMfoot, 40 L. J.. Ch. nci ; L. J- 
At I : 84 L. T. 89,1 ; 19 W. E. 578. S 

■ed j Ktf/i/A)// V. Ivmn, 5 C. P. .D. 130 ; 41 L. T. 688 
(]s. i W. E. 88.'.— C. A. 


Presumption of Knowledge of Contents. 
the absence of evidenee to the contrary, t 
is a legid presumption that a man knows 
(siufents of a deed which ho e.xeciites. 6hf 
In VC, Coopcv T. Vc»cy, ul L. .J.. Oh. SU2 ; 

e V 

v. Icvaan, 1 Eden, 84. 

Where the Words are not J! 
afest and best mode of 


not Ambiguous.]— 

I . , ' — ...vide of construction to 

give to words free from ambiguity their rdain and 

i rr 1 Tso V V. Andvem, L. E. 2 

he read in their graliimatical and 
... 1 1 1 — r’ ‘‘‘“'I court should nottransrxise 

niivu; tlie words ol a clause: iinle'^r, it is absurd or 
ffectual. It repugnant to, or iiieonsistent with, the rest 
of tlm (Iced. UcmcoU v. Ifcnvi/, 10 Jiv Oli E 70 
I Di coiirtraing grunts, th(> vvo'rds used must be 
I common us.ige ol 

mankind has applied to (1mm as well in reference 
I t(_v the context m which they are found, as the 
; 'lovd V 

Vfif 18 Moore, P. U. 473 ; 

wlShe/'i*!'' P'^^lraction e-inally applies 

win flier the subject-matter is a gTant Korn 
tne b town or a subiect, Ih 
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A foiirr of (-qtiin' is not ’bounfl to find j supports that general intent, altlurngh a par- 
'Ui equitiiolo for a clause, )iecau>e the con- ticiikr expression in the deed may lie i?i<;niisisteut 

-riuctioi. put nirui it nt liuv w.-uld leave it [with it. v. AwonZcZ?. 1 Myl, & K. 316 ; 

inoperative, (rl/filxfiuie v. Jlh'lfit/, '2 llev. -iUl. Coop. 1. Lirou.gh. 13lt : 2 L. J., Cli. 77. 

If the rime at which a remainder in a deed IS 
Eepetition. -Win n a word occurs twice in to vest is not, ascertained by the limitation itself, 
the siimeinsinimeii! it is to nreive one meaning it vests immediately in oonseiiuence of the legal 
in both places, unless there appear a clear inleri- prcsnmption in favour of vesting estates : but. 
rion to t lie contrary. li'uJ'jt'wii ij v. Mnnhittnrh, that presuniptimi may l»e rebutted or controlled 
1 Ih'. A War. 34. " ' ' by intention collected from the recital of any 

other part of the tleed. (Moltiurnddey 

Where there is an Ambiguity — Construction v. (Jiinfon, 2 Jac. & Walk. .61 ; 22 R. R. 84. 
against Grantor.l — -Tlio generai rule that the Where a limitation in a deed is perfect and 
coicTruct ioii must he taken most st I'lUiirlj'UL^iinst completi' it (‘annot he I'ontrolled by intmition 
tl.c cTantor. moditied hv the necessit v of uiving (toliected from other parts of the deed. Ih. 
clTect to . \erv word of ‘die instrument, if it can An imperfect limitation must be construed by 
reasontihly lie done. Pntdihiq v. Duhhhix. i the meaning and iid.ontion collected from the 
Ka\ . 1 : 23 L. .1., ( 'h. 4,"» ; 17 .Jur". 1113:2 W. R. 2. whole of the deed taken logetlier. /^. 

livery deed is to lie taken most strongly tigaiasf In const ruing a deoil, legal presumption c,an 
ihe\rr:u)tor : but when; tin owner of '.■in csttitc. mdy prevail in t lie abseiiee of a contrary inten- 
on Ids man itiue. M'nh“- it ujiun himself for life, tion. or whe.rc tliat is not manifested with 
with rcmaindeis over, and i-, therefore, in one .sullicient elearuess. Ih. 

sense, both trnintor and irranfoo. Ids interest Words of description to be const rued aceordmg 
under the deed i.s to be construed as if a sirtmger to the intention if clearly manifested on the face 
had been the grantor. VUirfittf v. Si>iiTi\ of the deed, though contrary to their correct 
22 Beav. 3.SU ; 2.1' L. .J.. C’h. oSh ; 2 .lur. fN.s.) technical sense. Jh. 

664 : 4 W. R. 667. Tltti effect of a limitation in a deed, wluch, 

The nmxim. rluit a 'jrant in which there is any taken by itself, would primii facie create a vested 
iibseuriiy or ditficulry must lie construed most rem.aimler,willbccontrolledbyacontraryinten- 
stronglv against the uranto]'. has no ajudieation tion clearly manifested. Ih. 
at the present time. Tiii/loi' v. St. Ilelciits f. 'oj'- It a clause in a deed bo distinct and express, 
nomtioH. -16 L. d.. (. It.' .S.17 : 6 Cli. D. 264; however ab.surd it may he, it must jirevail, and it 
37 L. T. 27)3: 2.1 W. R. .S6.1 — (‘h A. But see is not its consequences which will justify the 
Bh'tvJf'v. 6 App. Cas. 34.1 : 11 L. T. 130 court in swerving from its clear obvious meaning ; 

.1 Asp. M. C. 267 — H. L. (,Sc.') hut if a rational exposition can be given, con- 

The principle that an ambiguous grant shall be sistent, with a fair intcri»retation of the language, 
eonstrued in favour of the grantee and against it would then relinquish its most valuable powers 
rhe grantor is recomiisctl in d. 7A./idc.v v. if it did not .almudon a construction which, 

Wifjiamit. 1 H. BL 21 ; 2 B. K. 703. Dunn v. although mure consonant with the literal inter- 

S}turrh‘r!'AV>i)<. k. B. SllSl : 7 It. R. 71*7. X»(»e d. pretatiun, leails to a capricious and irrational 

iVehh V. DUi'oif, U Ea<t, 11 : 9 R. R. 101. JiuIJai result. Therefore whore the terms of a deed of. 
v. Dtnuihtif. 1 B. iV C. y.l2 ; 8 ItowL 6: E. 617 : 4 settlement, taken liierally, implied the obligation 
L. J. (u.s'.') K. B. 314 : 29 R. R. 431. Lpci'h v. of consent to marriage at any time, it was limited 

Si‘liroPiipi\ 43 L. J.. Ch. 232 ; L. R. 9 Ch. 463, to non-age, and female plaintiff, who married 

466. 11 . : 22 W. R. 292. 7h//Zin* v. Licrrjiool >ind after .she became ailult, without consent, was held 
drent Wpdprn Sfpiim (:'h..'43 L. ,T.. Q. B. 201: not to have incurred a forfeiture. Laird v. 
L. R. 9 Q. B. 146 : 30 L. T. 714 ; 22 W. li. 7.12. Tohin, 1 Aroll. 143. 

Equity in construing the effect of a contract, 

Against Party working a Wrong.] — never ileparts from w'hat ajijiears on the face of 

Wlierc words in an assigumciit, or in a deed, arc the instrument to he the intention of the parties, 
.capable of two coii'-tructions. ihcy are to be con- unless contrary to some principle of law. ' Fent- 
strned .strongly ag:un-,r the party who uses them hrnd v. Sfoaltrs. 2 Ball A; B. 73. 


to worica wruinr. lindqpp v. Cta/i/doir d'lLpumpti 
dp Parh. 38 L.'',!.. V.'V. 30 ; L. R. 2 1‘. C. 393 
21 1.. T. 33 : J 7 W. R. 468. 


In putting a construction upon a deed, the 
court will liniit the private signification of general 
expressions in it by the purposes for which it 
tvas executed, so far as those purposes can ho dis- 
covered from the deed itself. Houston v. Parry 


To Effectuate Intention.] — llecds must be eon- eovered from the deed itself. Houston v. Parry, 
stnicd to operate according to the intention of 1 Ir. Bq. R. 291. 
tile parties, if bv law thev mav ; and if thev 

cannot o]a'ratc in one 11. rm‘ they 'shall in another, Events not Contemplated.]— An instru- 

nliiih. b\ law. Will clTcctu.iti' the intention, ment is to be construed without adverting to 
P’nod/ifJp'd. Pdirard.i v. Pailpif, L’owp. 6Ut). Hie nature of its provisions if legal, or to what. 

The doctrine that in construing a will the cir- they would have been if a particular case had 
cumsianccs and intemion of the testator maybe been contemplated. Hosley y, Mosjpy, ,1 Vc.s. 
considered in order to ascertain his meaning, 21.8. 'd>. St., Mipldpt7iwait \. Hewlay Pridgp Co., 

aiqilics likew isc lo deeds. Sidelnifliam y. X/wh, 33 Ch. I). 133; 5.1 L. T. 336; 11 .1. P. 132 — 
2t; L. T. 7tt(t ; go W. U. 411. 0. A. 

K.. licinu sold V seised of hereditaments devised . 

to him ro!'"tIic licnetit of the testator’s iviCc and General Words — After .Specific.] — General 
childri'n.c.invi-ye.I by indenture ailhisrealeslate words in a deed, following words .specifically 
intiu-i for Iv.'s children : — Hi.dd, that the {iro- describing and enumerating a certain house and 
perty devised to K. diil nut. ])ass by the in- closes, are controlled anil limited thereby. Doa 
ileiit'ure. Ik d. Meyriek v. Mcyrieh, 2 Tyrw, 178 ; 2 C. & J. 

A cimri of equity looks to the general intent of 223 ; 1 L. J,, Ex. 7.3, 
a deed, and will give it such a construction as General words, although introduced for the 
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ra**nti«utf><l. it i‘» qmtt* ]_j]aiit that that "was Mhedu'i ual oi ^ui-oiial, mIihIi lit iiiiuht It in- 

tlm iriu-iirimi. Antlrratrit r, Andcrmn, ti-t L. J,, titled to at the timo of exeeiiHii,”' the iiulonture 
■Q. B. -in? ; riH'.io] 1 Q. E. 741); 11 E. SB? ; 72 to B., hirt exeeiilors, adiiiinihlnunrs. and assi.tois. 

L. T, HIH ; iH W. K. 822 — G. xL iHxm trust, that Ih. iJce.. shoidd Mand jiossessed 

Where one of a set of heads in the dispositive thereof upon trust tn jiay the rent, interest, 
clause of a disposition is cxpressetl in general dividends, or annual produce arising tliercfi-om. 
terms and eoueludes a speeitie cuumeratiou and nr the moneys ariMiig from the. sale thereof, 
tleseription of sejiarate subjects, priiiia facie, equally hetweeii his three sisters. F. E. was. at 
and unless the contrary ajipoar, it nuist be pre- the date of tin's iiuLenturc and of his death, 
sumed that it was merely iutendeil to carry seised of a shave in a freehold house situate in 
rights ejusdem generis with those previously K. street, not mentioned in the lease or release : 
described and disponed. Lcr v. AUwamler, S — Held, that the release could nor operate ns a 

App. Cas. 858— H. L. (Se.) ^ covenant to stand seised of the house in K.. 

If a party possessed of a term of years makes street, there being therein no mention of that 
an assignmeut, for the benefit of his creditors, of hfiuso, and tlie general words being, from tin- 
various ,s])ee,ies of personal property by name, frame of the ilced, apiilicable only to lease- 
concluding with theworils. “and all his personal diold or other personal estate. Doiinijainirtli v. 
estate whatsoever,” these latter wools are sutti- j 1 Keen. Tit."); 6 L. .1.. Ch. 2ti8 : 1 dur, 
cient to pass the term to the assignees, Tiotwirh- i G20. 

standing the \)recedirig particular words of the j 'Where in any dneuinent a general condition 
assignment, llini/er v. CtninA^ M. W. 848 ; would be iniplieil, if there is iii-serfed a specific 
'1 H. & H. fi7 : 7 L. J., Ex. 108; 2 Jur. 2r»t5. anrl limited condition, it must be assumcil that 
tS. F., iJtw d. Farmer v. Ihnrc^ 7 L. J., Q. B. such specific and limited condition was meant ro. 
352, tuko the place (jf the general eoiulition. 

Upon the sale or the mortjrage of a mill, looms Ah' j/artr, Clrmrat, lit rr, 8 Mori’ell, 15;-) — C. A. 
used in the mill, not attached to the freehold, but General words in a ('Iced by which a particular 
renun-able at {deasure, do not pass under the estate was conveyed held not to pass a reversion, 
general words. “ macltiiiery belonging to mill."’ the court eonsidCM'iiig that a sufiieient indic-atiou 
ITutch iunott v. A'rt//, 28 Beav. 41;-) ; 2t> L. J.. Gh. of iuteutiou not to jiass it appeared on the face 
457; Jur. C.v.8.)V)52 ; 5 W. K. :-)41. of the deed. JfttU.innu' v. FUimn, 8 L. T. 

By a mortgage of a mill, the stones, tacldiug. 28ti. 
and mstruments necessary for the working of j 

the mill pass In the mortgagee. P/arr v. Fmjij, ^ All other his Lands, &c.. in M. — Descrip- 

4 Man. Ey. 277. tion of Lands.] — A., being seised of a manor in 

Lt;asehidds which are not specified do not pas-i .Middlese.x. wiiich includeil lands held in demesne.. 
by the general words, all other “jaoperty and called for tlie sake of distinction, but not 
effects.” IfopliUtmin v. Lxith. 81 Beav. 215 ; commonly known as. tlie Kensington estate, iind 
10 Jur. (JJ.S.) 288 ; lO L. T. 122; 12 W. E. also other lauds, occupied by eopyholders. called, 
31)2. for the sake f>f distinct ion, but not commonly 

A clironometov on board a shii> pas-^es by as- known as, tlie Enmipton estate, mortgaged ail 

signment of the ship, her tackle and u).«piu-- the lands called the Kensington estate three 

tenanees. LaMjtan v. Ilorttui. I Htire, 540; (> times over; and then l.iy another mortgage 
Jur, Pit). I (For (.'onsolidaling the three mortgages of tlie 

Hou.sehtild furniture does not pass tm dor the i Ken.'^ingtou e.slate'), reciting those three mort- 
dcscripiion of ••ii.xture and tittiiig.s-up ” in a j gages, and the intention to make one mortgage 
deed, iSimmuiiit Y. Smmo/tK, (5 Hare, 852 ; 12 | of all the pro[)erry comprised in them. xV. mort- 
Jur. 8, I gaged all those iunds already in mortgage (by 

By the grant of a house all the tuxtures pass ; { piirtie.ular deseriptiou following the paniels as- 
secus, where, by aii emuneratiun of particular i stared in the ju-evious deeds), “and also all otlnm 
fixtures in the conveyance, an hiteurion is j his lauds and hereditanienis (if any) in the 

shewn to exclude other fixtures of greater value county of Middlesex” : — Held, that neither the 

ami importance. Harr v. Ilortiitt, 2 K. xt M. ! manor nor the Brompton estate passed under 
428; .5 B. fsc Ad. 715 ; 8 B. J., K. B. 41. those words, linoltr v. Krnmmjtoii (Au/vf), 2 

An aaRignment of a luortgage, not, coutaiuing K, iV J. 758 ; 25 L. J.. Gh. 71)5 ; 2 Jur. (N.8.) 
any words of tnin.«fer beyond those incidental 75,5 ; 4 'W. E. 82!). 
to a transfer of the mere mortgage, does not pass 

rent then in arvear, Salnwn v. Bean. 3 Mac. All other hie Messuages., &c, in 'W. oi* 

k: G. ;)44 ; 15 Jur. ()41. elsewhere — Two Estates.] — Estates at Wootton 

By a tmsr deetl, the trustee.s were empowered were settled to the u^e of "L. for liis life, with re- 
by sale or mortgage of the trust estates, to pay maiuders to his eldest son, the sou' a wife, and 
spodfied debts ; and secondly, the moitgagc.s on their children, and ultimately to L. himself in 
the trust estates, with a direction, “out of the fee. By lease and release afterwards o,xecutcd, 
leitts or any moneys held by them upon the L., for the ailvancement of his eldest son anti 
trusts of the deed,” to pay an annuity to' A., younger sou, and fur settling, conveying and 
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a'-Miriiii' The laf'Mia.L'O, ite.. after-men- j ■\ViU, at tlu* date of this inrlentureamlnf his deal h. 

tioiioi and jturtieiiliidy de'eritxid. .ifranted and j seised «f a share in a freehold house situate, in K. 
releaM'd rhe '..lu.e uhinh werealMf in Woot ton. | street, not mentioned in the lease or release: — 
bur TViTe entirely di.-tinet from the fir.st-jnfui- ! Held, that the release could not operate as a 
1 ioned estates, am I also all caher his messiia.ees. : eoreiiant to stand sei-sed of the house in K. si root, 
eoiniys-.. .•!< >-(''. lantl". ri nensentN and heredita- ] there beiay therein no mention of that house, and 
mt to.. %\ iMmiit Ttr iv Wontion or el-ewhere ,• i the ,a:eii«rai wortls being, from the frame of tlie 
atid the rcvei'inn. romaind.er, rents. iSic., of tdl Aleed. applicable only to leasehold or other jter- 
;mi! MiiLOiiar The prcuii'e-. grauteil and released, ' M>ual e.state. IhHingiiimyth v.Bhiir, 1 Keen, Tito ; 
itad all his e-tate therein, to the ii-iu tiiat he. L.. j d L. J. Ch. 20il ; 1 Jur. (120. 
slcatld veeeivft att annnity of OO/. a year for his ! 

life : :)nd after lib th.-eeais-e that lib eldest soul All the Estate, &c.] — In a conveyance of 

should K et .\e then mit ,,n tsiiiitdiy of IDf. a year 1 land, the gener.al clause, purporting to convey all 
Li.! h.i- ht'<‘ ; and suiijee*- te the iinnnities, to the i the estate, Ac,, of the grantor, may be restricted 
Use ef his ynii!i j-t.‘r SUM. Ills lieirs iuid assigns for j in its const riictioti by the recitals au< I general 
1 vi r. Ht’alsu ,i"i oiu! ill' hb hoiiscbold goods seopc of the insfminent. Wiltiams v. Phw/niPf/, 
tu the yoaneer sun, nil in's covenant ing to p.ay (17 L. J.. Cii, 84— C. A. 

2(i/. to the elder : — Held, t hat f lie first -mentioned A man being entitled to .an estate iu fee in one 
e.stale.s. thuu'.;'h nut named, p.assed to the yonager moiety and a lea.sehold interest (subject to for- 
sui! by tiic g,_n.,-ral words ; and that idihuiigh feiture on assignment) in the other moiety of a 
the anniiiiy uf lo/. eunld not legally be charged house, and .also to other freehold and leasehold 
on both estates, this did not negative the property, e.\ecuted a raortgiige deerl, which recited 
intention to pri" both: but tliat the annuity that he w'as entitled iu fee to certain other 
mu.st tje taken as etiarged upon the estiite which property .and to the said hou.se, and conveyed the 
might leuiilly be sul.nccted to it, the iiroiierty same in fee avith the usuiil e-state clause, and 
being s’.tffieienr. iJor d. FrJl v. Jci/ex, 1 which also recited that he had leasehold interests 
B. A Ad. .‘it:! ; ‘J L. J. (o.s.) K. B. 82. in two other properties, one of which it conveyed 

by underlease, and the other it coveiianteil to 
— - “And all other the Hereditaments of them assign on request: — Held, that the leasehohl 
or eitherof them,”&e.] — Two iiartners. to secure a interest in the moiety of the house did not pass, 
liartuerslup debt, eouveyed ecrtahi joint property Fnniris- Minton, L. J., C. P. 201 ; L. E. 2 
pariienlarly described in the deed, "and all other C. P. .548 : 1(1 L. T. 8.52 ; 15 W. Pi. 78S. 
the hereditaments of thetn or cither of them Guardi.ans of tm infant tenant in tail redeemed 
.situate ebowliere in the town of Morpeth,” the the land tax on the entailed estate. The tenant 
recitals, coveiiaurs ami premises in the deed in tail died, having bequeathed the land tax to 
relating solely to the joint propertj'' : — Held, that the ne.xt tenant in tail. The latter tenant in tail 
the operation of the tleed extended to a separate suffered a recovery ami settled the estate, but 
esrare of one uf the partners in the town of always dealt with” the redeemed land tax as a 
Morpeth. Toii/t{f, Fj- jnaie, Goiceu, In re, 4 subsisting charge. The settlement contained in 
Deac. 18.5. its operative part the usual general words “all 

the estate. Ac.” : — Held, that the Land tax was 

“ All other Moneys, Securities, Property not merged by its redemption, by the recovery, 

andEtSfects.”] — Leaseholds w'hich are not specified by the ojieration of the settlement, or otheiarise 
do not pa-is by the general tvords “all other Init jiassed hy a bequest of it in the settlor’s will, 
projtei'fy and efiieets.” JlojiJ/ijmui y. htnl’, 84 v. 8 De G. A Sm. 488 : 18 L. J.. 

Beav. 21.5 ; 10 Jur. (if.S.) 288 ; 10 L. T. 122 12 Ch. 300 : 18 Jur. 91)8. 

\V. 11. 892, Two terms were created in the same manner, 

By a deed executed by a trustee of a banking one tif 8t)0 years, in 1712. the other of (iOt) years, 
company uu his retiring, he _ assigned three in 17t)8. In 1791 the latter was assigned to D.i 
.speettied policies hclil for securing debts due to to secure a mortgage debt ; and by a deed of 
the bank, aiut the debts themselves. He also even date, the former was assigned to B., as a 
assigned leaseholds X., mortgaged to him for trustee for A. A. died, liavi ug appointed B., C. 
.securing a debt dm; to the bank, “and all other and I). his exeeiitons. In 1801, byadecdindor.sed 
tuoneys. seeuririos. property and etlects,” vested on the fir.st assignment of 17”01, and “made 
in him am! iuur others as trustees for the com- between B., C. and U., executors of A., of the one 
])auy: — Meld, rliat leasehohls Y,, Itclouging to part, and E. of the other part,” B., 0. and D, 
the bmik alisolutely, ami ve.sted iu tlie retiring assigned the premises, “tmd all the estate,” Ac., 
trustees, ami the .same other four trustees, but to E. for the residue of the term of 000 yeans, 
which were nor referred to iu the deed, did not subject to the equity of redemption : — Held, that 
pass under the above general words. Ih. the term of 1712, being held by B. in tvhat must 

be deemed his own right, did not pass by force 
— —•‘Another Projperty, &c., whether Eeal of the words “and all the e.state,” Ac., and wa.s 
or Personal.” j — J-'.^B., in eousidcration of natural not merged. Fourier v. Hurrinon, 2 Kay A J, 
love iiiiil atfectiou for his sisters, by indenture re- 80. 

leased tt particuhir freehold estate to B,. Ids heirs In 1790, an advow.sou ap}iendaut to a manor, 
and a-.ign- ; ;iud assigned a particidar leasehohl wtis sohl and assigned for the residue of a term of 
estate, and all other the proiierty in Great Britain .500 years created iu the tnanor atnl advowson in 
or Irciaiui, \vhether real or personal, which he 174.5, and which, except as to the advowson, 
inight be entitled to ar the time of executing the ceased : — Held, that this did not .sever the appcii- 
imlenturt' to B., his exceptors, adiiiiuistrators and daiicy, and that tlie advow.son passed by a siib- 
assigiis, upon trust, that B., Ac... should .stand sequent release of the manor wdth general words. 
])Os-e"-cd thereof upon trust to pay the rent, Ih. 

nteivst, dividends, or annual produce arising M., being lessee of premises for a term of yeans 
heretrom, ur the moneys arising from the sale to G., under a lea.se containing a covenant by G. 
hereof, ctpiaily lictweeu his three sisters. F. B. that M. should at any time during thoterm be at 
VOL. V. ' 13 
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l having made ] fleed of morrgago were dejicriberl a« tlif defen- 
of money for dant’s uinlivififd moiety. Ilio deed afterwards 
- 0 . agretdw illi I prof«->sed to t-oiivey all In-' i-tatt'-. i!et . in ilic 
having paid ttif certain i premises. Tliis conveyed the inoieiy vtidy. to 
to assign the fnre- | which lie was entitled in his own right, and not 
subject to a fir.st | nnc-third }iart of the same premises in whii'li he 
-money. ! was interested as a co-trustee with the le-sors of 
•Inch recited that j the plairitilf. Due d. Bulketi A. tide ruun, 1 

leaving a Stark. 150. 

''aid I A. being entitled to a contingent interest in 
the I l.OOO/.. being a moiety of 2,0()0f., part of a sum 
of 20.0d(i/. direct ed by the will to be invested, 
and whieli was accordingly invested in the 3 pei‘ 
cent, consols, advertised it for sale by auction. 

IjOOOZ. principal 
y, and part of a 


Hlxu’ty to pnrehasethe freehold, am 
amingemonts for borrowing a .sum 
tiie purpose of making such purclnn 
A., in consideration of A.'s 1 
mortgages upon the premi 
hold to A. by way of mortg. „_, 
mortgage to the lender of the purcln 
A deed was executed by M. ’ ' ’ 

<K had ci.mveyed the freehold to il., 
blank for the date of the deed of eoiiveyance, 
reeited also that M. had made a mortgage to 
lenders of the purchase-money, a, blank being 
left for th(' date of liie deed of mortgage. It was 
then witncKsed that 1\1. conveyed the premises, 

(subject to i-uch last -nienf toned mortgage), and doeribing it as a reversion to 
all the estiite, right, title, interest, property, money, piiyable on a contiiigcne , 
claim and demand what'^oever of M. in the sum of 20.(MKif. invested in the 3 per cent, 
premise.-, to A., his heir.- and a'^signs. for ever, consol-,. 'I’iie interest having been put np for 
The freehold was not then, nor was it eventually, sale in pnr-miuco of the advertisement. !’>. 
conveyed by iJ. to .M. ; — Held, that the deed did became tlie juirchaser ; and by mi imlenture 
not piiss .M.\s leasehold hit crest ; tliat, looking at reeitingthebequost, tlieinvestmentof the legacy, 
the intention of the jiarties. the decil must be :ind the pnrehase at the .sale, A. assigned to 15. 
construed as intended to pass the freehold wlien "all that sum of l.oonf. sterling. l)eiiig one moiety 

e Lrchu.sed, and that such purchase never having ' of the legacy or sum of 2,(it)(j/. bequcarhetl by the 
on made, the <leed was, with respect to tho<e I will"’ ; — Held, that B. was entitled to the value 
premises, wliolly inoperative. Goudm'ni v. Xohh\ of the l.doOL in its state of investment. Liteutt v. 
8 EL A: Bl. 587.' | Dond, 2 Keen, 130 : (i L. J.. Olr. 25‘J. Affirmed 

A mortgage was expro.ssed to comprise by way j 2 Keen. 496 ; 7 L. J.. Ch. 207. 
of grtint la fee. " all luid every the estate, right, j There being an assignment by way of seettrity 
title, jvroperty tind interest of the mortgagor of i for the liusbaiui’s debt of a moiety of the wife’s 
and in all and every tho^e two fields or laireels of eontingeiit fund, and the wife when the contin- 
land. Containing together about twenty-two acres geiiey hapjiened, insisting upon a settlement, and 
or thereabouts, situate at and aVmtting upon rhe a moiety being .settled : — Held, with reference to 
main road at" H.. and "bounded upon one side subsequent assignments of portions of the entire 
by" B. lane, " and also of ami in all and every fund, that the first assignment passeil all the 
other, if any, the lands, hereditaments and remaininiiig moiety, and not half of it. Areher 
premises at H. aforesaid of, in, or to which the v. Gat'd ttt')\ C. B. Cooper, 340. 
mortgagor hath an yestatc, rigid, title, proiierty 

or interest." All of'tlie mortgagor’s property at Together with all Profits, &e., and all 

H. was freeliold. e.vcept a stri]; of laud of about the Estate, &c.] — Gr. having, in 1815. purchased 
three-quarters of nn acre which lay between the the tithe itf laud of wbich he was seised iii fee. in 
freeholds aiul B. lane, and wliich was of copy- 181(5, by a settlement on the iinirringe of his 
hold tenure: — Held, that the copyhold striji sou, conveyed the land to trustees for his mju’s 
passed utider the general woivb and was included wife, “together with all profits, cnniiiiodities. 
in the mortgage. JUiuke v. Xetitti/a/ftni (2 Kay advantages, emoluments, hereditaments and 
&: J. 753), and ('rompfon v. Jurrati (30 Ch. 13. appurtenances, to the jiremises belonging or in 
298), distiiiguhhed. 8emble. having regai-il to anywise appertaining, and the rever.sion ;^ind all 
the position of the property and tlie description the estate, right, title, interest, use, trust, po-ses- 
in the deed, the copyhold strip was included in sion, freehold, inheritanoc, reversion, possibility, 
the parcels themselves. Earltj v. Dat/tJMiiie, 57 proiierly. challenge, claim and demand whatso- 
L. J.. Ch. (.552 ; 58 L, T. 517. ' ever of him Ll. therein or thereto, ur to any part 

or parcel thereof’’: — Held, that the tithes did 

Moieties.] — One by deed, in consideration not pass by this conveyance. ('hapman v. 

of love and atfeetion to his name, blood, vkc.. and Gafeomhe^ 2 Bing. (>r,c.) 510; 2 Scott, 738 : 5 
for .settling tlic undivided moieties of liis in!mor.s L- C- P. 93. 
hinds, to!., tliereinafter mentioned, granted the 

said imdividcil moieties, particularly (le.scribing Eeversion.] — Although it is .a rule of law 

them, together with all other his lii 111 Is. tenements that a reversion will jiass by general words, 
ami heuilitamLan- m the kingdom of fieland unk-s a difteiuit mtennon is 'di‘-tuu ilj shiwu 
habemlum. the said umlivided moieties before in other parfs of the in-ti‘umeiit. yet such an 
granted, together with all other his estates in intention may lie gathered by implication from 
the kingdom of Ireland, to A. to the several nse.s the form of the deed. ADilfi/>rii.r v. Ellitiott, 8 
thereinafter ileclared. and for no other use what- L. T. 23(5. 

soever, and Then declared the uses of the uu- Where a deed conveying a part ieiilar estate 
divided moiety only : — Held, first, that tliegrantor expressed in such terms as appear to be reasoi 
dr 1 not in tend to pa-is any lands but the undivided able only on the supiio-ition Unit the geiiei'; 
moieties; and, secoiKlly, supiiosing the sweeping wvirds of conveyance were nor intended u> pa. 
clause did extend to any other lands, yet no use the revemiou. it is a sufficient indication i 
being declarwl of them, they de,sceiuled to the intention by the parties, Ih. 
heir-at-law. Maorc v. Mn(intth, Cowp. 9, A deed wa-; executed, by w'hich it -was intended 

A deed, whereby a person conveys “one full to pass the whole of certain reversionary interest 
moiety.’’ is prima facie etidenee that the grantor in an estate, but by mistake one share was 
is owner of the othermoiety. Reed, v, WUlitmg. omitted : — Held, that the intention was so clear 
!> Taunt. 257; 14 R. E. 748. that the whole estate must be considered to have 

The premises intendetl to be conveyed by a passed. JCnappim/ y. 'I'oml'umm, 18 W. Bu (584. 
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A. a^iern'd •■al] lii-, ready niouty, scciiiiiies 1 said yiiteway.” Tlie <limoiision 3 the gateway 
i'<o luniiey." i.ve.. -ajid all other hh perMaitii 'as to length, breadth and height, were lueniioiied 
e-raU' and > wliai'-oever or wheresoever, of ; in the deotl : — Held, that the conveyance to ^V. 
or bf'loiigiiii/ or due or owing io him : — Held, that ’ <lid not nic-rely eoni'cr on W. and his succes.sorH 
the geno.-id w-'O'd- pas^eil red" [iroperty ejusdem in title a right of way through the covered gate- 
geiieri- vrith that 'ijLMriiied. and that' tliey dkl way, hut enabled them to Use the gateway for all 
iiof eoiivev a l,•ontinL^-ut reversionarv inr-crest in purposes. Railii/ v. Booth, 44 Gh. P. 12 ; (>;2 
a kLaiey. ■h>k/;d'.v TriiJ.s. In ro. 1 r,‘r,eav. ;5t)7. L, T. :178 : 38 W. 11. 484— C. A. 


Eight of Way, j — A gi" 

■■ jim'i’i"". (■j:re-'- :ind !^•.J.■r(•s^ " 
right i*f way from the locus a 
ad ^'pieju. and from tin* loans a 
anyothei' s|sot u'l wliiah theg’rir 
g'o. or back to the loans a ( pn 


■ant of a right of I Portico passing on Conveyance of 

' is a grant of a | House.] — The plaintiff purchasefl two arljoining 
quo to the lot-us houses, 'one of which he had agreed to sell to P. 
ad qnem forth in|in whose oeenpation if; then was. This liouse 
■nteo may lawfully ! had in front; a ] irojeet.ing portion, which, to the 
lO. ]!y a deed of extent of hot. ween two and three feet, overlapped 
mpany of a dose the adjoining house, so that it extended to some 
!i :i ri'glit of free distance beyond the party-wall of the two hou.ses. 
e~-.'’ to .and ii'oni certain The door of the house was in the centre of the 
ided the dose and led to j»n.)jectiui). which formed a jinrtico with a pillar, 
the pnhlie liie-li- eoriiico. string course and iiediment, all of which 
e was entitled to in part ovorla))pecl the adjoining house of the 
I'ivate roads, and plaintiff. P. conveyed his house to the defendant, 
or in the reverse who jaiinted the front including tlie whole of the 
i to passing from projecting portion. In the conveyance to P., 


piivaie road- wliich liouiidcd the doseand led to jirojectiun. which formed a jmrtico with a pillar, 
the railway statiiiu and on lo ihc piililie liidi- cornice, string cour.ic and iiedimcnt, all of which 
-—Ihld th It dm gi.intee w.m riiMtled to in pan overhqipeci the adjoining house of the 
Pa'S' from tli<‘ do-e to tlie jirivate roads, and plaintiff. P. conveyed his house to the defendant, 
thence to die public higliways. or in the reverse who jjainted the front including tlie whnleof the, 
tliroction. and wa- nor limiteii to passing from projecting portion. In the conveyance to P., 
the clo-e to the railway stutiou or vice versa, which the owner of the two houses liad prepared 
.Sojiinrnrt v. TP. I! if., ‘p; L. ''J'. Ss;b at the iilaiutitf's re picst. the projecting part 

H. and P. wore toi'iants ia coninmn of N. and was not siiecilicallymeutioued as being conveyed. 
V. C'lates. Ity a deed of jiarlifion V. was con- Tbe plaintiff hrougiit an action of trespass 
veyed to H. : and X.. "together with all and against the defeiulaut : — Held, that the plaintiff 
every their riehis. members, casemeiiis and was not entitled to recover, inasmuch as either 
appurtenances." wU' conveyed to P., who .sold it the ])rojeetiu,g portion passed by the conveyance 
to li. A right of way hud e.xi.sted for many to the defendant, or he had an easement in it. 
year- leading from to X.. and had been up to Ro-o v. Ctnrhr, 48 L. J.. Q. B. 178 ; L, E. 9,Q. B. 
•the lime of the partition used by H. and P. : — o8.'> : 80 L. T. (140 ; 22 W. E. 744 — Ex. Ch. 

Held, that such right of wav did not pass to P. 

bv the mnieral words used in the deed of Eunning Water.]— A conveyance of land 

piirtition'.' Worthiaqtoa v. Girnmn, 2 El. A El. running water, unless e.xpressly excepted, 

<‘il8 ; 20 L. ,1.. fj. B.'lli) : 0 Jnr. (x.s.) 10,j8. which is not to be presumed. Canhuui v. Fish, 


Tlie ]ilaintift‘ lieirig the owner in fee of land 
partly built upon, eouveyed to the defendant a 


which is not to be presumed. Canhum v. Fish, 
2 Gr. A ,J. 120 ; 2 Tyrw. Joa : 1 L. J., Ex. 01. 
CJlMin tlie eonstructioii of the partiuular instru- 


'dweiiing-house. with a coach-house and stable at monts. executed by a corporation to a purcln 


the back, tiiul a field, together with all ways, 
waters, easements and advantages whatsoever to 
the dwelling-house and tield belonging or usually 
enjoyeil therewith, with free liberty fif ingress. 


— Held, tliat by the conveyance of one-fourth 
■‘of ami ill theleatortvateroourso,” the luirchaser 
ac(pii)-ed no interest in the water, other than 
such part as rom.-iined after supplying the public 


Iregreesforthe defendant with cattle I the leat was authorised 1 


■and carriages', over the ferriage road and foot- -Rt-Crrn. v. Plijinouth Cui'2wration,\i 

])ath leading to the dnelling-house, coacli-hoiisc I'ttfiv- ; la L. Ch. lOU, 

and stables, in the noeupation of X. and the n„ i ' m, . . » 

defendant. Previuuslv to the time of this con- , , Canal. j The presumption of 

vevance a ].riv.ito road was used bv carriages, ‘twthaf where a piece ot land is conveyed, which is 
cuttle. Ac., from the turnpike roml to* the defen- ‘t public highway or a non-navigablc 

<laufs coach-house, and stable, and field, from f‘:»ttveyaiice passe.s the moiety of the 

whicii road there was a mite into the field. The hig liwav or river does not apply m the 

defmulaiu ufierwunls pulled down his coach- 
house ami stable, and built a wall acro.s' the 

inivato load near tlieir former site (inclosing a -1 • 2ah-H. L. (E.) 

iiortioii of tlie road which had been cun veved* to i i • 

him in fee-), and lie also opened a mite lit, the ‘ Yards, j—1 he parccds in a conveyance 

further corner of Id' field into the private ^vin-e (lescnbe.l by reficrenco to coloi^ 
carriage load. which he used instead of the A yard delineated but not coloured m 

forniergate.atid drove <-at tie atid carriages along 

the road into the field and back auain :-Hol(l, T t -n no m lof ^* 

that the defemhuit was liable in tresimss bias- /.h) , .1(1 W. 421. 

much as the grant of all ways to the field “ Machinerv belone'ine’ toTVTill.”! — rnn>-i 


■liim in fee), and lie also opened a mite lit the ‘ Yards, j—1 he parccds m a conveyance 

further corner of Id' field into the private ^vere (lescnbe.l by r,fiercnco to colm 
carriage mad. which he used instead of the A yard delineated but not coloured m 

forniergate.atid drove <-at tie atid carriages along 

the road into the field and back amiin :-Hol(l, T T -n no m ^* 

that the defemhuit was liable in tresimss bias- /.h) , .1(1 W. 421. 

much ii' the irrant of all wats to the field “ Machinery belonging to Mill,”! — UiKm, 

belonging nr itsually enjoycil therewith exteiiderl the sale or mortgage of a mill, looms use'i.l in the 
onh to th. tiMi oi tin \s.n as it exi'ttd it the ,nill not attachedto the freehold, but lemovableat 
time ol the giant, through the tlien existing pleasure Held, not to pass under the general 
gate, and the e.xpiC's graiit was ot a rightotway words “machinery Ijelonging to mill.” IIutehiH~ 

xnn V. Kaxj, 23 Bcav. 413*; 2(3 L. J., Ch. 457 i 3 
Jur. (N.S.J (5.52 ; o W. E. 341. 


o 1 ! 1 C ( i well i ng-hi aise . eoi ieh-1 u >usc and stable oi ily. 


Urnninff v. Uxor not 8 Ex. 187 ; 22 L Ex. 7!) j j„,. (N.s.y(552 ; ii,\ E. 34L ' ‘ 

By lease ami release, executed m 1889. 11. and i 

oUters conveyed to \T. a piece of freehold ground. [ Other Cases.]— Where A, was entitled for life to 
witii 11 messuage thereon, adjoining a covered the whole of an estate, directed to be .sold, and 
■gateway, •• togctlmr .with the exclusive use of the | B. (os was supposed) to a moiety in remainder 
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BEEI) AND BOND — Consfructinih 


!is mil esratc: but ini'eality.B, was only entitlcjl was lioM to be imyable iu ]>ritish curmiey in 
to one-fifth, and that as personalty, and A, and London. Xorl v. ItncJiforf. -i VL ^ F. I.'jS; Ift 
B.. for secvirin^ a sum of money lent to them Bli. (N.s.) 483. 

jointly, but paid into the hands of A., conveyed An instrunu-nt executed by forciyiievs in a 
the “ *iindivi«led moiety of B." and all the interest foreign country must. ( m a tlcmun-er, b(‘ yonsi ntei I 
of each of them therein, and levied a tine for according to the obvious impoil. of its terms, 
further assurance : — Held, that A.’s interest in nidess there are rdlegatinns in the bill, that 
one-fifth only of the property was comprised in a<a_'ording to the law of the country in which 
the mortgage. Griermm v. Kimopp, b Bcav. it was executed the true const met irm of it is. 
283. different. Spuin {JCdkj') v. Murluuh), 4 Ituss, 

H. was entitled for life to the interest 22.“) : fl L. J. fo.s.) Oh. (il ; 28 11. B, .“.d 
of curtain rosiiluary estate, to the principal of A son. being indebted to his father upon ;i 
whioh the wift; of A. J. was entitled absolutely, bond for l.OUO/. and interest, sidrsequemly joined 
W. H. being largely indebtei I to A. J.. cxecuiuil his father as surety in a bond for .“)(In/. and 
an indenture, assigning to A. J. all his, AV. IL's. interest given by the father to a third iienson ; 
interest in the said residuary estate. It was ami a meiunramium was then indorsed ujion the 
suhsetjuently discovered that the residuary bond for l,(inO/., by whieli it was agrecil between, 
estate consisted part h' of a fund, the existence the fatlier and the son. that the sou should not 
of which was unknnwji to either of the parties be etdled on to ]uiy the withiii-inentioiied princi- 
at the time of the oxeeutiou of the indenture, pal sum of 1,000/. until the father slinuld have' 
W. H. thereu[)ou filed a bill which, not com- ])ai<l all princijial money and interest due on the- 
plaining that the imlenture had been exetuued l)ond for .bUO/. : — Held, that this indorsement 
V)y fr.atrd. sought to exclude from its operatit)!! difl nf)t :jif,eet the interest aeevuing due upon the 
the additional fund by treating the indenture bmul for 1.000/.. aiul therefore that after the 
merely as a scemvity for the amount then due I deaths of the fatlier ami son the personal 
from W. J-L The Lord Chancellor, however, i representative of the father might file a bill 
dism issed the bill, holding that the words of the .against, the real and personal repre,sentative.s 
indenture were sufficient to pass the interest of of the son. jn-aying fur iminediafe payment 
W. H. iu the fuml in question, and that no ease of the interest on the bond for l.OOOL and 
was made on the ])leadings for reforming the for p.aynieut of the ju’incipal when the prin- 
instranieut . Howltins x. JarliHoii. 2 Mae. i: G. cipal and interest on the bond for bOO/. should, 
372 : 2 H. & Tw. 301 ; li) L. J., Ch. 4.")1. have been paid. Bevd v. Xorritt, 2 Myl. k C. 301 ; 

An asi,ignnient of ‘‘all and singular the lega- G L. J., Oh. 137 ; 1 Jur. 233. 
cies. debts, moneys, estates and effects whatsoever A grandfather, in consideration of a howl from 
and wheresoever, and of what nature or hind the father to grant him an annuity of 50/. during: 
soever, of or to -which J. H.. in right of his wife his life, enters into a counter bond with the 
or otherwise.’- was possessed, will not pass a father, conditioned for the payment to the son 
claim of the assignor'.s Avife to doAvei’ out of the of a like annuity, in case he was not sutficiently 
estates of her former husband. Jirmr/t x. Mn-c- proA'ided for during the life of the grandfather, 
dith. 2 Keen, 527 : t! L. J.. Ch. 3(;i. exclusive of any alloAA’ance from his father. The- 

A., and li. Ins Avife. resident abroad, had a life sou obtains through some other interest a place 
interesr in government stock, Avitli a joint poAA'or iu the Ordnance Office, AA'ith a salary e.xccodiug 
of appointment by deed in favour of their chil- the amount of tlie annuity : — Helrl. that this aa'us 
dren ; and B. Avas tenant for life of other stock, not a sufficient provision* AAdtlnn the meaning of 
Avith remainder to the ohildren of the marriage, the homl. being an office only during ])lcasure. 
The <lividen<Ls on both sums of stock AA'ero rrans- Avhereas the proA'ision in the contemplation of 
mitted Through the hankiii.g firm of C, A Co. to the parties must h,ave been of a permanent 
A, and lb. who h.ad no othci- account Avith that nature. Prclu- x. Smith, 3 Mer. 312. 
firm. In 183(1 A. and I). ap])Ointe<l by deed one- The fact th.at a bond is p.ayable on demand 
half of the first fund to tlieii- eldest son, and the ami that intw'est is payable from the date of the 
remainder among their younger sons cijually, bond is a cii'oumstunc'e to shcAV that it is a sim- 
re.serving a power of revociition as to the shares i)le money bond, and not a bond to .secure 
t»f the younger sons. In 183'.l and 1843. on the tloating balances. Wulhffx.HardmduA Cl. A F. 
respective marriages of tAvo of the younger sons. 258 ; 11 Eli. (x.,s.) 22'J ; b L. J. (o.s.) Ch. 39. 

A. ami B. executed joint- instruments (un- i 

attesteif), by Avhich they dispo.sod that the tAvo 2, Becitals. 

sons respectivelvshouhlreceiA-e from the suvA-ivor t \ , ). i i 

oftheiu;icapitalproportvof7.(mo.lollar.s.‘-whieii , " 

stand in tlm English bank of C. A Co.” -Held, '1 pTri, V’t > ^ 

that, in p..int ofconstrmdion, the Avofds “Avhich ^ L. 11. .1 Cda.K,.) ; IG M.ll.y-d). 

stand in the English bank of C. A t io.'Moseribed Effect of.]— Fecit als in a deed temlered but 
both funds, .■ind that each of the tAVO sons was j executed were held admissions bv the i.arties. 
entitled, tinder the two latter nmtrumeurs. to] on Avhose behalf the deed Avas in-ei.ared, but 
receive only from the fuml over Avliich the power ; capable of beimj rel.ntted. Jixninj v. Pdlln,, 
of appoiiitiuent extended so much money as Avith i pt L. .L, Ch. 79 :''L. lb 9 Ch. 739 ; 30 L T 84K • 
the share he AA'as entitled to out of the other I 22 W II 779 

fiuul would make up the sum thereby provided j "itecitaK in'doeuments are no evidence of what 
Sh-flield X. \nn Bonop, < Hare, 42 ; , there recited, though actual possession, in eoii- 
li E J., i h. 481 : 12 J-ur. t)<2. } formity tliereAvith. Avould constitute a ijrima 

A bond ami warrant of attorney executed m i facie title. Jhudoic x. Cwmiu.'A Cas {541 

ii’elami, by a landed proprietor m that country, pf. fj. fir.') 

to receive a sum of /. “• sterling, good .aild * ' ^ 

lawful money of Great Britain, with legal Estoppel by.]— There may be an c.stoppol hy 
interest of like laAvffiil money of Great Britain,” matter of recitid. Bowman x. Taylot . 2 A. A E. 
to English bankem who had advanced the money 278 ; 4 X. A M. 2(14 ; 4 L. J., K. B.* 58. 


B9S DEED AXD BOND~Co«s//vfctm. B94 

T5uta pavtv to ti dei*il nf <-nnvevaiic-e is not . separate ileed in 1 703. A. deeLired he was seised 
<-ro!,i.ed hr 'irc-itaK eofj'aiuL-d in’ other dewis ■' of the freehohl of lands in trust for B., to whom 
iln-dui^ii whieii Tile Idle so eoiiveyoil is derived. ' he had on the same day punted a lease of the 
Jj.ir tV. V. sh'lto//. 4 N.'a: M. 8.'.7 : 3 ' same lands for one thousaml years, is not evidence 

A. .y E. ' 2 {]:> : 1 11. A: ^V, - 2(^7 : 4 1.. J., K. B, ! of the contents of the deed declaring the trust ; 
337. ; neither is the receipt of a- Master acknowledging 

A roeiral in a lease. ].rofe-i>inur it to b»‘ nimle '.such deed to have been lodged with him evideuce 
iiiiiicr a lea-ing poucr in a vdll devising tm of its contents, though it may be inexistence, 
c-fato tail, docs nor eMop the person aeceiUing ^ A7.77// v. Pa/m*. 2 Ball &: B. 23G. 

I lie lea-'O fi'-iin slii'winu’ that the e-tate tail was ' On the death of one trustee, the suiwivor 
l.arivd. hhirhliaV v.D////.Mi/t. 2 L. II.. Ir. 41». , executed a deed reciting tliat he was desiroits 

A dceil i?i tlie Oldinary form of ii cMunt in foe of retiring from the trust, and that he had 
wiiii.iiit anv reeitab doe- not contain any state- appointed another person to be a trustee in his 
iiicnt of tile criiurMr'- ^ei-il! in fee MitHeientlv 1 place, and conveying the trust property to such 
pieei— to en ate ;m estoppel, in ;i ea-e where the , new trustee Held, that the appointment by 
n.uitoi bad 1.0 tide .u the date of the died, but recital was good. w Pndflon, L. J., 

siib-eqiu'fitlv aeqiilr'-d an e-tate in fee. (inn'ral • Cl). 22(!. 

Fuiinin. fmfl jn.sfiwtd Cn. v. LUmruforl Where the recital in a deed stated a certain 

P,'ru)ti»ri,f liul'hVnuf Snriffii. 10 Cli, 1). lo ; 31» ; act to Iiave been done by a iiarty who executed 
J., '1'. tloe): 27 W. 11.' 210. ' ' j tlie deed, and a defendatit wlio claimed through 

Covi-naut-. for title contain no such statement. I such ])arty denied by his answer that such act 
being merely a bareniu by the covenantor to ]iay | had ever been done ; the recital was yet taken to 
damages if he has III V sucii title. 77>. ' ! be time. Whatnutn v. 6-7&.swt. 3 Sim. lilG ; 7 

An obligor sued on a bond reciting a certain i L. J.. Ch. ItJO ; 2 Jur. 273. 
eoiiddcration. is estopped fnan ple.adingtliat the { By a maiTiage settlement in 1779, lands were 
consideration was ditfereiit. uidess be can make 1 conveyed to the use of the husband (the settlor) 
ir appear by his pleas that tlie real transaction for life : the remaindertothe wifeforlife : remain- 
was fruudiilent or uidawful. Hill v, Hiun-hv.der i der to the children as they or the survivor should 
mul Salford Watorworli.^ Co.. 2 B. vk Atl. .‘)44. ' appoint ; and in default of appointment, to the 

In IKOl, by a deed since lust, after reciting the ! heirs of the body of the wife by the husband ; 
<ouvey.auce to tiie defendants by Liwd Vernon, I and in default of such issue the lands to stand 
by a deed pull of even date, of the site of a canal | ehai’ged with asura of 2.0007, to the wife's father, 
and other premises, iii consideration of an aiimial | liis heirs and .assigns. In 1798 the husband and 
rent-charge of 10*)/., to be paid to him “ or to | wife bj'' a deed reciting the first deed, that there 
the ]iei’son iiv persons to whom the freehold or i was no issue of the marriage, and that they : 
inlieritaueeof the premises thereby i-eleaseflshonld ! intended to bar all the estates and provisions 
for the time belong, in case the said instiauneut ' in tlie former settlement, and to settle the lands 
or deed poll had not been m.ade’’; tlie defendants ; to new uses thei'eby declared, covenanted to levy 
covenanted with Lor<l Vernon “and to and ' a line for that pinpose to enure to srteh uses as 
with tlie said ijei’son or persons to whom the they should appoint ; and in default of such 
freehold or inheritance of the hereditaments and appointment, to the use of the husband for life ; 
premises iiereiidiefure recited to be released shall remainder to trustees for a term of years, 
for the time being belong.’’ to ])ay the said yearly I’emaiuder to the wife for life, and after the 
rent-charge in maitnor as ami at the times decease of both, to the use of the heirs .and .assigns 
whereon tlie same shall become due and payable ; of the husb.ami ; and as to the term, ujion trust 
and a power to distrain for nonpa.vmoit of the | to raise 2,(i()0/.. and pay the same to the wife, or 
rem-eharge was given, and covenants made by | as she sbonhl appoint, and in case of her death 
Tlie defemlauts. fo and with per'^ous described, in ! without appointment, to her next of kin. The 
tlie same terms as the gnaidecs of the rent-charge, j fine did not bai- the first chaige. On a bill by 
In 1827, by a deed poll reciting the Last deed ; the representative of the wife’s fathei', who was 
verbatim, and the fact r»f its loss, and reciting ; also one of the next of kin of the wife (after the 
the death of Lord Vor nun, .and that the - free- 1 death of the Imsband ami wife without issue 
liold and hihcritunce, of the luTeditaineiit.s ami | or appointment), to procure both sums of 2,000/. 
]U’emiscs mentioned and described in the said ] to lie raised out of the. settled lands : — Held, that 
deed jioll, or the said rent-charge or yearly sum notwithstanding the recital in. the deed of 1708, 
•of 10.*)/,” was then ve.-ted in the Eaii of jeme.y, ; of the iiiteutions of tJie partic.s, the first charge of 
and that the ronr-cliarge had been tlnly ]),aid to i 2,000/. should be extinguished, and although such 
Lord Veiaion iliiriug his life, aiul to the Earl of ; charge still romairied, yet the ti'usts of the term 
..li-i-ey since his death. The defemlauts ratilied i for raising the second charge of 2,000/. were not 
and confirmed the deed poll so executed as afore- 1 therefoi'e iuoperative, but the same must still be 
said, and deelaredtbat the sameshould be “good, cari-ied into execution: and that both sums of 
valid and effectual, to all intents ami purposes, 2,000/. must therefoi-e be raised. Furr y. Short Jfc. 
aeeordingto the true intent, ambueauing thereof T Hare, r>12 ; 15 L. J., Ch. 89 ; 10 Jur. 030. 
notwithstaiuling the, same is lost )>r mislaid as A party who by ai»[)oiiiting the whole fund 
aforesaid.” In an action by the assignee of the equally aniongst all the objects of the power had 
roiit-eiiai-ge : — Held, tlmt the terms of the deed exhausted the power, and afterwards appointed 
■of 1801 e.xpl;dned hj'- the recital contained huger shares to some of the objects of the power, 
Therein and the recital of the deed of 1827, and ! and then by a deed poll stated that the fir.st 
that the latter deed, tulmitling under the defen- i appointment w,as a mistake, was bound by the 
shiut'ssealthat thereiit-charge Wiisvestedinfeein j statement in the deed poll: and consequently 
ilie Earl of Jersey, estopiied the defendants from | that to the extent of a. share in the fund which 
<lonying it tmd formed good evidence of a valid j had become vesteti in him as next of kin of one 
grant. Ciri/n v. A7‘«//t Canal Co., 37 L. J.. Ex. j of the tleceased apixiiittees. effect must be given 
122 ; L. B. 3 Ex.2o9 : 18 L. T, (588 ; 13 ’^V, E. 1209. j to the latter ap])ointment. Armytage v. Armg- ■ 
A recital in a tice<I executed in 1739, that by a j tage, 1 Y. & Coll. 0. C, 461 ; 6 Jur. 790. 
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A rocital shewing that a jirini’ absolute convey- , having ilied. an action was broneht to cstablisii 
anoo was hi fact a nuivtgagc : — Held, nut to ■ the niortgag' aNagtihist tht- setlh’ineut : — 

be conclusive on the iiarty clainung tht? Ijcnctit i Held, theut tlie ibiitid/. niorteage was not williin 
of the prior deed, though he entered under the i the sco|ie of the settlement. Held. also, that no 
.second, inasmuch as he had not e.veciited it. | estoppel as to the mortgage was raised by tlie 
Ti/U V. Oiirn. -1 Y. A; Coll. 1!>2 : h L. J.. Ex. Etp ! settlement, tmd there was iioground for cnuitable 
153 : 4 Jur. odd. i relief in favour of tlutse claiming under the set tle- 

A young lady a few moutlm after she eainc of ineiit on account of any repre.-enration made Ity 
age, and on the eve of her marriage, with her ' B.. or standing by on his part. m/Udiux w. 
father'.s cumuirrence, hut without the knowledge | Phiclnirij, (>7 L. ,),. C'h. 34 — C. A. 
of herintondeillmdiand.madoanah'-olute assisni- j A party to a deed i- not e-Ti>]i]ied in eipnty 
ment of lier reversionary inrere.st in a sum of I from averring against, or uJfering evidence to 
stock to the trustee thereof, by a decal, which | (ioutrovert, a recital therein contrary to the fact, 
recited a contract for sale of .'iueh stock to the | whic,h has l)ecn introduced into the deed liy 
trustee, and tiie {»aymentof tlie [uuvlifistsmouey, 1 mistake of fact, and mtt thrmigli fraud or deeep- 
aiul n}Hiu this deed wa.s indoi>ed a receipt tor i t ion on his part. Jhuioltc w HaumvxA.. 11. fi Eij. 
the parchase-inoney. signed by the Indy, no I 2b. 

. purchase-money having been in fact \)aid; — Hcdd, ! Where, therefore, a deed of release and in- 

that the fal.selmod of the rctatals in the deed [ demnity to the executor of a la.stator contained 
alone would have been snffieient to prevent ibc ' a recital to the etl'eel that out of the te^ta1or■s 
court from supporting it as a seenrity, to the ' re-^idnary estate the executor had retained the 
amount of the consideration cxj>ressed, for a | sum t>f 1',)/. ^.v.. being the aimnuit of the legacy 
larger sum due from the lady's father to the | duty ou the beipiests contained in the will, and 
trustee for money atlvaneod for her education. I in fact the sum so mentioned was only jtart of 
Lmivllin v. Vohhuhh 17 Jnr. 44S. j such legacy duty ; — Hold, that the executor, who 

By a deed, dated in 1S47, entered into between ; w.as afterwards called ou to [lay the balance of 

A. and his son R., and C., after reciting that A. | the duty, was not precluded from recovering suck 
and B. were hiflebted to C. in lO.nliU/. advanced j amount from the estates of the residuary legatees, 
by him. and that tj, was then liable, tis surety on under the covenant for indemnity in the deefl. 
behalf of A. and 15., to B. 15. and .1. T. for a Ih. 

further sum of 3.(HiO?. advanced by them, it was ' When a deed recited that the grantor devi.scd 
fmther recited that the dee<l was exeeutctl in | to carry out intentions cxpre.ssed in a draft will, 
favour of C,, "as well to give further security for 1 which the intending te.stator had died without 
the 10,0007, as to .secure him from all sums of ! executing, ami also pi'ofessed to recite those 
money which he might pay, or become liable to i te^tameutaiy intentions ; hut the recital of them 
pajb in discharge of his liability to 11. 15. and | was in fact erroneous ; — Held, that the emmeou# 
J. T.'* At the time the deed was executed it recital could not be oorreeted by ]-eforence to 
was asserted by C.. and understood and believed I the draft will itself. C/tiiir, In, rc, Ir. 11. 3 Eq. 
by A. and 15., that C. was under legal liability to i 4M.b. 
repay 11. B. and d. T. the 3,i)iitt7. : wherea.s, in I 

fact, he was only morally liable to <eo that their I Title to Patent.] — A declaration .stated 

debt was discharged. ..b, in liis e.xaniination. 1 tlmt letter.s-pateut hatl been g]'antecl to the 
stated, that had the real facts been known at the defendant fur improvements in purifying ga.s, 
time of the execution of the deed, this debt Would and that other letter.s-r.ateut had been graiiteiL 
have been ineludcil therein. In bsp.i B.exeeuteil to the plaintiff for an improved mode of manu- 
a cretUtor's deed in. favour uf ij.. as trustee, for | faeturing ga.s, and that piarts of the plaintiff's, 
the benetit of the creditors uf A. and 13. L. liled 1 invention iiitondedtobesecuredhadbeenelaimwl 
a bill against C.. praying an aecoinit of wli.at j in the .speciiication : that disjiutos had arisen 
was due to y. mider the dee<l of I.'547. and eon- 1 between the jiaities as to their rights under the 
tenting his right, to lieallowcil the 3,(Miu;. ; — Held, j lettem-patent to the use of oxides of iron Ibr the 
that C. not being legally liable for the repayment i purpose of purifying gas : and that, to put an end 
of the 3,0f)OZ.. t!ie plainiiff was. jiotwithstanding j to .such disputes, the parties covenanted by <loed 
the recital hi the ilecd of 1847. in taking the [ with each other for a nunnal right uf using the 
account entitled to have the d.lKmZ. disallowed. ! patents uu the terms of giving notice to use 
Ltilie \\ JJi'nttoii.2‘^ L. ,1.. Ch. 2h4 ; l.s .Jur. 112. : the same. Bn'ueh. want of notice. Plea, that 
An estate^ was settlcil (sidiject to two inort- j tlie plaint ift’s patent was not a good and valifl 
gages to X. in fee) to the use of .A, for life, with i p.atent. in this, that it was not new. .and the 
remainder in default of A.'si.s,sne.whichhapiieiied, j plaintiff was not the true and )ir,st inventor ; — 
to the use of B, for life, with remainder to Held, that the intention of the deed was to 
the use of A. m fee. 15. was abo ahsoluteU pro vent disputes between the paittes and that 
entitled to a 2.(K.I(l7. mortgage for a term of add the defendant was esloiij ed by the dei'd from 
years on the fee. By a settlement made in 187t), denying the validity of the jiateut, its novelty, 
on C.',s marriage (after reciting the title.s of A. and that the plaintiff was tin; true and lir'st 
and B. subject to the two mortgages to X.). A. inventor. Jlilh v. Tnnuhuj, 0 Ex. 2.“(5 ; 23 L. J.. 
ami B. “ according to their res]>eetive estates ami Ex. tld. 
intei-ests ” conveyed the fee simple and all the 

estate, Ac..” of the grantors to trustees to hold Shares. 1 — A., by indenture, demise<l tf> 

(subject to the mortgiiges to X.), to the u.se of A., B. for ten years tlie dividemlH to be dechireil on 

B. an<lC„forsncces,sivelifeestate.s, withremainder certain railway sliares at a yearly rent, payable 
to uses to secure a jointure to C.'s wife, with half-yearly. In an action by A. against 15. np(»n 
remainders over. This deed contained no refer- j this tleeil, the declaration alleged tluit A. was a 
ence to the 2,000/. mortgage. B. afterwan is ! member of the company, and as such was pos- 
voluntarily transferrcii the 2,000/. mortgage to scssed of or entitled to certain shares therein ; 
G., who charged it in favour of the plaintiffs, the declaration se,t out the mdeuture. and alleged 
who had no notice of the settlement. A. and B. j a breach of covenant to pay the rent. B. pleaded 
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Tiiut A., lit 'h>.- titiii' nf thd inakiiitf of the iiiilen- 
frav-. ua- tinr i ,i L of or cnritlwl to the; 
.'-luijv-s : — Hulil. rliiif ]’>. wii-i e-tuiiix d by Iih ik'itil 
foMi.-o iili-ihliiio. ISrrh.'fi 7 Man.&CJ. 

; s S,.,,rT (N.R.)t^f:4; iKvV L. 5Sti : ItL.J,. 
( P. 

Consideration." — An obli^roi'. >ut-il on a bond 
;i ooii^iderutiuii, is esto]i}>e(l fnna 

plcudinu- that The fon-idfratiorL was difforuiit, 
liido's iic cMit inakii it api.ear by pk-a that the 
n-at itati-uftioii was iratidiik-nr nr imlawfiil. 
.///7/ V. Jli! i/r/n-,\/ri" n ml Srf/i'nrd U f/b'/v/’ar/.'-v, 2 
lb A- Ad. ; 2 X. A M. r,7:-;: 1 L. K. lb 
2;iti, S. P., Unrhu! v. mi n.sti'r Jm/it'itmiieiit 

7 Kx. f'to ; 2i I.. J.. Ex. 21t7. 

On whom.j — WI mtc arooitai in an iiistni- 

nu'iu undo!' -eal E inieinkd to Isi a stafiiiiiunr 
whioh id! tin.- ]tarrii,'-i to liu; deed have niatually 
ivjivmJ tw adniit as tnio. it is an c-stoppL-l upon 
all, wlioihia- tiiev are ptirties ro the deed Ijv exe- 
euriinj: ir. -.r only by :ure})ting' it. lliil when it 
is intended to bo the sfaretnent of one party only, 
the estoppel, thouyh all have exeeated the deed. 
i.s ennlined to that party. The intention is to be 
p'-iifhereil frojn eonstiuiinr the itisrrtnnenr. Sfrnutf- 
hiU V. Jim-h. M Q. lb 7t<l : 1!» L. .L, Q. B. 2t)h ; 
lUnr. TIL 

Partnership Release.] — In trover for 

paper, it apjieared that the plaintiff and the 
defendant h.'id been in parttiei-ship together as 
[japer manufacturers and iron nierehants. The 
partuer.ship was dissolved liy a deed which 
recited that it had been agreed that tire bnsi- 
liess i')f piiper niannfaettirer should belong exelu- 
sively to the defendatit, and the bu.sine.ss of an 
iron ineidumt to the plaintiff, btit that the 
plaintiff .should receive out of the stock papier 
to the value of bSkt?. -bv. lid., which should 
remain in the iiaper-inill for a year at his option, 
'i'he deed ako reeitod that, in performance 
of that arrangement, pajter to the value of 
4.V. lid. iiad heen tielivered to the plaintiff. 
UTui the same was then in the mill, as the plain- 
tiff; acknowledged. It was then witnessed that, 
in performance of the arrangement, the plaintiff: 
and the defendant dissolved iiavtiiership. and the 
plaintiff assigned to the defendant the .stock-in- 
trade of tile business of a paper manufaeturer, 
e,xeept ihe -bv. lid. worth of papei- so <lo- 

livered to the plaintiff as afore.said : and the 
dcfeiulaiit assigned to the plaintiff the stock-in- 
trade of The business of iron nierehants ; there 
Were al-o mutual relea.ses. Xo jiajicr whatever 
was .set apart or delivered to tlie plaintilf, but 
the jiuy found that the defendant had eonverteil 
the wiiole stock: — Held. thar. the parties were 
estopped by the deed tosay that no such tlelivery 
had taken place. If/b'.v v. IVooihviird^ .I E.x. 
r>r,T : 20 L. J.. Ex. 2t)l. 

Hot in Collateral Action.] — llecitals in a 

deed do not operate as an estoppel against a 
party to the deed iii an action not founded on 
the .le<‘d. but collateral to it. Marijun. IiJ,f pi(i"t(\ 
Simpmuf. I/I /r. 1.7 L. J.. Bk. ffd 2 Oh. 1). 72 i 
.‘54 L. T. :S2it : 24 W. K. 414. 

Where uilistinct statement of a jiarticnlar fact 
is made in the recital of a bond, or other instru- 
ment under seal, and a eonrracd is nuule with 
referciiee ro that recital, it is not as between the 
parties to the instniinent, and in an actitm ufmn 
it, competent to the party bound to deny the 


; recital ; and a recital in an instrument not umier 
I seal may lie such as to be eouelusive to the same 
I extent. Cf/rjif’iitpr v, Jinller, tj M. A W. 209 ; lo 
; L. J.. Ex. ;m. 

I But a party to an instrument is not estopped, 
j in an action liy another party not founded on 
the deed, and wholly eollateral to it. to di.sputc 
the facts so admitted; but evidence of the cir- 
ciunstanee.s under which such admission was 
j made is receivable to shew tijat the a Imi.ssion 
i was inconsiderately made, and is not entitled to 
j weiulit as a ])roof of the fact it is used to estab- 
lish': Ik 

Hotice by.] — A general recital in a deed that 
there are mori gages on the estate: — Heltl, to 
affect p:irtics claiming under the deed in the 
notice of a morltrage not. .specified therein. F/tr- 
/vin V. Itam, 4 Ileav. IH ; 4 Jiiv, 1028. 

Controlling Effect or Explanation by,] — 
Where the words in the operative part of a deed 
of conveyance are clear and unambiguous, they 
cannot be controlled by the recitals or other 
jiarts of the deed, v. Tre.r/t/iiun, 15 Q, B. 

7:}4 ; 19 L. J.. Q. B. 4.58; 14 Jnr. li:-14. 8. P., 
On< V. Mitahell, [1893] A. C. 2;18 ; 1 11. 147— 
H. L. (Sc.). I/iqlrhii iSiviff, 10 Bing. 84 ; 3 
M. A Sc. 489 ; 2 L. J,‘, C. P. 2til. 

But where those words are of doubtful mean- 
ing, the recitals or other ] tarts of the deed may be 
used as a test to discover the intention of the 
parties, and to fix the meaning of those words. Ik 

The rule that lecitals may control general 
words is applicable to all deeds, and not only to 
releases. Jr/it/un- v. Ji'tinar. Hn L. J., Ch. 329 ; 
L. lb I Eq. 301 ; 12 Jnr. (^’•.S.) 138 : 14 W. li. 
305, S. P., ChUdrrH v. Eurdk/j, 28 Bcav. 048. 

In the construction of a deed, regard must be 
had to all its parts, and general words are to be 
restrained by a }iartieular recital contained 
therein ; ami if a deeil operates two ways, the 
one consistent with the intent of the party, atid 
the other repugnant to it, the courts will put 
such a con.structioii on it as will give effect to 
such iutciit. which is to be derived from the 
whole of the instrument. ih/Htj v. Forhoi,\ 4 
Moore, 448 ; 2 Br. A B. 38 ; 22 li. li. (ill. 
8. P., Cur run v. Armittirie, (> W. R. 513, 

Where the recital and the fl[)oratiYe part of 
a fleed are at variance, the latter mu.st be acted 
on until the deed has been reformed. In a suit 
to reform the instrument, the court would be 
enabled, from the circumstances, to judge which 
was erroneous. Hammond v. Iluiiimoiid, 19 
Beav. 2!). 

A covenant in a deed, if ambiguous, will be 
controlled bt' the recitals. Selbi/ v. (Jry/stal 
Palace (Ian (Jo., 30 Beav. fiOti. 

A marriage settlement coutainetl a recital that 
the land intended to be dealt with was .subject 
to a certain charge, and to a term of 1,500 years. 
The ojterative part of the deed referred to a 
schedule, in which certain Ends situate in four 
towiLships in the county of Dui-hara, and subject 
to this charge, were particularly describetl. The 
0[)Crati've part also contained general words re- 
iorring to all other lands belonging to the .settlor 
in these townships. The settlor, at the time of 
the settlement, was entitled to other lands in two 
of these townships of about the same value as the 
scheduled property, but subject to a different set 
of charges to those mentioned in the recitals : — 
Held, that these last lands did not p-ass by the 
deed, ami that the operation of the geuera 
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wards was eonfiued to the lan.ls which were to proper tv over which he had no onwer and in 

™ inreror-and that the wife, 
f;-’ cA 'P’nM C^.y;-/) y. Durham therefore, was not hniuid to brin-' itin, sottle- 

^ Tbp ■ . r i! property .dven to lier separate use. Dairr^- 

Ilie optiatue parr of a power of attorney v. TmhvrU, is C’h. J) Ihjl- 45 L T lbs - -nt 
apixnnted X. and T. to be the attorneys of the W. It. 7ii:-?Ao A ’ - ' 

Idaintiff wuhour iji terms limiting' the duration A marriage settlement reeib'd an •nTc-enuml- 
tL\ II' was preceded by a recital to convoy a^-ertaiu e^tSc Sve ntS 0™“ !; : 

de irrm -%-‘ f lands of Ballyhonry. aiul its ,snb-<lenonuua\i<.ns ■' 

dcuoih ot appointing attorneys to act for him but the operative part of the deed nui'nnrfcd to 
during his alisence :-neId, that the recital con- convey by name, as u st^-'ile d/n loi^.^^^' 

!hf histnnncnt'''u/^ 1“* pr.n-ed'were 

rL, ^ reputed a sub-denomination of Ballvlienrv— 

k ir al V the period of the Held, that there was not sufficient S! '-mV 'of 

strnctuui htic the opciatito paXJdoubtfuliV nuIXaXa -Hii llmhf elflt siditcTm the 

K “iXf 

esXXwt^eXhrinXlnd^hiTaU^^^ -1/'^“ assignment of one equal eighth part or 

SESSSS-H-S PpB==“3 

PpHsiPs 

21 It ldiut'.'"^""'^ '' B. S; AM. 62,1 : ^ A tiustee for » taithig comimiiy had rosttil 

rt“E ^'"‘P ?“f*? "“"‘irS'PSh niM ako 

or the husliand in her right, to the value of 200/ fnXtX'X^ ^ contained recitals shewing an 
at anyone time.shoulrl be settled unon the rm«rs ‘titcntion to pass <0 new trustees for the bank 
thereinafter .iednrJl iXil him by way of security 

was thei-eby agreed and declared betweai/nn 1 ^ recital of a request by 

by the parties thereto, and the husband thprtffiv w B^'operty generally 

covenaufeii with the trustees tint if \t anv time avf f*'**^^t trustee. At the time the ileerl was 

during tlie coverture any real or personal \sXo mrX li to the inimls of the 

slioukt devolve on or iest in 10^X0 rfX p " r property vested in 

husband in her right, to the amount in vnbiP nr Xf V ^ ■‘iccurities :— Held, 

200/. at ally <>ne times tp"insb.m«TvT that leaseholds of great value, which were the 

doan<io.vecnte,orcauscandprocu 'eto imk le /w! LrXKV' b bank did not pas.s. 

tld,,r !'*> «■«' 6»..™rin ffiTlTw. il.^’ J"!-- !’- 

micra.'to,' ,|lr , die Uf'” ™'''’ “I'l'H-w xvliether 

f .ixsLsp; 'XisS wFI/p " 

deed was e.vccntetl by the wife’.s mot}i(‘r iTiwmr ,inia bi A. agreed to give a .security for the 
which, during the coverture a sum cvccpOmi r '. i*”**^ due, iir whidi might thereafter be- 

2(M)/, became payalile to the w’ife for her senarate IX'-' t^'-'aipaiiy. This was 

tise:~HeIcl,lXFry, J.,that HriXL waX?X^^^ X v-'"* bi 1845, which, 

the «)veimnt, and must be settled Bid held cPiimntX^T 'Agreement, assigned all stuns 

by the Court of Appeal, that as the werXei^^^n ® ““'-'bt tliere- 

of the (letH was clear, the recover :_Held, that the deed passed all 

BhonM lx, done, nn/timt ,k“e(S n? it'Vj.o'’ P“'?' ,yb« * -»«, lu «, 


w- 
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Ti.iti; IVu- -Ki'Z. in cunsideration that he the release, were not, nor was any part ineluded 

s'iuid<l withdniw .m f’cunninu fiuin tJie }n-uins(‘s or meant by them or by the defendant to be hi- 

of i!ie former, the plaintiff exeeutetl a ireneral cludeil in tlie sum set against their nauios or in 

of all suit-i. uhieli. after reeitiug the the release. If). 

auTeennnt to witlidraw the exeeution, tox, pro- A., the mother of B., having entered into a 
<_( >‘dt,d lo -.tau. “ thaf in pin-iunee of the amne- bond on his behalf for 1,000/., E. e.xee.uted an 
jiieiit, and in eon^iderati^n of the said sum of |(»/. indemnity homl of the same date. viz. 20th. April, 
lA'intr now --o paid, as hereinbefore is mentioned, in the sum of 2,000/. eomlitioned for the 

j^e. —Held, in an action <tu a promi'-ory note payment of 1,000/. three months after her decease, 
whieh Iiaii b(H-u diHmnoured. that the release was On the 9th February, 1801, A. made a eodiei] to 
no bar io tin- vail. a> the ireneral words were her will, by which she reliuquLshed two debts due 
qualitied ]»y the reeiral, which slated only an from him.'onc of 1,000/. and one of ."atn/., and 
aL’-reeim-m to pay. and not an actual payment of de>ii'ed him to be punctual in iiulemuifyiiig her 


Oh; -Io/. Lmitpiui v. Coi'l'i', 
J D. .V U. 21 1 : 2-1 E. il. -iss. 


In an aetimi on a eni 
and iiiiother, a relea-e wr 
by reeifiag "tbat varinu 
iiig between S. and J.. 
bmugh! by them against 


mint Ijy S. against J, | A, e.xeci 


; estate against the 1,000/. bom I of the 20th April. 
I 'I'hree days after the c.xecution of this codicil, 


pleaded, which liegan 
disputes were subsist- 
ind actions had been 
‘aeh other, wiiieh were 


.'•till depending, ami that it had been agreed be- 
tween them thiir. in order to put aii end thereto, 
-1. slnuild pay S. 150/., and each should e.xecute 
a reiea.se to the other of all actious, causes of 
aelion. and claims brought hy him. or wliich he 
had against riic other"; and tlieri proceeded in 
the usual general words to release all actions, i:c. 
whar-oever ; — Held, that the effect of the .general 
wonl> was eoulined hy the recitals to actions then 


lioninga .sum of oUO/., for which she ha<l his 
hond, and two sums of i,St.)/. and iioit/. due to her 
from !>., for which she had receipts, expressed 
that site liad agnxxl to relea.se B. from tho.se 
sums "and of and from all or anj' other sum or 
sums of money, claims and ilemands thereby 
secured or intended to be .secured, and all other 
sum tir sums of money, claim, and demand what- 
soever’’; and released him aceordingl.v from 
those sums, and all claim on account of tho.se 
sums, " or for or on account of any other matter, 
eau.se. or thing whatsoever”: — Held, iirst. that 
this release dul not extend to the indemnity 


commenced, and in which 8. was the party on j bond : and, secondly, that no intrinsic evidence 
■^ine side, and J. on the other, and tlmt it could could he admitted to explain the intentions of A. 
not be pleaded to an action brought by 8. against as to tiie release. Ihitclu-r v. 1 Eos. & 

J, and iithers jointly : mid that parol evidence P. HH. 

was admissible to shew that, at the time f)f e.xe- ,, . ,,,, „ „ , i ^ i 

euting the rolea.se, there were mutual actions — “ Parcels.]- 1 he parcels maj bo cotUiTjllal 
depending bet^t-oeu S. and .1. for other causes / in 

than that of the }irosent suit, and for such causes ^ ’ rr y}i \ 

t *:»• . V 7 . o T> f, \ 1 I-- ITT W. -It'. ‘tD4. DetUfion v. Jlaltdaif, 8 H. ^ is. 6/0 : 

T li S l».i^ Ad. 1 io . 1 L. J., 2,^ Ex. 25 ; 4 .Jui'. (\.s.) iuU2 ; ti \Y. 11. T19 

release, though unlimited in its terms, held, 

from tlie recitals ami context, to operate only as Covenant.] — A mavria,ge settlement re- 

ro a particular sum mentioned in the recitals, cited an agreement that the futui-e property of 
IJndt) V. Lnuh), 1 Beav. 490 ; S .L. J., Ch. 284. the wife should be settled, hut the covenant to 
A relea'^e contained in a deed, wliich recited settle was on the part of the husbmul alone, to 
.tluu the defendant stood indebted to his creditors e.xeeute all necessary deeds, as that sueh pro- 
in tlie several sums set to tlieir respective names, perty should (so far as he was coneerued) lie 
and tliat they had agreed to take from the de- vested in the trustees, on the trusts of the .settle- 
feudaut l.^w.'in the pound upon the wliole of ment : — Held, that proiierty afterwards given to 
their respective debts, whei'chy the creditoi's, in the seiiarate nse of the wife was not liable to be 
^'on-'ideratiori of 1.5.v. in the pound paid to them settled. JLimmiiuil v. TIttmmitii(l, 19 Beav. 29. 
before exeenling the release, each and every of By the marriage settlement of 0., dated in 
them did release the defendant fi-om all manner 1821, a .sum of money was settled upon the 
•of aetion-i. debts, claims, and demands in law children of the niarna.ge .as 0. .should hy deed or 
and ciuity, which tliey or any or either liail will appoint ; and in default of appointment, to 
against liim. or thereafter could,' shonhl, or might be divided amon.g*' all the children td; twetity-one 
have, by reason of anythhig, from the beginning equally. B.v his will, 0. did not validly appoint 
•of the world to the date of the release, was held the fund, hut he gave certain legacies to his 
to release nothing but the resiicetive debts, and children, of whom A. w.as one, at twenty-one. 
all a(■!ioIl^ and demands touching them ; for the By the, marriage settlement of A., dated in 18.51 
general wonh cif release have ivferenee to the (site being then an infant), after reciting that 
particular recital, and .shall Ite govmictl by it. A. was entitled to certain sums and to other 
V. Ilomcruluim. 4 M. i!c 8. -J2;} ; Hi A It. interests, and that it had been agreed that the 
51(i. intended husband should covenant to assign to 

Therefore, where to an action by the jdaintiffs trustees all the property which, “under the will 
Oil th<‘ defendant's bond, the defendant pleaded or otherwi.se of the said 0.,” A. might become en- 
tbis release: — Held, that the plaintiffs, in their titled to, the husband covenanted to assign to 
re{)h5'arion. rniglit plead tha! the bond was given tni.stees all the property which, “under the will 
by the defendant, with others, as a .security for or othenvise of the said 0., or otherwise howso- 
thc T'cjiaj’-mcTit of bills drawn upon them bj- the ever,” A, might become entitled to. A. attained 
slchmdaut. and for inonej’s advanced to him, and twenty-one, and a share of the uuappointod 
that, the ,sum set against their names iii the re- fund, under the settlement of 1821, becoming 
lease was due to them from the defendant on the therefore payable to her Held, as between the 
■day of the release on his own account, and the truatcesof thesettlementof 1851 and thehusband 
moneys iutended to he secured by-- the l»ml, of A., that the former were entitled. Otr-en's 
nlthongh part was due at the time of executing 'lYuat, In re, 1 Jur. (H.S.) 10(59. 


■ ■ - a 
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he word!! ill the operative part beiiifr eieiuly 
eieiii to iiiehiiie the interest Avlueh A. took 
uiiappoimcd fund, rite cvuirt refused to cut 
n (If, wu bv referenee to tunbi.stuons v.-ords' in 
:eital which did not clearly’- include .such in- 


j in the recitals of tin proposed dec fl weie adnns- 
iu I .slide as evidence, yet they were not eniudusivu. 
hey were not admission.- of fact- within the 
wledire of the defendants, .and the court 
Id fxainine. the facts on which liiose adinis- 
s Were based, and (kterniine for it-elfwlmt 
ylit ouuhr to be attached to the riditiissions i 
of that the deed of Oe.tober. Is41. did not lu.stifr 
mt theiuferenee that ,R. was .-ei-ed of tlie, nwiiold's 
ah eom[(rised 111 it at tlie date of his will, but that 
to on^the eontrar.T the omission to enrol that detii 
'Pn rather ls>d to the infeimico that the frceliolds 
were afterwards found not to have passed by liis 
ocj. will. nor. to be subject to the entail, and that, 
ho therefore, the ap])eal inu-t be dismissed with 
or ciiftts. liii/Jf!/ V. liullf'n, -M L. J., Ch. 70 ; L. It. 


niortympair. with two sureties, entered into tt 
lioiid to the m(.n'f,i4'a,”'ee. the eonciition of which, 
afteimncuting that the mortgagor 
tailyif premises of which be iiad eovenartted to- 
sutfei- a recovery, to enure to the use of the 
mortgagor in tee. subject to tlie proviso foi" 
redcinpi ion. wa.s. tluit the bond should be void if 
' tin; reeoveiy -honld be suJiered, so and in such 
luaimer, as ihar under and by virtue thereof, 
and of tint mortgage deed, the premises should be 
vested in the jilaiiitiff in fee. according to the 
true iiiteut and meaning of the mortgage deed, 
subject only to the prt.iviso for redemption. The: 
recitals in the mortgage deed stated a seisin in:, 
i'ee by tlie mortgagor’s maternal grandfather in 
1 7!>r). A deed of sertlemeut and tine in 1 7!)5, by 
n ’■ ” i '^‘^’ki^hter and devisee and her husband t'o' 

iiU other , themselves for their lives, with power of appoiut- 

• I ment by the former, which she, in ISO!), executed; 

• jby a devi.se to her .son. the mortgagor, for life, 

' and his .sous in tail ; ami also a conveyance after 

the wife'.s death of tlie husband'.s life e.state to- 
I he mortgagor, were proved. In an action on the 
bond agahista .surety Held, that these recitals, 
were suffleient evideiice that the maternal grand- 
father of the mortgagor had seisin, and that tlie. 
l)o.s.st‘.s.siun had followed the limitations and 
1 -ower of t he deed of 1 nr,. Mimrih v. Brtwni, 

1 Tyrw. 182 ; 1 C. i: J. SOT ; 3 Y. & J. .123 ; i> 
L. J. (o.s.) Ex. 8 A 

As Acknowledgment of Deht-I—By the 

acknowledgment of a de-bt in a deed under seal, a 
covenant to pay will not be implied where the 
acknowledgment is merely collateral to the pur- 
pose for which the dec. 1 was executed. Jdchmnv, 
Eiidern Jf.f/.. IT L. J.. Cli. 303 ; 7 Oh D 
7)73 ; 37 L. T. (UU ; 20 W. Il.'.llH. 

Where a deed on the sale of certain inventions 
and patents contained a recital that the purchase- 
inuney had been paid, it being held that no ex- 
press cdveuaiit was cuntaiued therein for pav- 
meiit Held, further, that in the face ()f . ,snc}i 
uckiiowlet.lgment it was impossible to iiniily such 
a covenant, and that on [irirtial evidence. ' !/(«•- 
go«’.v Anrhor (’,i. y. 3.") L. T. 

^ conveyance, after reciting thfit it ha< I been 
g that agree<l that 1.1(107., part <.f the purchase-monev, 

-md the shonh be paid m a mortgagee of the premi.sns, 
light be and that the re.sidue of the purehasc-numev, 
e might 4b0/,. should bo paid to tlie vendor, witncssfid 
lolds as that, in consideration of the 1,100/.. paid to the 
; iTi the moi-tgagee at or before the se.aliug ami delii’crv 
of the deed, the receipt whereof the uiurtgagce 
. -n and from the mortgage-monev and 

-Ti part thereof ac(,uitted and (lisoharged the 

SBtons contamecl vendor and purchaser ; and also in consideration 


sei.se 


Evidence of Title.]— In bs,',]. i;.. i.y pis 

will, purporrcil to devise a farm, consisting partlv 
of freehold- ami partly uf copjdiol.ls. to a^rriistoe 
upon tuTst to sell and divide the proceeds 
amoug,st five iiei.sons, of whom the plaintiff was 
one. Tlie plaintiff came of age in ]8(J7. utul 
shortly afterwards sold her .me-iifth share under 
the will to her nnele. and executed a doe.l eon- 
veyiiig to him her one-fifth share and •• ' 

the^e.st.-ite.', shares, j.arts, and interests” of her 
m the farm ; and her uncle mortgaged the farm 
(otiun- shares in which he todc under the will) 
to a ioaii c.impiiny, Subsefpientlv. the uncle hv 
chance <hs;eovered an old disentailing deed, date! I 
in Uctober, 1841. from tlie mm-em-ohuent of 
which liis solidtoi's inferred llair the plaintiff 
^vas really entith.-d to an estate tail in all the 
trcylioid parts of the farm. Tliereiipon lie caus(>d 
a dratr deed to be prepared (to which heaml the 
loan compiiny were p:irties;,i’or exeeuti.m l.v the 
plaintiff in order to bar the entail. Tiiis draft 
deed recited that in 174(1 11. devised ail Ids free- 
holil and coiiylmld hereditaments to his dauditer 
in tail : that in 184n his grandson 15. beeanie 
entitled to those iiereditainents as tenant in tail 
anti tliMt in .IpS 41 he barreil the e^^tat'e tail in the 
copyhold.s. and cxeeuti?.! a deed dated October 
1^41. which purported to bar tlio e.state tail in 
the treehold.s, hut ilmt that deed was never 
curollcd. and that, therefore, tlie estate tail in 
the freeholds had never been barred. I’he 
plaintiff refused to execute the proposed deed, 
and relying upon the admissions c(intain(,‘d in 
the recitals, but having no otlier evidtutee that 
the hveholdH coifipiise<l in the deed of Oerober 
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of Tile i:(‘iu7.. {.niil to till.- viTnlni' asi before nieii- 
(i. ihe reel ipt tvlieivof. and iilsi > the payment 
of til.; nio!'t;jr;i,ee-inoney, inakinL'' in the whole 
l.MSnf.. tlie vendor ilieivby aeknouded.ured, and 
fro'.H tl'.e 'anie and every part thereof aeijuitted. 
n-k-a'ed. and ili^eharged the piiieli:i>er : — J-Teld. 
to be no e'Toj-ipel upon the vendor, the release ity 
the word- “iis Ijofore nientioned," iVc.. referring 
to, an. I beittir pualitietl by the reeital, whieli 
snii.-d an apreenniil to pay the !dtt/.. and luit an 
actual j«ivnienr, .AV/fre// v. ,<uniiiirrr-(. 2 Y. .k J. 

•mr : ;ii ii. ii. did. 

.V reeital of the e.vi-tenn; of :i debt uitiy 
amount. Ity reference to the context, loan implied 
contract to pay; but doe-, not. of itself. Jieiie,-.- 
.-nrilv iniplv such a eonti ae.t. /'r/o/.v v. L’/rrnt. S 
l)re\V. 2.-. : d Ihp Uci.. Kid ; :i W. U. 1 I'd : 21 L..i.. 
Ch. 2 I'd; 1 dur. (N.s.) d. S. l’„ fb//r/wc// v. 
'J'tufltu-. 7 Scott ri'.t ; d Man. (b .^.‘<1 ; 12 

L. d.. i*. dd(!. 

Where a deetl (.‘.Kocuted by A. tuid 15. recited 
tlitif A. wtis indebted to 1!. in various stuns, the 
iiinouuf of which was not yet ascertaitied. and a 
balance not yet struck, and tiiar A. was willing 
to [ijiy r>. the amount whiidi might apjicar to be 
title to 11. in respect of such sums, such amount 
to be ascertained and paid us 1 hereinafter men- 
tioned. and tlm deed aftcrwar.ls provided for 
taking the accounts Iry the arbitration of two 
jiersons nainod in the deed ; — Hehl. that not- 
withstanding the clause as to arbitration, the 
recitals amounted to an absolute promise to jiay 
the ainoimr when ascertained, and that when 
eruij'iled with extrinsic lairol evulence as to the 
amount they were suflicieut con.sistently with 
the statute U Goo. -be. 14. to take the debt out of 
the Statute of Limitations. Clu'diju v. Didhii, 
4. YA Coll. 2:-5S. 

Eeference to another Instrument, j — An 

obligor of a bond conditioned for the. [laynioiit of 
rent, at the rate of 17l)<b a year, ••according to 
an indenture of lease,’' is estoppci.1 from saying 
that the rent re.serve(l by the imlenture was i4Ub 
a vear. Liihmui. v. 'JWmprp. H N. & M. (UiH ; 1 
a' Lk E. 71)2 ; 4 L. J., K. B. 207. S. Ciirtpr.s 
'/'riififu. In />c, Ir. II. 3 Eq. 40.o. 

If a bond in its recital refers to a bill of ex- 
change as The princiiial secui’ity. the bond may 
he const rued to be only a collateral security, 
although it is a sjiocialty, and of a higher nature 
than rile hill, which is only a simiile coiiti'aet 
debt, litnih af Irrlittiil v. lirrnd'oid, (i Low, 
284 ; li» U. R. ho. 

A deed of indemnity recited, that by a former 
deed the plaintiff had bGeomc trustee to a com- 
pany, and incurred certain liabilities; — Held, 
first, that in an action on the deed of indeimiity 
to recover monej’ paid to a creditor of the com- 
pany. it was iiiciunbeut on the pdaintitf to produce 
the ftirmer deed, to shew that he became liable 
as trustee ; sceomlly, that such deed, when pro- 
duced, cuiihl not be received in evidence without 
proof of its execution ; rliirdly. that no more of 
the former deed was proved by the reeital in tlie 
latrcr than was aetuallv stated in that recital. 
ai/Mt V. Ahboff. 8 N. .k P. 24 : I Mb W. A' H. 
.sp : 7 A. A E. 7.S8 ; 7 L. J., th B. til : 2 Jur. 80U. 

Eestfaining Liability.] — A covenant of in- 
demnity. unlike a release, is not to be restricted 
by its recitals. JStiker, In rt\ Collinx v. Jll/oth'n. 
Hennuin, In nv. lilnulenw n7.\'7/. ."»] L. J., Oh. 815 ; | 
20 Ch. L. 28(3 ; 45 L. T, 8.58 80 W. E. 858— | 

C. A. ' ' ; 


; The exlout of the condition of an iudenniity 
I horn I may he restrained by the recitals, tliough 
the worrls of the condition import a larger 
i liability than, the recitals couteinplate. PmrmiU 
i V. jS’wwi/nmv'ff, 4 Taunt. 5138, 

I The recital in the condition of an indemnity 
I bond, jn-ofessing to stale the iigreenumt between 
I tile parties, does not eonlinc the responsibility 
1 of tlie .sui'etics to the limits therein speeitied. 
j Ah//.s-iw V, if(c77, 2 Camp. Hi). 

I Tlie condition of a bond recited t;hat the def en- 
I dill it. had agreed with the plaintiffs to collect 
ilicir revenues from ■‘time to time for twelve 
j months” ; and afterwards stijndated, that “at 
jail times tluireafter during the cuiitiniiauce of 
I such Ids employment, and for so long as he 
should continue to lie umplnyed,” lie would justly 
aeeoimt and obey onlors : — Hehl, fliat the obliga- 
linn was cimlined to the period of twelve months 
nicutioncil in the recital. Ijirnrponl Wnfnnrorlin 
\ V. AtliUmm, B East, 507 ; 2 Hmith, 854. 

A bond taken iti the jienal sum of 1,0()07. can- : 
not lie reduced to 5007. by a recital in the con- 
dition that the parties had agreed, to execute a 
bond in the sum of 5007. Intflnhij v. Hnnft, 
in Bing. 84 : 4 M. A Sc, 488 ; ‘ 2 L. J., 0, ‘pi 
2t;i. 

The condition of a bond, executed by the prin- 
cipal and two sureties in the penal sum of 1,0007., 
contained a recital that the obligor had taken a 
farm of the obligee, subject to the payment of 
rent reserved in a lease of even date with the 
bond, ami that it had also been agreed by the 
obligor and the obligee, that the obligor should 
enter into a bond with two sureties in the penalty 
of 5007. for the due payment of the rent. Hent 
having been found by a jury to be duo to the 
anioimt of 7407., the court refused to reduce the 
von lict to .51)( )7., to which only it was contended 
the sureties could be liable by virtue of the 
recital iu the condition. Imilnhii v. Mondptf, 8 
M. A .Sc. 488. 

A., as surety, executed a bond, the condition of 
which reciteel an agrocmoiit between the directors 
of an Indian railway com[»aiiy and P., whereby it 
was agreed that P. should forthwith proceed to 
such place in the East ludie.s, at .such time, and 
by such conveyance, as 1 he conniauy shouL I < lirect, 
and .should there serve the companj' as engineer 
at a certain salary per month, to commence from 
the day of his embarkation at Southampton. 
The eondition was in terms of the recited agree- 
inunt, but mentioned no place of emliarkation. 

, 'The compauy paid for the passage of .P. to India,, 
i on board a vessel about to leave .Southampton ; 

\ bur the bond not having been executed in suffi- 
■ cient time to enable him to go by that vessel, he 
was directed by tiie coinjjany to go by way of 
Marseilles, ami so meet the vessel. He embarked 
at Dover, but never reached Maiseilies, and in a 
short time returned to this country Hehl, that 
the condition of the bond was not restrained by 
the recital, and consequently that the surety was 
liable, notwithstanding the princiiial did not 
enibai'k at Southampton. Eftinn v. AV7e, H> 
Ex. 1 ; 2 C. L. 11. 1222 ; 28 L, J., Ex. 285 : 2 
AV. 11. 478. Sec A’, B”. 2li/. v. WhUiraij, 10 Ex. 

77 ; 2 C. L. 11. 1207 ; 23 L. J „ Ex. 201 ; 2 W. 11. 

Supplying Omission.] — The omission of the 
word “pounds” may be supplied in a bond 
aeknowledgei.1 “ in the sum of 7,7007. of lawful 
money of Great Britain,” conditioned for the- 
payment of several sums denominated as pounds 
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Lnul, blit only to the jinrtioij ot iho close :i(«tiially 
oil; on the limp as ascertiiined by tin; 
3. Parcels and Descrii’tion. scale. Llou'cUjpi v. Jerso/ (Aby/), 11 M W 

.. ^ 183 ; 12 L. J., Ex. 243. . tv u . 

tiRestion for Judge and Jury.]— 

parcel Ks a que.stion of fact for the jury, but the By Eeference to Boundaries.! — Ev a. dotiiisc 
cm n-n “ Whatis the proper of land situate at A., and nmv in t]ie\;ccui)ati()ii 
.eou..lruof.ion of any document neccs.sary to be of S., lying within certain boundaries’ hnl 
V within the boundaries passes, thougli not in ‘the 

1 3a L. J., Q. B. 2U ; L. E, i H. L. occiipatiou of S. Don d. Smith, v. Gallowom 

I.>L. 1.1. 2 N. & M. 240; a B. & Ad 43- 2 L I 

_ . K. B. 132. ■ ’ ‘ ’ 

Inconsistent Descriptions.]-A full and com- If a deed correctly describes land by its 
plctcdescuiitionof the subject-matter of a deed quantitie.s and occupiers, though it descriks it 
l=f n - not dmland 


By Eeference to Boundaries.] — By 
of land situate at A., and now in tlie o 


• r .....wyiuL nv;»ciipiiuu m Tue as cciug in a pansn m which it is not llic Imu 

•sanm mstrument, the hrst description will be will pass by the deed. Luotlr v itoo^ton ■ 

pictured although the second is equally full and Taunt. 207 ; 1 Marsh 2.5 ’ ‘ 


...... uescnpiion wiu he 

preferred although the second is equally full and 
.complete. Hoe v. Lidwell, 11 Ir. C. L. It 320— 
V. Jeiwi/ CDftrli), H M.& W. 
ib.l ; 12 L. J., Ex. 243. 


“More or less.”]— A i;onveyancc described 
tlie land as containing the dimensions .shewn and 


\ •« V • containing tlie dimensions shewn arid 

vad' tlcscription by abutments slmU pre- delineated on a jilan in the margin “be the same 

vail, and parcels shall not be limited by an in- a little more oi’ less,” and imriiorted to e. uw^v f 
SWt/f? ' oconpatiun. Doc d. as it was then lield and enjoyed by the yeudor 

’ ■ inches, and the ineasureraent corresjionded with 

. the actual measurement to a few inches :— Held 

Parcel Omitted by Mistake.]— A deed was tlmt the descriptinii couLl not be controlled or 
-executed, by which it was inteiidetl to pass the ufteclcd by the fact tlmt six feet of the n-irt of 
of certain reversionary interests in an |ho pas.sage purporting to be conveyed was also 
•estate, hut by inistake one share was omitted ;— included in rlie subsequent conveyance to tlie 
Held, that the mtoution was so clear that tlie plahdiff, and had been treated as iiart of .No 1 
Whole estate must be considered to have passed. being covered in and included in tlie curlil-mc’ 
vGlo)jdl».wo,lSW.ll. m. Dodd V. Bm-chun, 1 PI. C. 113* 3J L j 

A mistake in a deed in a statement of the then *'^84 ; 8 .Tur, (n..s.) 1180. ’ ' ' ' 

.occupy of premises will not vitiate, if the de- strips of land lying along a highway even 
feenption of parcels is the .same as in a former though indirectly connectcii with' iiarts’ ,>f a 
conveyance of the same premises, and the iuteii- "'o-'^te, may well pass under a conveyance of the 
tion TO pass the same property is clear. Wi/hin- i^fljuccnt inclosnre, though tlie dee<i imri'.orts to 
T ; 2 C. i: J. G3f, ; 1 L. J., «tate Uie quantity of acres, within ’the’ /eiicJs, 


.occupy or premises will not vitiate, if the de- strips of land lying along a highway even 
fecnptioii of parcels is the .same as in a former though indirectly connectcii with' iiarts’ ,>f a 
conveyance of the same premises, and the iuteii- may well pass under a conveyance of the 

tion TO pass the same property is clear. Wi/hiti- ‘'^dj^iccnt inclosnre, tlimigh tlie dec<i imri'.orts to 
T ; 2 C. i: J. G3f, ; 1 L. J., «tate the quantity of acres, within ’the’ /eiicJi 

^ hat were therein passed, if the woids “more or 

Evldencs t. ,„l. ,23. (S.) S "f W.' 0?“'!!.™*% 

General Words of Description.] — AW; col. 382, ^ ) ^33. 

Reference to Occupation.]— Under a lease 
By Eeference to Eame and Acreage. ]-The mm^or ’km tenement callcl, Ac., 

DoHoiun V. Jim 8 L. J.. Ch. ill - 3 Ju,. 

ng partofa clo,e byreWenceb^^^^^^^^^^ ’’ » 

™tau lK'=i “i='=1,=d“t";hc = t'y ''-““l' «>'■« ronf. 

Briton TW JSstate,” as No 153 £ « demised to M., n„de^^ description of “as 

another column, headed “ Dcscrintiori 'of tho occui.ation of C.” 

promises,” as “’a .small piece mSS 1 e ar’L ^ 

plan”: and in a third column, as in the occuna- use (ho Icadm 

column, headed for^'he^SthlM^ lucrcly used 

“ Perches,” as 34. This jdan was drawn to .scale ri<dits of M <lul . not lunii th 

but upon me.asuroment of the land, was found to leaden roof ‘ v enjoyment of lU, 

byncon-ect ; a line wa.s drawn across the close 8^8 , B) L 't 

Ijo D, which ooDtained less than a-i riM»Ahncj a vv. u. 1043. 

accorcjhig to the measuveme^^ plan and with ^^1^^^^ mcHsuagc 

only 2/ perches according to the actual measSe ivlt ml f.f n ’ late in tlie occu 

meut of the land :— Heltt that the pilor nortion SbS ^/i’ ''' an 

ot the Ctanptloh botog ..ffieieet, tEe ,ta3eme«t. XthuZS'JUfiHS iS 'XS 


DEED AND BOND — Construction, 


farm coiaaVlcd). ])asses the clones expressly 
named only, and not the residue also. • 

T. Pr)i,sv/i. 9 Jnr. (X.s) SSo ; S L. T. Si : 11 W. li. 
ills. 

Two adjoining plots of ground, A. and E., were 
let on building leases to separate tenants. On 
jilot A. a, house ami stables were built, and on 
plot E. a liousc, the stables licing situate between 
the. iwo houses. The leases of both premises 
having become vested in 1’., he, in T7l)i), blocked 
up the comimmication between the stables and; 
A., and attached them to E.. with which premises | 
they continued to be occitpied. E. thou made an ! 
assignment of the lease of A., excelling the 
stables, but including cellars under them. In 
1S2H. the owner of the reversion in both premises 
granted to the defendant, in whom P.’.s estate in 
t he unassigned premises was vested, a reversionary 
lease of 11. by a description and plan corrcspoml- 
ing both in measurement and boundaries with 
the original lease, but with tlas addition among 
the genei'al words of the following, “with all 
stables . . . In the premises belonging nr 

ap])erraining.” and with a (tovonant to surrender 
at the end of the term ‘‘the racks, mangers, ikc., 
affixed, or belonging to the premises,” there being 
no such words in the cor]'es})onding covenant of 
the origiuifil lease. There were no other stables 
belonging to, or occupied with E. : — Held, that 
the stables did not jtass under the lease of 1828. 
Jlfiitltiml V. MiwltUDW)!. 1 H. k C. (507 ; 82 .L. J., 
E.X. S) Jur. (N.s.)' 2."> ; 7 L. T. J-27 ; 11 
■W..Ii.237. 

A conveyance of a house, mill, and lands, 
called Cloclc Mills, and “all lands, Ac., belonging, 
used, occupied and enjoyed, or dcomcfl taken or 
accepted as part thereof, Ac.,” will pass leasehold 
lands which have been occupied with, and are 
reputed part of Clock Mills, as V'oll as freehold, 
especiiilly against the conveving party. Doe d. 
Darien v. lf/Z7m«uv, 1 H. El. 2.o : 2 li. 11. 708. 

A specific description by abutments shall 
l)revail, and parcels shall not be limited by an 
inaccurate description of the occupation. Doc d. 
SioifJt V. (ralloioaij. .> E. A Ad. 48 : 2 A M. 240 : 
2 L. J., K. B. 182.* ■ 

Where the words of a second deed are sufficient 
to pass the Avholo of the property conveyed by a 
former deed, and the intention to do so is clear, a 
mistake in describing the occujiation will iiot 
vitiate. Will'in-sva. v. MaJitt, 2 C, A J. (58G ; 
2 Tyrw, 544 ; 1 L. J., Ex. 284. 

Soil of Highway.] — Wliere piece of land 
which adjoins a highway is conveyed by general 
words, the pi'esimi[)tion of law is that the soil of 
Iho highway uscpie ad mcflium filum passes by 
the conveyance, even though reference is made 
to a plan annexed, the measurement aiul colour- 
ing of which wouhl exclude it. JicrrifO/c v. 
IVard. 10 C. E. (K-.s.) 4(J0 ; 80 L. J., C. E. '218 : 
7 Jur. (K.s.) 87(5. 

The plaintiff granted to the <lcfendant two 
pieces of land separated by, .and each described 
as .abutting on. a strip of land c.alled a .street, 
vhicb the plaitttiif intended to dedicate as a 
higliway. but which was, in fact, never so dedi- 
ealed. ' For more than twenty yeans' before 
iU'tiuu the defendant used this piece of land for 
the purposes of his business in such a w’ay as to 
ui.ake It impassable, .save tor foot passeugca-s. 
Within twenty years both tlie plaintiff and the 
defendant luid* reiiaired some railings which 
sci)aratcd this intended street, from an adjoin- 
ing highv'ay ; aiul within the same pcrioil the 


defendant had first inclosed a .small portion of 
the street, and then fenced it in at oiich end, 
where it abutted on two highways. In an act ion, 
to recover possession of the land : — •1-leld (affirm- 
ing the decision of the Exchequer Division), tliat 
the presumption that the soil to the middle of a 
highway belongs to the owner of the adjoining: 
inckwed land, does not apply where such lam I 
abuts on an intcmled highway which has not at 
the lime of the couveytince been dediealeil iO' 
the public. DcU/h v. JaeJt', 41) L, J., Ex. 22(.) 

5 Ex. D. 24(5 : 2.8 W. R. 47)2. 

Held, also, that the plaintiff had not been. 
disposse.s.sed by the defendant, nor had he dis- 
continued possession within the meuning of s. 8- 
of the Statute of Ijimitations. Ih. 

AVhere a deed of convejnuicc of land con- 
tiguous to a highway described the parcels,, 
giving the acreage to the thousandth part of an, 
acre, by reference to an Ordnance tnap and to a 
schedule and i)lan drawn on the conveyance, tiro 
measurements and corresponding numbers and 
colouring of which did not include any portion 
of the highwjiy, and further contained ti recital 
that the trees on the Lmd to be sold had been 
valued, and the amount of the valuation — which,, 
in fiict, did not incluile any of the trees upon tlie 
highway — fftnned part of the purchase-money : 
— Held, that the ])rosuinption of law that a 
moiety of the highway pas.sed by the conveyance- 
was rebutted. JJerridye v. Ward (10 C. 

400) distinguished. Pnfor v. Petre, (58 L. J.. Oh, 
.781 ; [1804] 2 Ch. 11 ;* 7 R. 424 ; 7U L. T. 881 ; 
42 W. R. 485— C. A. 

Soil of Common.] — Under a conveyance by 
the lord of the manor of 1'. of “ all those mes- 
suages, lands, teneiueuts, commons, waste.s, woods, 
underwoods, and the soil of the rvood and under- 
woods of J^.,” without any reservation of 
mano]‘ial rights, the soil of the eonimon of P, 
Ijasses. Oaf or v. Croydon Canal Co.. 4 Y. A. 
Coll. 405. 

Bed of River ad medium filum.] — Thought 
the presumption that a- grant of land descrihed 
as bounded by .an inland river passes the adjfiin- 
ing ludf of tlie bed of the river m.a}' he 3'ehutted 
by eireumstanecs which shew that the partie,s. 
must have intended it not to pas.s, it will not be 
rebutted because subsequent eireumstanecs, not 
cunteni])lated at the time of the grant, shew it 
to liave been vci-y disadvantageous to the gi-antor- 
to have parted with the half ))ed, and if con- 
templated would probably have induced him to- 
reserve it ; nor is the presumptioJi excluded by 
the fact that the grantor was owner of both 
banks of the rivei’. Miclilctliwait v. Xcvclay 
Bridfie Co., 38 Ch. D. 188 ; 55 L. T. 88(5 : 51 J. p. 
132— C. A. 

M,, being entitled to lands on both .sides of a 
river, sold and conveyed to Ij. a piece of larxl, 
tlie dimensions of which were minutely given iii 
the conveyance, and wliicli was therein stated to 
contain 7,752 .sipiare yanis, and to he bounded 
on the north by the river, and to be deliueatcil 
on the plan drawn on the deed, and thei'euu 
coloui'ed pink. The dimensions and colouring 
extended only up to the southern edge of tlie 
river, and if half the bed had been included, the 
aj-ea woidd have been 10, (>81 square yards, 
instead of 7,752. The deetl contained various 
reservations for the benefit of M., but contained 
nothing cxpres.s to shew whether the lialf of the 
bed was intended to pass or not, M. was at the 
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time owner of private bridge dose by, from were mentioned in ihedeec 
Avluch 1)0 received tolls. Thirty years aft envards of ground ami jirennses’' n 
.ii ijj'idge was projected to cross tlio river from particularly delineati'd l)y 
L.'sliind. The jilamtiifs, who had succeeded to plan tliereto. and colomv) 
all M.’s property in the ncighljourhood, brought gateway wi)s not culmired 
their action to restrain the making the new that llie conveyiiuce io \V. 
bridge. If the grant to L. passed, half the bed, on W. and liis succewsoi-s ii 
no part of the new bridge wovdd he over laml througli tlie corcred giitcwr 
of the plaintiffs : — Held, that the j)resumption to use the gatcvA'iiy foi’ al 
that the 'giant iiieluded half the bed was not the conveyauee to W. ].)as) 
rebutted,: and that an injunction could not be the gate\A’'ay, and not ii 
gi'anted on the ground that t:he erection of the Jti ilhi a", JSnofh,, l!li. I), 
bridge Avould be a trespass. Ih. W. 1!.. 48-1-— C. A. 

'J'he presumption that, by a conA'-eyancedescrih- 
iug the land thereby conveyed as hounded by a Right oi Way.j A Wii} 
n'Amr, it, is intendol that the bed of the river, tennnl will not pass under 
usque ad medium filum, shoukl pass, may be will) all A.vays thereto lielo 
rclmtted by pi-oof of .surrouridiug circumstanees ap])eriainiug. unless it can 
in relation to the property in question Avhich parties intended to use tin 
negative the iiossibilitj’- of such having been the naire extensive thiiu Ihcii' i 
intention. The OAAUiers of a manor by con- Action. /At rfn/o 
vcyances made resjtcctivcly in 17()7 and IS-Ki 280 ; 3 L. J., h]x. hi. 
gninted to purchasers pieces of riparian laud a \ 

i'roni iug a river, ihc bed of Avhicli formed parcel 

of the manor. It Avas proveil that, in-ior to the ‘it u.atu ,> i u 

earliest of the conveyances, a fishery in the river f ^'•k-'H-trade. Ac.. Inhl on, 

fronting the lands convoyed had foi' a vei-y long Ac as Avei{> iii tl 

time back been from time to time let to tenaiit.s , “V 

by the lonls of the manor as a separate tmie- 

ment, distinct from the riparian close.s ; and l-iJai.o. 

that at the djite of the conveyances in LSKi Investments.! The 

such fishery aa'os actually under lease to tenants. continfenl intevo'-i in 1 
The grantees under the before-mentioned eon- of 2 000/ p-irt of a sum of 
veynnees. and their sucecssnvs in title, ha.l, theAdll to'be iiiv Je<i. and v 
until the acts cnmiilnmed of m the action, never invested in the 8 per cent, eo 
clain.cd or oxereisol any right of iishing over j.n.vhascr af a si 

the hal of the ru'er hy virtue oi any right of ,n.emi.e.s, Avhich Avore doscri 
•soil or fithciwise but the owners oi the manor p.iueipal monev pa 

or tlicu’ tenants of the hshery, had ahvaA's hshed ,,c 

without h, tony,, Hon thul uu.lo,- 11,0 

cnvnnistance.s, the couAUwances ought nor to ^ purchaser described the ]i 

construed as passing any portion of the bod of ^ 

the river to the grantw^. or.smu of 2.(l()d/: herp 

r/f T>- 971- P f ^ pureliiJr 

.,)8 .1. .hi- , J. I . .-/h C. A. Amine of the 1, ()()<)/. in its 

I he general law of convovancing— that, where limd i K'm T 

a ri],amin OAvner Avho is also owner of the soil Affirmed', 2 Keen, Jitti ; 7L 
utK er he river ad medium filum, make.s a gran ^ pniported to set, 

of his land on the hanks of the river, the sod ad ,,ortion of the inomws to a 
medium ilium ]iasses by the grant— applies to [1^1 qp!,] the Satule 

land oi any tenure, whether freehold, eoiiyhnld, rj nassed cleittel 

™ teol.oM. f. m.a, 4.1 (Jh. 1>. ,,8; ^1;,, 

The presumption that a conveyance of land ■ b- 77. 

adjoining a river passes the bed ad medium Other Cases.] — 'SVhere a ,i 
filmn without siiccial mention doe,s not apply of ten acres of ground ad io 
unless the bed is in the dispo-sitionof ihegi'antor, a iiarticnlar hoii'^c. part of 
so that it Avoiild pass if expressly mentioned, ground, the choice of such 
The pre.sumption is rebutted hy proof of the gnuntoe ; and a devise to tli 
.existence of a several fishery in a iieiAson other considered as a urant. ./A, 
than the grantor. It is doubtful AAffielher the Myl. A K. 7)71 ; 2 L. .1., t.'h 
pivsmiqition afiplies at all to an inclosni'e award An assignment of “ all and 
required by an inelosure act io contain an exact debts, moneys, estate and ct 
quantitative de.serjptioii of the allotments made. wheresoe.vci‘, and of Aviiat m 
Berond v. CoulUtard, Gli L. J.', Ch. Tal ; [1897] 2 of or to which .J. If., in I’ich 
()h. .lo4 ; 77 L. T. 857 ; 4G "W. E. 119 ; Cl J. P. wdse, Avas possessed,” will m 
'^91. assignor’s wife to doAA’or mil 
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iniplicatioii and presumption of law, but- if an 
liaboiKlum follow rho intention of the parties as 
1o tlie oblate to bi> (‘onveyeil will be found in the 
habendum, and consequently no imydicatinn or 
]n'esinii))tion of law can be made ; and if the 
intention so c'xin'cssed be contrary to the rules of 
law, the intention cannot take effieet, and the 
deed will be void. On the other hand, if an 
■estate ttiid interest be memioned in the preniise.s, 
the intention of the parties is shewn, and the 
<li'ed may be ethsitnal witlunit any hidmndnm ; 
■and if an. habendum follow w-hich is repugnant 
to the premises, or conta.'ary to the rules of 
law. and incapable of ;i construction consistent 
wdth either, the habendum shall be rejected, and 
the deed stand good upon the premises. Gimltltle 
si. JJoihvdl Y. (dUK, r, B. k; 0. 7b!) : S i). E. 
,502 ; -1 L. J. (O..S.) K. B. 28-1 ; 2!> E. E. Bdd. 

Discrepancy between granting Part and Ha- 
bendum.] — 21., ]Missc;ssed of two eonligiious plots 
of grouiui, assigned one of them to T., “together 
W'itir the right to use the walls on the north 
;side” (i.o. on the adjoining jdot) for building 
])urpo.ses. T. afterwards assigned the plot .so 
purchased by him to the defendant by ilee<l, the 
.granting part of which was silent as to “ rights, 
members and uppurtetiunces,” liabeiidum “ with 
tlie ri.ghts. mcndjer.s and ai)}>iirtenances theret(i 
belonging ” t twid, subsequently, M. assigned the | 
■adjoining plot of ground to tlie plaintiff : — Hekl, 
in an action for trespa.ssing upon the walls, that 
the ri,ght to use them for building purposes 
passed with the plot of ground to the dcfeiulant. 
Itenimolt v. Ir. E. 11 C. L. 12(;). 

■Where the wnrtls of an habendum in a (Iccfl 
are manifestly eoutradietory and repugnant to 
the words in the premises, the former are to bo 
lUsreganled : but whore part of the words iu 1 he 
habendum are contradictory to those in the 
l)remise.s, and part explanatory, the contradictory 
part only need be rejected. Doc d. Timiiiin v. 
Stcclc, 1' Q. B. 003 ; 3 G. 2 c D. (122 ; 12 L. J.. 
Q..B.272. 

The boklor of an estate for life in realty 
grantetl the land to A., his executors, adminis- 
trators and assigns, habendum from a future date 
■for the term of the grautni*’s life : — Held, to pass 
fin estate for life. Bodilimiton v. I{.ohi)i,son, -14- 
L. J., Ex. 223 ; L. E. 10 Ex. 270 ; 33 L. T. 3(14 ; 
23 W. K. 027). 

The rule is, that where there is an express 
..grant in the premises of a deed, that grant cannot 
bo projudieed by the invalidity of the habendum, 
but where the premises contain only an iniplieii 
.grant, and the habendum is invaiitl, the con- 
veyance fails. Ib. 

Qualification.] — The habendum of a 

■deed, although void, may be looked at, together 
with the other parts of the deed, (o ipialify the 
■estate granted bv tlie jireiiiises. JJaodrtii v. 
AbZ///. 13 Ir. 0. L. B. 532. ' ' 

T'h'c plaintiffs contracted with E. to build a 
-ship for them, and made advances from time to 
time in respect of her, and E. .gave them, as a 
security for the advance.s, a bill of sale of the 
■ ship, which stated that he, R., thereby did sell, 
transfer and assign to the plaintilfs a certain ship 
in, progress of building (describing her), to have 
find to hold the same to the plainti’fl’s for ever, 
when she should be completed : — Held, that the 
present property passed to the plaintiffs by the 
bill of sale, and that the vesting of it wns not 
po.stponed by the habendum to the time when 


Ihe vessel should be complete. Bead v. Fair- 
buxltx, 13 C. B. (192 ; 22 L, 0, P. 20(i : 17 Jur. 
918. 

Counterpart.] — The rule as to lease over- 

riiliiig countci'part applies only where there is 
inconsistency between those two documents tioui- 
pared with each other, and. not where the lease 
is iiieonsisteut. with itself. Burcbdl v. Clarlt. -Ki 
L. J., 0. P. 11') ; 2 C. P. D. 88 ; 35 L. T. (lilO : 2.7 
W. E. 331— C. A. 

When the term mentioned in the reddendum 
in a lease ililferod from that stated iu tlie ha- 
bendimi, and tlie counterpart throughout stated 
the term as in the reddendinn, the liabeiidum wa.s 
corrected so as to agree with the reildeiidum. Jb. 

Reservation — By Implication.]— The law will 
not reserve anything out of a grant iu favour of 
the grantor, except in a, case of necessitv. 
rroxxloy v. Lhi/ifoidcr,m L. J., Ch. o.Sl : L. li.'2 
Ch. 47.S ; It: L. T. 4r38 ; 15 W. R. 801. 

Essentials of a Good Reservation. ] — A reserva- 
tion is a clause in a deed, wlicreby the feofi'or, 
donor, les.sor, .gran for, &c., doth ve.serve some new 
thing to himself out of that he granted before. 
And in a reservation four thin.u’.s must eonciir : 1. 
it must be by ai)t Avonls : 2, it must bo of some 
other thin.g issuing or eoming out of the thing 
granted, and not as part of tlie thing itself, nor 
of something issuing out of another thing ; 3, it 
must be of a thing wliei-enndcr tlie graiil’or may 
liavc resdiT to distinin ; and 4-, it, must be niiuic 
ho one of the .grantors, .and not to a sti'iui.ger to 
the deed. Iiichiqiiui x . Bn erndd Eulgw.P. 0. 418. 

An exelii.sive licence to take the wlinle of a 
profit a pi-ciidre of a paTtienlar kind can be 
.urauted : but such a grant cannot be inferred 
from liui.gua.uc which is not clear and ('xplicit. 
dntherknid {^Dul’d) v. Hcathcotc, (il L. J., (JJi. 248 ; 
[1892] 1 (ill. 47.') ; (Ki L. T. 210— (J. A. 

By a deed date<l in 1783, the plaintiff’s prede- 
ee.ssors in title revoked the old uses of certain 
lands, find granted and appointed such lands to 
the ilofeudaut’s predecessor in title and his heirs, 
.saving iind reserving to themselves un<l tlieir licdrs 
full and fi-eo liberty to .get and carry away the 
minerals therouuder Meld, that tlie. olan'se of 
reservation oiieraled, not as an exeejition of the 
minerals, hut as a ine-rant of a non -exclusive 
licence to get them, and that the defendant 
could not bo restraineil from working the mines. 
11). 

By doeil A. and B. conveyed to 1). and his heir.s 
certain lands, excepting and rcservin.g to A.. B. 
and C., their heirs and assigns, liberty to come 
into and upon the lands, and there to liawk, 
hunt, fi.sh, and fowl : — ^Held, that this was not iu 
law a reservation properly so called, but a new 
grant by H. (who executed the deed) of the 
liberty 1 herein mentioned : and therefore that it 
might enure iu fiavour of (J. and his heirs, although 
he was not a }iarty to the deed. W/tdibam v. 
l/aadfer, 7 M. & W. G3 ; 10 L, J., Ex. 153. 

Effect of Reservation.,]— Whore the owner 
conveys land to a person, luserving the “liberty 
of working the coal ” in those lata Is, he must be 
tn.ken to have re.served the estate of coal (unless 
there arc clear woiHs in the deed qualifying that 
right of property) with which he stands vested 
.at ihe dai,e of the conveyance. J Hamilton, CDi/Jic) 
V, Di/nloj), 10 App, Gas, 81;5 — 11. .L. (Se.) 
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■Construction. 

At cmnmon liuv, where A. haS' two interests in marie between B nnrW r 
the sanre hereditament, as houses or minerals, or sole and exclusive ri^dd to le 

; in f ' r upon the elol.?- 1 

portirm of a house, reserving to himself the upper liberty to (mtcr the closes ’an 
f either for years or in fee will kill aiul take the birds of w‘ai- 
not, except bj express stipulation or very direct same at any time al his fivi' 
mi.lication, be permitted to use the portion held ami so iuiifii I mie i mr m, 
by him so as to interfere with the enjoynient by pi r poi-'r^ air Pn 

lictw ccii subject eiDtl subiect, tho rcscrvfitioii of S#^nihiA lUnf 4 i * ^ ^ 

grantor conveyed C. P. yf ; H Jur ^lOsV^^ ’ ' 
in toe faiin, land in the manor of A in the But tii-o ni iV 

»inhiglo,^“ii^^^^^^^ ® ;^titled to the ex 

and covenant :-Held, that theB-esei’vatioii of a L J Q B 
suihcient wayleave ” did not confine the right ’ ‘ ^ ^ ' 

pt KlmV'Sj? Sm tS^aSr i^ Se^ 

S^IslfpiMsS 

'Sf:srsS-Bm4£dii^s^-i-'=B 

passage to and fronUhe same, oVto oi- fr'oin aS v S/em 7« ^'0™uient coiiti 
Other niiiiesj lands and grounds, on foot and on fi * ^ A7*iihs' 

horseback, and with carts aiul y maiu or f ““ uxeinption was liini 

»d.Shophffl 

SSE, “Ij ss.“' 


pursniiij 
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Effect of.] — 'I'he woi'ds “provided always” arc 
to be ooiisitlercd as words of referc'iice to all that 
has gone Ixd’ore them. Tliey omistituteaiiualifi- 
catioti of the preeediiig liuiitatioijs. Jltn-felli w 
JMhm-fin, L. U. 11. L. f)82. 

A gram coutaiiiod a proviso, that tlic grantee 
and his iieirs should not work coal for sale : — 
Meld, to be a covenant, atid not a re[mgnazit 
condition, and that the grantee was entitlefl to 
■get nil the cotd for his own use, though not to 
sell it. Ashton V. Stovh (5 Ch. 3). 71 ‘J ; 2~t W. K. 

m2. 

.Proviso in a deed of separation that tlie \Yifc 
surviving shall he entitled to her dower and 
thirds, and to all real and p(;rsorial estates whereof 
the husband shall die seised or possesserl, con- 
stnied not as a cf»venant to leave her sttch a , 
portioti of the jjersonal estate as she woirld be 
entitled to undertho statute, had lie died intestate, 
but that she would be in the same situation as if 
Jiot separate as to dower and thirds — i.e. the | 
actual share by the law or custom ; not interfer- ; 
ing therefore with his testamentary disposition. 
(Joelmin v. Grahamt. 19 Vos. ti;b 


6. Particular "Words. 

“And ” — “ Or.”] — Whether the in.strument in 
which the word occurs is a will or a <leed, “or” 
may be construed to mean “ and,” and “ and ” 
may be construed to mean “or,” if such a cou- 
structionis necessary to give effect to the inten- 
tion of the party bv whom the word is used. 
Mltitp. V. StippU 2 Dr. ic War. 471 ; 1 Con. & 3^. 


“Appurtenances.”] — ’As to general words 
“appei’taining and belonging” in conveyance of 
a manor, see Toicn.'irnd- v. Chainpernoion, 1 
Y. & J. nSS ; 80 11. 11. 825. 

It is settled by the earliest authority, re])oa1cd 
without contradiction tz) the latest, that land 
cannot be ajipurtenant to Land, .and the M'ord 
“ appurtenances ” only includes incorporeal 
hereditaments attached to the land, granted or 
<lomi.sed, such as rights of way, of common, 
piscary, and the like, but it does not include 
additional lands. Lister v. Pirkford, 34 Beav. 

,670. 

Under a deed of lO.aS. a manor with its rights, 
members, liberties anrl apjuirtenaiices, saving 
and ]-oserving certain Inucl therein mentioned, 
was cunvoyetl to trust oes upon trust to permit 
the ]zersons nametl in the schedule to the deed, 
their lieirs and assigns, being tenants of the 
several messuages and tenements mentioneil in 
the schedule, to have and convert to their own 
use a ratable proportion of the rezils and prolils 
of the manor, according to the yearly rents and 
})nrchiise-mone.ys ])aid by them resjjcctively for 
the purchase of their messuages and tenements ; 
— I lekl, that such an interest in the profits of the 
manor could not bo annexed to the various 
tenements mentioned in the schedule without 
appropriate words of conveyance for that pur- 
pose. JI (if eh 1 nsoH v. Morritt, 3 Y. A, Coll. .547. 

A. was owner of the E. eslafo adjoining the 
seashore, and lot N., part of the estate,' to a 
tenant with express liberty to take seaweeil 
from the shore to mamu’e his Lands. N. was a 
farm lying inland, jio part of it being nearer 
than about two miles from the shore. N,, while 


so occupied, was sold to F., and the lands were 
described in the conveyance “as the same are 
presently i)OSsessed by the tenant.” No exiircss 
mention was made of any easement to take sea- 
weed, and there were only the general wok Is, 
“ together with all the appurtenances.” F. 
having claimed an easement to go and collect 
the seaweed adjoining A.’.s estates to nuinure his 
lands : — ITeld. there being tio express words of 
conveyance of such an easement, and tlie ])CTiod 
of prescription not having cla}).sed, the I'asemeni 
did not pass niidoi‘ the worils “ together with the 
.apjmrteuiwices.” Bavrd y. Portmic., 1 iva. ( N.s.) 
925 ; .5 L. T, 2 ; 10 W. 11. 2. 

To pass rights which are not })ro})erly servi- 
tudes, but are used in like manner^ words 
I amounting to a grant must be used. Ih. 

B„ in consideration of certain im])rovemCTit.s 
he had m.ade in his house, including the opening 
of two new windows, was granted a new lease by 
his landlord, in which the woids “ ancient, light.s 
and appu)-t.en.ancos ” wore used. After the death 
of the lessor his assignee allowed C., his lessee of 
the next house, to m.akc certain additions 
thereto. U. prooeedetl to erect a high wall, 
which obstructed the light from B.'s windows, 
contending she had a right to do so, as he had 
thrown out new lights, B. filed a bill for .'in 
injunction ; — Held, that as the lease referred not 
oidy to the ancient lights, but also under the 
word “ appurtenances ” to the new lights, it was 
not comjjctcut for the lessor, or anyone claiming 
muler him, to obstnxet them ; and that a decree 
for an iujunctinu ought to be graiitezl during the 
contitmance of B.’s lease, although !»' had not 
made an interloeiitory ajiiilication. D/iaies v, 
uUnrshdll, 7 Jur. (N.'s.) 729; 4 L. T. 105 ; 9 
W. R. 3G8, 

Eight of Way.] — A raiiw.ay company 

purchased under the povvers of their .acL a piece 
of land on which was a stable. By the cojivej'- 
ance to the company the premises were grant.ed 
together with all “ I'ights, members or appur- 
tenances to the hoi’editameuts beloiiging or 
occupied or enjoyed as })ai't, ))arcel or member, 
thereof.” The vendoi’ had many years previously 
made a private, road fi'om the highway to the 
st.able over his own land for his owji convenience, 
and had used it ever since. The soil oi’ this ]‘uad 
was not conveyed to the oomjiany and Jioexjn ess 
mention of it was made in the’ conveyance : — 
Held, that a right of way passed to the company 
undei' the general words of the conveyance. 
Bt(i/Tn/ V. G. IF. lii/., 2(5 Ch. D. 434; .51 L. T. 
337—0. A. 

H. and P. were tenants in common of N. and 
V. e.states. By a deed of partition Y. wms 
conveyed to H. '; and N., “ together with all and 
every their rights, mcinbcvs, eixsenients and 
appurtenances,” w.as convcyctl to wiio sold it 
to R. A right of way had exist<xl for many 
years leading from V. to N., and had been u]) to 
tbetime of the partition msed by H. and P. : — 
Held, that such right of way did not pass to P. 
by the general word.s n.sed in the deed of ])arti- 
tion. Worth i'liffton v. Giitison, 2 El. A; El. (513 ; 
29 L. J., Q. B. 116 ; 6 ,lur. (N.s.) 1953. 

The woz'ds “with all ways (hereto belonging 
or in anywise appertaining” in .a conveyaince, 
will not pass a way not .strictly ap])urtonant, 
unless the parties appear to have intended to use 
these words in a seiisc larger than their ordinary 
legal sense, Barlow v. Mhodes. 1 C. A M. 439' ; 
3 Tyrw. 280 ; 2 h. J., Ex. 91. 
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Under a deed of partition between two 
coi>iU’cener.-i, the laixd was conveyed to a trustee 
together with all “ways, ]jaths, passages, ease- 
ments.” &e., to the same belonging or apper- 
lainiug^or therewith usually held and enjoyed, 
haliendum -with the “appurtenances,” iS:c. : — 
Held, that a right of way passed. Jmiii-s 
Phnif, fi H. & M. 2S2 ; 4 A. E. 749 ; G h. J., 
Ex. 2G0 — Ex. Ch. 

was 1lie owner of an inn, the yanl of -which 
was ap)>roaehed liy a passage over adjoining 
properly of M. they agreed to alter their 
hounda'ry, ain'l substitute a new ])assage for the 
old one.'^ Al. accordingly, in iyi54,. conveyed to 
P. a small strip of land reaching across the end 
of tile now passage where it entered the yard, and 
granted to him, his heirs and assigns, “rights, 
of way at all times and for all ])urposes along a 
})assag»i intended to run Ixitwcen the piece of 
land liereinbefoi'G conveyed and a street eailed 
tin; Tyrrels.” By 'another deed ?. released Ids 
j'ights of way ovei’ the old passage. The plaiu- 
tilf was a lessee of the inn and yard under 1*. 
The defendants were tenants of M., occupying 
warehouses on his in’operty, ami the bill was 
filed to pnwent the defenciants from allowing 
carts and -waggons to remain stationaiy in the 
])aHHage in cour.se of loading and urdnading, so as 
to obstruct the access to the yarfl : — Held, that 
the right of way -was not a right in gross, hut was 
appurtenant to the property occupied by the 
plaintiff, so that his lease gave him a right to 
the enjoyment of it. Acltroijd v. Kmifh- (10 
C. B. *104) explained. Thorpe, v. JJrumJitt, 
L. E. 8 Oh. G50. 

Eight of Common.] — See. Common. 

“ Children”— “ Issue.”] — Where, in a deed, a 
power is given to appoint among issue, followed 
by a limitation over in their favour, and thou it 
is declared that the cliildren shall take in erpial 
shares, the word “ children ” does not cut domi 
the strict technical meaning of the word “ issue.” 
Hiirriison v. Synmtfi, 14 W. II. Doi). 

“Costs.”] — The condition of a bond, after 
reciting that A. had filed a hill in chancery 
against seversil persons (naming them) and the 
now defendant, as defendants, was, that the now 
defendants should pay all such costs as the Court 
of Chancery should awai'd to all the defendants : 
— Held, that the construction of this condition 
was, that the defendants shonhl pay the costs 
awarded to all or anv of the defendants except 
himself. Fftvcy v. .V/mfell, 9 M. & ^Y. 823; 11 
L. J., Ex. 91). ■ 

“Fixtures and Fittings up.”] — Household 
furniture does not pass undcir the description of 
“ fixtures and fittings up in a deed.” iSimm,o/ie 
V. Simmons, (i Hare, 852 ; 12 Jur. 8. 

“Heirs,”] — In a deed the extensive and ordi- 
nary signification of the word “heirs” will he 
limited where the inteution of the parties to the 
deed is ])eifeetly ai)])arcnt. Well v. Wnght, 1 
Dr. & Wai. 1. Anclsec Shelley’s Case (Eule in). 

“ Household Furniture, Plate, &c., and other 
(Joods, Chattels, and Effects in House and 
$tahles.’t]_A husband settled upon his wife the 
use of during his life, and at his death the abso- 
lute property in, a leasehold house; coach-houses, 
and stables, together with “ the household furni- 
ture, plate, linen, china, glass, tenant’s fix- 


tures, -wines, spirits, and other consumable stores, 
and other goods, chattels, and eii’ects ’ upon 
nr wliich slumld be lu'onght ujjou the house and 
premises: — Held, that the horses and carriages; 
in the coach-lutuscs inid slidtles at the lime of 
the husband’s detith passed to t]ie wil'o inulertlie 
settlement. Anderso)! v. Anderson, i‘>l L. ,i., 
Q. B. 4.57; [lSi).5] 1 Q. B. 7-19 ; 11 it. HG/; 72 
L. T. 818 ; 48 W. It. 822— C. A. 

Hext of Kin,] — A. assigned a fund to trustees, 
upon trust to pay the interest to B. for his life, 
axid after his decease to jtay. transfer, and assign 
the same among B.’s children ; and if no ehild of ; 

B. from and immediately after the doi-etise of H., 
u])Ou trust to pay, transfer, and assign the .same 
as A. .should appoint ; and in default of appoint- 
ment, to pay, transfer, and assign the same to 
such person'or persons as should at the time of 
the decease of A. he A.'s next of kin. A. died in 
the lifetime of B.. without having made any 
ai)poiutmeut, and B. died without issue. B. is 
not excluded from The benefit of the limitation 
to A.’s next of kin. Klmsley v. Yoi/ny, 2 Myl. k. 

K. 780 ; 4 L. ,1.. Ch. 2()0. Overnilhig 2 Myl. fc K. 
82; 8L. J., Ch. 17. 

B. was the only surviving bi'olher of A., and 
there were children of a deceased brother of A. : 
— Hekl, overruling PhiUips v. (jorth (8 Bro. 

C. C. G4), lliHcltley v. Maelnrens (1 Myl. Ac K. 
27), ami the ilecision in the ju’esent case at the 
Eolls, that the words “next of kin,” used sitnpli- 
citer, are to be taken to mean “nearest of kin,” 
and that consequently B.’s personal representa- 
tives were entitled to the whole fund. II). 

“ Other”— “ Survivor.”] — Tn a deed, as in a 
will, “survivor” may be read “ other,” in order 
to effect the intention tif the jiarties. Palmer's 
Settlement Tru,sts, In re, 44 L. J., Ch. 247 ; 

L. E. 19 Eq. 820 ; 32 I,. T. 9. 

By a settlement excciitcfl by two sisters, E. 
and H., a trust fund was settled upon trust to pay 
the income to them equally (huing their joint 
lives, and after the death of one of them to the 
survivor for her life; and if either of them 
should die, leaving children, to p:iy one moiety 
to such children ; and if eithej' shouki die with- 
out leaving children, to pay the moiety of the 
deceased sister to the eliikireu (if any) of the 
“survivor,” but if Loth of the sistens should die 
without leaving children, tlien over. E. jme- 
deceased S. and left children ; then she died 
without leaving children : — Held, that her moiety 
passed to the children of E. Ih. 

An estate was settled by deed upon A., B. and 
G. for life, as tenants in common, remainder to 
their first and other sons respectively in tail 
male, remaiinlcr to their daughters respectively 
as tenants in common in tail, remainder, “in case ^ 
one 01 ' two of the said A.. B. .and C. sboukl die 
without issue of her or their bodies, thmi .as to 
the share of such one or two dying without issue, 
to the use of all aud every the. daughfc]-,-. of such 
survivoi',s, as tenauls in common in tail”: — Held, 
that the limitation t o the ( laughl ers of t he survivor 
was a good contingent remainder, and not void for 
remoteness, and tluit Ihewoid survivors must be 
construed “others.” (Mo v. Sewell, 2 Cun. & L. 
844 ; 4 Dr. A; War. 1 ; G Jr. Eq. R. 6G. Atfirmed, 
2 H. L. Cas. 18G ; 12 Jur. 927.' 

“Plant.”] — In most cases the -word “ plant” is 
used to de.scribe something wdiich, if not in 
direct contrast to stock, is at any rate of an 
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entirely different nature, All Ike matters perma- 
nently used for the purposes of a tracte, iasclistm-. 
guisked from tke iluctuating stock, are commonly 
included in tke term " plant.” It consists some- 
tiiiK's of tilings wkick are fixed, as, for cxamjilo, 
counters, keating, gas, and otker ayiparatns and 
tilings of tkat kind, and in otker cases of horses, 
locomotives, and the like, wliick are in thissense 
only fixed, that fkey form a piii't of the pernia- 
ueiit establiskmcnt Lnlcuded to he replaced when 
<li;ad or svoru oul as tke case may bo. Blake v. 

Johns.: 7B3. 

“Possession ,”] — A charge was made raisablc, 
when A. or his issue should come into ‘•posses- 
sion,” A jointress who had an estate for life 
conveyed to a trustee, in order to enable A., who 
■was tenant in tail in remaindei-, to suffer a 
recovery, which he did, having .such an interest 
as enabled him to suffer a recovery : — Held, to be 
coming into possession within the terms of the 
<leed, and to make the charge raisable. IliU v. 
Briiui/liton, B Bro. C. 0. ISO. 

“ Then.”] — In a limitation bj^ deed, on a ]»ar- 
ticular evoni, to ike ‘‘then” next of kin of A., 
the word “then” was hedd to refei’ to the event, 
and not to the time of its happening. Wheeler 
V. Addtmn, 17 Beav. -117. 

“ Younger Children” — “Other than an Eldest 
Son.”]— A father’s estate was limited after his 
death to the eldest .son in tail, and the mother’, s 
estates were limiteil after her death to the sons 
and daughters (other than an eldest son) as 
tenants in common in tail : — Helil, that the rule 
of construction -was the same as io realty and 
]ier,sonalty, and that the sou of !i yomigcr son 
who hafl succeeded to the father’s estate was ex- 
cluded from all interest in the mother's e.staics. 
Bui/li/'ii Setflemenf, In re, L. E. (j Ch. 591) ; 25 
L. T.'2-t9 ; 19 W. II. 789. 


7. IXCONSI.STEN-T Clauses. 

Article.s of sojiaration between .John Wright 
Heuniker Wilson and Alary AVright Hennikci' 
AA'ilson, his wife, provided rluit aE the rents, taxes, 
and other outgoings in j'cspect of certain estates 
which were originally the proi>erry of the latter, 
shouli] beputl by the fonner up to a day named, 
and that after that day they should be paid by 
Mary Wright Heuniker AVilsuu. and that John 
Wright Heuniker AVilson should be indemnified 
therefrom, and from all Ike pre/tent dchtn and, liahi- 
Hiiesaftlie said- John Wr'ajht Ilenmker Wihon : — 
field, that, as the words in italics made the clause 
inconsisteut with, and repugnant to itself, they 
ought to bo disregarded. Wilson Wilson, 15 
8im. -1,87 ; 1 1 .lur. B40. 

Principles on which the court proceeds in put- 
ting a construction upon inconsistent clauses: 
in a settlement. Busk v. Watkins, 14 Beav. 

AAJiere a, deed contains iuconsislenf. clauses, 
the court very relnct;intly rejects one altog(tt,her ; 
and never, unless it is absolutely iiniiossiblc to 
reconcile the inconsistencies. Ib. 

A declaration inserted in the testing chmse 
of a de(;d, which ptirports to a'ffect or qualify 
any of the pi’ovisions in the body of the deed, 
has no legal effect. Smith y. Chambers (5 Eettie, 
97) followed. Blair v. Assets Co., [1890] A. C. 
409— H. L. (Sc.) 


L). PAROL EVIDENCE. 

1. To Explain. 

In General,] — Parol evidence, to ex})la,in inten- 
tion of party giving a release, rejetsted. Buteker 
v. 1 Bo,s. & P. (N.lt.) 118. 

Parol evidence isadmi-ssiblo to tmable the court 
rightly to undeivstand in wliat sense words are 
used in a deed, just as evidenee is affonled by a 
dictionary which enables iis to translate a foreign 
language, oi‘ by a book of scicnec, which gives n.s 
the meaning of words of art ; but where the aid 
of })fn’ol evidence is invoked for the i)ur}i03e of 
contradicting the expj'css provisions of a deed, 
then such evidence is inadmissible, Att.~Oen. v. 
Clupham. 4 De G., M. & G. 5i)l : B Eq. E. 704 ; 
24 L. J., Oh. 177 ; 1 Jnr. (K.S.) 505 ; B AAh R. 158. 

On a question of constrmffion of a written in- 
.striunent, no evidence of tlic intention of the 
l)art,ies is admissible, though intrinsic evidence 
may be adduced to show the position of the par- 
ties. the .state of the funds, and the rights and 
interests of the parties in tliern. But in a suit to 
reform a wi'ittcu instrument, evidence of ijdeu- 
tion is admissible. Thcrefoi'c, in a suit raising 
both <iuestions, the court, though it received the 
evidence on the one point, rejected the .same evi- 
<lcnce when considering the otlier. Bradford 
i^Earli) V. Tloinneij (AV/rf), 30 Beav. 4B] . 

Acts or coinnnuiications of the parties after an 
agreement may be evidence of facts existing at 
the time of the agreement material to its con- 
struction, but not to detorniine its meaning. 
Monro v. Tatflor, 8 Hare, 5(1. Attii-med, 3 Macn. 
.k G. 71 B : 2i L. J., Ch. 525. 

Where a deed is in writing it o,annot bo altered 
by parol cvideiujc. Blake v. Marnell, 2 Ball & B. 
47 ; 12 R. .R. 08. Atlinned, 4 Dow, 248. 

The acts of parties cannot be allowed to affect 
the const ruction of deeds, Douglas y. Allen, 1 
Con. & L. 8(17 ; 2 Dr. & AVar. 213. 

A legal instrument is not to be construed by 
the acts of the parties. Baynlum v. Guifs Hos- 
pital, 3 Ves. 299 ; 3 R. R. !)«. 

A deed is not to be construed by the siilisequent 
acts of tlie i)art ies. Bnrrowes v. Jluyes, Hay k J'. 
597. 

In construing a charity trust deed the court 
will admit proof of the meaning of the founders 
fi'om evidence of their acts, thcii- form of worship, 
ajid that of the societies of which they were 
members, and from contemporaneous history, and 
will adopt the construction rendered probable by 
the evidence, provided it be consistent with tlic 
; words of the deed. Att.-Gen. v. Drnnmond, 1 
■ Dr. & AVar. 353 ; 3 U. 162 ; 1 Con. & L. 210 ; 2 
\m. 98. 

To aid in the construction of such a deed the 
court, will receive evidence of the acts of the 
foundoi-s, but not of their opinions. lb. 

Evidence is silso admi.ssiblc to explain the 
signification in which ambignons words or ex- 
pressions were genendly understood at the time 
of the execution of the deed. J h. 

It is a settled rule of law that, in construing a 
deed or written instrument, the coiu’t is at liberty 
to inquire into all the snrrouniling circumstances 
which may have acted upon the minds of the 
persons by whom the deed or will was executed ; 
but the knowledge of .such facts will not enable 
the court to put a construction ujiou the in- 
.strurnent inconsistent -with the words thereof. 
Ib. 

An absolute conveyance decreed to be only a 
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st'ciivity for money ou |)ai’ol evidence, it being 
clear, on the written evidence, and the accounts 
of the parties, that the agreement was not what 
the deed pirrported to be. Orlmut v. ./cc, 4 Bi-o, 
C. a 472. 

Conveyance by lease and release in fee, in the 
circumstances, "held to be subject to a parol 
clefeasance, and to be in the nature of a rnortgage, 
with a power of repurchase on the footing of re- 
demption, and a reconveyance decreed. Mut- 
ijjhtll Sral v. An»v mloclnnuh'r Sandlr, 5 Moore, 
Ind. Ap]). 72. 

I'lie consuleration, as stated in a conveyance, 
was lo(J?. paid, and an aceeptance for 300/. : — 
Held, tliat the ff)rni of tlie deed was not. con- 
clusive, and that it was competent for the vendor 
to sliew that he had stipulated for a lien for the 
amouut of the acceptance. Freil v. ItJ 

Beav. 350 ; 22 L. J.. (hi. 4G7 ; 1 W. E. 72. 

If parties have made an executory contract 
whioii is to be carried out by a deed afterwards 
executed, the rcfd complete<l contract between 
the parties ia to be found in the deed, ami the 
court cannot look at the contract altliough it is 
'recited in the deed, except for’ the pm-pose of 
constming the deed itself. The court cannot 
look at the contract, either for the puiposo of 
eiihirging or diminishing or modifying the con- 
tract which is to be found in the deed itself. 
Leif()ot V. J3a)'rett, 15 Ch. D. 3U() ; 28 W. E. 


To shew Intention at Time of executing Con- 
veyance.] — In order to shew that land had been 
bought for cei-tain pur})nses, it was pro])oscd to 
adduce as evidence the minutes of the proceedings 
of the vendees : — Held, that the conveyance 
having been executed, the miiini es of the proceed- 
ings were inadmissible as evidence shewing the 
purposes for which the land was bought. Prison 
C'oinmissioiiers v. Midillpsao Clrrh of the Poaco. 
51 L. J„ Q. B. 433 : 9 Q. B. D. 505 ; 45 L. T. 854 ; 
30 W. E. 881--C. A. 

On a question of eonstmetion of a deed, parol 
evidence is inadmissible to sliew tlie intention of 
the parties thereto. Ptihurr v. XrirrU, 20 Beav. 

32. , . . ■ , 

Prior and eoutemporaueous enjoyment of a 
privilege which may be attached to laiul, and 
subsequent enjoyment, arc admissible to c.xplain 
the tei-ms of a deed, Pninl v. Fortune, 4 Maecp 
H. L. 127 ; 7 Jar. (x.s.) !)2() ; 5 L. T. 2 ; 10 W. E. 
2— fl.L. 

Although parol evidence cannot be used to atld 
to or detract from the description in a deed, or 
to tiller it in any vesjiect, it is admissible to shew 
the condition of the property, and tdl other cir- 
cumstances necessary to place the court, when il 
construes an instrument, in the position of the 
parties to it, so as to enable it to judge of the 
meaning of the instrument. Ih. 

One of the ordinary rules of const rnction of 
ileeds is that you are entitled to look at the cir- 
cuinslfinccs existing at the date of the deed. 
Those circumstances will give very little help in 
the construction if the words of the <leud are 
clear, but they will help very much if the words 
are ambiguous — per Esher (Lord), M.E, Jloe. v. 
Sidilons, 22 Q. B. D. 224 ; CO L.T;345 ; 37 W. E. 
228 ; 53 J. P. 246. 

Parcels — ^Explanation by Possession,]— Whei'c 
the description of the parcels in a conveyance 
are capable of two meanings, the true description 
is callable of being explained by possessioxn 


I Pooth V. Bette. 50 L. J.. P. II : 15 App. Cas. 

I 188 ; 62 L. T. 108 : 38 AP. E. 737— i’. P. 

Parcels.] — In 1861, Plowman, a common pre- 
decessor in title of both the plaintiff and the 
defemlant, being possessed of 27 rods of laud, 
conveyed to the dofendant’s predecessor in title 
“ all that piece of garden ground conminiiig by 
estimation 20 roils, bounded on thesoutii by oiiici’ 
land or garden ground belonging to Plowman.'’ 
In 1866, Plowman, conveyed the residue of the 
property, to the plaintiffs predecessor in title, 
describing it as “15 rods more or less”; the 
result being that If the measureraeiit of the deed 
of 1861 wa.s accurate, the defendant took undei* 
it 12 rods instead of 20, while if the measurcmcui 
of the deed of 1866 was accurate, the plaintiff 
took under it 7 rods instead of 15. ITie plaintiff 
brought ejectment for the 8 rods in. dispute : — 
Held, tliat the i)arol evidence of .L’lowman was 
admissible to shew that he had conveyed 12 and 
not 20 rods bv die deed of IStil. Jennj v. Sti/- 
nw/, 20 L. T.‘'847. 

Old Documents.] — AA^hore jjareels are de- 
scribed in old documents by words of a general 
nature, or of doubtful import, evidence is admis- 
sible to shew the meaning of the words used. 
Wiiterjiarlt, QLord) v. FenneJl, 7 H. L. Cas. 650 ; 

; 5 Jur. (N.s.) 1135 ; 7 AAh E. 634. 

Not Admissible.] — ^AAliere a deed pur- 
ported to convey “ a messuage or tenement for- 
merly used as a workhouse, in the occupation of . 
A., with the appurtenances,” and it was shewn 
that there was a small garden adjoining, whiehi 
had been always occupied by A. us master of the 
workhouse: — Hel<l, that the garden jiassed, and 
that the grantor could iiol afterwards be admittofl 
to narrow the operation of his grant, by shewing 
that the conditions of sale, signed by tiie vendor 
at tlie time of the sale, exinessly excepted the 
garden; or by proving subsequent declarations 
of the grantee that it had not been purchased hy 
him. J)ue d. Xorton v. Wehster. 12 A. k E. 442 ,* 

4 P. & D. 270 ; 1) L. J., Q. B. 373. 

The question being whethei' the locus in quo 
was parcel of an estate purchased liy and con- 
veyed to an ancestor of the alleged freeholder, 

' an agreement preliminary to t he couvoyaiiee, 
and in which tlic locus in quo was expressly 
named as {itirt of tlie laiirl to lie sold, is not 
admissible for the puv[)ose of shewing what was 
conveyed. Williams v. Jlorffan, 15 Q. B. 782. 

Measurement — Construction for Judge.]— 
Land was granted by deed under this descrip- 
tion : “All that piece oi‘ [i.arcel of land or ground 
situate, lying, and being ij) the parisli of 0., in 
the ccainty of B., measuring in width from east 
to west thirty feet, which piece oj' ])areel of land 
or ground ajipoiuted and conveyed is more j)ai'- 
ticularly delineated and described in the map or 
plan drawn in the inai'giu of these jireseiits, the 
fences of which pi(iee oj- parcel of land nr grramd 
hereby conveyed on the cast and west side.s are 
to be made and maintained by M. (the vcmdoiO, 
his lieiis, appointees, or assigns.” In an action 
for a tresjiass tc) this land, evidence was given to 
shew that, before the deed w.as e.xeeuied, the 
ground had been staked out by the grantee under 
the flireetion of the grantor, and that the breadtii 
of the space between the fences was in no part 
equal to thirty feet ; — Held, that after these facts 
had been proved it ivas far the judge to interpret 
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the deed, and to say what paHsed under it, SJn/ll 
V. (rJf.nixffr^ K! 0. li. (X.S.) Wl : Bi5 L, J., C. P, 
Lsr, : 12 w.'k. nr.4. 

To determine Meaning of Trade Term in Deed.] 
— In deLci'iiuiung tlie meaning of a word that liii's 
both a iJiiinary and a, aeeoudary sigidlication, the 
<'oiirtwill admit evitleiice as to, and will look at 
its ]ii'imai'y Tiieaniug alone, and will not admit 
teelmical evidence, unless satisfied that it is to be 
construed in its secondary sense. IIoU v. CoUi/irr, 
.aO L. J., Oh. 311 : It) Ch. J>. 718 ; 4-1- L. T. 214 ; 
21) \V. 11. o02. 

Parol evidence is admissible to enable the court 
rightly to understand in what sense words are 
n>e(l in a deed, just as evidence is att'ordcfl by a 
(lieliojuary which enables one to timislate a 
foi'cign langnage. or by a book of science, which 
gives the meaning of words ('f art : bub where 
the aid of parol evidence is invoked for the pur- 
pose of contradicting the e,\’press provisions of a 
ileed. then sne-h evidence is inadmissible. Att.- 
Gcn. V. aiuphim. 4 lie (1., JM. .V (1. 51)1 ; 8 Ep. 
Eep. 702 ; 24 L. j., Ch. 177 : 1 .Jur. (N.s.) 50.5 ; 
8 W. R. 158. 

Custom to Control Covenant.] — A custom to 
control the words of a covenant in a deed must 
be one which both [)arties to the covenant can 
know, and must be eei'tain and invariable. 
Abhoh Y. 48 L. .J,. C. P. 150 ; 80 L. T. 1)1) ; 

22 IV. R. 488. Affirmed, 45 L. J.. C. P. 117 ; 88 
L. T. 41)1; 24 W. R. 101. 
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2. 'J’o Supply Consideration. 

Evidence of.] — Evidence may l)e given nf a 
consideration not mentioned in a deed, provided 
it is not inconsistent with the consideration ex- 
pressed iji the deed. Vlifr’ord \. Ti/rrill, 1 Y. & j 
<J. 0. (J. 188 ; 14 L. J., Ch. 81)0 ; 1) Jur, 838. ! 

The consideration expressed in the deed of ' 
conveyance was 28^., but parol evidence was ad- 
mitted to prove that 80/. was the real considera- 
tion. Jlc,r V. til'd mm ondcu {Iiduihitmifd). 8 Term 
Rep. 474 ; 1 R. R. 752. 

Want nf allegation shall not prevent the court 
from looking' into the eousideration. Colmioi v. 

1 Yes. J. 51 ; 1 R. R, 88. 

An impeached deeil cannot be supjaa-ted by 
evidence of considerations ditrerent from those 
alleged in it. Wiitt v. frwre, 2 Sch. Lef. 501. 

Whatever is wanting to shew the consideration, 
and from whom it moves, may be, supi)licd by 
evidence dehoi's the deeil, whoi'e such evidence 
does not contradict the deed. Ifavtopp v. Ihir- 
■toppAl^o.'^. 184 ; HR. R. 48. 

Evidence of a eousideration not exju-e-ssed iji a 
deed is admissilile to shew that it was not 
voluntary, unless inconsistent with the tleed 
itself. Sid'oti V, J Id mill on, I Jr. En. R. 55; 2 
111'. A IVal. 804. 

The consideration, as stated in a conveyance, 
was 15(1/. pnitl and an aeeei)tanec for 80(R. : — 
Held, that tire form nf the deed was not conclu- 
sive. and that it was einnitetcTit for the vendorto 
shew that lu‘ had stipulated for a limi for the 
amount of the accejjtanee. Frdil v. ElMs, 10 
Reav, 850 ; 22 L. J., Ch. 407 ; 1 W. R. 72, 

Parol evidence is ailmissiblc to shew that there 
was consideration fora deed. Totcnvnd v. Tolmr. 
14 W. R. 800. 

The expression of a nominal consideration is 


not iiicnusistent with the fact, that money or 
money’s worth was the real consideration. 
Jiritiith ami Form qw Cork Co., In np-LpAfidrlld'y 
Ex mirte, 1 Ij. R.^ Eq. 281 ; 11 Jur. (N.8.) 1)41 ; 
18L. T. 207: 14 W. R. 22. 

Alt hough evidence is not admissilile to shew, 
contrary to the terms of a deed, that by the con- 
tract tlie considoration was not. to be qiaid, as 
stated in the deed, but in goods, .such evidence is 
admissible to shew that, in point of fact, the 
consideration was so paid, and that goods were 
accepted in payment, timitli v'. Jlditams, 20 
L. J., Ex. 282. 

An agreement between the administrator of 
the covenantee and the covenantor not to enforce 
jierfonnanco of the covenants in the deed jiro- 
vided the latter would pay certain rent may be 
a good eousideration for a parol prtnuiso to pay 
such lent ; and the euforcenient of such promise 
is not open to the objection that it is seeking to 
vary liv parol the terms of an instrument under 
seal. A7os-7/ v. Arm.d.rdnq, 1(1 C. B, (N..S.) 25!) ; 80 
J.. J., C. P. 280 ; 7 Jui-. (N.s.) JOOU : 1) W. 11. 782. 

Where a dectl purported to be made ‘‘in con- 
sideration of esteem for A. and for divers other 
good considerations,” evidence is admissible to 
shew that it was made in consideration of an 
intended marriage with A. T. Tidl v. Pai’Ictt, 
1 M. A M. 472 ; 81 R. R. 751. 


V. PARTKIULAR HEEDS AND BONDS. 

1. Post-Obits. 

Nature of,] — A post-oliit, bond is a security of 
a doubtfid nature. Liaddm/ton v. irullor, 1 
l-i;. BL 1)4 ; 2 R. R. 727. 

A ne]ihew, who was [u-ovideil for by his aunt’s 
will, obtained a post-obit bond from her. It was 
set aside, he not having jiroved that she know 
that the effect of the bond was to make her will 
irrevocable. Cool//; v. La matte, loBeav. 284 ; 21 
L. J., Ch. 871, 

Validity of.] — A delitor executed a ])ost-ohit 
bond for payment of a smuciE money. 'I'he bond 
recited lliat the <lol)tnr owed the monuj’ to the 
obligee. The lioml was assigned toatliirdparty, 
who took the assignment ujum the faith of the 
delitor’s tacit representation that the ilebt was 
I lue, as recited in the bond. The debtor after- 
wai'ds assigned his estate and effects to tnrstees 
fo]’ the benefit of credit or.s, and subsequently in- 
stituted a suit for" the [jcrtlirmauce of the trusts 
of the deed in eciuity. The transferee of the bond 
applied to be allowed, to prove, but was oppiosed 
by the debtor, and Ids claim disallowed by the 
chief clei’k, on the ground that tlic bond was 
originall}'' given for a gambling debt. The only 
evidence of the giuubling triinsaction was that of 
the debtor: — Held, by Etuart, V.-C,, that the 
debt w'as provable, for that (he debtor could not 
be allowed to set up as against an inTiocent 
transferee, a state of circumstances inconsistent 
with re[)rosontationB jinade by him before the 
transfer, and upon the faith of which the transfer 
was taken, and that as bona fide holder of the 
bond without imtieo,he was within the equity of 
I the d & 0 Will, 4, c. 41 ; and, upon appeal: — Held, 

I that the decision of Stuart, V.-O., was correct, 
the only evidence in support nf the allegation 
I that the debt was a gambling transaction being 
I tlrat of the debtor, wbo was not a trustworthy 
i Ifemlier V L. J., Ch. 
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r.ns ; 2 ,)ur. (x\.s.) 79+. : 4 W. IL «21~L..T.J. 
Before hitnurt:, 3 Sin. & (i. 1!>4: 2 Jur. 

(k.S.) 037. See Mnrmii v. tUtme (End). 3 
D. .V I!. 273 ; 2 ii. G. 82 : 23 11 11. 282. 

B., for the ymvpeses of a Kouieiy of wbieh he 
was the solicitor, IJOT'i'owcd. (»()()/. on the security 
of a joint hoinl entered into by himself arid G. 
The bond M'as conditioned to be void if the 
obligors, their heirs, exeemtors or administrators, 
should within one month after the death of such 
one as sliould iirst depart this life of three 
persons. named in the lioud, yray to the obligee 
2.()U(l?. The bond also charged the intm’csts to 
which tlie oidigors might be(!ome entitled in any 
yiersona] estate under the wills of the_ three 
]i)er,-,nns, with yiayraont of the 2.0007. On the 
death of the last survivor of the three y )ersons 
the obligors sought to be relieved of their 
obligation under tlie bond, on the ground that, it 
had been entered into under <urcmnst,anees which 
were inequitable, and that the whole transaetiou 
amounted, in fact, to a sale of a reversionary 
intere.stfor an iusutlieient consideration : — Hehl, 
that the bond was .good, frnrdhirr v. foirjn-r, 
18L.T-ti27. 

2. VOLTJlS-'rAllY DEUOS ANT) BONDS. 

Effect of Voluntary Bond.] — A. by deed 
voluntarily scttlol some y)roi)erty on trust for 
himself for life, and after his fleeease upon ti-ust 
to yjay all the debts then owing by him, and any 
legaeie.s or sums of monej’’ not exceeding 4()UL 
which he by will or writing should direct, and 
suhjeot thereto in trust for his son. Afterwards, 
in order to defeat the settlement, he gave volun- 
tary bonds to the e.\-teiitof 3,0007. in favour of 
other relatives : — Held, that, the bonds were 
effectual and created v.alid debts, j)ayable out of 
the trust property. Jfin-IncrU v. Jlndtwd/, 31 
Beav. 12. 

■Whenever a person obtains by volnutary 
donation a benefit from anotiier, he is boumi, if 
the transaetiou be questioned, to yjrove tliat tlie 
transaction was righteous, and that the donor 
voluntarily and deliberately did the net, knowing 
its nature and effect. Con'l-r v. Lnmoffr, lo Beav. 
231; 21L, J., Ch. 371. 

"What is.] — P. binds liiinself in a yional sum to 
pay an annuity of 200/. a year to trustees for the 
benefit of E. K.; a single woman, by whom he 
has had five children, in consideration of her 
having ceded to him the custody, etlueation, and 
support of such children. And such bomi is 
conditioned to be void on due yiayment of the 
annuity during such time as B. K. shall imt re- 
cyuire the custody of the children : — Held, that 
.such bond was for valuable consideration, and con- 
stituted a Hiiecialty debt. PhixhiU'ttJdxfutc. Jti re. 
IJryuni v. Xiii/reff, 4 L. T. oil ; 9 W. E. f!2S. 

A promise to yiay in eonsideralioii of the 
creditor forbearing to sue only operates as a 
valuable consideration when a right to sue exists. 
Graltnm v. .tdinxo/i. 38 L. J., C'li. 374 ; L. E. 8 
Eq. 3() ; 17 E, 810. 

3. Ob’ Indemnity. 

Validity.] — ^A bond of iiidomnity given to pro- 
tect a purchaser of land against adverse claims 
tbreatenod at the time of the purchase is valid, 
to the full amount of the penal .sum named in it, 
notwithstanding that .such penal sum greatly 
exceeded, the original pm-chaso-moncy ; there 


heing no equity in the circum^imicc-. of llu* ca-e 
to justify an imerl’cu'uce wUh ilic kual imlil, 
and the purchaser having, iu discliarge of the 
claim and c.xpeiises ineidcntal. cx]iendcd a, laigia- 
sum than the, full amount of the penal sum 
named in the bond. /Mur/c" v. J'Jn/rx. 2 Moure 
P. 0. (,N.S.) 12:); 12 W. 1!. t!.")!. And >ec 
Wnr/i'kf/i V. MiclKirfhoii. 10 M. A VV. 282, post. 

Eecitals,]— -A covenant of indemnity, unlike- 
a release, is not to be restricted by its recitals. ; 
Bnkrr, In rr, (Mllinx v. Ithodrx. .'il 1 .1 (Tr. ill b : 
20 Ch. n. 230 ; 4.') L. '1'. IJ.)8 ; 30 W. E. S.YS— 

C. A. 

xVbond by a surety for W. and H., with a condi- 
tion reciting that the obligees were bankers and. 
W. and PI. paper maiuifacturers, and had over- 
drawn their account witli the obligees 4,8227.,. 
and, in order to enable them to carry on their, 
business, had applied to the obligees to allow 
them for .a time to overdraw such further sums, 
as they should require, so that the same, t(.)gether , 
with the 1,822/., sliould not exceed, ut any one 
time, 5,000/. ; which they had agreed to do : nml 
the condition was for the i)aymeiit by \V. and 11. 
and the surety, or any of them,, of 1,8227. and 
also such further sums as the ol,)ligees .should or 
might thereafter advance to \V. and H. in lire- 
cou.r.se of their business, not exceeding .5,0007, — 
i.s not avoided by tlie obligees liuviug allowed W. 
and H, to overdraw to an amount together with 
the 1,8227. exceeding 5,0007., for the restrictive 
words in the recital are not to be construed as. 
conditional, that if the obligees exccedcfl the- 
amount the bond should be void. Partin' v. 
TF/.sr, (1 M. A S. 239 ; IS E. E. 359. 

■When Action lies upon.] — An obligee in an 
indemnity bond, ui)un bein'g (.lamnified, has an 
immediate right to be reimbursed. (.’Jia/loner v. 
Walltcr, 1 Burr. 571. 

For, one who agrees to indemnify and save- 
othera harmless against a certain engagement 
bound to secure them from incurring any ex- 
pense, as it runs on at the time, which falls u])on. 
them by virtue of that engagement, dymr/ix v. 
Jl/'w/7'/n7«7e, 8 East, 593. 

A. being i)rincipai, and B. surety in an annuity 
to C., A. gave B. a bond conditioned, to pay the- 
annuity to 0., and to indemnify B. from any 
claims of 0. : — Held, that this was not a more 
indemnity bond, and that B. therefore might i)ut 
it in suit as soon as A. made default in payment 
of the annuity, without j)roving that he had 
actually been damnified. Pnuuj v. Foy. 8 B. A C. 
1.1 ; 2 Man. A E. 181 : L. J. (o.s.) K. B. 230. 

AVhere there are several names c()m])osing a 
firm, but part is nominal only and not interested 
iu 11)0 profits, and i)i a deehiration on a bond of 
indemnity to secure money advanced to a third 
ponson, Ibe breach states tlie money to be jiaid 
by the iJiirtucrs only who are interested in the" 
profits, it is good, t'hougli the money wiis paid 
on bills drawn on the fii’in composed of all the 
partner.s. Ifarrixan v. FitxJienry, 3 Ifsp. 238. 

Hevcral owners of different ships having en- 
tered into a bond lo a trustee, binding them- 
selves and their assigns to indemnify each other 
to a certain amount, if any of Iheii- shi])S .shoukl 
be lost : and one of them having sold his ship, 
anil she being afterwards lost, tlie others are not 
liable imdoj' Hie bond, unless the vendor ha.s.sold 
(together with the ship) his interest in the- 
agreement of indemniiy. Ay rex v. 1 

Hougl. 385. 
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wM.-Be«iver a.d.M.nager of Eatat.^ 

—riulor a b<-.i)d ot imiianiuty jf''. q all fu-tioiin, lo>?al iirococdings and oosts wlai(>,b 

B.. „-h., «•„. m SgSrtho co.Jqaa.« at A.'a .Mivorias m...r 

slimilil i-ui'i ivo. aa iiko (to moreaao .mtl imimi p ^ |,oyiiion{ m-er By A. to Kiioli 

rno.its il«'i'.|o i.po.i J'y ;,'™ ,, |.„V„lHi„os thill pemii. of hla altare ol tho ,,r«™.l», t.poii 

=ifS||= ^SsIr^aSs 

i\(YYi!7/«w, 1 derm Kap. 4^/. Chit 4-87. 

Against Adverse Claims.]— The condh Balance due.]— When a surety 

iion of 1! Iiond. which recited a purehuhe tunn d . contirmiii"’ guarantee limited in amount. 

EES K s ;s:r:Si.T.„";s 

T„ bfioh pavtiou a.- a=o»t .0 act, |„ f,,,- dohl 

ticidar i-e-rsou. a . i , •> ^1. . , ,^,,^.„,^iy^j^,^.eHaii)ed which exceeds that hunt is 

'■ A ho„f.!f lo.lotonity qiv™ to pto.oot a pat- I "iSS J’,'; 

Chaser of laud against a< verso claims lunate no ui 1^7 ,5.^ j,. t. .008 ; 24 

at the Time of the purcliase is valid to H e i 11 h. J., . l ' 

amount of the }ieiial sum names u. 1 notw.tl i- construction on which tho 

S^SiseJ'indiletd t» cipoiidcira larger sum ^ A -f jtm- am^^^ 1 ? ()o!ircmSn«l^i'^ 
than the full amount of the penal sum named in several bond 1]’ ,;^tisfuc- 
thohona 0*n,,.v.A;,,l„.21Ioovt-,P.tJ.tK.t>.) ™“ [ylflSgirdlih tlu- 

12.a ; 12 W . h. (ml. ^,,,y <1^^. jjmil with n 

Against Liability for Breach of Trust.] jiroviso that 

ixindihupon^?™^^^^^ 

AS? 

A;Ka«,='i^A 

sf ASifrp'f a. TfiEssrAi 

?SU?SdS,™i.:“yla’S.l':iaS A‘'?Sp ’;:aBa.i..pV,,p, .t, ;.,,,. 

thl’lm "a rjy Ithtta '■; 

lo.oooz. and interest, and tliat their claim was ]umicy mlvanecd t<. ^ 

not limited to the amouni of costs aclually ut »7. pe v cm^ ^ 

« ».a p,i.. By thoM it. .he ch„.K.,oty 

baiilving accounts with them ; and al.to the law- 

Bor Legacy paid to Wrong Person.]— ful commission, charps and f''* , 

A party who gives a liond of indemnity to another or occasioned by the „l*'iU'widions u^.i .i„!,!;M 


A partv who gives a bond of indemnity to anotlier or oecasioiiea uy 'ue uaj aw., , ; 

foi the amo.mt r,l n h.B.u.y Impnwly paid ... .. bcv™. the t B ■ . 1 

wrong person, and for all co.sts respecting it, is .iiKlemnity and save A'UU “ ■ ;£‘"' " ' I 

liabk flu- the inasonable costs incurred by the pauy from all actions, suits and expmips am 
obligee in ilefeudiiig a suit in cipTity brought by all liability whatsoever by ^ 

the lemitee Lhml v. 10 M. At W. *178 ; actions and matters ; then Dm bond was to p 

2 iIJ. (N!s.) ’-17(i ; 12 r.. .1., Ex. 1 ; C Jur. 1)74. void. Provided that the princiiial moneys to be 
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ultimately raeovorecl oil tlie bond were thereby the proi)erty in the deed with it. Lord v. 

limited not to exceed 250?'., and that the oblipfons Tni/v??e,:iBiiis:. (N.C.)<iX() ; -1 Scott. 102 ; l.Itn’.3S2. 
or any o£ them should not be liable to pay. by The person who is eutithal to the inheritance 
virtue thereof, any greater principal sum than ha.s a right to the possession of ihe tith; dee'ds : 
250?. But that the bond should be aeontiiming and it is no ansuatr to an action founded on, h is 
security to that amount, for tlui sinus from time right to tlie possession of the deeds to sliew tliat 
to time owing as afore.sai(l. exclusive of interest another person has a terni of _1,0(K) years vested 
(to be computed as afoiusaid), connuission, co.sts, in him to attend the iidieritanee. Aotiiin. w. 
charges and expenses; — Held, that the surety 6'm)w/c, Oar. 11. B53. 

was liable on this bond onlj' for 2.50?. prineiiial A person who has parted with bis interest, in 
moneys advanced, and interest accrued upon that the estate cannot maintain an action io reeovei- 
sum;" but not for interest upon any further prin- the title deeds from another with wliom be has 
ci])al sum advanced by tin; bank. AlreJi v. bailetl them. PJiilJip/i v. Jlohintton, I Bing. lOt; ; 
WaUk. 27 L. T. C50. 5 L. ,1. (O.S.) C. B. Ill ; 21) 11. Jl. 518. 

. Where the plaintiff in a suit is the personal 

To Secure other Money Payments.]— A. representative of a pi;r.son who could not liave 

binds himself nndc)- a penalty to indemnify B. sued, and through her of one who was entitled 
.against his obligation to 0., if the money be not to sue. the biirwill not be dismissed on that 
pairl before a certain day. B., in an action on ground, ('drier v. Siindrnt. 2 Drew. 248 ; 2 
the bond fur not imlemnifying, is entitled to Eq. E,ep. SDl ; 23 L. J.. Ch. (iZl) ; 2 W. 11. 325. 
recover the amount of the penalty of the bond. The personal re])resentative of a ])er.son may 
lloodv. U dde, 2 Stark. Hi?. maintain a suit regarding the title deeds of the 

A. engages to indemnify B. against a debt due testatri.x’s real estaU'. .7 k 
from A. ami B. to C. of 60?. ; they, in fact, owe a deposit of title deeds by the heir-at-law of a 

74?., for wbieb B. is arrested. A. is liable to B. testatri.x to secure a private loan will not prevent 

on his engagement to indemnify' him, Hanrarli the creditor.s of the deceased iiersou from ])ro. 
V. 6'?rt//, 2 Stark, lot). ceeding against the depmsitee. Ih. 

. i. n I. ^ Ow "the death of a tenant for life, who had 

Bond to Indemnify against Costs _ of ,,, 

Action.]-A omiditinu of .a bond alter reciting iiL-versioners w'ere held entitled to recover the title 
that mic A. B. had tiled a bill in chancery (P(>(;,p,j fi-om .,]r assitrnoe of the lease, with wlioin 

agairrst. several persons (naming them) ami the they ha<l been .deposited as security for money 

now defendant, as the defendants ivas that the to the tenant for life and tlie lc.s.see, 

now (IcteTidant .shouh pay all siicli cn.sts as the Jm,)ic7o)i, 33 L. J., Ex. 34 ; 12 W. R. 53. 


Court of Chancery shniild award to all the said 


ilefendants : Held, tliat the const ruction of this uPtimate right to obtain an*d keep iiossession of 
eonrhtir.u was that the (lefendant shiuihl pay ^ tlie title deeds depends on the validity of Ins 
costs awm-ded to all or «n.v of the <fetendants title, mav maintain a suit for the delivery upi to 
11 ^^-}-“ ^ him' of ‘the title deeds, if the evidence of his 
, 1 1 J-i. J., its. .1.). title is not in his own ijoiver, and depicnds on the 

Amount Recoverable-Extra Costs.l-In an in'odnction of the deeds of which delivery is 
action by a lessee against the assignee of the Ir K. , Eip 4 

lease for a breach of a contract bv the assignee , by a person clammig a legal title to 

to indemnify the lessee against a failure to i,cr- discovery and ileltvery up of the 

form the covenants contained in the lease, he ‘^oec Is, against a person who had the deei Is, 

sought to recover the whole costs, as well those merely clamiod to hold them as a stakeholder 

paid by him on taxation as extra co.sts piaid bv ^'’boever luul the legal title, the jlceds haying 
him to his own attornev, incurreil in iinsiioce.ss- brought into court on an niterlocii tory 

fully defending an action hronght against him ‘^imthcr suit having been subse- 

by the lessor for breach of one of the ' covenants questions as to 

in the lease committed after the assignment:— l^'^. decided, the 

Held, that the le.ssce was entitled to recover both hrst suit offered the i efemdunt to 

the o.xtra co.sts i.aid by him to his attorney and deeds iii court should he trans- 

the taxed costs. Iloicdri? v. Lornmirr, 40‘d. J., second suit, and the hrst dismissed 

Ex. 13 : L. R. 6 E.x. 43 ; 23 L. T. 3!)(; ; 19 W li! defendant having deelined to 

2 gg consent:, and put the plain ti;ir upon terins to 

ae indemnity due from a, principial to his the first suit to a hearing Held, that the 

agent covers .solicitor and client costs incurred ui tliat suit .should pay the costs of it upi 


A person who is out of piossession, and whose 


323 ; 11 L. J., Ex. 99. 


by the agent, and it makes no diiforcuee wliether 
the contract of indemnity is express or implied. 
R'7’??.v ditfl Crn/t, In rr, Olfiridl Jlerairer, Ex 
joarfe, 15 R. 1(59 : 72 L, T. 359, 


to the service of tlie iiotiee of consent, am 
defendant those incurred afterwards. Ih. 


parte, 15 R. 1(59 ; *72 L, T. 3.59, ’ " Where several are Interested in Estate.] 

— He who has neeasiori to use a deed is legally 
entitled to the custody of it: and where several 
4. Ti’rni3 Djiiius. m-e equally interested in it, either having jiosses- 

sion, may retain it against the others. Coiise- 
Custody — Right to, passes with Estate,] — The ipiontly one cannot rnainlaiii detinue against a 
right to the estate confers a right to the posses- person in whose hands the jiarty who fiist obtains 
iion of tlie title deeds. Smith v. (JhirheKfer, 2 piossessiou of it liusdeiiosited ii, to be redelivered 
Dni, k W. 393 ; 1 (.'on. k L, 48(5. 8. P., Ilnr- to him on request. Farter y. ('rnhh, 12 0. B, 136; 
rrngton y. Pricapd B. & Ad. 170. 8. J1, nom. 21 L. J., C. P. 189 ; 16 .fur. 835. 

pnirohaser of a siiiall piart of an eslnte 


narrmjtoii v. (dUnii, 1 L, J., K. B. 122 ; Strode j 


Bhudihuvn, 3 Ves, 225. Neiocartlc (Bidte) v. takes a covenant from the vendor to jirodiice the 


PeUitim (Lord'), 3 Bro, P. C. 460. 


title deeds -whenever it sliall be nee.essary, and 


Where the piuperty in land piasses by deed, j- the deeds aftoiwards come into the pmrehaser’s 
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posscKKioii on liis taking a niorlgago of the other 
])art of the entate, and ho then aasigna the moi’t- 
gago to a third iierson, not nientiOHing the deeds, 
such third person cannot maintain trover against 
him for the deeds. Yc<( v. Field, 2 Tenn Kep. 
705 ; 1 It. R. tiOlh 

Beeds affecting Several Estates.] — lJce<ls 
■vvhieh relate to two distinct properties will not 
he delivered 1o Ihe owner of Uie large.st, in’operty, 
Linle^'S lie exonerates the previous holder by an 
luujualiiieci covenant to jn'odiice them. The 
<irigina] eovenniilee nut a necessary paiij' to a 
■suit for the purpose of obtaiiung such a covenant. 
Iiiesree v, JlirJitirdtt, I Jin'. H04. 

Eight to Eecover.J — The owiicr in fee of 

.an estate gave her title deeds into the ])o.ssessinn 
■of her solicitors. tslie id’terwards settled the 
estate, and under the limitations of the settle- 
ment part of tlie estate iHSiamc vested, after her i 
■dtuith, in tlie yjlaintilfs. and tlie remainder. in the 



heir-at-law of the settlor. I'hc lieir-at-law could 
not be fonnd. i'he solicitors tefused to deliver 
u)j the deeds to the yilaintifl's c^Held. that the 
jdsiintiffs could not recover ytossession of the 
<leeds from the solicitors without the concurrence 
•of the heir : but that tlie deeds must be deposited 
in court, the plaintiffs having liberty to insj)ect 
and make eoyiics of them, ^]'ri(|ht\. lldhtiihitiii, 
,55 L. ,1.. Ch. 7i)l : Ch. D. 1U« : 55 L. T. 2-11 : 

.34 W. il. BIkS— (1 A. 

• Tenant for Life— -Since Settled Land Acts.] — 
'Consideration of circianstanees under vvhieh llnj 
court will give the tenant for life the cirstody of 
the title deeds. Feire/i. In ee, Feiren. v. Jinntex, 
L. .L, Ch. 7(!B : fl «!>■!] '2 Ch. 2!}7 ; H E. 309 ; 
TO L, T. <553 ; 43 W. E. 5S ; 58 J. P. 7B7. 

The fact that the tenant for life has mortgaged 
his interest is a sti'ong ix'ason for not grantljjg 
his a})plication for the custody of the title deeds. 
II). 

An etiuifable tenant for life of settled land 
was declared entitlc<l t<i the custody of the title 
vlceds upon liis undertaking not to part with the 
■deeds oxeept with the consmit of the trustees, 
and to ])roduce them at all reasonable tinn's. 

Settled Kdnte, In re, 5.8 L. J., Ch. 
45(54 ; 42 Ch. I). 721 ; 61 .L. T. 22. 

Before the Settled Land Acts.] — A legal 

tenant for life of freeholds is entitled to the 
■custody of tlie title deeds ; and the coint. will 
not interfere as between a teTiant for life and 
remaindeniuiii. except whore thei'e is danger to 
the safety of the deeds if left in the hands of 
the tenant for life, or where the court requires 
the deeds for the ]:)in'jio.se of carrying out trusts 
relat iiig to llic {iroi)ertv. Leathett v.' Leathex. 4(5 
L. ,T., Ch. 562 ; 5 Ch. .1). 221 ; 36 L. T. 646 ; 25 
AV. R. 4-12. 

(hi an applicaiion by a temnit for life in re- 
mainder of .settled i-tates for tlie title deeds in 
be dejiohited in court ; — Held, that the ienant 
for life in i)ossessioii was entitled to their custody. 
2h. 

: : A legal tenant for life has a right to recover 
from a contingent j-emain derman the possession 
■of the title <]eods. Alhrmd v. TTei/icood, 1 
U. k. C. 745 ; 32 L. .T., Ex. 153 : i) Jur. (K.8.) 
103 : 7 L. T.64() ; 11 W. E. 2i)l. ' 

With resi)ect to the title deeds, it is a settled 
'doctrine tlint this court never interferes as to the 
possession of deeds between a father tenant for 


life and a son entitled in I’cm.'iiiulcr ; but in the 
case of a stranger ienant for life the court will 
interfere, especially when the deeds are in court. 
War)'en v. Ihulnll, 1 Johns. & Ffcm. 1 3, And see 
Pijncont x. Pjiveenf,'^ 

The legal tenant foj- life is entitled to the (.lus- 
tody of the title deeds, find they will not be 
ordereil to be deposited in court im'rcly luicause 
the tenant for life i,s lieir-at-law, ami claims the 
immedifile reversion jigainst the msiduary de- 
visee. G-m-ne)- v. Jlannijniiton, 22 Beav. 627, 

A ifvstaior devi.soil his real e.sta1(' in sirict 
.settlement, giving to trustees a jiowcr of sale 
and exchange, to be excreiscil vvdth the consent 
of the pensou entitled ni posse.ssion, if of full 
age ; .and he bequefithed hi.s residuary pei'soualty 
to the trustees upon the trusts declared concern- 
ing the m(,)ney.s to arise from sakss under the 
power. 8ho.rtly after his death a decree was 
made at the suit of tlie lirst teufiut for life, then 
an infant, for the execution of the trusts of the 
will. Pfirts of the estate wore sold under the 
power, and the money ])!d<l into court, find a 
largo fund was tliere ajiplicable to the imvchase 
of j’eal est,ate.s. After the tenant for life eame of 
age iiiquii'ies were directed as to the investineiit 
of jiart of the funds in real estate, and as to the 
yivoia-iety of applying for a itrivate e.state act, 
which inquiries were still being j)r<')secutctl. 
Shortly after this the tenant for life a])plit'd to 
the court, that the trustees might be ordered to 
deliver to her the title deeds of the estate, .subject 
to tlie limitatious of the will, which ajiplication 
was refused by Stuart, Y.-tl. J-leld, that us a 
suit alfeeling the estates was being yireseeuted, 
the custody of the deeds did not (kpend on the 
(piestion who had the legal right to llicm, but 
on the question what custody was most con- 
vcntcut for the iniriJO.sc.s of the suit; and that 
the ('-ourl of Ajipcal would not interfere with 
the di.scretioii of the Vieo-(Jhancellor on the 
subject. Stnnfoj-d v. Uohertx, L. E. (5 Ch. 307 ; 
1!) W. E. 552.' 

Deed.s delivered to aii ecinitable teuaid' for life 
ill )iosse.ssion on giving security. Litnt/dnln 
(Lad I/') V. Jii-ii/i/x, 8 Be. Ci., M. A (1. 301 ; 26 L. J,, 
Ch. 27 : 2 Jur.'fN.K.) 032 ; 4 W. E. 703. 

.Pevise of lesiduary real estate to trustoe.s to 
I permit the testator's sister, if single, to receive 
■ tliereiits for life without yiowcr of anticiparion, 
but if cither should many or die, then- the .single 
one or survivor to take the whole, but if both 
married, on trust to sell find divide the luoceed.s 
among testatoi-'s neyihews and nieces. The 
title deeds having jiassed into the yiossession of 
the surviving tenant for life, on a bill tiled by 
the trustees, the court refused to direct the ienant 
for life to deliver iqi the deeds to tin* trustees. 
Tai/lo)- v. Spar )'vie, 4 G iff. 703 ; O' .Jnr. (N.s.) 
1226; OL. T. 438. 

Married Womaii--N’o Limitation to Sepa- 
rate Use.] — 'J'he trustee in bankruptcy of a hus- 
band whose wife is legal teiiani fnrlifo of land (not 
to her sciiarate nse) lias no absolute right to the 
custody of the title deeds of the land during the 
eovertiu’e, bnt the court has a discretion as to 
the custody. In a ca.se in which tliere was evi- 
dence that a bankrupt’s wife was about to ajiply 
to the Divorce Court for the dis.solutiou of t'he 
marriage: — Held, that the title deeds of the land, 
of which she was tenant for life, ought to be 
ordered into court, i/w/a/w, I].r parte, Pijatt, Ja 
TC^ 53 L. J., Ch, 93(5 ; 26 Ch. 1). 31 : 51 DT. 177 ; 
32 W. E. 737— C. A. 



he flepositeil the ileerb. On trovc-r hron^ht in 
1829, by a party ('Iahuinf>: through the convey- 
anee to W. H., it wafi held tliat the legal owner 
of the estate might recover the deeds from, the 
mortgagee without tei\dering the . mortgage 
money. JLivmuittui v. Fvh‘i\ h !>. iS.' Ad, _17<). 

S. C., iiotn. Ifiirrini/fo/i v. (jleiui, 1 L. <!., K. 1>, 
122. And .see Dnrh v. yunum, supra. 

Jointress.] — Prima facie title deeds are pi'Or. 
perty in tho custody of tenant for life, ])ut nmy 
he taken fi’om a jointress upon, her jointure being 
confirmed. Ford v. Frrriiuj, 1 Ves. -J. i(!. 

: Trustee.]— A testatrix beqixeathed a 

lea.sehold estate to trustees and executors in trust 
for sale, and gave one of such executors a Ijeiie- 
ficial interest for his life in one-fourth part ot 
the . estate. The latter executor, being at the- 
time indebted to the estate^of the testatrix, made 
an assignment of his beuellcial interest by way 
of mortgage, to secure a private debt which he- 
owed to a creditor, and (leposited the title ileeds 
witli a creditor ; — Held, on a bill- l)y his co- 
executor.s to reci.>yer tii.e f iile deeds, tlmt the- 
estate of the testatrix was entitled to a lien on 
the interest of the defaulting execntoiv in the 
pn-mises cnnpiriscd in the deeds, in ])rinrity to- 
the lieu created by his assignment to, tlie mort- 
gagee, and the court decreed the title deed.stohe- 
delivered up, with a declaration, that they 
belonged to the three trustees. Coh- v. Mtiddh\ 
lU Hare, 18G : 22 L. J., Ch. 401 ; It! Jur. .SaH. 
Negligence cannot be imputed to trustees for 

- leaving documents of title in the hands of one of 

■ their number, and allowing him to receive the- 
income, ami no authority to de.al with the 

. property can lie implied, even in 1'a.vour of a 
i bona fide i)urchaser for such trust (!e. Cotta m, x. 

, Jdarteni Coaitfin l{i/., 1 ,). ik H. 2-18; 80 L. .1., 

1 Ch. 217:0 ,Iur. (N.S.j 1807 ; 8 L. T. 40r> ; 9 W. K. 94. 
As against tenant for lift;, rro col. 488, sui>ra. 
k'. aiul W.. as solicitors for tho tenant for life. 

. held the title deeds, which afterwiinis pas.sed’ 

■ into the possession of IV. and 0., their sncces.'-jors. 
i The tenant for life died, and the estate tluiii. 
i stoo<l limited, tirst to F. and W. for five Inindred 
, years io .secure a sum of 2.000/., with remainder 

I to trustees for sis hundred years to secure a • 
jointure and luntions, with reniaindei' to A. B. in 
, tail. A. B. being an infant, asuil was instituted 
I on his behalf, in which the 2,0007. was raised on 
F the security of the term. Ujion that occasion, 

- F. and W." covenanted with the mortgagees to- 
F produce the title deeds from time to time, and 

1 not to part with them ; hut they w’cre relievahle 
, from the covenant on certain tej'ms. A reeeiver 

wa.s appointed in the suit, and the court directed' 

2 the costs of the solicitors of , the suit to remain 
2 chaiges uimn the estate at intere.st. VV. and C. 
2 wei-e solicitors in tin; suit for A. H. IFottiam- v. 


legal raoi'tgagee was entitled to recovei' the deeds 
from the mortgagee by (hqjosit. Ma/viortt M'oa\ 
U L. J., till. 909 ; 29 Ch. i). 72.“) ; .a.'i L. T. 84. 

IViicrea ])nrchaser of a small part of an estate 
takes a eovenaat from the vendor to produce the 
title d.ee(ls wh( 2 never it shall be necessary, and 
the (.Leeds afterwards come into the imrcha-sor’s 
possession, on his taking a mortgage of tho other 
part of the estate, and he then assigns the mort- 
gage to a third person, not mentioning the deeds, 
such third penson cannot maintain trovei' against 
him for the deeds. Tea v. Flold, 2 Term llep. 
708 : 1 E.E. 608. 

An estate comprised in an ante-nn])tial settle- 
ment w.as mortgagetl for a term of years by the 
husband and wife in exercise of a power of 
apjrointnient. The mortgage deed contained an 
assignment of the title deeds. The mortgage 
term was assigned, and assigned over, hut neither 
assignment contained any mention of the deeds. 
The original moi'tgagee handed hack the deeds to 
the husband mortgagor, who deposited the deeds 
with the defendants as collateral security for a 
.sum of money advanced to him by a client of the 
defendants. The husband and wife then exer- 
cised the power of appointment in the settlement, 
reserving a power of appointment to the survivor. 
Upon the tleatli of the. survivor, the widow ap- 
pointed to herself in fee : — Held, that she was 
entitled to reeover possession of the deeds upon 
paying off the amount of the original advance, 
for although the original mortgagiic was bouml 
to give them u)) to the assignee of the moitgage 
term if T(2(jnired, yet, as he was not so recpiired, 
the subse(pient (klivery of them to the husband 
of the plaintiff enured to the benefit of himself 
and the plaintiff, and upon his death they he- 
longed to tlie plaintiff, by virtue of her ecjuityof 
redeniptiou, and of the appointment to herself in 
fee. JMirierv. Vcr/nni, 0 Q. B. 448; 14 L. .L, 
Q. B. 80. 

A mortgagee by demise for a term, hut whose 
mortgage does not contain a grant of the title 
deeds, is not entitled to tlie (h.ieds relating to the 
freehold. U'hniiafi v. WrMnid, 1 Y. ik J. 117 ; 
30 H. R. 705. 8. P., Austin v. Croomo, Car. & M. 
653. 
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The court will iiol, 1;ik(> u hiist deetl out of the A suit was iuHlituted for raising portions out, 
posst'^siuu of die bankruprs tnisiocs, IMih'r, of a settled cstiito. rending the suit, i ho tenant 
H.>‘ jx/r/r. :} Dcac. ik ('. 27(1: 2 L. J., Bk. for life took a imiubor of the leases to Ptins, He 
C,:!. ' ; aftiwwards, muler an order of the eoiiri . Irrought 

ITainlilf. us heir-af-luw of C., sued defendant the whole of the title deeds and leases into court, 
to recover ])o-.M‘ssion of a title deed under the for the purposes of the suit. The iturpuses of 
folkuvnig circiunstances : By a conveyauec of the suit having been satisfied, and the portions 
the I2lh iMoveiuber. 18(12, c.erttiin 'freehold raised by mortgage, he applied to lutvo llie t itle 
lu'operty was conveyed to C. in fee. On deeds and lcase.s given up to him, which applfeti- 
thc l.'h'h .Inly. IStir.', (!., by an ante-nuptial tion was opposed by the niortgiigech, and was 
settlement of that date, in cojisideratioji of his refused hy Ivinclersloy, V.-C. : — Held, l)y Knight. 
ijilciidc<l marriage with the defendant's sister, Jhaiee, L.J., that as the toinuit for life liad, on a 
charged the said jjropei'ty with the payment, former occasion, taken some of the deeds abroad, 
after his death, of a - yearly anniuty of V2L the delivery of them to him ought not to be 
to her during her lift!, and secured the same by ordered without the consent of the mortgagees, 
a grant of the said ])ropcrt.y to tlie defendant, as Jrnner y. Morris, L. K. 1 Ch. ; 1-i W. B. 
trustee for his sister, for a term of 1(,)0 years, lOO.S. 

with the usual jiowers of di.stress and entry, &:e., Per Turner, L.J., that the tleods ouglit to be 
in ease of the (juarterly payments of t.lie annuity delivered to him, on his giving sullieient, .security 
being in arrear. Up'em. the exeeiition of the for their safe custody and |)roductii:)ii, aiuL for 
settlement (1. handed the deed of conveyance of returning them to court, when ord(!red. Ih, 
tiie 12th Koveiiiljcr, 18(12, to the defendant and 

said to lu'ni, " Vou shall have tlie deed of the To a Stranger.] — A person who ha.s lent, 

house to hold in your possession for the safety of his deeds for the purposes of an action to which 
y(air sister,’’ and at the same time a. written he is not a party, wliieh are hntught into the 
acknowledgment of the receiid of the convey- master’s olfice, may apply in the action to have 
auee, atul ati undertaking to deliver it to C. or the deeds delivered out. to him. Marriott v, 
his assigns, on tlie fulfilment of the trusts of the White, 1 Him A W. 17. 
settlement, wa.s signed by the ilefcndaut. The 

marririge took i>laee, ,tud on C.’s sul)set|neiit lu other Caaefl.] — A. havhig agreed to 

death, in December, 187,'), the plaintitl, a.s bis j)urcliase of B. the remainder of a term, the 
eldest son ami heir-at-law, bronglit an .action in latter delivered to him the lease, in order that 
the eoiuity court against defeiidaut to recover be might get an assignment made cait : A. then, 
possession of the conveyance of 12th November, obtained an anlargemoiit of the term from the 
1802. The county court judge held, in favour origijial landlord, and refused to accept an assign- 
of the plahitilL that he was entitled to recover nientnri):iy'thefuni)rieeagTcctl,u{)on,heeauseB.’s 
the deed in question : — Held, that the defendant, under-tenant lind remove(i .sonu' lixtuivs : — Held, 
us trustee of the settlement, was eiilitled to that B. might liisisl, on A. accepting the a.ssign- 
retain poss;ossion of the deed of couvey.ance in mont, and after deniand and refii.sal of the lease 
question during the coiitinuanee of the trusts of might maintain trover fur it. Parrn v. Jj'ratue. 
the settlement on the ground that it wusdelivej-ed 2 Bos. A P. -lol ; 5 11. 11. tiol. 
to him by C., tiie settlor, as a further security Upon tlie eontraet fur tlie sale of an estate, 
for the payment of the annuity, and that the the title and abstract to be made at (he vendor’ ,s 
possession of it enabled him the better to peiTuriii exiiense, the purc.liaser is entitled to tlie custody 
the trusts of the settlemeut with Hie execution of of the abstract until citlicr the ]mri;luisc Is 
which ho wa.s charged. Corin v. Thomas, 4(> finall3M-c.seinded iiy eomseiit or declared imprac- 
L. T. yiti. ticable liy the court. When the contrtuit is. 

dotermiiied, the vendor is entitled to iiave tlie 

Deeds in Court — Delivery out.] — Where abstract rlelivered back to him. If the sale jiro- 

a suit affecting an estate is being in-osccuted, the eeeds, the abstract becomes -the proiierty of vlie 
right of custody of tlio deeds does not depend on purchaser. Itoherts v. Wyatt, 2 'J’aunt. 2()8 ; 11 
the question who has tlie legal right to them, 11. 11. otitl. 
but on the (.piestioii what custody is most con- 
venient for the purposes of the suit. 'J'he Court Ordering into Court.] — Where temnit for lii'e 
of xVppcal will not interfere with the discretion is satisfied, and does nut care about the title, but 
of the judge, of first instance. iSta oford y. lioJjerts, renuaiiulermau Is not. ; court will lake care of tlie 
L. 11. f) Oh. :1U7 ; 1'.:) W. II. 5.52. deeds, and not leave them in the hands of a 

Deeds in jiosscssion of court delivered up to third person who iias no right to prejudice tlie 
tenant foi' life. U'ehh y. Dick. 2!K8. reinaindernian. Ford y. Peer/ /a/, I Ves. ,J. 78. 

Title deeds clelivered out of court to teiuint for A testator charged annuities exclusively on 
life, exiH.'pt when brouglit into court under an his real estate, the legal estate of wiiicli he de- 
order fur .safe eu, study, ilahh v. Li/iiiiiti/ion vised to trustees, upon, trust to pay tlie remts to 
{Lord'), 1 Eden. 8. or ])ermit the same to lie received by one for life. 

Title deeds delivered nut of court, ujion the with mnainders over. On the tos1iitoi''s ileatU 
a}jpliention of Ihe trustees and the. tenant for the tenant for life took iiossessiou of the estate 
life. JJunvomhe v. Muijer, 8 Ve.s. 820. and title deeds, and he kept down (he annuities. 

Deeds brought into court hy the executor, but cut ilown some timber. 'Tlio trustees acijui- 
under the euinmon order for ])roduc1ion of esced for four years, but ai’teiwards jiroeeedecl 
doemnents made in a creditor’s suit, will, after by action to reiiovor the dee<ls, and to receive 
ilie debts are paid, be ortlered to be delivered the rents. The court, by motion, restraincfl the 
out to the iiarty by whom they were deposited, ju'oeeedings, on the tenant for life undertaking 
ami the cuni't refused to order sueii ileeds to bo to keej) down the aiimiities, not to grant leases 
delivered to the ijlaimitf in the cause, although or cut timber without the eoirsont of the trustees, 
he was the tenant for life of the estate eouqirised and bringing the deeds into court. Denton y. 
in I he deeds. Plimlnit v. Lewis, G Hare, 65. Denton, 7 Beav, 888 ; 8 Jur. 888. 
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Trustee in Bankruptcy — Bife Estate of Bank- on you of shewing tliis. Ctfriei' x. ('urtrr. 
rupt's Wife,] — Tbo trustee in })aukniptcy of a Kay 27 L. Ch. 7 1 ; i <iur. (^K.s.) 

Irasband, whose wife is les^al teuaivt for lifts of 63. 

land (not to her separate iise) has no ahsoltite To allow tide doesh to reiiKiiii with .a jairty, 
ripht to the custruly of tlie title deeds of the who, hesiiles liavhi<4' a Iseiietieiai inii-rost in the 
lajid during the coverture, hut the court has a prn])Lsrty, is also a trustee to others, is not, gross 
<lis(iretion as to the custody. In a case in wliich negligenec. ; for, ijua trustee, he is the riglit pe.r- 
there was evidence that a banlmipt’s wife was son to hold them. Ih. 

about toa])pIy to the Divorce Court for the dis- Ac respecting the etfect of the .'ihsenceof title 
solution of the uiai-riago : — Held, that the title deeds in register counties, Lee v. (luttou, -Ifj 
deeds of land, of wliich she ivas legal tenant for L. d., Oh. 48 ; Ho L. T. S4 ; 24 W. R. t>42 — (J. A.; 
life, ought not to be delivered to the trustee in uW af/mr m.sY',s\ col. 47t), post, 
the bankruptcy, but ought to be retained in court, 

wiiere the county court judge had, ujion the Purchaser for Value without Notice. |~Hiuca 
trustee's apjjlication fur delivery to him, ordered the .ha beat u re Act, the Chancery Division lias 
them to be deposited. Jhufcrt^, lC,v. j)iri-fe, Pijiitf, jurisdicliou outlie application of the legal owner 
In re. r/.i L. J., (111. 9H(; ; 2f; Ch. D. HI : .51 L T. of title deeds to order them to lie delivered uirliy 
177; H2 W. II. 787 — C. A. a purchaser fur value witliout notice. McL'hhI 

Ter Gotton, L.J.: — ^Vdicther under ordinary v. J}nimmimd (14 Ves. 3.78; 17 Vcs. ltS2 ; 11 
eircnmsiunces, an assignee from a husband of his It. 11. 41) distinguished, (.\wpvr -w. 1 (’.sr/y, fd 
right to receive during the coverture the rents <rf L. J., Ch. .S()2 ; 20 Ch. D. (il 1 ; 47 L. I'. Si) ; 80 
laud of which his wife is legal tenant for life, is W. it. (I4S — C. A, S. I’., Mannerti v. .Ifcue, 54 
entitled as a matter of course to the cxistody of L. J., Ch. i)Uii ; 2i) Ch. D. 725 ; 58 h. T. S4. 
the title deeds, qumre. Jh. 

Production of— By Trustee— To Cestui que 
Trust.] — Prirna facie, and in the ,'ibsence of any Release, 

special circumstances, a cestui que trust, even I -omirov ritm 

though he be only intei'ested in the pioceeds of | 

the .sale of land, is entitled to the ])ro{luctionaii<l ; iToininal Parties. ]— Where a lessor, with the 
inspection of all title deeds and other documents | pemiission of a bailiff, who had made for her a 
relating to the trust estate which are in the , fV,r rent, commenced in the bailiff’s jianie 

posse.ssioii of the trustees. One cestui que trust j^ction against the sheriff for taking insuf- 
can enfoi'ce his right against the trustees, with- pledges, and the bailiff afterwards, with- 

out lu-ingiiig before tlie court tlic other persons out tlie kissor's privity, released the sheriff, the 
beneffcially interested in the property when they eourt .set aside the relJase, ami a plea thei-cof puis 
have no higher right than himself, (knrin. In dai-i-ein eontinuance. rjlrl'n/ v. Jiio-t, 7 Tiuint. 
?'/?, (bwi)i v. Graretf., 5ti L. J., Ch. 78 ; 33 Ch. D. .gq . 17 p .yq^ 

17U ; 84 II. iH.s. If person who is sued bv a landlord, in the 

f Hr' '1., »»; t„ 

title deeds in hands of tenant for life. Xocl v. ^ -hh. 

If anl, 1 Madd. 322 ; !(> K. R. 22',). Assignees.] — Where one of sevo-al assignees of 

Vested Bemainder.]— Any remainder- Ijunkrupt releases the cause of action, and tlie 

man whose estate is vested may maintain a bill pleaded, the court will set aside the 

Jigaiiist the tenant for life, for the solo purpose of suspicion being thrown on the {letendunt s 

pnidiictimi ami insiicction of the muniments of ‘‘umluet in the transaction, the co-pJaintiffs m- 
titlu. Ihnh V. Dii.sart {Earle). 20 Beav. 405 : 24 tl«ni'ityn)g flic plaintiff who hail given the 
L. J., Ch. 381 ; I ,lnr, (j;..s.) 743 ; 8 Eq. Roi). 5i)‘J : I'ukasc, against cost.s. Jahmon v. Jlohhworth, 4 
3 W. K. 893. D. P. C. 03, 

If tile tenant for life .‘^nirgests that the puipose "In here a release by the obligee of a bond was 
for wliich ju'oductinn is required is improper, the W an action by his assignee against the 

onus is on him to shew it. Ih. obligor in the mime of the obligee Held, that 

This right, however, only exists when the title special circumstances iiiuler which the ro- 
of rhe icmaimlonuan is undisputed ; for, if there I«^se was given, and that it was obtained by 
be a reasonable cause tor litigating his title, he oe replied to avoid the release, 

cannot compel rodnetion. Ih. Craih v. DLleth, 7 'J’erm Kej). 070 ; 1 Bos. 6c P. 

When the title of a remaindennan is clear. "148,11. 
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See., which she inigiit aeqaire. find that lie wouhl Trustees.] — plea puis daiTein coiitirmauco 
not do any fict to iinpeflc the oiicvatioii of that of a release by one of several jilaintilfs was set 
deed: find the ivil'e having as executrix coin- aside without costs, on the terms of iiu indem- 
nicnced an action on a promissory nolo against nity being given to the plaintiff who had re- 
the rlefendant. in tlie names of her Jnisband and leased the action, although the consent of such 
herself, and tlic liusband released the debt, plaintiff had not lieen obtfiinerl before the action 
which release was ])lca<lcd jiuis darrein con- was brought, it apjiearing that no cousiileration 
tinnance : the court ordered such plea to betaken had been given for the release, and that the 
off the record, and the release to be given up to plaintiffs sued as trustees for the creditors of an 
be cancelled. la/zr/l v. JVri/'mtm, 4 P>. Sc Ald.ilO. insolvent person. JldiuiMrjiJtcu v. Jironlie, 1 

Chit. ihIO ; 22 11. li. aO.-j. 

Partners.] — declaration on a policy of in- ^ court of equity looks with coasiderable 
suranec on goods on lioard a ship, at the suit of jealousy at a release executed by a young lady. 
Jj. . and A. W., .aUeged that the policy was at or shortly after attaining twentv-one, upon a 
made by them as well in their own name as for settlement of accounts between her and her 
iiml in the name of every other person to whom trustees. Pfirhor v. MuMOii, 20 Beav. 20'). 
the same did aiipertain ; and it averred tliat Z. a general release given bv a trustee, in fniud 
and the plaintiff A. W.. or one of them, were or of his trust, is void :\vhcre, therefore, a testator 
was, then and thenceforth until the loss, in- bocpieathed premises to a trustee, to receive lire 
terested in the goods. The defendaid. pleaded a vents for the benefit of his childven, and gave 
relearic by 13. AV. for bimsolf and IiIh partiuor A. ixim ])o\vcr to dcinise the same for a term, which 
^y. Held, that the jilea was a good answer to he did, and received the rents, hut did not apidy 
the action. If ilhn.w/t v. XZ/nZa, 7 M. & W. 81. tlieni to the purpo.ses of the trust ; on which a 
A partner has hnidied autliority to execute a bill in equity was tiled against him, by one of 
i^lcase ot a debt due to the hrm. //airk.s-hfno v. the parties beuetieially interested uudev'the will, 
Pi'/rAnhav, 2 bwaust. ; li) H. 11. 12;). ond a receiver was appointed, who sued the 

\\liore two j.lmntiffs fas liuifners) iustrneted ic.ssoes in the name of the trustee for nonpay- 
their attorney to ]n-oc,eed to trial in an action ,nent of rent, and they pleaded a, releas.', e.xc- 
brought by Ihcin agumsr Ihe delendant for mis- (,;uu>d to them by the tnistoe pending the suit, 
rein’esentatinn as to then- so veney. and a few (Pe court or.lerod tlie idea to be .set 'a.side, tmd 
day.s before the Inal one of them gave a release the release to be delivered up to bo cancelled, 
to the detoiidant, without tlie knowledge of or Mruinhi,/ v. 7 Moore, {117: 1 L. J. ro..s,) 
comnnnneation with such attorney, ihe court o, j), ^ 

refused to interfere. .Ftir/iivulv. Wcdtn/i,! Moove, 

3i5(l ; 21 R. It. 1)87. Pauper Litigants.]— A plaintiff suing in forma 

A]-.ar ;ner sucain equity for a money domam I, pauperis may execute .a release of the oiiuso of 


alleged by his bill that his eo-jiartner had : 


leased the debt, which v 


8 ])aiiperis may execute a release of the ojiuso ( 
‘• action to the defendant witlioiit the eon.sent t 


nendii]) : — Held, tliat the relo.ase created such a 
difficulty in suing at law for the debt, that the 
bill was not demurrable for want of equity. 


still line to the part- knowledge of his attorney, if it is done bona tide 


IVeiv)/ V. Fipi/irif, 40 L. J., Ch. -iO-i ; L. li. 12 
Eq. (19 : It) W. .R. 710. 

In an action for a jiartnership debt, a cove- 
nant not to sue entereil into by one only ol! 1 he 
partners eaunnt be sot uj) as a release. ‘iValmru- 


with a view to .settle the action, and not from 
any intention to de[)rive the attorney ol! hi.s 
costs. Jmi’f; v. Jid/zuer, .") B. A L. 718 ; 2 Ex. 


-iO-l ; L. li. 12 2:10 ; 17 L. .J., Ex. ti l;!. 


d'// V. ehdjwr.H P. Jc D. Ml) ; 11 A. & E. 21 fl ; .It) assignment, all payinenfs which ho may therc- 
Jj. J., Q. 15. •l-l). make to the purchaser on aeeonnt of the 

Where Eights of Third Parties Intervene— Wn rr^'T’ T ''‘’m 

diiM^m S siif pn,<lue;p 

favouroMierhusliand. Bdrkr,'v.Zcd.(> Madd.H.30. r 

, execute to the debtor a release for 

Solicitor — Lien.] — A solicitor has a lieu yalue of the debt, valid as against an assignee 

upon costs ordered to be [laid to his client iipfm fi’ora the purchaser, if the debtor has not, at the 
a petition in b.ankriipi cy, although there be no time when the release is e.xeouted, notice of the 
fund ill court ; nor can the client release tlie assignment, Stodkx v. Ddhadn, *1 Be U., M. A (1, 
beuefit of the order to the jirejudieo of tliesoliei- H 1 512 L. .1.. Oh. 881 ; 17 Jar, .'IHD. 
tor. ibq/rt/i/;, .X-r /wfe, 2 Rose, 2;57. 

By Appointee under Power.]— .Appoinlinent b. wiiat Amounts to. 

by will (prot'esscdly in exec, nf ion of a jiowev in a 

inarriage settlunieut) to A. for life, or until he ijoitcml. 

should eiicuinher, and upon his death or ineiiin- Form.]- 'I’here is no autliority to say a release 
heruig to the wih; of A Jor hlo tor lier separate must bo signed, as well as seah-d and'dclivcrcd, 
ii^e an. alter heimli .ith to A.S dnlduai, anil d p, make it effectual. TudzZdn v. Penlrr, G 
: A. shoniddie witiiont wife or children to B., who Madd, IGG. 
was A.s brother. A. and B. took other bouotils 

under the will. The ajipointmenl to the wil'eand Where Eeleaae under Seal necessary.] — -A 
eliililren of A. being an excessive execution of the charge on lands created by deetl cannot be dis- 
lamer Held, (hat A. was bonitil to elect, but charged but by deed, or at least by some formal 
iliat B. might roleiise to A. all his interest under act of release, rupif. v. Jarhoit, 13 Price, 721 ; 
the aiipoiutment. Auter v. Ilof/rf, 4 Y. ic ColL 18. M‘(Jlel. 493 ; ,28 K, 11, Tan. 


)1, a cove- Against Strangers.] — ‘Wniero a debt, not a.s- 
signable at law, has been equitably assigned for 
n uliiirfi- value, and the debtor lias had notice of the 


Where Eights of Third Parties Intervene- 



DEED AND BOND— Dca-cJs and Bonds. 


I'mr. {) Binu-. rA7 : 1 M. & !’. 805 : 8 T.. J. 

* (O.S.) C.'P. 17(; ; 81 R. R.-IHO. 

aside -by the 

; law ; but a ^ — — Principal aad Surety,]— A deeLaration 

eh effect ; it state<l that an action liad been. commence(r by 
'the [uiblic otffcer of a banking co-pfirtjiership' 
against T. for the recovery of the anioutit of a 
bill of exchange drawn by him upon and ac- 
eejjted by the defendant for 1,250L ; that while 
the action. Wixs pending, it was agreed between 
the. company, T. and the defendant, that the 
Release or Covenant not to Sue.] — A composi- action should bo atttlcd ns follows; SoO/. and 
tioii deed, signed bj’- the creditors ofAlicinsolvod, odOf. by fho jirnmissoiw noics of T.. and oOO/. 
is to he treated as a covenant tuff 1o sue, and not by the defendant’s promissory note at i.welvo 
as a relwise, when such is evidently the intention months, the defendant consenting to Ihc com- 
o£ the i)ar1ies. A release in terms cannot be treated ])a7iy aitpropriating tlic seenriries hold by them 
as a release if it. bo followed by a saving clause to the ])aymont of such balance, and the defon- 
against certain i)ari,ies, Ai/rrej/ v. Armlfagp, 0 daut agreeing to give tlmm a poAVcrlo sell the 
W. K. oJO. ' properties mentioned in the securities, the eom- 

When there is an absolute T.’(dea.se of the pria- ])any to forego all inierosl on receiving llie 1hi-eo 
ci})al debtor, the remedy against, the surely is notes, and to guarantee to give u]) the bill sued 
gone, })oe,anse the debt is extinguished. Where on and tlie l,t)Ui)/. bill i-t'ceivod on account of 
such a j’Oletise is give; i no right can be roserveil. the said bill. 'I'lio declaration avernul (hat the 
because the debt is .satisfied, and no right of re- company had performed all things on their part 
<xmrse remains when the debt is gone. Lan.guage to lie performed, and liad always bemi ready and 
iuiputiug an absolute release may be construed willing t<i settle the action. Breach, that the 
as a covenant by the creditor not to sue the defemlanl did not nor would givm the company 
inincipal debtor when that intention appears, the promissory note for ,nOl)/. nor the ])owor of 
leaving such debtor liable io make good any sale. Plea, that llie defendant entered into tlie 
claims for relief at the instance of his sureties, agretunent jointly with IVl., R. and .1., and that 
But a enveuaut uol. to sae the principal debtor after breach of the agnmmenl by an indenture 
is a partial discharge only, and, althougli ex- made lietwcoii the nominal plaintiffs in t.his 
prcssly stipulated, is incffieetual if the discharge action (one of whom was the \)ublic officer of 
given is in effect ahsolufe. Vommnu-ial Jianlt, of the company) of the ffrst ])art,1he directors of 
Tasmaiiia y. Jotic/s, (12 L. J., P. C. lOt ; [1898] the compa.tiy of the second part, the defendant, 
A. C. 318 ; 1 E. SO? ; tlS L. T. 77fi ; 42 W. 11. M., B. and J. of the third part, and T. of the 
2.5fi ; o7 J. lb (i44 — P. 0. fourth part, the jrahlie officer on liehalf cif the 


Receipt iu Writing.] — When a receipt has 
been given under seal it discharges at law all 
cause of action, and can only be 
equitable jtirisdictiou of a. court, of law 
met'c receipt, iu writing ha 
amounts siin])ly to an acknowledgment of money 
paid; it cannot be pleaded in answer to an 
action, and it may be imiieached or exi.)lained by 
riarol evidence. Loe v. Latioashifo and Vorkddre 
Jfi/., L. R. (5 Ch. .527 ; 25 L. T. 77 ; 19 W. 11. 729. 
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4l(.']>tor afiei'Wiirds, l>y deed, ai3signecl hia property wliorc a long time has elapsed l.>et,wccii the date 
t(,i a iru'^ti‘ 1 - on trast" lo sell anil divide the pro- of tlu* agreement and the pleading of it. I h. 
needs anunisst his creditems ; the creditors re- ' 

leasing the debtor troni rite debrs tine to them Compromise of Action.] — In an action for 
ivspeetively : but there was a proviso in the deed entering the ])laintiir.s c]t)se, and ctirrying away 
tlmt nothit’m theiein diould iilfect tiny right or hay, 1 ho defeiu hints pleaded that the .tresptisses 
reiuedv whieh ;uiv creditor might have against were eoimnitted by them jointly with 0., tnuL 
tnei^ other iiersoii 'in respect, of 'any debt d'ne by tlnit afterwards certain disputes wiint iiending 
ibi' debtor Held, that this deed only timonuted between C. uiul the plaintiff, eoneeming elaims 
to ti eovenain nut to sue the debtor, and that the of 0. against the plaintiff, in resjioci of tlu* farm 
.-.urety was not released, but that the surety occupied l>y him under the plaintiff, and epn- 
eouhf pay off the priiuapal to the ereditor and eerniiig elaims by Iho plaiuLifl: against 0. in 
recover the amount from the debtor. O'rrmx. respeot of the causes of action in tlio di'clara- 
W'lpin, d.S L. .1.. (!h. 220; L. 11. 4- Ch, 204; 20 tiou mentioned ; and that the plaintiff agreed to 
Jj.'T. 181 ; 17 W. K. itSa. release (). from all claims, and did accordingly 

'I’o an action for goods sold and delivered, the I'elinrpxish all claims against him in resiiect of 
defendant pleaded tliat the causes of action ac- the causes of a.ction ; — .Held, that this plea was 
crued to the ))laiiitiffs against himself and A., B. sustained by proof of an agreement, whereby 
and 0. jointly, and not otherwise, aiul not sepa- in eonsidenition that 0. (who had been tenant 
rately against the defendant, and that be and A., of a fiirni under the plaintiff, and laid held over 
1). and C. were jointly liable in resiicct of the the same, under colour of a claim for imprnvc- 
causes of action, and not otherwise; and that ments) aehnowleilged that ho h.ad no claim 
the plaintiff's by deed released A., B. and C. from against the jdaiutiff'. tho plaintiff •‘relinquished 
the causes of action. Replication, tliat tin’s deed all elaims against C. for mesne profits ami rent, 
was a dee<l of assignment by .A.. B. and 0. of orforholdingover,” theuctionbeingsubstantially 
their estate and effects for 'the henefit of their an action htr mesne jiroiits. llotj v. M'oorhoiixi', 
creditors, and contained words jmrporting, if K Scott, I.")!) ; (> Bing. (n.O.) .‘>2 ; 1)’ h. ,1., H. IMlih 
coiisidered without reference to any other part 
of the deed, to release as in the plea jdeaded, 
but that, ill another and earliei' part, of the deed, 
it was agreeil and declared in the words follow- 
ing, that is to say, “that it shall be lawful for 
the creditors to execute tliese jiresents without 
prejudice to any mortgage, lien, or security which 
tliey may have foi- their ilebts, or any part there- 
of, or to any claim against any suret.y or sureties, 
or any other person or persons tvho may be liable 
fur the payment thereof”; aiul that all the their }dace with regard to the remedy against 
creditors who executed the deed, cxcented the Crokat on the bill, the consideration for such 
same without prejudice, as aforesaid ; and so the assignment being 2,v. (hZ. in the pound on the 
plaiutiffssaythai the defendant was not released, amount of the debt; — Held, Unit thi.s deed did 
as in ami liy the jdea is supposed ; — Held, that, not sustain tho ])lca. J To nidi ! rli v. Canty 
taking the plea and replication together, tlie deed 2()'J ; 4 Bing. (^^C.) 41 1 ; 7 L. J., 0. B.'217. 
appeared to amount only to ti covenant not to 

sue A,, B. and C., and not to a release, and eon- Collateral Ifndertaking.] — At thi; time of 
seipiently that the liability of the d.el‘endant, executing a bond to secui'c a sum of money, the 
whether joint only, or joint und several, was not obligors jirocured a letler from the obligee, 
thereby discharged. B7ZZ/,v v. Alt! f l/.vhrn, 4 0, .B. stating his intention not to call in the money 
(K.,s.) 21 (!; 27 L. .L, 0. 248 ; (! W. R. oOU. within a specified jieriod, if the interest was 

,s‘C6' 1’ia.NGlPAn AA’D SuJtETY. regularly paid; — Held, to be a binding under- 

taking. Atu'fmi V. IFiwZ, 1 Russ, ic Myiue, 178 ; 
Executory Agreement.] —An executory agree- 82 R. R. bSl. 
ment is a cause of action, and cannot be pleaded 

in bar to another cause of action. Wood v. Contract to Give— Extent of.] — The defendant 
Howe, 2 Bligh, 511(1 ; 21 R. R. 111). agreed to pay to the plaintiff within two montbs 

Such an agreement is totally different from l,.oO(.)Z., and, in consideration thereof, the plaintiff 
a release under the seal ; but considered as in agreed to deliver up .all securities in his jiosses- 
the nature of a release, it couLl only lie a))plied sion, under which ho claimed any debt against 
to such [tarr of the j-elief sought by Hie liill ns the estate of W., deceased, to execute a general 
relates to Hie questions at issue between the release of all claims on the e.siate of W. for 
plaintiff and (he parly who projioses to have matters between the plaintiff and W. to the day 
the bonelll of the agreement by way of jdoa. of his decease, and botAvee.ii the trusLee.s and 
It conlii not be ])lea(Led in bar to the whole representative of W. to the date of the ag'rcc- 
relief ; for the cause must, at all events, pi'o- ment, except fiOOZ,. and interest due on a bond 
feed as to (he relief sought against the other given by W., which the defendant agreed to jiay 
parties. .AZi. to the person entitled thereto. In an action, 

A plea of an executory agreement, c-ontaining slating irintual promises to perform the agreo- 
no averments th.it all the jiarties to the agree- menl, the jdaintiff avcrroil that he w.i-^ ready 
meut are ready to perform it., is not only iusulli- and willing to deliver np all securitios uuihu’ 
cieut for want of [iroper averments, but could which he elaimed any debt against t.lie estate of 
not, be made :i good })lca by any timendinont ; W., and to execute a general release of all claims 
because it is not a proper subject of plea, but a on the estate of W.’ for matters between the 
mere right of action, and cannot be a bar to plaintiff and W,, to the day of his decease, 
another suit instituied by the party against and assigned for breach non-payment of tho 
whom the right of action is claimed, especially 1,500Z. and 600(!., or either of them : — Held, that 


Assignment of Remedies.] — 'J'o an action by 
imlorsees against an indorser of a bill of ex- 
change. he ])leadcd a deed of release, alleged to 
have been executed liy the plaintiffs and other 
creditor.s of one Oi’okat, a jirior indorser. The 
deed appeared to have been exceutwl by the 
plaint ills alone, and was in form a mere assign- 
ment by the jilaintilfs to one Snutcr, of Hio debt 
due t<i them from Crokat, iintting Soutev in 
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tbe release doscribetl in the iledaration was not bnt cononrrent willr, the ))nyni,enT nl' the 200 /. 
co-extcnsivc with that agreed to be K'ven, and by the ilefeiulant ; that it was tlu'rcd’ore Kunicient 
that this defect would nob be cured by a verdict ; for the plaintiff to aven- his readiness aiid wiHiinr- 
btifc that in this case it, appeared that the paj'- ness to do them, without, alleyiu^a ^lerhirnunu-e ; 
incut of the money was intended to ])recedc the but that, this avennent was necessary, and, 
release, and, therefore, the avennent. was not therefore, that tin; plea, was Hood, as raisini>' a 
neccissary, ami the declaratiiui well enough, material issne,. ('I'ilrtt v. ('rZ/rw, U th B. l(! l ; 1o 
Smith V. Wooii7ioi/m, 2 Bos. & I*. (N.R.) 28H — ■ L. J., Q. B. 887 : 11 Jnr. 88. 

Ex. Oil. A declaration, after reciting that defendninr 

A nephew, who was the hoir-at-hiw and solo was possessed, for the residue of a, term of vi'ars, 
next of kin of the testator, having talcon tlio of a messuage and ])reniises, mul of fixture- 
ofiiuiou of eonnsel as to the widorv’s rights annexed to the premises, averred, that tin' plain- 
under the hushand’s will, and heiug advised that lift’ agreed with the defendant to pnrehase of 
.she took the residixe absolutely, contvaeted to him the residue of the term in the niesMiagt' 
sell to her a hniuse which had descended to him and premise..s, with the apjairtenanecs and ilie 
as heir; an<l part of the agreement was, that lixtnres ; and the dofendaiit agreed to give up 
he should release all demands against her as possession of the messuage, with tlie appur- 
exeeutrix, or against her deceased husband’s tenances and the lixtures, on a eerlain day. Tla: 
personal estate: a general release, executed in declaration averred flint the jilainliif tendered 
pui'suauee of this agreomeut, was held to be to the dofeudant for oxeention an instrument, 
valid, and to iuve.st the .stock in the executrix which eonlaiiied a recital that the ]daiuiifT hail 
absolutely, though it made no speeiJlc mention lately contracted witli the defendant for tlic 
of the stock. Collier v. Si/uire, 8 Iiu.ss. -Itw ; .sale to him of the residue of tlie term grauteil 

5 L. J, (o.a.) Ch. 18(5 ; 27 11. It. 112. to him by I’, in the messuage or tenements and 

A defendant signed an in, strnmeut, addressed liereditainents, with their ai)])urtenanees. ami' 
to the plaintiff, in the following terms: — ‘‘In also all and singular the lixtures belonging to 
eonsideration of your having, hj" imlcntiii'e. the messuage or tenements and hereditaments, 
agreed to accept jiayment of the debt owing to for a certain sum, tlie reeeipt of which was 

you by A., by the following instalments (th;it: is thereby acknowledged; — Held, that as tlie 

to say), Kb', in the pound on the JiSth of Augnsl agreement between the parties was for the 
next. I promise to guarantee the jitiyment of the assignment of the lixtures only, which belonged 
Instalments”; and delivered it to the plaintiff to the defendant, the recital in the instriiraeni; 
in exchange for an indenture cxocutod by the tendered was too large, a, ml. therefore, that it 
plaintiff: — Held, that the true construction of was not sueh .an one as the defendant was hound' 
the instrument was, that the defendant made, his to execute. Mini oho/ 'w BuUnj, 2 Ex. in; 18 
promise in consideration that tlie plaiiititi would L. J., Ex. 77. 

execute an indoulure and release A. : and conse- Another plea, that the iilnintitf was not ready 
quently, that the, execution of the instrument and willing to release the defendant ; — Held, 
was not an adnii.ssioii by the defendant that the that as the release was to be preiiared by the 
plaintiii; had released A., and furnished no evi- defeiidaiib’s alloniev, and it was averred’ that 
deuce in .support of au issue taken on uii no such release wms prejiared, the plaintiif’s 
allegation in the declaration, tlial the plainlilT readiness to execute it was immaterial ; and tin* 
had released A. King v. Cole, 2 Ex. (128; 17 plea \vas therefore bad, as raising au immaterial 
L. J., Ex. 288. issue. Ib. 

A declaration reeitod an agreement in writing, A., being indebted to B., entered into an agree- 
hy which defendant agreed to jiermit jdaintiff to inent, not under seal, for the rcpa;('menT of 
occupy certain lauds until the 2',)th of Sep- the money, B. to hold a policy on A.’s life as 
toinber, 1848, the plaiiitiif paying therefor on security. B. died, and her executors reckoned 
that dtiy, as he thereby agreeil to do, 80^. as rent tlie debt among her tissois, and pairl probate and 
for the same, and then to deliver up the preniises legacy fluty n])n7i it . Communications took idaee 
to the defendant in gnoil repair, and meantime between the debtor and the executors on the one 
to cultivate the same in a husbandllko manner; hand, and the exeentoi's and residuary legatees 
anti that, upon the plaintiff quitting the pro- on the other hand, as to not enforcing the debt 
mises. paying the rent, .and observing the other upon ])ayment by the debtor of the probate and 
stipulations, aiid releasing the defendant from legacy duty thereon. The tlebtor did in fact ]jay 
all claims under the will of (>., as also releasing such duties, and the executors withdrew their 
to the dofenclaut all the lands devised by Q., claim on the policy, Irat neither was the agree- 
whieh tlic plaintiff agreed to do, the defendant ment surrendered to A. nor cancelled, nor was 
should })ay to the plaintiff 2007., with iutci'ost any release of his debt executed; — Held, th;it 
from the 29th September, 1842. It was agreed the comnmnieations aniountod to an agreement 
that all releases inquired liy the defendant .should to release the debt, and that the iiayme’nt of tlie 
be prepared by his attorney. Averment , that diitios was a .sufiieieiil consideration. Taglo)- v. 
the plaintiff was ready and willing to deliver u]) Mamium, 88 L. J., (.!h. 128 ; Ij. ll. 1 Oh. 48 ; 11 
the promises, and to ptiy the rent, and to release Jnr. (n.h.) 98(j ; 18 b. 'T. 888 ; 1-1 W. Jl, 17)4. 
the defendant (as agreed on). Breach, tliat 

although the 29th Beptember elapsed, ami Eeservation. in Lease.] — By a tlecd of even 
although a imsonahlc lime elapsed between that date with a lease, the lessor covenanted that the 
day and the commencement of the action for the lessee should retain jiart of each year's nnit. 
payment of the 20U7., and although no release until satishictiou of a debt, due lirom the loser 
was prepared by the defendant’s attorney before to the lessee : — Held, that, tluntgli the covenant 
that day, noji-paynient of the 200Z. by the tlefcn- might bo ph-afled at Luv as .r icleahO pio tauto 
dant. rioa, that the plaintiff was not ready of the rent, this was only to avoid eiicnity of 
and willing to delivor up the premises : — ^Held, action, and the covenant vvas not foi- all imrposes 
that the acts to be done by the plaintiff were a release. Lodger St onto n, 2 Jolms. k H. (i87 
not conditions procalent to nor independent of, 4 L. T. 795 ; 9 W. R, 848. 
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All iiKleniiire oi; lease i\':is made on the 28th of 
Jaiium’y. 1882, for a, (;erm of ninety-one years, 
resciTii\4 s'- and eonininiiis' a eoveiiaiit hy 
the lessA t o exceiit e specilied improvements upon 
the demised pi'cmises on or before the 1st of May, 
1884, or })ay an additional rent. The orif'inal 
rent was reuulariy jiaid, iind receipts given for 
it ; but the' improvements, as s])ecifiod in the 
covenant, were never made, while other and 
more expensive im})rovements were executed to 
the probable knowledge of the lessoj's ; and the 
addif ionai rent wa.s never demanded or jiaid. In 
an action in 181511 to recover twelve and a half 
A'cars’ arrears of the. additional rent : — Held, that 
it. was rrot misdirection to instruct the Jury, upon 
the issues raised, that they wore at liberty, upon 
the facts, to ))resume tiiat a release of the cove- 
nant had heeu executed. Tennant v. uYeik Ir. R. 

5 C. L. 418— Ex. Ch. 

A jui'y may be instructed that they arc at 
liberty, upon evidence of long-eon tinned non- 
observance', to presume a release of a covenant, 
where, consistently with the evidence, the re- 
lease to be lu'csumcd might have Ijcen executed 
before the accrual of the breach complained of , I b. 

Acknowledgment in Deed.] — An aclaiowlodg- 
mont in a deed i)y a venrlor that the purehast^- 
money has been jrau!, and that the vendor is 
therewith fully satisiied, amounts to a release. 
Fawei/is V. Porta>\ 8 Car. & K. 8()!». 

Action for dividends sold and assigned. At 
the trial it ap[>eared that the jihiintiff agreed to 
sell to the defendant certain dividends for ITf)/:., 
but after the bargain was made, it was fouml 
that ail oitIoi’ of the Court of Chancery 
necessary before the dividends could bo I'ecoived 
by the defen clant, and a dispute having arisen as 
to which party was to ])ay the costs of obtaining 
this order, it was agreed that the deed of transfer 
should bo executed, and the question of costs 
referred to two solicitors. The deed was accord- 
ingly executed, and paid to the idaintifC. 
The deed, however, stated that the whole pur 
chase-money was paid, and contained a release 
in the usual way : — Held, thar the plaintiff could 
not recover the remain der of the purchase-money, 
as the debt only accrued upon the execution of the 
deed, and at the same time the. debt was released. 
BaTiet' v. ITeard^ 5 Ex. ‘J.oi) ; 20 L. J., Ex. 444. 

Testamentary Declarations,] — “ I return A. 
his bond,” in a will, is not a release, but a legacy, 
and having lapsed, the bond remains in force 
against a surviving co-obligor, Maitland v. 
Adair, 8 Yes. 2511. 

Parol Expression of Intention.] — A. was 
entitled to a bond into which B. liad entered 
to secure pajunent of a sum of money. B, was 
about to marry, and A, being informed of that 
fact, told him, “ f will not distress you about 
the bond ; I have given it up ; 1 shall never 
enforce it”; but on being req nested to give up the 
bond, she said, “.Ho. 1 will be trusted, but he 
may rely on my word.” B, married. A. after- 
wai'ds mnrrietl, and her husl)aud and herself imt 
the bond in suit. B. filed a bill in equity to 
i'e.straiu theij- proceedings, alleging that he had 
married on the faith of the promises made by B. : 
— Held, that he was not entitled to an injunction, 
for that what passed between the parties was 
noiiher a legal contract nor a misrepresentation of 
facts, but only an expression of an intention, the 
performance of which could not be enforced, 
Jordeny. Money, 5 H. L. Gas. 18/5 ; 23 L. J'., Ch, 8(55, 
TOL. V. 


A testator wrote in his account book, opposite 
an entry of two <lebts owing to him by his 
brother, one being due upon mortgage ami the 
other upon a promissory note, the words, “Hot 
to be enforced.” He received interest npon both 
(.lebts for several years after the date of the 
entry, and up to the time of his (leath. The 
document wddeh contained the words referred 
to was not propounded as tostarnonl nry ; — 
Held, that this memorandum of the testator did 
not amount to a discharge of either of the debts. 
Peace v. Hainn, 11 Hare, 151 ; 17 Jm.’. 1091. 

kSemble, the cases in which tlie court has held 
a debtor liberated from his obligation to i»ay a 
debt which once existed, and from which he has 
not been discharged by any testamentary instru- 
ment, are, fimt, where the act or declaration 
relied on creates an immediate discharge, which 
the debtor might plead as a release, or byway of 
accord and satisfaction at law, or which he might : 
enforce in equity as against the creditor ; second, 
where the discharge, tlnmgh not immediate and. 
absolute, but conditional, becomes perfect by the 
condit ion having in the event, been performed ; 
t.hird, where the creditor intended to discharge 
the obligation at his death, and communicated 
that intention to those who would, under this 
disposition, take or represent his interest upon 
Iris death, and relied upon their fulfilment of his 
intention, and, fourth (in strictness Ijelonging to 
.another class of cases), where the transaction 
supjiosod to create the debt or obligation is I'athor 
in the nature of .an advancement by one in loco 
parentis, or is part of a f.amily ai'rangement. Ih. 

A. being indebted to B., C. and D,, throe 
sisters, who were his near relations, paj'tly on 
his own aecoimt, and partly as executor of his 
fa,ther, executed to them a bond for 500?. At 
the time of the giving of the bond, A. objected 
to give it, and agreed to do so only on a verbal 
representation, tluit it was not intended to be 
enforced unless B., C. .and D. should come to 
want, an event Avhich did not happen. The bond 
remained in the h.ands of the three till the 
death (.if B., and after her death in the hands of 
the survivors, and after the desith of G. in the 
hands of D., whose projierty (by mutual arnange- 
ments) it', was at the time of her death. On the 
bond was found the following indursemont ; 

“ I'liis bond is never to appear against A. Wit- 
ness, G., D.” it was not made clear that C.’s 
name was written by herself ; it was s.aid that 
D. had written it. It was, however, proved, that 
if D. had written it, she did so with the authority 
of C, ; — Held, that without sa,ying whether the 
indorsement amounted to a release, which was a 
legal question, there was an equity under the 
circumstances against enforcing theAiond ; that 
if put in suit, the action woiild be restrained ; 
ami (hat there was nothing due on the bond to 
t he estate of H. Major v. Major, 1 I)rew% 165. 

Mere voluntary fleelaratioiis, indicathig the 
intention of a creditor to forgive or release a 
debt, if they are not evidence of a release at law 
do not comstitute a release in equity ; unle.ss, 
therefore, there be a consideration or some other 
equitable means of distinction, equity, in such a 
case, follows the law. (drafts v. Sjmgg, 6 Hare, 
552 ; 18 L. J., Ch. 204 ; 13 Jur. 785. 

A voluntory declaration by a creditor that he 
intends to reloasehis debtor from atlebt, tlioughnot 
amounting to a release at law, may nevertheiesB be 
heldineqnitytobeareprcsentation which bhecredi- 
tor is bound to make good. Yeomayis v. WilVmn^, 
35 Beav. 130 ; 35 L. J., Ch. 283 ; h. 11. 1 Eq. 1 81. 
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11. G. having diocl intestate, posse-sseil of con- house, paying 212?, 10,v. a quai’tcu’ fnr board : and 
siderable personal property, and cntilled, after it was agreed that tlic debt should be jiaiil olt by 
the death of his wife, to the principal of certain a deduction of 10()/. from each (piai ter s jiayimnit. 
bank stock, standing in the name of a trustee; Deductions of this amount were niade. tor two 
his brother, by letter, expressed his inhaition of quarters, but on the (bird quaner-ilay the ci'cdi- 
relinquishing his share of the intestates estate to tor refused to make any further iloducLiun, and 
the said widow, executed to the trustee (trans- paid the full amount of 212?. 10, v., and contiimed 
feiThigto the widow) a release of the banic stock, tlown. to the lime ot her death (which took phicc 
and directed the preparation of a release of the more than four years afterwards) to jaiy to 15. 
general jicrsonal estate, the execution of w'hich the like (piarteiiy sum. B. was appointed sole 
was prevented by his death, but his wi,sh to executor of his steji-mother, and iiroved i he will : 
execute it continued to his last hour ; tlie release — Held, that the debt was gone; first, beeauKc 
of the stock is eifcctual in favour of the intestate’s the appointment of B. as cxGcut i)r released tlie 
widow ; but the intention to relinquish the shai-e <lebt at law, and any claim in eipiity was reliutfed 
of the general personal estate not being perfected, by evidence of a continuing intention on the. 
amounts not to a gift, and she, as administra- part of testatrix to give ; aiul secondly, because 
tris, must account to the rei)re.sentativcs of the interitiou of tlie testatrix to give B, the boO?. 
the brother, but without interest. Hoojwr v. was completed by nine quarterly payments of 
Gonrhdu, 1 Swmst. 48'. ; 1 Wils. 212 ; IS 11. K. 12“). 21 2?. 10,v. each, dfm/// v. i;i L. J., Ch._Sl 4 : 

Notwithstanding declaration of the testator to L. H. 18 Eq, 81.") ; 80 L. T. 74.“) ; 22 IV. l!. 7vS<S. 
his executor tliat he never meant to call for pay- Testator gave his brother and nephew legacies, 
ment of a promissory note, it was held part of and appoinied them executors, but did not dis- 
theasseis, which were insufficient for tliclegacies, pose of the residue; they Avero indebted to him 
a charge on the real astate failing for wniit of a in unequal sums : this is no nleaso of the de))tH, 
proper attestation of the will. Jii/rtiY. GofJfn'i/, anil they are trustees for the 010 x 1 of kin as 
4 Ves. f» ; 4 B. E. 15."). to the residue. Carri/ v. GoiHlint/t!, 8 Bro. 0. U. 

C., who acted as the confidential adviser of a 110. 
testator, wns the obligorin a bond to the testator 

for 2,000?., conditioned to he void on the pay- Joint and several Liability — Bankruptcy of 
ment of tliat sum within six months after demand. one.J — A release tu one of several persons jointly 
The executors demanded payment of C,, Avhicli or jointly and severally liable is a riiease to all ; 

■ he resisted on the grotuid, finst, that he never but where the alleged release is informal and not 
received more than 1,500?. ; and, .secondly, that under seal, it is a (question of fact to l)e deter- 
what passed at an intorvieiv between himself and mined on all the circumstances of the case 
the testator amounted to a reletise of till oldiga- wiiethev a general release was intended to be 
tion in respect of the instrument. The court given. Where one of several iicrsnns jointly and 
being of o})inion that the evidence of Avhat passed severally liable hail become baiikmiit, and the 
at the interview amounted to no more at the alleged release wms given to his trust ee in bank- 
ntrnosi than an intention to deliver up the bond rnptcy: — Held, that, as the joint liability had 
as an act of bounty, which intention was never become several by the bankruptcy, and the 
fullilled : — Held, that much more was necessary bankrupt’s e.state was severally liable only, the 
to establish the release of a debt, and pn,ymcu1, of release could not under any circumstances be a 
the debt Avas decreed. Woodward v. JIimjMf/e, release to the other persons liable; that the 
i/nf/>?67q ;•(?, 5 L. T. 882. ' facts sheAved no intention to gh'o a general 

Destruction by father of security given by sons r-elease, but niei-ely to coinjiromisc a right of 
for money advanced ; — Held, under the circum- proof against the bankrupt’s estate. TT’chnow- 
stauces, an advancement and release of debt, /lautieti., lo, re, Wolinr-rif7iaiiso>i,y. Wolmrruhaaiso/i, 
Gilhert v. Wethnoll, 2 Sim. ck S. 254 ; 3 L. .1. G2 L, T. 541 ; 88 W. E. 587. 

(O.S.) Oh. 138 ; 25 R. K. 203. 

A legatee, sou-in-law to the testator, Avas held Other Cases.] — (Joiirts of equity Avill prcsuino 
entitled to his legacj'- discharged for debts due by a release within the same limits of time Avilhin 
him to the testator, and a debt for aaTucIi the testa- Avliieh jurie.s Avill be directed to pre,sume it, 
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■for piijTiient of so much, of the. debt as the trust future proi.ierty awiuircd. by the wife. The 
])r(>i.cj'ty \vas iu.suthcient to [lay, was l)arred by releaseof thehusbaud is a good eotisidcratioii for 
the trust deed or amounted, to an acquittance of the grant of the annuitj’’ by the wife, and the court 
ihe (lehr. Meld, also, that the existence of the will enforce the jiayinent of the annuity. Lotjun 
.trust deed, and the covenants and licence v. .Zf/rAcf/, 1 Myl. ifc K. 22U ; 2 L. J. Oh. 02 . 
therein contained. })revcuted the operation of As to consideration for a release, see the case 
the .Statute of Liniitalious daring the life of the of Xud v. Itoehfort, 5 Bli. (K.S.) (i(}7 ; 4 Cl. &. F. 
-debtor, in respeci: of tlie debts, for the ])ayment laS. 

<if which tlie trttst was created. O'Jirlen v. Whore a testator to whom a party was in- 
Odiiiriii\ 10 Hare, 1)2 ; 1(5 Jur. 9(50. tlebted, in one sum on a note and another on a 

S. ij., to whom, by settlement (executed in bond, in his will bequeathed to a son part of the 
■J soil), an annuity of 200^., by w:iy of jointure, entire debt, and aflerwanls by eo<licil revokeil 
was secured in the event of .survivitig her 1ms- the bequest, and by endorsement on the bond 
.band, continued, for many years after his fleatli declared that he thereby acquitted the obligor of 
ill DSOl), to receive payment from her step-son, the sum, and stated that in consequence he had 
H. A. L.. the inheritor of the estate upon w'hieh revoked by codicil of the same date the bequest 
tlic annuity was charged. In ISiil), the annuity to the same amount Held, that being a volun- 
being then two years in arrear, S. L. wrote a tcer, and the release without consideration, he 
letler to hei' step-son, wherein she stated that to was not entitled to come .into equity for relief, 
serve him she would feel hapiiy in thenceforth Ti/fndlv. Oo/idaHe, ti i^hu. ItO. 

.giving u}) the 2001. annuity, wliich he had paid A., being entitled, under a deed of 1784. to a 
her since her husband’s de.ath, and would also charge affecting the estate of H., in 181 4 executed, 
make him a present of the 400f., the arrears a release in order to enable B. to sell the estate 
then duo. In 1834 H. A. L. died. By his will for the payment of creditors claimiiig under a 
he charged his real estates with the ])ayment of trust <leed of 1800 ; a decree to account and 
.an annuity of 2001. to his step-mother. By a i-eport the priority of incumbrauce.s liaving been 
codicil he substituted a reduced annuity of KJOl. made : — Held, that the charge of A. retained its 
for the annuity of 2001. granted by his will, ac- priority luuler the iloed of 1784, except as to 
companied by a declaration that it was upon purchasers who had Imnght upon the faith of the 
.condition that S. L. .shoukl not seek to raise the release ; it appearing from dei) 0 .sition.s in aid of 
.annuity of 2001. secured fiy the settlement of the account, that no consideration was piiid upon 
1800. S. L. died in 1837, liaving previously the execution of the release, and that the charge 
■made her will, and thereby appointed the plain- had not hccu satisfied, although the release had 
tiff her rc.siduary legatee and sole executor. It not been set aside or inqicached in any suit 
appeared that S. L. had never demanded either instituted for that purpo.sa :~HeId, also, that 
the annuity .secured by the settlement or that the accciitaiice by A. of a bond with wa,rraut, 
granted by the will after the date of her letter thougli accompanied by a relejise, could not 
in 1830. Tbc plaintiff having tiled a bill to raise under the circumstances be considered as a sub- 
the arrears of the annuity secured by the settle- stituted security. Ifafdidl v. Cnumnto, LI. & G. 
luent, the court dismissed it, .so far as it claimed t. Plunk. 23(5. 

relief in respect of the arrears which accrued in In a defence founded xqion an allegation that 
the lifetime of H. A. L., hut directed an account the plaintiff ]ia.s released or assigJied" his n’glits 
•of what was due from his death to the death of for a pecuuiary consideration paid to him, it is 
•ri. L. Ltinfiley v. L-nifjUij, 2 Ir. Eq. II. 313. incumbent on the defcuilant to prove that the 
The assignee of a lease executes a bond to c<msideration was in fact paid. VHndaleur v. 
indemnify the original les.sces against the JUatji-uci^ (5 Beav. 578. 

•covenants contained in the original lease ; he A., being indebl-ed to B., entered into an 
afterwards quits the country; the house is left agreemeut,\iot uiider seal, for the repayment of 
uiitenanted, and the original lessees are obliged the money, B. to hold a policy on A.’s life as 
to pay the rent reserved : the assignee having security. B. died, ami her executors reckoned 
subsequently rcturjied to England makes a com- the debt a,mong her assets, and paid probate and 
promise with them for the sum then due, in legacy duty upon it. Communications took 
respect of his nonperfoiinanee of the covenants, place between the debtor and the executors on 
■ami shortly afterwards gne.s abroad ; they de- the one hand, and the executor.s and residuary 
raise the house to a person who continues in the legatees on the other haiifl, as to not enforcing 
possession till the end of the term Held, that the debt upon payment by the debtor of tlie 
This motle of dealing with the premises does not probate and legacy duty thereon. The debtor 
.give the assignee any title in equity to relief did in fact pay such duties, and the executors 
against the^ legal effect of his bond. Andcmon'v. witlidrcw their claim on the })olicy, but neither 
JJfiilcij, 1 Russ. 313. -svas tbc agreement survemlorcd to A. nor ean- 

l.)eed. of release treated as a mere settled celled, nor was any release of his <lebt o.xeouted : 
neeount. and liberty given to surcharge and — Hehl, that the communications amounted to 
falsity on jnoof of one or more mistakes in the an agreement to release the debt, and that the 
recitals. JJiuidonald (Tjord') v. Mudflrnuin, 38 ])aymentofthedutieswaHasuilicienteousidera- 
L. .1., Ch. 350 ; L. 11. 7 .Eq. 504 ; 20 L. T. 271 ; 17 tion. Taylof v. il/’rt/wmnv, 35 L, J., Oh. 128; 

L. 11. 1 Ch. 48; 11 Jur. (n.S.) 98(5; 13 L. T. 
ii. Cotmileration. 388 ; 14 W. R. 134., 

the trustees of their marriage settlements, the Fraud by Releasee— -Effect.] — la an action for 
wile charged her separate property, comprised injuries arising fx'ora a railway accident it was 
in the settlements, with the payment of an piomletl that the plaintiff ha<l, upon payment of 
annuity to the husband, and the husband a certain sum, released the cora})any from all 
released his marital rights, in respect of any further claim. He replied that such release had 
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lieeu obtainerl by fraudulent niirfrcprosentatioii of 
facts and of the legal effect of the deed of release ; 
— Held, that the fmmlulent misrepresentation 
alleged invalidated the deed. JlirseJiJicld v. 
Z. IL 8. a Ity., 4(i li. J., Q. B. 94 ; 2 Q. B. D. 1 ; 
Bf) L. T. 47B. And see Strimai- v. 6f. IF. III/., 2 
Hr. i: Sm, 4B8. Aftirmed 13 L. T. 79 ; Zhe v. 
Lwruiaslvire mid Yorhliire Ity., L. E. 6 Ch. 527 ; 
25 L. T. 77 ; Gi) W. 11. 729. 

A release, ex vi termini, imports a knowledge 
in the releasor of what he i-eleases : and therefore 
where executors (who had taken the opinion of 
counsel, which they had not communicated) 
obtained a release of the orphanage share from 
the husband of a freciinan’s daughter, they were 
decreed to account that the parties might elect, 
the length of time and alleged loss of vouchers 
being no sirfficient bar to such account, Sallield 
V. 1 Eden, (54. 

A release from the younger brother to the 
elder, of certain premises whicli had been devised 
to him by his father, exeentod in consequence of 
a threat to file a hill, set aside in favour of 
ereditors. Peat v. Poimil, Arnbl. 387 : 1 Eden, 479. 

On .suspicious circumstances in the answer, a 
genera] account was clecreerl against a steward, 
notwithstanding a recei])t in full, which was 
allowed only as proof of a pjarticiilar payment, 
not of a general release’ or discharge upon an 
account stated : though under circumstances it 
might have that effect, as upon proof that the 
principal never would give any vouchers, and an 
account kept by the steward. Middlediteh v. 
Sharland, 5 Ves, 87. 

Eeleases set aside as fraudulent ; and that, too, 
though there was no express prayer that they 
might be set aside. Williams v. Smith, 7 L. J. 
(O.s.) Ch. 129, 

Before accounts which have been settled, and 
in respect of which a release has been executed, 
can be reopened, a case must be shewm for setting 
aside the release, nor is the existence of usurious ' 
items in the account of which both parties were 
cognisant .sutBcient ground for setting it aside. 
Very strong evidence is required for setting aside, 
on the ground of undue influence, a transaction 
between two persons actively engaged in business 
and competent to carry it on. FinvUr v. Wmtt, 
24 Beav. 232. 

A release of the equity of redemption was set 
aside at the instance of the mortgagee, he having 
been induced to accept of it, and in consideration 
thereof to covenant for the payment of a per- 
petual annuity to the mortgagor, and to give the 
mortgagor a perpetual right of redemption, by 
means of misrepresentations by the mortgagor 
and his solicitor (who was also the solicitor of 
the mortgagee) as to the title of the mort^gor, 
the value of the premises, and the nature of the 
contract he was entering into. Moddi/ y. 
Williams, 3 Jo. 4; Lat. 1. 

Release of an annuity given by an illiteinite 
person without profe.ssional assistance and for 
inade(]uate consideration set asiile after several 
years, the price being lield inadequate as to the 
defendant, by whose covenant the aimnity was 
.secured, although, considering the nature of the 
security, it might not have been so from a stranger. 
Garret/ v. Jl'JIim, 9 Ir. Eq. E. 526. 

Where a person represent!; to another that he 
is of age, and executes to him a release upon 
Avluch the latter acts : — Held, that he could not 
afterwards impeach the validity of the release on 
the ground of his minority, and that it was 
immaterial whether he was aware or not of the 


incorrectness of the rc])rcs('nta( ion. Writ/hi x. 
Smme, 2 He G. & Hra. 321. 

Fraud by Eeleasor.]—- Where !in action i-v 
commenced by A. in the niuiic ami willi ilic 
consent of B., who is legmlly entitled to main- 
tain the action on behalf of A., a release by IS. 
pending thoaction, aiulajilea foumle<l on it, will, 
on motion made on behalf of A., be set aside by 
Iheconrt. ineJiej/x.Pin'f, 7 Tiumt.-IH : ! 7 E. E. 140. 

A pauper plaintiff having, behind the back of 
his attorney, and under circiimstanees shewing 
a desire on his part to deprive him of his eosts^ 
agreed Avith the defendant, in an action for un- 
liquidated damages, to execute a release, and the 
defendant havdng pleaded such release puis 
darrein continuance, the court, at the instance of 
the attorney, set a.side the plea. Wrif/ht x. 
Piirroiujlies, 3 C. B. 34-4 ; 4 D. & L. 226 ; l.> 
L. J., C. P. 277 : 10 Jur. 860. And see Jones v. 
Zonmr, 7> D. & L. 718 ; 2 Ex. 230 ; 17 L. J., Ex. 
343 Furnival v. 11 'estoii, 7 Moore. 35(5 ; 24 E. E. (5,87. 

Upon a Amry strong case of fj’aud, not oilier- 
wise, a common htAV court: Avill conlroi the Icgall 
power of a co-plaintiff to release pending the- 
action. JoHe,i v. Ilcrhert, 7 'rauiit. 421 ; 18 E. E. 
520. S. P., .IrfoM V. Jhoth, -I- Moore, 192; 21 
E. E. 740 ; Mountstephen, x. Jiroohe, 1 Chit. 390 t 
22 E. E. 805 ; Lloyd v. 3Ieelt.i>u/. 9 L. J. (o.s.) C. P. 
50 ; Wells v. Guiteridye, 1 L.‘ J. (^o.s.) K. B. 248. 

Where in an action by a provisional committee’ 
suing on behalf of a raiiway company, one of the 
plaintiffs, avIio held lifty shares in the under- 
taking, executed to the defendant a release of the 
cause of action, the court refused to set aside thO’ 
plea, the releasor haA'ing a valirl interest in the 
concern, and not being a more trustee, llaicsfonw 
V. Gandell, 15 M. i: W. 304 ; 4 EailAV. Gas. 295 
3 H. & L. 682 ; 15 L. J., Ex.' 291 ; 10 Jur. 294. 

After declaration the plaintiff executed a re- 
lease to the defendant, and gave his GAAm attorney 
notice not to proceed ; the release Avas pleaded 
to this plea there A\-as a replication confessing the 
release ; judgment was signed for the costs and 
execution issued. Notice aa'us then given to the 
.sheriff by the plaintiff not to execute process on- 
peril of being treated as a trespasser, and there- 
upon the plaintiff’s attorney obtained an order 
calling on the plaintiff “ or defendant ” to pay his- 
costs : — Held, that this Avas a proper ca.se for the 
interference of the court, and that the form of the 
orderwas good. Games, ilc parte, 33 L. J., Ex. 31 7. 

Where there are several plaintiffs, and one* 
fraudulently giA'es a release to prejudice the real 
plaintiff, and that release is pleaded, the coni’t 
will set aside that plea, and order the release 
giA'en to be delivered up to be cancelled. IJurher- 
V. Richardson, 1 Y. & J. 3(52 ; 30 E. E. 795. 

To induce the court, on a. summary application, 
to set aside the plea of a release by one of tAVo co- 
plaintiffs, it must be clearly shcAAm that the release 
had been obtained by fraud between the releasor 
and the dcf07idaut. Crooh v. Stephens, 7 vScotl, 
848 ; 5 Bing. (N.C.) 688 ; 9 L. J., (J. P. 209. S. P., 
Wild V. Williams, (5 M. & \V. 490 ; 9 L. J., Ex. 277. 

Fraud upon the releasor is not a ground for 
setting aside the plea, since that may be replied. Ih. 

To a plea that the plaintiff hail released oni' of 
tAA'o joint obligors, the plaintiff replied that the 
release was given with an undertaking on the- 
part of the othei' obligor that the release should 
not operate on his discharge : — Held. iil. Coehs 
V. msh, 9 Bing. 341 ; 4 M. & Sc., 162; 2 L. J., 
0. P. 17. See Brookes v. Stuart, 1 P. 6c H. 61.5 
9 A. & E. 8.54 ; 8 L. J., Q. B. 184. 
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A court of law lias no iurisdiction to set aside a 
release which is good in law, hut in the exercise of 
its e((uitable jurisdiction it inayinterfere to prevent 
a defendant from pleailinga release when it would 
he a manifest fraud on a third party seeking to 
enforce a demand against the defendant, and 
where the defendant himself is a party to the 
fraud, PliiUijhs- v. 11 M. & AV, 84 ; 2 

IJ. (N.S.) 10(14 ; 12 L. J,,' Ex. 275. 

A general release given by a trustee, in fraud of 
his trust, is void ; therefore, where an action had 
been brought in his name for the benefit of his 
cestui quo trust, the court ordered a release of the 
cause of action to be delivered up to be cancelled 
am I a plea < if the release to be set aside. Mumiin// 
V. C<i.r, 7 aioore, 017 ; 1 L. J. (o.s.) C. P. 80. 

Ignorance of Eights.] — ^AA^herc a release had 
been executed anti the parries have, for a long 
sjiace of time, acquiesced in it, the mere proof of 
errors will not, in the absence of fraud, induce 
the court either to set it aside, or to give leave to 
surcharge and falsify ; but the nature and 
amount of the errors alleged and proverl may 
have a very considerable effect in the considera- 
tion of the question whether the release was 
fairh’ obtained. Jfillnr v. Cndr/, G 13eav. 488. 

A party who, upon a compromise, had executed 
a general release, claimed relief on the ground 
that a large item, in which he was interested had 
been, by mistake, omitted in the account : — Held, 
that he was entitled to relief, but that to obtain 
it the release must be AvhoUy set aside. Pritt v. 
€lmj. 6 Beav. 508. 

A release executed under a mistake held in- 
operative. Hore V. Bf'clier. 12 Sim. 4G5 : 11 L. J., 
Ch. 153 ; 6 Jur. 03. 

A release Avhich had been executed by a person 
ignorant of his rights, ami whei’c it was proved 
that he had no intention of releasing such rights, 
set aside, Phelps v. Amcotf, 21 L. T. 1(37. 

In 1841, 4,.5()0f. was advanced by a testatrix to 
her son B., but no security or acknowledgment 
was executed by B. No interest was directlj'' 
paid, but an allow.ance covenanted to be paid to 
B. by the testatrix was set off against the interest, 
which, at 4 per cent., came to the same .amount. 
3n 1843 the testatrix made a codicil, containing 
a declaration that the 4,500f. was due and owing 
from B., and that his appointment as executor 
was not to have the effect of cancelling the debt. 
In 1854 a further codicil was made, revoking the 
appointment of B. as executor, but confirming 
the will and codicils in all other respects. In 
the testatrix wrote to B. as follows : “You 
must know when I gave you the money 1 never 
could intend it as a loan, but as an absolute gift ; 
and 1 hope you w'ill live many years to enjoy it” ; 
— Held, that this letter being written under a 
misapprehension of the nature of the original 
irausactiou, and being inconsistent with the pre- 
vious conduct of the parties, did not discharge 
the debt thereby crc.ated. Kmpp v. Jinnuilv, 
:8 AV. E. 305. 

Beciuest to A. for life of atinuity of lOOZ., “by 
intei’cst arising out of money to be vested for 
that piu'pose by the executors” in public funds 
or other good securit y, and after his death “ the 
cajjital stocks .so purchased ” to A.’s children. By 
a codicil the testator said, “AVIiat I mean in my 
will by securing .money in the public funds is to 
juirchase a capital stock in tlie consols by my 
■executors” : — Held, that the executors might 
either purchase in the consols or in other good | 
security, but having done neither in the life of A., i 


his children were entitled to 3,333Z. ^d. con- 

sols, and not to 2,OOOZ. cash. A. died 1843, and 
his (diildren, on receiving 2,000Z., executed a re- 
lease, which, after .reciting that, according to the 
trust, 2,OOOZ. had been set ap.art to answer the 
.annuity, they released the rcjireseutative of the 
testator from .all cLaims and demands. In 1854 
the children instituted a suit to recover the 
.amount of consols which would be req aired to 
produce lOOZ. : — ^.Held, th.at having regard to the 
situation in life of the plaintiff, the inaccuracy 
of the recitals, .and the absence of professional 
assistance, they were not barred by lapse of time. 
Asjiland v. Wutte, 20 Beav. 474. 

A testator bequeathed two legacies of 2.000Z. 
The executor rendered an account of the estate 
to the plaintiff, one of the legatees, shewing it to 
be about 1,750Z. in the whole. The legatee, on 
receipt of half, executed a general release. After- 
w.ard.s it appeared that there was a further asset 
of 2,()0UZ. belonging to the estate which had been 
omitteil : — Held, that the release was binding pro 
tanto, and the executor w'as ordered to jjay to the 
plaintiff amoiety of the 2,0()0Z. Anon., 31 Beav. 310. 

Lapse of Time.] — ^A release to a trustee was .set 
.aside after the lapse of more than twenty yeiirs, 
.and after the de.at.h of the trustee, on evidence of 
the })laiutift‘ (corroborated by the terms of the 
deed) that it was executed in error. In such a 
case it is not necessary to prove fraud. Garnett, 
In re, Omuly v. 3[acwtd<iy, 31 Ch, D. 1 — 0. A. 

ASThere Eights of Third Parties intervene,] — ^A 
mortgagor ind ucetl his second mortgagee to release 
the mortgaged estate in consideration of the sub- 
stitution of other securities ; and then created a 
third mortgage on the estate so rels.ised. After- 
wards he created a fourth mortgage on the estate. 
'I'his mortgage was made with the concurrence of 
the third mortg<ageos, who joined to postpojie their 
security, and who received part of the money 
raised on tlie security of the fourth mortgage in 
part discharge of the moneys due to them upon 
their own .security. The mortgagor then died, 
.and it was for the fiivst time iliscoveretl th.at the 
.sccnritics substituted in the hands of the second 
mortgagee, and which were the consideration for 
the release executed by him, were forgeries. The 
fourth mortgagees sold the iuoi'tg.aged estate, and 
after paying off the first mortgage retained the 
surplus in p,art discharge of the moneys due to 
them on their security. The net value of the 
estate, after paying off the 'first mortg.ago, having 
been thus ascertained, the second mortgagee filed 
his bill against the third mortgagees, seeking to 
recover the .amount of that net value for them, 
they Iniving received, as above mentioned, part 
of the moneys rai.sed on t he security of the fourth 
mortgage to .an amount exceeding tlie net value 
of the estate : — Hold, that he was not entitled to 
such relief. Eyra v. Jhirm-ester, 4 .iJe (1,, .1. ik S. 
435 ; 33 L. J., Ch, 652 ; 10 Jnr, (N.S.) 687 ; 10 
L. T. 673 ; 12 AY. li. 0513. AtuZ see 10 H. L. Gas. 
90 ; 6 L. T. 838. 

S. being indebted to B., and other persons, 
agreed with B. for a further advance on a mort- 
gage of various estates in Ireland. By the deed 
S. covenanted that the Lands of K., which formed 
part of the security, were free from incumbrances, 
and for further assurance. No title was furnished 
by S., nor search in the registry made by B- 
Before the entire advance was ]iaid over to S., it 
was discovered that the lands of K. were subject 
to a mortgage to E. B. thereupon applied to S., 
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•vvlio told him that E. would release the lands on by an executrix, persons hitcrestcd 
his (IS.’b) request, on which as.siiranoe B, paid gave a release oi‘ all claims on iln' ( 
ovevthe residue of the loan to S. H. subsequently, cxeculrix. It was afterwards disi 
by [laud, procured a release from E., of which property in which the testator uas < 
release B. was made aware, but was ignorant of sluive had during liLs life been sold ; 
the fi'and. The fraud was discovered aft cr some value. The cxeeutrix instituted ai 
months had clajjscd : — Held, that B. tvas a pur- in a suit to set the sale aside, aiul 
chaser for value of the release, as having been largo sinn of money as ])art of 1 
proenred by S. in pursuance of the covenants in estate : — field, that tliis money was 
the mortgage deed, and that being ignorant, of in the relea.se, and that the persons - 
H.’s fraini he was entitled to retain the advantage release were entit led to share, in the 
which the release had given him. Jhtrnwsto^ In covered as part of his estate. Ilou'lit 
T(‘, 11 It. Ch. IL 1. ' (2Mac.&G'.872)(li,sthjg!tished. Turj 

srr,. , m . IMl X. TUVUCV, l\: Clx, V. SI.) : 12 \ 

Whole Transaction mnst be Set Aside.] — A Ii 8o0 • 44 J. P TiM. 

party who, upon a eompromiao, had executed a j^y 'jj' entitled’ for life to th 
general relea.se, claimed relief on the ground of a re-siduary estate, to the inine 

large item, in which he was interested, haying cntitle.l alisnhi 

by mistake- been omitted in the account Held, poing largely indebied to A. J., cxe< 
that he was entitled to rehet, but that to obtain ‘ns,Xrnhio'to 4 1 'dlhis W 

it the release must be wholly sot aside. A. B., • “1“ It' was', 
the reiuT.sentative of a decease discovere.l tliat the residuary esta 

hied his bill against G. D., die surviving part- pj^rtiyof a fund, the existence, of wl 

ner for an acoonnt A. B., m cmisideratiou of cither of the parties at th 

aO)L rekweil C. 1) trom all claims, and the execution of the indenture. W. I 
bill was ihsmissed. By mutual error adedh, of nied a bill which, not complaining 
2,000/., oiymg to the partnership, but which wa.s pentnre had been exee.uted by fnu 
not them known to exist uusomitt^^^^ p., operation the adi 

Pideratiou by both parties. C. 1). afterwards py treating the iuclenlure merely i 
received it i-Held, that A. B., notwithstanding .,„^v,iint then line from W: H 

Hie jeleaso, was entitled to Ins share of the debt, ohancollor, however, dismissed the 
but that to lAtam it the whole aceomit must be ^lie words of the indenture w 
reopened. P;v f v f/h/y, b Ikav. oD.b P, interests of W. H. in 

In an action bythe planitiff against the qucWiou. and that no ea.so was i 

daut for alleged breaches _ot coycuiants conlnined ^‘i^ndings for reforming the imstnr 
m their < Iced of partncmhip am tor traud alleged 2 ^ pp .^72 ; 2 

to have been committed by the doteiidant in . jp j j pp _j-| 
obtaining a deed of dis.solution theu-eof ; it ajn ’ ^ de«l recithig that all the to: 

pearecl that as regards the broaches the plaiidiff ainall sum remined to meet e 

i 5 t ! f cotisideratiou doubtful debt.s, had been 

of the defendant having given up Im whole oi the oxceutrix and applied in pavn 
the pwtimrship assets to the plaintiff, released tp.^t there remained only il snn 
the defendant from all matters and things what- , . .. tpe lenacios the ]e<.-i- 

^cr touching or ooucm-ning the inint trade, SrSl™ of 

m legacies, released the ilxecutvix fro 

aml agneeme im 11 the Iced of d..s.solntion con- ,vhieh they then had, or thereafter 
tamed r— Held, that as the release could not bo ,,„.;ost her as i>xpfntrix or -icaiiwt 
.sepm-ated fnmi the ?-Hold, that Iho'deeir’did it 

and a.s the plaintiff had not disathrined. and was velease the riBit of tlu' lo<>-itees to 

‘’t'B” r"'? il” BtoZbBl li 

contract, ot winch the release formed part, the ...eetedlv to the hands of the evee 
same was binding upon him. Unjiihnrt v. Jfao- J, S ’m T> s E,, 45)7 
y/temn/, 8 App. Gas. 831— B. C. ^ 
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production of 1 he original {issi,triiment. The pur- be void, and the .suits may proceed. Hall v. 
chaser of a liebt may execute to the delhor a Levy, 44 L. J., C. P. 80 ; L. 11. .10 C. T. la-J ; 31 
release for value of the delh. valid as apuihist the L. T, 727 ; 23 W. II. 303. 
aKsip-nee from the purchaser, if the (Icbtor has 

not, at tlie time when (he release is executed, Purpose and Intent.] — A lca.so imi.st be con- 
notice of the assii-'nnicnt. iStorlas v. J>o7m/i. 4 strued accorflin^ to the particid.ar purpose and 
DeG., M.& G. 11 ; 22 L.,J., 0h.SS4 ; 17dur. .olIO. intent for which it was made : as, where A. imd 

E., beiii" in partnership, and in insolvent eir- 
Void or Voidable.] — A deed (Df inspectorship cnnistaiiccs, A. alone gave a general release by 
and c‘onipo,-.iticui made between a debtor and his deed to the plaintifis, to whom himself and E. 
creditors in Great Britain contained a covenant were jointly indebted, with provisions that it 
that in a <.'ertain, event the debtor wonhl, if re- should not operate to release or jirejudice any 
qnirod by the inspecto]-, assign all his property to demands which the plaintiff had against. E., 
the iu.s] lector for the bonelit of the creditors; cither separately or as a partner with A., on the 
that uprm ^uch asMgnmenl the inspector .dioiild joint effects of A. and E., or cither of (hem, and 
give a certificat(‘ (hat the debtor had so assigned, that they might commence an action either 
and that thei'eupon the debtor .‘should he released against A. jointly with E., or A. separately, for 
from his deb is. The tleed contained a jirovi-so the purpo.se of enabling the plaintiffs to recover 
that it should cease, determine, and he void” payment from the joint estate of A. and B., or 
if all the creditors in Great Britain to a certain from E.’s .separate e.ffucts ; and the plaintiffs, 
amount did not execute it within six months brought an action for money paid agiiin.st both, 
fi'om its date. The debtor was duly retiuired liy and A. pleadeil the release, on which the plaiu- 
the inspector to e.xecu(c an assignment, and did tiffs sot it out in their replication, and averred 
so, iind ]'eceived a certitieato : — Meld, that the that the action was prosecuted against both, for 
deed was not void, but voidaide only ; that the the purpose of enabling the plaintiffs to enforce 
release eon.stitufed a good defence against a iiayment from A. and E. either from their joint 
creditor who Iiad executed the deed, and who, estate, or separate e.statc of E. ; — Belli, that the 
having had notice that all the creditors had not action was authorised by the deed. /SnUy v. 
signed the deed, had endeavoured to obtain pa.y- Abr/w.v. 4 Moore, 448 : 2 Br. AE. 38 ; 22 li. E. 641. 
ment of a dividend out of the ]iro})erty assigned Where the words of a relea.se, executed accord- 
to the inspector. Dinm il'i/mau, 31 L. .L, ing to the ilirectious of an award, might extend 
Q. B. 623. to matter the parties diil not intend the arhitrav 

Semble, the provi,so was insertcil in the deed tors to adjudicate upon, and on which they did 
for the benefit of the debtor, and a creditor who not adjudicate, the generality of the words will 
had executed could not take advantage of it. 17/. be re.strained by the intention of the parties. 

Upton V. Upton, 1 D. P. C. 400. 

Conditional or Absolute.] — The estate of an Though a release is general in its terms, the 
intestate was divided between the ])er.sons claim- court will limit its operation to matters eontem- 
iug to be creditors ]>ari passu, and they executed plated liy the parties at thetimeof itsexeeulion. 
a release to the administratrix from all claims. Z//i//Zv. AV/'/mr^Z.v, 6 PT. AN. 337; 30 L. J.,Ex. 163. 
A creditor executed the deed in resjjoct of a General words in a release are limited to those 
particular debt, which was stated. Afterwards matters which wore specially in the contempla- 
he made a further claim against the estate of the tioii of the jiarties when the release was given, 
administratrix, who had charged it with the pay- L. A’’ N. E'. i*'y. v, Jilac7tmore, 33 L, J., Gin 713 ; 
ment of the intestate’s debts .-—Held, that it was L. E. 4 H. L. 610 ; 23 L.T. 304; 19 W. E. 305. 
barred by the release. Him-t v. lin/-grns, 23 A release, general in its terms, limiteil sii as 
Eeav. 278 ; 26 L. J., Ch. (>97 : 2 Jur. 1221. not to include a particular debt unknown to 

A release of a debt “Mn like manner as if the exist at the time of its execution and not intended 
debtor hail obtained a discharge in bankmiitcy” to be released. Moore v. Wenton, 23 L. T, 542. 
is an absolute release, which, if given withoul the In an action l)y the plaintiff- against the de- 
surety’s consent, discharges the surety. Oragoe fendaut for alleged breaches of covenants eon- 
■w.Jo/iex, 42 L. J., Ex. 68 ; L. E. 8 Ex. SI ; 28 tained in their deed of partnership, and for fraud 
L. T. 3(; : 21 W. E. 408. alleged to have been committed by the defendant 

A release reserving rights against a surety in obtaining a deed of dissolution thereof, it 
must be such that the surety’s right to .sue the appearedthat as regards the broaches the plaintiff 
debtor, if he pays the debt, is retained. IT). had, by the deed of dissolution, in cotisidera- 
There may be a good release with a condition tiou of the defendant having given up the whole 
siibseiiuent. Xeinngton v. Lcrg, 3S) L. J., C. P. of the partnership assets to tlio plaintiff, released 
334. Afiinned 40 L. J., C. P. 2i> ; L. E. 6 0. P. the defendant from all matters and things what- 
180: 23 L. T. 393 : 19 W. E. 473 — Ex. Ch. ever touching or coucemiug the joint trade, 

Therefore a plea of a composition deed oxe- without prejudice nevertheless to the covenants 
ented aeeoi-ding to the Eauki'uptey Act, 1861, in and agreements in the deed of dissolution con- 
which the creditors released the debtor from their taiiieil: — Held, that as the release could not be 
respective dubth. is a valid answer to an action separated from the rest of the deed of dissolution, 
for any .sueli dolit, although the release is made and a.s the plaintiff bad not disaifirmed, and was 
subject to ijo avoided by tionpaymont of the not in a condition to disaffirm or rescind the 


composition on a sulisecpient day. 17). contract, of which the releaise formed part, the 

Where- such deed is made after action, and the same wa.s binding upon him. UnpUiurt 
plea therefore is to the further maiutenanoe, the Maep7u‘rso)i, 3 App. Gas. 831 — P. C. 
jilain tiff may reply that the release had become 

avoided by nonpayment of the composition, after What Debts.] — To an action for 337i?. U. 1 
the plea lias been pleaded. II). the defendant pleaded a release generally, 

A release from suits may he made subject to a -which the plaintiff replied non est factum. 1 


What Debts.] — To an action for 337i?. l.«. IQd, 
the defendant pleaded a release generally, to 
-which the plaintiff replied non est factum. The 


condition subsequeni, so that if such condition facts were, that the defendant being indebted to 
subsequent Ls uot complied with, the release will plaintiff in 142Z. 9«. Id., an an'angement was 
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made IIS'- which the defendant Avas to he on the ground of a subscfiucrii relensp liy the. 
released on payment of 10, s. in the pound to plaintilf at law of his claims midei: tlie judgiiieiit 
his creditors by a third party. Accordingly, W a valuable consideration, paid by the deiVn- 
a composition deed was executed by the plain- dant at law, notwithstanding that, a ride 
tiff and the other creditors, which recited that obtaincil by Ihc defendant at. law to m'I a^ide 
the defendant was indebted to the stwcral credi- the judgment on the ground of such Hnbsc’ijucni. 
tors, parties thereto, in the sums set opposite to release, hadlieen dischargeil, and a writ, of andila, 
their names; and such creditors, in considera- querela on the same ground had been set .aside by 
tion of the covenant to pay them 10.^. in the the court of law, \\Viirunii,'ix. liohn'ts-. y .Hare, 
pound on the a.inount of their debts, released the SIS, 

defendant from all debts then owing to them by , ,, , 

the defendant. When the deed rvas executed by Release of part of Lands. J — The decision of the 
the plaintiff, a blank was left for the sum to be Common Pleas in ILindooak v. Jlunmwh (It) Ir. 
set opposite to his name. This hlaidc was sub- I'UW Rep.) on the. effect of a release of part of tlio 
seqriently filled up, without his knoAvledge or debtor's lands from a judgmtuit in discharging 
authoi'ity, by inserting in it the full araonut of his other lands, doubted. Humloooli y . Iltmd- 
837^. 1,?. lOhl. due from the defendant to the 11 Ir. Eq. .R, 1:72. 

plaintifi. The jury found that it was the in- W. being seised of an estate in tail in 
tention of the parties that the deed should Whiteacre, certain judgments were tihtaiued 
operate only on the balance due by the defendant against him in 182-1:. Upon his marria,ge sub- 
to the plaintiff, after setting off the cross debt sequenfly in that j'ear, Whiteacre was settled 
due by the plaintiff to the defendant : — Held, upon him for life, with remainders over f(.)r tlie 
that the effeet of the deed was to release the beuefitof the issue of the marriage, and a recovery 
hala,nce only, and not the whole debt of the was suffered to the uses of the settlement. In 
337.?, Lv. lOii/., and that the issue on non est 1825 W. H., by imrdiase, aeipiired Plaekacro in 
factum ought to be found for the plaintiff, fee. In 1823 scweral other judgments wore 
Fazu1ii‘.yl)i''y. ^rKuhiht, 6 El. & Bl. 705:20 obtained against him. !u 1820 ihc Ida hit iff agreed 
L. J., Q, B. 30 ; 2 jHr'(N.s.) 1020 ; -1 AV. 11. 077. to lend W. H. 2,00ld. u])on mortgage of his fee 
A release can only operate on an existing: debt in Blackacrc, and of his life estate in Whiteacre, 
or liability. v. A’jw.N'itowc. 2 Man.&; G. 1 ; 2 provided tluat the judgment creditors of 1824 

Scott (jr.R.) 273 ; 10 L. .1., C. P, 53, S. P., would release Blackacrc from their judgments, 
Hartleij y. Moxliam., 5 Q. B. 247 ; 12 L. J., Q. B. to whicli they a.ssentcd ; and tlum executed a 
41. deed-poll, which recited that AV. TL, licing 

desirous to have Blackacrc clear of incuinhranees, 
Judgment Debt.] — ^A debt of record may bo had requested the judgment creditors of 1824 to 
discharged by a release under seal. Burlier y. St. release it from the ineumbranees thcreupnji by 
Qulnthi, 12 M. &: AV, 441; 1 D. k; L, 542; 13 the judgments, and that they, being satisfied that 
L. J., Ex. 144. the residxic of AV. H.’s lauds were a suiiieieut 

By a deed conveying the real and personal security for their judgments, agreed thereto, and 
estate of a debtor to trustees for the benefit of his by the operative part they released, exonerated, 
creditors, the creditors executing the deed and for ever discharged Blackuero from their 
covenanted that it should operate and enure, respective judgments, and from all writs of exceu- 
and might be pleaded in bar, as a good ami ti<m and executions, and every other writ then 
effectual release and discharge of all and all sued out, or thereafter to hc'sucd out, against 
manner of actions, snit.s, bills, bonds, writings, Blackacrc by virtue of their respective judgments 
obligations, debts, duties, judgments, extents, or otherwise in relation thereto, and dioy agreed 
executions, claims and demands, both at law ami for their respective judgments only io indemnify 
in eciuity, which they or any of them had or AV. H. for all costs, damages and expenses wliieh 
miglit have against the debtor or his estate or should at any time he incurred by reason of 
effects, for or by reason of all or any of the debts or Blackacrc being attached in oxeeutiou ttnder 
engagements to them respectively due or owing those judgments ; afterwards W. H. executetl the 
by him ; such covenant not to destroy any proposed iuortg.age to the plrdntiffs •Held, that, 
mortgage, pledge, lien or other specific security both at law and equity, the operation and effect 
which any creditor possessed Held, upon the of the deed-poll of 1823 was to e.xouerate AVhite- 
coirstruction of the entire tleed, that such general acre as well as Blackacrc from the rights and 
words had not the effect of releasing a judgment remedies of the judErment creditors of 182-1. 
previously obtained by one of the creditors who Handoiwlt y. Ilandcock, 1 Ir. Gh. li. 444. 
executed the deed, so as to affect the priority of 

the creditor as between himself and a judgment Substituted Securities.] — B., on euiering into 
creditor who was not a party to the deed, or so partnership with a firm, jjrocured in 1.801' from 
as to preclude the judgment creditor who N. & Co., bankers, on the security of four houds 
executetl the deed from cnlorcing the right.s and a warrant of attorney, a credit for 10,0007. 
which the judgment gave him as against the to bring into the firm, which was al'tcrwavtls 
estate vested in the trustees. Squire y. Ford., exhirusted in meeting bills drawn by his jiartners, 
9 Hare, 47 ; 20L, J., Ch. 308; 15 Jur. 619. The firm hecamoin.soivontin 1804, owing N. iV; Co. 

Plea of general release containing the words upwards of 120,0007. in respect of tmnsactions, 
“ decree anti orders of the Court of Chancery,” some of which were ])rim' to li.’s joining it, lu 
is goot I bar to any demand set up under a decree N. & Co.’s accounts the 10,0007. was ‘chargctl 
of that court made prior to the date of the against the firm. A eompfisition was tmi tired 
release ; and if the defendant, by his answer, into for 42,0007., whereof 10,0007. was io be jjaid 
denies all charges of fraud, <kc., in obtaining the by E., who gave a mortgage on his estate to 
release, such answer is sufficient to corroborate secure the same. The remaining 32,0007. was 
the plea.^ Walter y. Glaivnlle, 5 Bro. P. C. 555. otherwise secured, and thereuiion N. A: Co. exe- 
Jurisdiction in equity to re.strain execution cuted a relea.se to the fiim, releasing them, and 
upon a judgment against a defendant at law, every or any of them, from all claims or demands 
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by iS: Co. : — T-Tcilc'l. tliat the mortgage was not all the adventurers were parties of the first part, 
a sulislitution for Iho bonds, and that the release and the several persons whose names were thcre- 
did not, inequity, extend to the balance due on unto subscribed, “as ereditons of the several 
the iionds. Xod v. Uochfovt, 4 Cl. & F. 158 ; 10 other pemons therein described of the first part 
XSIi. (N.«.) 48ih as adventurers, for supplie.s to, and debts incurred 

A., being entitled under a deed of 1784 to a by, them for or in respect of the mine, to the 
cliarge affecting the estate of B., in 1814 executed amounts set opposite their resiwetive names,” of 
a rehiaso in on lor to enable B. to sell the e.statc the .second part. This deed, after reciting that 
for the payment of creditors claiming under a the shareholders had in the prosecution of the 
trust, deed of 1809, a decree to aceountaudreport mine incurred debts thereon with the persons 
the priority of ineumbrances having been made : parties thereto of the second part, cmxtaiued. a 
— Reid, that the charge of A. retained its priority conveyance in trust for those creditors, and a 
nndev the deed of 1784, except as to puj-chasers provision that no action shouhl be brought by 
who had bought upon the faith of the release ; it any of the persons parties thereto of the second 
apiiearing from depositions, in aid of the account, paid against all, any, or either of the persons 
that J )0 eoiisidcration was paid upon the execution parties thereto of the first part, for the recovery 
of the release and that the charge had not beexi of any debts due or owing upon the miirc, or ixr 
satisfied, although the release had not been set anywi.se relative thei'oto ; and that, if any such 
asiile or impeached in any suit instituted for that action was brought the deed might be pleaded a.s 
pnrpn,se : — Held, also, that the acceptance by A. a release. A. executed the deed, the amount of 
of a bond with warrant, tliough accompanied by the note and interc.st thereon being placed 
a release, could not, under the circumstances, be against his name. To an action by A. uiioii the 
considered as a substituted security. Ilutokelly. note agaimst the seven persons who signed it, 
Crfmo}‘iu\ LI. & G. t. Bhxuk. 28G. they pleaded the deed as a release, averring- that 

A bond from the owner of an estate charged A. signed it as a creditor of the partie.s thereto of 
to incumbrancer, who signed a receipt for the the first part, in respect of the cairses of action 
amount, is not a substitution for the chax’ge, bxxt in the declaration, wliich allegation was ti'a versed 
merely an fidditioiial security, and the estate is by the replication : — Held, that A. must be held 
not thei'eby releasc'd. It is not inexxmbcnt on the to have sigixed the deed in respect of his claim 
creditor to prove that it was ixot the intention of for the advance of money raised xiijon the note 
the paxties to tins traixsaetion that the bond and applied for the use of the miixe, and not in 
slioxxld be a substitution of the charge, but it lies respect of his claim xi[)on the note itself, xvixich 
on the owner of the estate to nxake out that the therefore was not released, aiul that consequently 
estate is discharged. Stimuhrs y. Leslie, 2 Ball the plea wxis not proved. Lf/.in/on v. Diimj. 11 
& B. 509 ; 12 R. R. 114. M. W. 218 ; 12 L. J., Ex. 200. 

Tlie wife of a pai'txxership creditor of axi intes- If A. . gives B., without consideratioix, a pro- 
tate, being one of the intc.state’.s next of kin, duly mis.sox'y note, to be negotiated by B. as a seexxiity 
■execixted a pi’oxy of x’cixxmciation of the adminis- for money, and the ind<ji'see for a valuable eon- 
tratiou of the intestate’s offect.s. A few days sideratioxx, xvithout notice, releases B. from tlxe 
afterxvai'iLs tlxe cx-editor executed a deed-poll, by note, and all claim axxd demand touching the 
wliich, after reciting the insolvency of the intes- matters in respect of which the maker’s promises 
tate's estate, and that a coixxposition deed had wex-e made, this does ixot so cxtiugxxislx the cou- 
beexx executed by the cx-eclitors, in which they sideratioxx of the note, but the indorsee nifiy still 
had agx’ced that A. shoxxld have administration I’ecover agaiiist the iiiakov. fiirsfain- v. ftolles- 
of the intc.state‘s effects, and I’cciting that A. had ton, 5 Taxint. 551 ; 2 Mfirsh. 207. 
executed to the creditor a bond, wliich the lixtter To ari action oii a joint and sevei’al px’omissox’y 
had agreed io accept in satisfaction of the debt, note against one oii the unikeivs he plexided I'l 
it was declared that the same when jxaid shoxxld release. The replication set out the release, 
ho accepted by him, tlxe creditox’, in full payment wdiich Wixs containexl in a deed of assignment to 
and satisfaction of all and evexy sum and sums of a tnxsteefor the bcixefit of croditoi-.s, mxiile pi’ior 
money duo, or owing by or from, the said intes- to the Bankruptcy Act of ISCl, wherein wxis 
tato to him the said creditor on account of the contained a I’ccital that the debtor was indebted 
partnership or any other aceoixxit whatsoever, and to lixs several creditors in the sums set opposite 
•of all claims and demands whatsoever of hint the to their names in the schedule thereunder 
said creditor on the estate and effects of the said written, and it ixvorred that the note declared on 
intestate : — Held, that this amounted to a release was not, nor was it intended to be, included in 
by the cretlitor of the wife’s distributive share in the suxxi set opposite to the }>]aintiff‘s name in 
the x'esulue of intestate’s per.«onal estate, although the schedule, or in Hie reloixso, and that no 
■such X’csidxxe was not mentioned or referred to in payment on account of tlxe note had ever been 
the deed-poll. Skrjh'm/to/i, y. Wkitelmrst, B Y . k, made to the plaintiff xindxir the deed; — Held, 
€. 1 ; 7 L. J., Ex. Eq. (55. notwithstanding, that the effect of the deed was 

to i-elcixse the note decliired on. Witiviis y. Piek- 
Action on Security after Debt Released.] — 14 L. T. 521. 

.4.. the pxxx’ser of a mine, iu order to carry it on, 

raised nioney by the deposit of a promis.soi'y note Principal and Surety.] — In general a relofxse 
made in his favour by seven of the shareholders, to the principal debtor is in equity a relcttsc to 
and which 'hvo other .slxai’cholders had refused to the surety, but if the surety hxxs pievionsly to 
sign, and applied the money .so raised in paying the release given by the credil.oi’ paid piirt of the 
1 he workmen. At a subsequent meeting of the debt, jind given a security for the remfxindei’, the 
■slxai-eholdex's and creditors, an assigumeut of the general rule will not Jipply, but the creditor, 
mine, in order to sell it, and pay the debts, wiis notwithstanding the release, will, in tlxe absence 
i'e.solve(l upon, and A. then claimed to be admittcil of evidence to the contrary, retain his right 
as a evexlitor "for money which he had x'iiised on against the .sui’cty. JltiLl v. Jltitohons, 8 xMyi. A; 
.note of haxid to p-ay the workmen.” A ileed of K, 42G ; 8 L, J., Oh. 45. 

.assignment was accordingly executed to which A., and B. his surety, executed a joirit and 
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It aiipearod tliafc the policy wnR sold subject in a 
condition that the puvehasor slnuild pay down a 
deposit of 201. per cent., and: siSjumi agreement 
for pajnnent of the remainder on the 8th of J aue, 
1835 ; but should the completion of the purchase- 
be delayed, (ho purchaser wiih In ])ay inUavsl cm, 
the baianoc of the inirchase-mnnoy, at 5/. per 
cent, per annum, from that day until the purchtise- 
was completed. The defendant did tiot etnnplete 
the purchase till lanirnry, I83(i. when ho })aid the 
purchase-money in fnll, with interest frtuii. the Hth 
of June ; and an assignment of the ])olic.y, <luly 
. executed by the plaintiff, containing a anlea.se in 
the terms stated in the plea, and haring a re- 
ceipt for the whole laui'chase-tnoney ii.i.dor,sed, 
was handed to the defendant. Tt was afterwards 
discovered that the plaintiff’s attorney, on that 
occasion, auider-ealculated the interest by 31?, :— 
Held, that the release was a, bar to an action for 
that .sum. //tfrY/fw/ v. dw/fdc?‘. 3 M. & W. 271) t 
1 H. & 11. 18 ; 7 L.' J., Ex. 132 ; 2 ,Iur. 305. 

Mistake as to Effect— Signature in what. 
Character.] — Uoclavation on a gnaraiitco by the 
defendant for payment of gomls sui)i)lie(i l)y the 
])laintiffs to J. "iTea, tliat after 3. iieeame in- 
debted to the plaintiffs, J. being also indebted to- 
other ))ersnns, by deed belween .). nf the tlrst 
part, B. and B. (one of the. plaintiffs'), tnist.eos, 
for themselves, and the rest of vlie creditors, of 
the second jiart, and the several other ]icrsnns. 
whose names and seals were thoi'eunto subscribed 
and .set, being creditors of J. of the lliir<l part, 
after reciting that J. was indebted to the jiailies 
ihei-eto of the second aiad thiid parts in the- 
several .sums sot oppn.site to their names iti the 
schedule thcjcumlcr written, which he was un- 
able to pay in full, it was witnessed, that J,. 
assigned all his estate and effects to the trustees, 
to pay ratcUbly and without jneference to them- 
selves and their partners, and the parties' thereto 
of the third part, the sums set opposite titeir 
names in the schedule, and in eonsidei'ution of 
the assignment, the sevei'al creditors, ])iU’ties- 
thereto of the second and third pai'ts, released J, ' 
from all debts which they or their partners might ' 
have against J. up to the date th(.a‘eof. Ileplica- 
tion, that B. executed the deed iuhisciharucter of 
trustee, and not in his character of creditor, and 
that he did .so merely for the ]mrpf)so of deelari ng; 
thc trust of the deetl, and amt with any intention 
of reletisiug the debt, that he did not sign or seal 
j the schedule, nor was the debt of the plaintiffs. 

! eoartaiiied therein, and that if the (iced operated 
' in law a.s a a'elease, it wa.s executed by mistalte, 
and in ignorance that such would be its legal 
effect : — Held, first, that the release being general 
in its tej'ins, the executitju of the deed by B> 
operated as an uxtiaigui-shment of the debt <luc to : 
the plaintiffs. Terdn v. Jolnimu, 11 Ex. 810 ; 2i> 
L. J., Ex. 110. 

Held, secondly, that the facts disclosed by the 
replication rlid not afford any ai\swer to the plea 
on equitable grounds. Jh. 

Other Cases.] — Acceptance of the release of a 
right or compromise of dis[)itte is in .no case an 
acknowledgment that a right existed. l'inh‘r- 
loood V. (hurtuwti (^Lord), 2 8eh. k. Lef, 68. 

Purchasing tptiet of an adverse claimant no- 
admission to him of right. Ib. 

Plaiiitiff, having a'cleased the principal in a. 
fraud, cannot go on against the other pjirlies,, 
though they would have been secondarily liable. 
Tkoiiqjsou V. J/in'H.s-on, 2 Bro. C. 0. 16-1. 


DEED AND DOND- 


Eamily Arrangements.] — An aunt and niece 
livedtogethor, the former being devisee, residuary 
legatee, and executrix under her hus}jaiid'.s will, 
and the latter being a legatee of 2.((00?. under 
the same will. An agreement was entered iut<i 
between them, that the niece should relca.se her 
legacy on the aunt making a will devising to the 
niece part of the lands devised by the ctriginal 
testator. A release and will were accca't linglj- 
executed, and the will remained un revoked till 
the- niece’s death ; after that event the aunt 
married again : — Held, that the release must bo 
treated as binding on the niece’s a'cpresentativc. 
Fmmj V. 117dt,s’, 2 l)e (1. & Sm. 501 ; 12 Jur. i)i)3. 

Ulioii appeal the decision was a'cvevscil upon 
another point, and issues %vevc directed with a 
view to ascertain the facts. The case was even- 
tually compromised. A. 1 Mac, & Cl. 150 ; 10 
L. J., C11212. 


469 


470 


BEET) AND BOND — Particular Deeds and Bonds. 


CluiniK, thoixgli not barred by prescription, tnay. 
be estiii.ti-uisbed by a release, or the remedy 
destroyed by conduct operatini? as a release, 
Moiz V. jromm, liJ Ibmre, P. P. 377. 

Elfeci: of a .u'cneral ndease by a iiai'ty entitled 
to a cliar,ii-e on real estate secured by a term of 
years to the trustees of the term, the term itself 
^ lixitbein.if as,siHiie(lor nier<fed. (Jl/Jf-'ordv. Olijlord, 

f y Hare. ((7r). 

lieleaso ex[)ressiit^‘ that administrator had re- 
ceived “all" the property, court will no, t suppose 
he lias received anything since so as to direct an 
account. 'Jkinito/t v. I^rplrr, fi Madd, KiG. 

Quasi entail of an estate for lives barred by 
release. Jlimlij v. IJulf-fTn, 1(3 Vcs. 313. 
s The rule that an executor who pays a legacy 
is personally liable to pay the amount of the 
legacy to any creditor of the testator wiiosc claim 
: is unsatistied, whether he has notice or not of the 
claim, applies to a case hi whicli the creditor has 
given the testator what purports to be a release 
of ills claim, and the, executor bona tide believes 
the release to be valid, and the creditor does nut 
question its validity till some years after the 
executor has jiaid tlie legacy, andfa.ilsin the iirst 
instance, but succeeds in setting aside the release 
on appeal, ./('■//'cry.v v. defer t//t, 24 L. T. 177 : 
ly 11. 4(34. ■ ' ‘ ■ 

ii. Jomt or Soporiite Claimn. 

Co-Debtors.] — M, .S: H., who Avere jiartners, 
were Jointly liable to G-. on a bill of exchange 
neee[)Ted i.)y them for goods sold to them by liim. 

! They dissolvetl partnership, and after their j 

I aceepta'uee had been dishonoured IT. iiled a 

petition for litpiidation by arrangement, and a 
t com])Gsitiou was accepted by his creditors and 

duly jiaid : B., to Avhmu Cl. had indorsed the bill, 
proving under the liipiidation and receiving the 
: composition. G-. himself afterwards tiled a peti- 

tion for liquidation by arraiigomeirt, and a com- 
position was agreed to ami paid, the trustee being 
; authorised by the creditors to transfer to G. the 

' <lehts Avhich were .set forth in a, schedule annexed, 

, but VATiich dill not include the liability of M. iu 

respect of the aixicptauces given bj' him and IT. ; 

' the reason for such omission being that B. was 

3 at that time the holder of the bill, and the debt 

! Avas considered by the trustee of G.’s estate of 

no value, and not from any intention of reserv- 
j! , : ing to the trustee any right in respect of it. The 
; bill Avas afrei'Avards given by B. to G-., and iji an 

\ action against G. by M. foi‘ a debt due to him 

separately, G. set off Avhat Avas due to him on tlie 
acceptance of M. cV: El. : — Held, that the dis- 
n, : / charge of :H. imder the liquidation by composi- 
tion under the Bankruptcy Act, lSt3i), did not 
release M.. but left him liable to G Avho. Avhetlier 
H : f the right to sue for it Avas legally in him or in 

his trustee in trust for him, might maintain an 
equitable plea of set-off. ^[cqrttili wMi'inj, 43 
■ L. J.. C. r. (53 : L. l\. i) C. P.' 21(3 ; 30 L. T. 1(3 ; 
j 22 Wh il 400. 

3' Joint Debtors.] — A bank proved iuthc llquida- 

I tion of A. for a debt of 0,(3007., Avhich they 

1^ him, and afterwards sued for the 

same debt, S., who had given them a guarantee 
i of 1.000/. on behalf of A., and Avhom they alleged 

t to have been a partner Avitb A. S. denied the 

I partnership, and ultimately a conipi-omi.se aaus 

I entered into between him am I the bank, by Avhich 

I the bank aauis to receive 2,800/. iu satisfaction of 

I their claim against him and against another per- 


son aaTio had given anotliev guarantee on behalf 
of A. The guarantee of H, aauis given nj) to him, 

Avitli a receipt indorsed upon it by the bank, 
expressed to be for 1,000/, “in payment and rlis- 
charge of the AAdthin guarantee, and also of all 
claims against him in roference to or in nou- 
nection Avith ” A.’s linn: — Held, that assuming 
S. to have been a partner wdth A., this receipt 
did not operate as a release of S., and conse- 
quently that the bank AAms eulitled to maintain 
their proof. eAoif Jtb: pmrtf.!,jirmitaqe^ Tii, ra, 4ii 
L. J., Bk. ( 3 . 0 ; 5 Ch. D, 46; 3(5 .L.T. 33.S;'2.-> 

W. IT. 422— C. A. 

The rule that a release of one Joint debtor 
operates to release the other is foumied upon tlio 
fact that the second Avould, if lie Avas sued by 
the creflitor, liUAm a right to enforce contribution 
from the first. The rule, therefore, does not 
apply to a release of a merely ostensible partner, 
between Avhom and the person Avitli AvJiora he 
has held himself out to be a partner, no such 
right of contribution exists. Y/., 4(5 L. J., , 

Bk. (35 ; 5 Gh. D. 4(3 ; 35 ].. T. 554 ; 25 W. 11. 83. 

A release to one of two joint acceptors emircs 
to divsohargo both. JIko a-. Bai/lei/, 1 Car. & P. 

435. S. 1'., Sltifer, IJ.e purfe, (5 Ves. 146, 

Where three persons entered into a joint bond, 
and it did not appear either on the bond or hy 
the condition, that two of them w'crc surytie.sfor 
the other : — Hehl, that a release given by the 
obligee to the representative of one of the de- 
ceased obligors AA-as no ansAver to an action 
agfiinst the surviving obligors. .-H/i/icc v. J-'ld- 
ditef 1 M. & W. 5(34 ; 2 Gale, 11(3 ; 1 T. & G. 

101(3; 5 L. .L, E.X, 251. 

I A general release by the plaintiff held not to 
extend to causes of action exist, ing betAvecn the 
plaintiff and the defomlant jointly with other 
parties, t^iuionr v. Johnwit, 3B, k;Ad. 175 ; 1 
L.J., K. B. US, 

Where separate Debts.] — A testator be- ! 

(pioathcd all debts and sums of money aaTucIi . ; 

should at fho time of his death be due to him by i 

B., unto B., his executors, administrators, and ; 

assigns, for his and their OAvn use and benefit, 
and he directed his tiaisteos to deliAmj- iq) to B., 
his executors, administrators, or assigns, -all 
securities Avhicli he .should at the time of hi.s 
death hold for such debts and sums of money, 
and also, when required by B., his executors, ad- 
ministrators, or assigns, to cxecxite to him or 
them a release fi-om a, 11 such diibts and sums of < 

money. At the date of the Avill and of the testa- 
tor’s death, B. oAA-ed the testator a debt of 50/., 
and he and his partner OAved the testator 2,(300/. 

Avhich the latter hai I lent to the firm, and for 
which 13. and his partner had given the testalor 
their joint and several promissory notes. B. and 
his partner having filed a liquidation petition, 
the executors claimed to prove in fhe liipxiila- 
tion for the 2,(300/.: — Hold, that as there was 
a separate debt due from B. to AAlfich the release 
could a})ply, it could not be extended t:o the 
partnership debt, and that the executoi-s' proof 
must be admitted. Kirk, Kx parte, .Bennelt. and 
GUrc, In re., 4(5 L. J., Bk. 101 ; 5 Oh. 13. HUO ; 3(3 
L. T. 431 ; 25 W. 11. 5US— G. A. 

The defendant and N. gave the plaintiff their 
joint and several promissory note to secure a 
separate ilebt due from each of them. ITie 
idaintitf aftern-ards executed a deed of j-cTea-;e 
to N. : — Held, that, although this release dis- 
charged both as to the note, it did not enure to 
the discharge of the separate debt of the defen- 
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P ^ ^ of the interpleader issue were not iiieinded in tiie 

’ Tn T release given to the plamtilf ; that, llte release 

c,no„„ fo > banking company, on a extended only to joint claims which the parties 

..^.uanintec given by the defendant to secure ad- of the second and third parts Inal ayainst tlie 
vauces made by the company to M., M. an.l B., plaintiff, and not to a claim which those of Urn 

Vt '^oed between SaUshur)!, 2 D, & L. 703 ; ll L. J., 0 B 1 IS ■ <) 

IL, M., L. and B., of the first part, W., H. and 0., Jur 623 , x . m o . ./ 

'i'bore being no right of conlrilnition between 
paitnchdup films who should execute the deed the person carrying on a businc,ss and an osten- 
nar/'^' partner, the rclea,se of the ostensible part- 

m ]-im; locmber and partner in the nor <locs not operate as a release of the i.orson 

t om 11 m S mi r ’ on tlie busine,ss. mdi/a.r Jois/ M 

s iS o ’ ^ t^etendaut, in Hanhhiif Co., Eo pavie, Aroiihiqo, Et ;r, -1(5 

sup] )oii of hi.s plea, gave m evidence a composi- L. J., Bk (>5 • 5 Ch I) 4 f!- 3-1 T, T '•rii - a,-; 
tion deed made between M., M., L. and B., of the W. li 83.' i -to , o.> n. i. oa-i , 

first, part, "W., H. and 0., of the second part, and . ' " 

crediTmroUrT%‘'^^fS^^^^^^^^ firms being Eeservation of Ilights.]~-W]ien a release is 
exec I d m- I })‘ii-lncii, with a proviso that 

stel f thethiM prejudice the claims of the releasor 

o„TA o T, V, ’ to W., H. favour of the paidner to whom it is 'nven Soil// 

the parties to the deed of v. Eorh% 2 Br. & B. 38 ; -1 -Moore. 148 ; 22 11 l( 

the thiiti pait, MUC.I being unable to pay their 641 ' ’ * 

iiiiifif PliSisiii 

itpsiliSilfl 

from i f w. l'28; 10 L j’ Ex 11? 

fiom :M., M. L and B.not nicludmg the debt Ourreuy. Annitane (J W R oic ’ ' 

due from M. & Co. to the banking companv, but ^ ’ ' ‘ 

(N.s.) 11 ; 11 L. J., Bx.325, ' ’ ^ x several note of his and A., 

An action was brought bV the nlaintifP acniTcst f a , , , releasetl. Replication, 

the defendant to reSver Ve Sf of that A Had been so released at the defendant’s 

which had originally belono-ed to E A claim that the defendant, in eonsideration 

being made by the executors of M fthe father of request, ratified the promise 

the plaintiff) to the rent an i^m imdc, thf, *1“ and promised that he would 

lutcriileadcr x\et was directed fin whicb tbo the note, as if there had been 

oxeemorswere pla?SJffra^^^^^ release :-Held, that the replication, 

tiff defendant), to try the right to the rent ' A n a parol contract to avoid t ho release, 
verdict was oliainedSy the S 8-5 -tl J oTli ’ 

was subsequently executed by the plaintiff, of the ^ . b L. J., Q. B. 184. 

first liart, the children of M., of the second tiart 

and the executors, of the third part, whemby . , 

attor varioms lecitals.in none of which any infer- Evidence. 

which to u„t 

all costs incurred by theCand Si T f i 

tho relcase, that it should not extend to or affect bill 

iSccfhyih'rpStSt^ss;^ 

panics of the .second and thM ,, m-ts to n! r ^ acceptance :--Held, tliat the plea was 

also released the plaintiff from aR^ costs obni-ofl,,’ averring that the release was after 

or expenses which hew o? She, of fl ''• Crer..to>lo ,2 1,U^^.i^ (J. 

therein particularly mentioned and also of ^ against the maker of a 

from all cLaiius and denmnds whtoh Se n1i?tos Fto broniise was a 

of thesecondand third parts might have of claim to defemlaut and A., 

..an, o,eit.S,„£ .heh.’l-fe: SlSS .S' 
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(jDiisifleratioii of sucli release, ratified his pro- 
mir^e. and jiroiiiised to remain liable to the plaiti- 
tiil's for 1 lie amount of the note; — Hold, bad, 
because it set u]) a parol exception to a release 
uniler seal. .Bronl/n v. Stnini^ !) A. & E. Ba-J- ; 
1 P. .'c IX ()la : 8 L. J., g. B. 184. 

Wliere a dctfiaratioji was for ”'Oods sold and 
I delivm'eil, an<l for money due on an account 

staled, and the defendant ])leaded that by a deed 
the phi in tiff released the defendant, to -vvliich the 
plaintiff replied non est factum: — Held, that, 
under this issue, the jdaintifi; was not entitled to 
, : shew that the cause of action accrued subse- 

quently to the date of the release, but should 
I A of a new assignment. 

Juhh V. jmt,% :•} D. & L. ;-34(! : 15 L. J., a B. 94 ; 
i 9 Jur. l(.)o7. 

j To an action to recover the amount of several 

I . bills of exchange and promissory notes, the de- 

[ fendant pleaded a general release by deed, urhich 

on being set out., ajipeared to be a composition 
deed, liy wliich the jilaintiff anil other creditors 
of the tlefendant released him from all liability 
in. resijcct of their demands, on condition of his 
agreeing to pay 1 l.s-. in the pound, by promissory 
notes, payable at periods therein specified ; and 
the deed contained a proviso, that, in the event 
of any default in the payment of any of those 
notes, the composition and release should be 
void. The plaintiff having rejjlied, that default 
had been made in payment of one of the notes, 
the defeiulant rejoined, that before any default 
was made, the plaiutiff accepted a fresh note, at 
a longer date, in lieu and satisfaction of the 
former : — Held, that this rejoinder was a ilepar- 
ture from the idea. JVerill v. Boiila. "Z D. (N.s.) 
747 : 11 M. &: W. 20 ; 12 L. J., Ex. 220 ; 7 Jur. 
i;i2. 

To a declaration on a promissory note, the de- 
fendant pleaded that the note was the joint and 
several note of himself and G. ; that the plaintiff, 
by deed-poll, without the defendant’s consent, 
released G. from the note and all actions, and 
thereby also released the tlefcndaut from the 
same. Replication, non est factum : — Held, that 
as the plea did not set out the deed, the replica- 
tion put in issue the execution of such a ileed as 
released the defendant ; and that a deed of 
release executed by tlie plaintiff and other 
creditors of G., containing an express clause that 
the release toG, should not operate to discharge 
anyone jointly liable with G. on securities to 
the creditors, did not release the defendant ; and 
that, therefore, the plaintiff was entitled to the 
verdict on this issue. Xorfh v. Wuhefield, 13 
q. B. 53(1 ; 18 L. J., Q. B. 214 ; 13 Jur. m. 

In an action on a bond, the defendant pleaded, 
that after executing the bond, an agreement was 
made by and between the plaintiff and the 
defendant and divers other pei'suns, and sealed 
with the plaintiff’s seal ; and that it was agreed 
by the agreement, that the agreement might be 
pleaded by the defendant in bar to all demands 
and proceedings with respect to the alleged 
claim on the bond : — Held, that the plea ought 
to have set out so much of the deed as operated 
as a release, and to have expressly averred that 
the deed did so operate ; and that, therefore, the 
})lea was bad in substance. Il'/Xviui v. Brculdijll, 
9 Ex. 7LS ; 23 L. J., Ex. 227 ; 2 W. li. 419. 

A ]ilea of a release pleaded puis darrein con- 
tiuuanco aJ’ter a demurrei' and joinder in dc- 
muri'Cr, operates as a retraxit of the demurrer. 
SdloD/on v. Graham, 24 L, J., Q. B. 332 ; 1 Jur. 
(n.s.) 1070. 
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Action by a shipowner, upon a charteriiarty 
for nonpayment of freight by the charterer. 

Pleas ; a (lischarge before breach, payment, and 
a release after the cause of action accrued. Re- 
plication, that before action accrued, and before 
release or discharge or payment, all the right, title 
and interest of the plaintiff in the ship, .and in 
the charterparty, was assigned to H., andliecnme, 
and Avere vo-steil in him, of whicli tlie (lefeiulant 
had notice before the release or discharge or 
payment ; that the defendant released and dis- 
charged the defendant, and made the ifiayraeut 
without the authority, knowledge or consent of' 

S. ; that the release and discharge was given by 
the plaintiff to the defendant, and obtained by 
the defendant from the plaintiff, and the pa}’'- 
ment made fraudulently, and with the intent to- 
defraud S, from recovering in respect of the 
causes of actiou, and th.at the .action was brought 
by S. in the name of the plaintiff on behalf of 
S. ; that the plaintiff h.ad no interest in the- 
action, and that it Lad been commenced and 
carried on for the sole use and benefit, and at the 
sole expense and costs of S. : — Held, a good re- 
plication on equitable groiuuLs. JJfi Pothanier V. 

Be JlaUos, EL Bl. & El. 461 ; 27 L. J., Q. B. 260 ; 

4 Jm-. (N.S.) 1034 ; 6 W, R. 628. 

A plea of release, if the consideration bo im- 
peached, must contain averments supported 
fully by an answer covering the grounils upon 
which the consideration i,s impugned, and cannot 
extend to a discovery of tlie consideration.. 

Parher v. Alcoeh, 1 Y. & J. 432. 

Evidence— Presumption.] — If, in an ad ion om 
a covenant for arrears of an annuity, the defen- 
dant pleads a release, lost by time ami accident, 
and, to induce the jury to presume a release,, 
shews that the annuity was not paid for seven- 
teen years, and that tiic plaintiff had borrowed 
money of the grantor of the annuity and regu- 
larly paid him interest, Avithout setting off the- 
annuity ; the jury ought not to find for the 
defendant, unle.ss they are .satisfied that there is 
fair ground for supposing that at some particular 
period during the seventeen years the plaintiff 
actually executed a release of the annuity ; and 
to rebut the presumption of such release, the 
jury may look at tlic situ<ation of the parties, 
and take into their consideration the cirmim- 
stances of the plaintiff being a near relative of 
the grantor of the annuity, hixviug large expec- 
tations from him, and of the grantor being a : 

very old man, peremptory with his relatives, and ^ 

very exact and attentive to his pecuniary con- i 

cerns, and therefore not very likely to leave the \ 

annuity deed in the hands of the plaiutiff, if it 5 

had never been intended that it .should be ! 

enforced. Bigg v. Boherfu, 3 Car. ik 1’. 43. j 

A jury may be instructed that they are at | 

liberty, on evidence of long-continued non- ' 

obseiwance, to presume a release of a covenant, j 

Avhere, consistently Avith the evidence, the re- I 

lease to be presumed might have been executed ^ 

before the accrual of the broach complained of. j 

T&rment v. Xeil, Ir. R. 5 0. L. 418 — Ex. Ch. 5 

Secondary.] — The entries in the bill of | 

costs of a deceased attorney are good secojulary 

evidence of the execution of mutual releases, | 

Skejfington v. Whitehnrut, 3 Y. k C. 1. | 

— Evidence of Eraud.] — In an action in a I 

county court by executors, the tlefcndaut having I 

shewn that the action was brought liy one | 
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cxccutoi- without the coiioun’ericc of his co- 
oxecutov, put ill a release which had been given 
to him the day before the trial by the non-cou- 
eurriiig executor. The judge refused to allow 
the ])laintiifa counsel to examine the executor, 
who had executed the release, as to the cireum- 
stanees under ■which he had executed it, for the 
imrposc of eliciting from him whether it harl 
been fraudulently obtained: — Held, that the 
judge was wrong in so refusing, and that such 
examination ought to have been allowed. Jiohin- 
■mi V. T'rn/tm (Zorrl). 7 0. B. (if.s.) 231 ; 2£) L.J., 
t'. ?. 1 ar. ; i; Jur. (x-s.) 010 ; 1 L. T. 67 ; 8 W. E. 

On the morning of the trial of a plaint, in a 
county court, at the suit of several piarties, the 
cleric of the defendant’s attorney went to one of 
the idaintiffs, an illiterate person, and ol)taine<l 
his mark to a peculiarly-rvorded release. The 
jndg(‘, observing that the release was evidently 
a trick, gave judgment for the jilaintiil : — ITcld, 
that the eireumsranccs under which the reh'ase 
was obtained oifered some evidence of fraud, so 
as to justify the judav in declining to give effect 
■ to it. Suri/ijnf v. Urdhilr. 11 C. B. 732 : If. Jur. 
1134. 

To support a replication of fraud to a plea of 
release of the debt, for which an action is 
brought, there must he evidence that the cou- 
tents of the deed w'ci'c misreiuescnted to the 
plaintiff, or that findulent niisprescntations 
were made to him to induce him to execute it. 
Biit if he merely lent his name for a collateral 
pai'iiose, as to enff)roc contribution from a share- 
holder, and the action was not instituted for his 
henetit, and he did not instruct nor retain the 
attorney who brought it, such evitlence will be 
no evidence to support the replication of fraud 
to a [dea of the release. liiohards v. Turner, 1 
T’. (fc F. 1. See aho ante. col. 454, 


(h EECtISTEATION. 

Memorial — ^Torm.] — A lithographed memorial 
is a memorial put into writing, within 7 Anne, 
■c. 20, s, 5, and ought to be registered liy the 
registrar, ilrfj- v. Jfiddlr.'ic.r Ilrt/htrur, 7 Q. B. 
ir>(> ; 14 L. J.,‘ Q. B. 200 ; 1) Jur. 371. 

Where the deed, of which a memorial is to 
be registered, is indorsed on an earlier deed, it is 
not sufHclent in describe the premises by such 
momoi'ial in the terms used in the earlier deed 
without cxpre.«s reference to it, if the <loed to 
be registered describes the pi’omiscs simply by 
I'oferencc to the earlier deed. ifec/. v. 

Beiihtrar, 15 Q. B. 076 : lO L. J.,‘ Q. B. 537 ; 14 
Jur. 1001. 

Clerical mistakes do not yitiate inrolmcnt 
under the Eegistrv Act. Wyatt v. Barn-oil, 10 
Yes. 435: 13 K, lb 236. 

A deed contained recitals which described two 
persons ns concurring in settling property to 
which they were “ iusitectively entitled.” It 
afterwards contained a grant to trustees of a 
certain part of this property, as if made by one 
•of these jiersons, wdicn in fact that part belonged 
to the other. The memorial of the deed de- 
scribed both as the granting parties ; this descrip- 
tion was not one of the things required by the 
statute :~Held, not to vitiate the effect of the 
memorial under the Kegi-stration Act. Mill v. 
mu, 3 H. B. Gas. 828. 

Execution — Corporation.] — Under the 

■Church Building Acts land in Middlesex was 


conveyed to the ecclesiastical commissioners, by 
deed-poll executed Ijv the graiitoi'. The com- 
missioners assented by affixing their seal ; — Held 
that under 7 Anne, c. 20, 8. 5, the registrar was 
not bound to register a nieinorial of the cou- 
veyance without the attestation, of the party 
who witnessed the execution by tlie grantor. and 
that the affixing the seal of the conmiissioners 
was not an exeeution by them of the deed, and 
an attestation of the affixing such seal did not 
satisfy the statute. Bey. v. Middleec.r Boyi/itrar, 

1 El. & El. 322 ; 28 L. J.. Q. B. 77 ; 5 Jur. (K..s.) 
98 ; 7 W. E. 64. 

Execution — ^Attestation.]— The provisions of 
7 Anne, c. 20, s. 5. are imperative and not 
directory, and one of the atte.sting witnesses of 
the memorial must have attested the deed of 
•which it is a memorial. IJfise.o v. Baii/ili. I 
Y.&: 0. G. G. (;20 ; 11 L. J., CIi. 374 ; (> Jur. lOJO, 

Effect — 'Where Fraud.] — A sou who was heir- 
at-law to his father, who ■\vas one of tlie exoeutors 
and trustees of his father’s will, though he had 
not proved the will, and whose Christian names 
and description were identic, al with those of Ills 
father, after his fathej''s death executed mort- 
gages of freehold and lea.sehold property of tlie 
father, and applied the mortgage money to hi.s 
own purposes. He handed over the title deeds 
to the mortgagees. The transaction took place 
without the knowledge of his mother and sistei', 
who were co-tnistecs and co-e.xeent rices with 
him, and who had ]n’nved the will. The will ‘ 
had not been registered in the Midillescx registi'y, 
though the property was situate in tluit county. 
The mortgage deeds were registered. 'J’hey pur- 
ported to be executed by the absolute owner of 
the property, and the solieitni- who acted for 
both parties believed the son to be the absolute 
owner. The son told him nothing about tlie 
father’s udll. Tlie solicitor searched the Middle- 
sex registry. 'J'he .sou tonka benelieial interest 
under the trusts of the father’s will. xVftor the 
son’s death the fraud was discovered, and the 
mother and .sister, as trustees of the father’s will, 
brought an aetioii against the mortgagees, claim- 
ing a declaration that the mortgages were void 
against them, ami delivery up of the title deeds, 
'J'he other bcneticiarics under the, will were made 
defendants : — Held (by Kay. J., and The Court 
of Appeal), that the son in executing the mort- 
gage deeds was personating his father ; that the 
deeds were forgerie.s, and iiassed nothing to the 
mortgagees, except the son’.s beneficial intBiust 
under the father’s will ; and that the mortgagees 
could obtain no title by virtue of the Middlesex 
Registry Act. Cooper, In re. Cooper v. Venoii, 
51 L. J., Ch. 862 ; 20 CJi. I). 611 ; 47 B. T. cSii ; 
3U W. E. 648 — C. A. Affirming, 51 L. J., Cli. 140 ; 
15 L.'r. 532; 30 Yk E, I4S. 

Per Limlley, ; — The. sou could have been 

1 eonidctcd of forgery by reason of his executing 

' the mortgage deeds, i h. 

I 'Whore there were two assignment, s of the 
same lease of })remises in Middlesex, and lhe 
Iasi, executed wars regisieved first ;• — Held, that 
at law the deed last registered must he con- 
.sidered as fraudulent and void, under 7 Anne, 
c. 20, a. 1, although the party claiming xuidei' the 
secoTid assignment knew, when it was executed, 
of the prior exeeution of the first assignment. 
Doe d. Bohhmn v. Allsoy), 5 B. & Aid, 142. 

, S. P,, Due d.. Wimet' y. BowUy, 5 L. J., C. P. 

1 290. 
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Bents Eeceived under Unregistered Deed.] — A., owner of estates in the Balfnnl Level, 

A (lebior deiKisitiid the 1 it le deer Is of his houses wishing to give his son a qualification as bailiff, 
with his eivditufs as ti security, and afterwards for which, according to the Bedford Level Act, 
executed an assigiiniont of ids interest in the it is necessary 1o “ have ” 400 acres iu the Level, 
luiuses to tins same i):ifty ; ljut tliis instianuent wrote to the registrar of the Level,. stating his 
Wits never legist eretl. }iursuant to 7 Anno, e, 20, wish, and asking him to find a, qualification. 'I'hc 
'rim debtor afterwards liecamc bankrupt, ;ind the registrar thereupon, without any further insf rue- 
assignment ol; his effects under the cnmmi.ssioii tions, selected out of A.’a land the .smallest lot 
was dnl.v registered. Tlic assignees brought an that exceeded 400 aores, and .sent to him a deetl, 
aetiuii against the creditor for the rents of tho by which he purported to convey it to the son in 
houses which he had received from the time of fee, in consiileratiou of natural love and atfee- 
tlm assignment made to him by the bankrupt : — tion. This deed was at once executed bjr A., and 
Held, that although this instrument was void, registered, '.rho son died soon after, -without 
the rents wliieh the defendant, being e(juitable having ever heard of the tran.sacition. It clearly 
movtg.agee, had I'cceived, could not be taken out ap])earcdth.atiieithci’A. nor the registrar intended 
■of his liands by virtue of tlie registered assign- to consider the transaction to have the effect 
inent under the commission. Simipfer v. Cooper, of making the sou beneficial owner, nor intended 

2 1). k Ad. 22H : i.) L. .1. (o.a.) Iv. IJ. 22B. any fraud or illegality. On a bill being filed by 

After an assignment of a mortgage, payment A. to establish his title to the land : — Held, that 
to the mortgagee with not ice must be allowed by the letter -written by A. to the registrar excluded 
the assignee; the registry of the pj’emises being any defence grounded on the Statute of Frauds, 
iu Middlesex is not notice for this puipose. C/ii/derr v. ChiJdrrr, 1 De Cr. ik J. iS2 ; 2G 
Tetuler after the bill fileil of the balance, deduct- L. J., Oh. 743 ; 3 Jur. (n.s.) 1277 ; .'5 W. It. HoU. 

ing the payments to the mortgagee with costs. Be versing 3 Kay & J. 310. 

deprived the ahsiguee of subsequent costs. IVil- Held, also, iti the comstruetion of the Bedford 
V. SomiL 4 Ves. 3.S9. Level Act., that a mere legal estate was a suffi- 

The registry of a deed is not of itself notice as cient qualification, and thal, therefore, there 
against a subsequent ])urelmser or incumbrancer, was nothing illegal in A.'s design, no intention 
IPbvHirt.w, V. WcHthoid, 1 Y. k J. 117; 30 B. B. to represent the sou as beneficial owner appiear* 
7fm. ing. J/>. 

The register of a mortgage will not by itself Held, tlrat on the gr(-)und of trust, or of mi-s- 
affect a subse.quont incumbrance withoiff notice, take, or on botli grounds, tlie plaintiff was 
Cutor\. Cooley, 1 Cox, 182. entitled to Ihe relief sought. Ih. 

Held, that this conclusion was not affected by 
the eircumstanee that the legal estate- was out- 
Bedford Level Act.] — By the Bedford Level standing umler a mortgage in fee not known to 
Act (In Car. 2, c. J7) it W'as enacted that .all the registrar. Ih. 
conveyances by indenture of any i)art of the 
ffn.OOO acres allotied to the Eai-1 of Bedford and 

'his co-adventiu'crs entered with the registrar of Non-Begistration — Effect.] — The want of 
the level .should have equal force to convey tlie registration of a conveyance invalidates the deed 
freehold and inheritance as a bargain and .sale as to subsequent pui'chasers only, not as to as- 
inrolled under the statute Hon. S ; and it was also .signees of the jvirty convoying the property, 
provided “ that in.) lease, grant, or conveyance of CoIch, Er jxn-tr, Rnelier, In re, 1 Heac. ii C. 106 ; 
any part of the sai<l land, cxcejit leases for seven 1 L, J., Bk. 18. 

years or under in ijossession, should be of force The object of Begislry Acts is only to protect 
but from the time it should bo entered with the subsequent purchasers. They have no effect 
registrar ” : — Held, in a suit for specific peiform- therefore to vitiate the conveyance for want of 
ance, that the condition of registration was re- registration, as between pai-ty taking oonveyanee 
quired only for the purpose of entitling the and him who conveyed, or 'his assignees 'under 
party to the corporate })rivileges confej-red by commission of baukn^[)tc3^ v, Gihhons, 9 

the act, and that the absence of registration ditl A^es. 407 ; 7 B. B. 247. 

:not_ vitiate the title to the land. Willing. Bromn, The East Biding Eegistration Act (G Anne, 
10 Sim. 127 ; 8 L. .1., Ch. 321. c. 3.0") is imperative, and unless a will of lands in 

A convej'ance of or charge upon lands in the that riding is registered -within six months after 
Bedford Level is valid as against persons affected the testatoi-’s death, or a memorial of the impecli- 
with notice thereof. altlK)ugli the .same is not ment which dLsables the tlevisce from doing so 
'.regi.stered at the Fen Office. Tho enactment registered in the manner pointed out by s. l.o, 
(15 Oar. 2, c. 17, s. 8), that such instrument the will is void as against subsequent purchasers 
shall be of no force but from the time it shall be and moiTgagoes. Chudioieh v. Turner, 34 Beav. 
entered with the registrar has application only G34 ; 34 Ch. 3.5G. Affirmed, 35 L. J., Oh. 

to the special purposes contemplated by Unit act, 349; L. B, 1 Ch. 810; 12 .Jur. (N-.a.) 239; 14 
for the government of the corporation and the L. 'T.SG ; 14 W. B. 491. 

benefit of the undertaking. Ih. A. executed a legal mortgage of prn])erty iu 

A lessee of land in tlie Bedford IjCvcI cannot lArkshire to B. for 700Z. ; at the same time he 
object to an action by his landlord for a breach of borrowed lOOZ. from C. and signed a memo- 
covenant in not repairing that the lease was void, randum agreeing to give G. a seconcl mortgage 
by 15 Car. 2, c. 17, for want of being registered ; on the property "to secure that amount. A. sub- 
'such act enacting that “ no lease, &e., should be .scqnently executed another mortgage of the 
of force but from the time it should be regis- property for ,50l)Z. to H. The finst ami the third 
tered,’’ not avoiding it us between the jiarties mortgages wore registered at AVakofield, but not 
themselves, but only postponing its priority with the second : — Held, that the third mortgage had 
respect to subsequent incumbrancers registering priority over the second.. Wight ov Wright, lit re, 
their titles before. Ilodso/i v. Sharjie, 10 East, 43 L. J., Ch. 6G ; L. E, 16 Eq. 41 ; 28 L, T. 
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Iaq[uiries respecting TTuregistered In- 
struments, j — A purclifiser or mortgagee w not 
bound to mate any inquiries with a view to the 
(liscovery of luiregistered instruments, though he 
may be bound by cuctual knowledge of such in- 
struments. Zfle Y. Clutton, 4.6 L. J., Oh. 48 ; 3u 
I.. T. 84 ; 24 W. E. 042— C. A. 

— — notice.] — A landowner by deed in 
February, 1H72, charged his land with two life 
annuities. He subseiiuently made several mort- j 
gages of the ])roperty by deeds, some of which i 
recited the annuity deed. The annuity deed had 
not been registered as required by 18 & 19 Viet, 
c. 15, s. 12 : — Held, by the Master of the Eolls, 
that the annuity tleed not being registered, was 
void as against all the subsequent incumbrancers, 
■whether they had notice of it or not. But held, 
by the Court of Appeal, that as the 18 A 19 Viet, 
c. 15. s. 12, was in similar terms to the clauses in 
the Eegistry Acts, which bad been decided not to 
make an unregistered conveyance void as against 
a subsequent purchaser rvho had notice of it, the 
legislature must be taken to have used the words ■ 
in the Later act in the sense given to them by 
those decisions, and that the annuities therefore i 
were valid as against all the subsequent ineuin- ■ 
brancers, who took with notice of them, and I 
against the trustee in bankruptcy of thegrautor, 
Grcaven v. Tojirld, 50 L. J., Ch. 118 ; 14 Oh. H. 
563 ; 43 L. T. 100 ; 28 W. E. 840— C. A. 

The plaintiff had lent money to a s(»lieito]- on 
tlio security of the deposit of deeds in Middlesex, 
with a letter charging the Land, the legal estate ; 
in which was outstanding. The solicit cu- after- 
■wards, by way of security, for money due to a 
client, made a mfu’tgagc of the land to the client, 
which mortgage was registered : — Held, that tiro , 
client must be presumed to have had notice of 
the plaintiff’s cliargo, wliicli, therefore, though I 
unregistered, retained prioritv. Jiradlcij v. 
lUclm, 47 L. J., Gh. 811 ; 9 Ch. D. 189: 38' 
L. T. 810; 26 W.'E. 810. 

Where Eegistration unnecessary — Es- 
toppel. — Vendors allowing Vendees to Register 
— lien— Unpaid Purchase-money,] — Trustees of 
a charity conveyed land in Yorkshire to E. and 
W., part c)f the purchase-money remaining un- 
paid, and allowed E. and W. to register the" cou- 
vej^ance, knowing that they wanted to do so in 
order to re-sell the land in lots : — Held, that the 
trustees had, by their conduct, prechuled them- 
selves from asserting their lien for unpaid pur- 
chase-money against bona fide sub-purchasers 
from E. and W. without actual notice, though 
the sub-purchasens had not examined, as it was 
their duty to have done, the conveyance to E. 
and W., a memorial of which was registered, and 
though the estate of one of the sub-purchasers 
was equitable only. Kdtlewrdl v. Watnon, 53 
L. J.. Ch. 717 ; 26 Ch. D. 501 ; 51 L. T. 135 ; 32 
W. li. 865— C, A. 

What must he Begistered—Copyhold Estate — 
Enfranchisement Deed.] — As, on the execution 
of a deed enfranchising copyhold land in the 
county of Middlesex, such land ceases to be copy- 
hold and becomes freehold, in .such a case the 
exemption in s. 17 of 7 Anno, c. 20, does not 
apply, and therefore a memorial of such a deed 
must 'be registered mider s. 1 of the act. lieq. v. 
Truro (Xorrf), 57 L. J., Q. B. i>77 ; 21 Q. B. I). 
555 : 59 L, T. 242 ; 36 W. E. 775— C, A. 


Appointment of Trustee in Bankruptcy,] 

— The 1 & 2 WiU. 4, c. 56, s. 27, rloos not require 
certificate of the a})])ointinent of assigiaa's 1o be 
registered in order to protect them against subsc- = 
quent purchiisers of })uukru])t’s freeluild jiroperty 
w'ithout notice, unless the prop(a'ly is in a 
register county. A/iou., I Deac. AC. 319. 

Lease.] — Covenants imposed upon anti to- 

be performed by the tenant, are not equivalent to 
a rack rent, ,sn as to bring the ea.se within .s. 17 of 
the Middlesex Eegistry Act, 7 Anne, c. 20, l)y 
which it is provided that the act .shallnot extend 
to leases at a rack rent. Doc d. v. lloirln;, 

5 L. J., C. P. 25)0. 

Contract respecting Buildings to be 

Erected on Land — ‘ ‘ Memorandum of Charge.” ] — 
The owjier of land in ynvkshirc made .an agrtjcnu'ut 
in writing with the plaintiil by which the former 
agreed, in consideration of 20()Z. jiaid to him by 
the jdaiiitiff, to complete certain buildings on the 
larnl, and the plaintiff agreed to ])urchase the 
buildings when oompleted fra- 7507. less the 2007 
already j)aid : — Held, that this agreement was 
not an ‘•a.ssuranoe” within the meaning of the 
! Yorkshire Eegi,stries Act, 188i, and could not 
therefore be rcu-ist:ercd. l^odqrv v. .'Hitrrinon, 62 
L. Q. B. 213 : f 1,^93] 1 q'. B. 161 ; 4 E. 171 ; 
68 L. T. 66 ; 41 AY. E. 291—0. A. 

Mortgage— Equitable Mortgage — Memo- 
randum.] — A memora ndum agreeing to mortgage 
lca.sehol(l premises in Middle.sex with money lent, 
is not retiirired to be registered, under 7 Anne, 
c. 20. WriqU v. mtnidfdd, 27 Beav, 8 ; 28 L. J., 
Ch. 183 ; 5 ,Jur. (.v.s.) 5. 

An eqixitable charge! rai the equity of redemp- 
tion of lands m Middlesex must be rogtsteved, 
Moore, v. Culrerltoune, 27 Beav. 639 ; 29 L. J,, Ch, 
419 ; 6,1m'. (it.s.) 115 ; 1 L. T, 386. 

A memorandum of further charge in favour of 
the first mortgagee of lands in Yorkshire rer|uires 
I'cgistration as mueh as the original mortgage, 
aiul in the absence of registratio'ii will be post- 
poned to a second registered mortgage withont 
notice of srrch fui’ther charge, nor will the first 
mortgagee bo entitled to tack his further chargo- 
if the second mortgagee has given him notice of 
his charge. Crvdtund v. Totter, 43 L. J., Ch, 
484 ; L. E. 18 Eq. 350 ; 30 L. T. 356 ; 22 W. Pw 
611. Afiirmed. 44 L. J., Gh. 169 ; L. E. 10 Ch. 8 
31 L. T. 522 ; 23 W. 11. 36. 

A memoramlum not under seal, accompanying 
a deposit by way of equitable mortgage of deeds 
relating to lands in Middlesex, requires registra- 
tion under 7 Anne, c. 20. Acre' v. Patuiell, Jfvnt 
V. Keve, 2 H. A M. 170 ; 33 L. J.. Ch. 19 ; 9 L. T. 
285 ; 11 W. E. 986, 

Registration of Final Order of Fore- 
closure.] — An order for foi'celosure absolute in 
respect of lanils in Middlesex is not a judgment; 
within the meaning of 7 Anne, e. 20, s. Ts, and' 
1 & 2 Viet. c. 110, so as to x'equire a mcmoi'ial to 
be entered at the Middlesex Ecgi.stry Ofiiee ; 
aiul a direction to the registrar of deeds to that 
effect was refused. Turrowo v. JloIIeij, 56 L. ,J., 
Ch. 605 ; 35 Ch. I). 123 ; 56 L. T. 506 35 W. E, 
592. 

■ Sharein Proeeedsof Sale of Land— Mort- - 

gage.] — The local Eegistry Acts are intended to 
apply only to dealings at law or in equity with 
the land itself. Mortgagees of a share of the 
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prncectts of f^nlc of realcstnto in Middlesex devise<I 
upon imsi for sale <lo not aofpxire priority by 
re.tri'^riatiojn but by notice pdven to the tnistees 
of the will. Anlen v. Arrien, of L. .J'., Ch. fioo ; 
29 L'h. I). 702 : .-.2 L. T. (JJU \Y. E. 593. 

Legacy Charged on Land — ^Assignment.] 

—An assigiinuiut of a legacy chargetl xipon laud 
is an assigiuncait of money otdy. and does not 
affect the lanil within fhe meaning of the Eegistry 
Ads. The registration of .such an as,siguinent 
thoiefoi’c doe> not puApone a prior unregistered 
u.ssignmeut of llie .same legacy. Jrfficnliit v. 
Charln>nvorth. 1 Keen, <>5- K f,'.. noni. Willtnmm 
V. Cltnr1v,sw>rlJK 5 L. Oh. 172. 

Sale under Decree— Transfer of Lien from 

Land to Purchase-money.] — ^\\’'hci-o premise.s had 
Iteen sold under a decree: — ^Held, that the lien 
of an inetunbrancer was not transfeiTed to the 
purchase-money, so as to be out of the Registry 
Acts, and he was. therefore, postponed to subse- 
(]uent incumlji'ancers. Ilrnnand v. 3Iore, 1 Eden, 
327, 

- — Equitable Interest of Married Woman.] 
— The statute of 7 Anne, c. 20, was intended to 
prevent fraud by secret convej^anccs, and con- 
.se(iuentiy. if There has been notice, a subsequent 
incumbrancer who was first to register does not ' 
gain priority. JPuiichird v. ToinJdm, 31 W. R. 
286. 

A married woman, who was equitably entitled 
for life for her separate use to pro])erty in 
Middlesex, charged her separate estate by an 
instrument, dated the 2Uth of May, 1880, with 
the payment of a debt due from her husband. 
The propei’ty had been previously mortgaged by 
a deed, dated the 8th of April, 1880, which had 
not been registered. A receiver had been ob- 
tained by the plaintiffs in the action, who claimed 
nuder tlie deed of the 29th of May : — Hold, that 
the deed of the 8th of April was entitled to 
priority, notwitlistandiiig tlio want of registra- 
tion, on the groimd that the instrument of the 
29th of May only operated upon what the mar- 
ried woman" coitld honestly charge. Ih. 

Vendor’s Lien for Unpaid Purchase- 

money.] — A vendor’s lien for un})aid purchase- 
money need not be registered under 2 & 3 Anno, 
c. 1. XrttlmcHl v. Watson, .*)3 L. J., Ch. 717 ; 26 
Ch. D. .501 ; 51 L. T. 135 ; 32 ^Y. R. 865— C. A. 

Will.] — A te.statrix, having lands in' the 

East Riding, died in 185-1. Her will w.as dis- 
covered in 1861, which devised these lands, but 
before any registration of it, or of any impedi- 
ment, hail he(m made, the heir mortgaged the 
property : — Held, that -the mortgagee had prioriiy 
over the devisee. (Yuuhcieliv. Turner, 35 L. J., 
Ch. 349 : L. R. 1 Ch. 610 ; 12 Jnr. (N.S.) 239 ; 
14 L. T,' 86 ; 1-4 W. E. 491. 

To defeat the title of a registered purchaser 
fi'om the heu’-at-lixw, there must bo clear and 
distinct notice amoitnting to fraud. 11).. 

A registered conveyance of premises in Middle- 
sex for valuable consideration, established against 
a prior devise not registered, the evidence of 
jiotice, which ought to amount to actual fraud, 
not being sufficient. Tolland v. Stahibi'idffe, 3 
Ves. 478 ; 4 E. E. 64. 

Priority — Registration of Several Instruments 
on Same Day.] — According to the memorandum 
VOL. V. 


of registration indorsed on two mortgaged 
securities of different dates brought to the 
Middlesex registry, they were both registered on 
the.same day and at the same hour ; but one was 
numbered 764, the other 768 : — Held, that the 
security numbered 76-4 must be regarded as 
having been registered first. v. Pemiell, 

Hunt V. Were, 2 Hem. & M. 170 ; 33 L. J.. Ch. 
49 ; 9 L. T. 285 ; 11 W. K. 986. 

Mortgage by demise for a term of years ; tliu 
mortgagor does not. deliver to the mortgagee the 
purchase deed conveying the f reehohi to the 
.mortgagor, hut keeps it )jack, and subsequently 
deposits it with another person as a security for 
a loan. The conveyance to the mortgagor and 
the mortgagee wein executed within a day of 
en,ch other, and were both i-egistered on the same 
day. The deposit was not made for a considerable 
time afterwards ; but no notice by the subsequent 
incumbrancer of the mortgage being proved, and 
being denied by his answer, it was held that he 
was entitled to the bonefil. of the deposit, as 
against the mortgagee, and was not ])ound to 
deliver up to him tlic conveyjince. Wiseman v. 
Westland, 1 Y. & J. 117 ; 30 R. R. 765. 

— — Notice — ^What Necessary.] — Notice of an 
unregistered mortgage held to affect subsequent 
mortgagees, who had registered. Sheldon Cos}, ' 
2 Eden, 224. 

To affect a registered deed by notice of a prior 
unregistered deed (the policy of which has been 
mucl'i doubted), actual notice mitst be clearly 
proved, amounting to fraud. Wi/att v. Bar well, 
19 Ves. 435; 13 R. R. 236. s! P., Tolland v. 
Stabihridtje, 3 Ves. 478. Chadwioh v. Turner, 
35 L. J.. Ch. 349 ; L. R. 1 Ch. 310 ; 12 Jur. (17.3.) 
239 ; 1-4 L. T. 86 ; 14 W. E. 491. 

A conveyance of, or charge on, lands within 
the Bedford Level is valid as against persons 
affected with notice, though not registered as 
required by the Bedford Level Act. Willis v. 
Brown, 10 Sim. 127 ; 8 L. J. Ch. 321. 

A solicitor induced a client to advance money 
for A., on moilgage of lands in Middlesex, and 
soon afterwards induced a second client to ad- ‘ 
vance money on mortgage of the same lands ' 
without informing him of the existence of the 
first mortgage. The solicitor afterwards left the 
country, and the holder of the second mortgage 
registered it bofoi-o the first mortgage was regis- 
tei’ed : — Held, that the holder of the second 
mortgage must be taken to have hatl, through 
the solicitor, notice of the first mortgage, and 
could not by the prior registration obtain priority. 
Itolland V. Hart, 40 L. J., Ch. 701 ; L. R. 6 Oh. 
678 ; 25 L. T. 191 ; 19 W. E. 962. 

A purchaser or mortgagee is not bound to malce 
any inquiries with a view to the discovery of 
unregistered instruments, though he may be 
bound by actual knowledge of such in.struments. 
The policy of the .Hegistration Acts is to free a 
purchaser from the imputation of constructive 
notice. In the absence of actual iTotice, there- 
fore, to the principal or his agent, and of fraud, 
a later registered deed wall have priority over a 
prior iniregistered charge, notwithstandhig that 
the purchaser know that the title deeds w'cre not 
in the possession of the vendor, but were in the 
hands of certain other persons, and abstained 
from inquiry. Bee Clntton, L. J., Ch, 48 ; 

35 L. T. 84.; 24 W. R. 942— O.A. 

A firm of solicitors took an equitable charge, 
by a memorandum and def)Osit of title deeds, from 
their client, A., upon premises in Middlesex, which 
16 
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they omitted in the register. A. subsequently 
the premises to the rtcferuJant. who duly 
J egisterei 1 1 he conveyance. The solicitors filed a 
Old clamnng priority for their charge, allegmc 
that the defendant, when he took his convovance; 
tvuew that the deeds -were in their liands, and 
made no inquiry Held, that the facts alleged 
amounted only to eonsti'uctivo notice, and that 
Jn_order that an unregistered charge should have 
priority over a subsequent registered conveyance. 
It must be sliewn that the purehaser orliLs^igent 
liad actual notice of the prior charge, or if "it is 
wuifaeicnt to allege anything other than actual 
dotice, the allegation must amount to a clear 
cliai'ge of fraud, and not of omission to inquire 
only. IJk ^ 

The i)laiuti£f had lent money to a solicitor on 
the security of the deposit of title deeds of land 
m Middlesex, with a letter charging the laud, 
the legal estate in which was outstanding The 
solicitor afterwards, hy way of security for money 
t h!f oiatle a, mortgage of the land to 

I o 3»or(gage was registered 

Held, that the client must be iiresumcd to have 
w plaintiff’s charge, wliicli thcre- 

foie, though nnregislcred, retained jirioritv 
JivadUy V. itUdies, 47 h. ,1., Ch Sll • <> (,-h iV 
m ; ;-58 L. T. 810 20 W. Kimi ’ ' ’• 

A. testatrix, who died in 1871, liy lier will 

I*®!- mgistered in 
Middlesex. The heir-at-law of the t(>statrix 
having learned that the will had not beci'i regis- 
property to different niort- 
( 5 a„a„s, and registered the mortg.ages The 

the ifpf I-"'" registered by 

«ie heir-at-law himself. The surviving trustee 
received the rents of the property down to 1878 

t!iVr V the estate of tdie tes- 

hitiix. Ihe property was sold in 1882 under an 
Older of the court , aridnotice of the mortgages was 
to the purchasers 
sihiei haid into court 

ubjcct to the claims of tlie mortgagees ’J’he 
heir-at-Iaw died in 188r,. An aj.pkntion w « 
made to transfer the purchase-mi meys to the 
account of the devisees under thritll a’he 

tff SS'Tf 7 ^ application on the ground 
tnat tile act of 7 Anne, c. 20. gave them a title 
because the vull had not been registered. Neither 
bJth for f'n was for moneys advanced, but 
both for old debts, and the heir-at-law acted in the 

gagets .—Held, that, ihpcrsoris elaimino- under the 

S TtW f eouhf n™ 

caiv he™ ^ the present 

fr m 1^1 ™ci-’<'gagees were affected by the notice 
th'it^cno^*^*^ heir-at-law possessed ; and 

their claims failed. IT Wr, In 
7 , Iloll'otyivortk v. ll iUhiy, o8 L. T. 792. 
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mortgage thereof m M. by way of under-lease 
retaining in hiraseff a reversion of two days' 
He subsequently made an eipiitable mortgage by 
way or written meraoraiuirim to P nl* ainiili 
made _a_ third mortgage to 8., and assimied to S. 
the original term, iiicluding the reversion of twei 
^'ctiee of' the e<initable notice 
to 1 ., but liad notice of AI.’s incumbrance i’ 
registered in Middb.sex, Init 8. Hid „ot searcli' 
the register, and was therefore not aifeclcd liv 
uotiee .---Held, by Malins, V.-tl.. that (he 
equities iieiiig equal, H. liad a legal estate liv 
, virtue of the assignment to him of the nri»iii'il 
tCTin anil the reversion of two (lavs, which en- 
ti led hmi to priority over P. On appeal, the 
ijoitls Justices expressed tliemselves not rireiiared 
to athrm this view, and therefore desiind a. 
turtiier (piostion of fact to be argued ; i.nt the 
case was compromised before any iudgraent was 
Iltmoll Rnud Rurelum-Momm, In re 40 


+ o • Equitable Interest.] — narty 

1 1101 equitable mortgage, cannot, by assignment 
■ hln* a" ”!"® 

title. Iford V. Mhitc, 16 Beav. 120. 

Middlesex was mortgaged, to A 
tShl^Sw and subseqxieritly to 0.',’ 

hcFoiJ H f mcurnbrance. C. registered 
before B. and afterwards assigned to 1) who 
had no notice of B.’s mortgage T-Held that the 
mtereste being equitable, D. had no priority over 

P., having a term of yearn in a house, made a 


Sdif; 19 W. II.’ r, 20, 706. 

When effectual.] — A subsequent incum- 
brancer, who at Ihc time of taking bis security 
has no notice of f be prior inciuulminee, may, by 
properly niemoriidising in's security, though 'after 
notice, obtain priority over the" prior 'incimi. 

of the security of the 
latter be detective. AW,/- v liniial, i v o /V 
c. c. (ai ; ] 1 U J, Oh. mi ' ViSm ' o 
A conveyance of lauds in Middlesex, by settle- 
meiitupona marriage of tlie .settlor, 'registered 
under the statute 7 Anne, c. 20, is effectual uSnst 
a prior nn registered conveyance, notwithstanding 
the party chuniing_ tinder the settlement ha.l 
nutiep of the unregistered conveyance after the 

I nmn7'’‘‘'V’ 'I'’? rcgistiy of his setUc- 
muit. Ihey V. Lutycnn, ,8 Hare, loO 

n, marriage settlement of leaseholds 

' Pf<''P'!“«f to an equitable inort- 

hy deposit pni,)r in date, but registered 
.subsequently to the settlement, the trustees not 
having inquired for the title deeds when the 

From Search of Eegister.]— Where In- 
Zkh'v f"" ”\Y‘h-kshire .searched the 

iCftistij from a certain date on Iv, it will not be 
presumetl that he hadnoticeofarivof thecon- 

-^bnn. & 8. 221 ; .8 L. J. (o.s.) Oh. 9.o ; 25 R. pj 

A suhseqnent incumbrancer is not bound 
uuling a memorial of a lirst mortgage on the 
register, to inquire how much is due" to the lirst 

ol a l.nia uartigistei'Kl scicoiul ehami, made lu 

Sw. £ J- 'I’- 

®®ffistration.]-A iiidge of tlie 
High Point has no jurisdiction to make an order 
tlnit the registration of a deed in the Middlerex 

act on in the ( h.aneery Division, a deed which 
I wintered in the ^Middlesex Registry wais 

set aside on the ground of fraud -Hold.’' that 
he within the jurisdietion of 

tration be v.aoated, a judge of the High Cran-t 
.could give no further rehef than a declaration 
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ilmt tlio rcgistrai ion oufylit t(3 be vacatetl, GiJ/hs ' 
V. SklHiuj , 49 L. T. ] 92. , 

Other Matters.] — As to -what length of time, 
and wiiat speeies of adverse jiossossion. is .suffi- 
cient to raise a presumption of grant in a 
register county. Due d. limnhiml v. Ilivst, 11 
Price, 675. 


H. I’POCEEDIXGS ON BONDS. 

]. When Maintainable. 

Mpou lost Bond.] — Though a court of law 
will permit a plaintiff to declare upon a lost 
bond, that doe.s not oust the ;iuri.sdiction of the 
i(.'ourt of Clianeery. Athhmm. v. Leimai'd, 3Bro. 
0. C. 21S. 

The jurisdiction of eqtiity upon lost bonds is 
very ancient, and is founded upon the want of 
a rtunedy at law without ])rofert, till that juris- 
diction was lately assumed. East India Co. v. 
Eoddtnn., 9 \'os. 464 ; 7 li. B. 275. 

Belief was given upon a lost bond against 
sureties, the principal being out of the jvu-isdic- 
tion, upon giving an indemnity against demands 
•of the plaintiffs or persons claiming imder them 
by virtue of the bond, and such costs, damages 
and e.Npeuses as they may he putt to by the loss 
of the bond. 2b. 

A bill was filed for relief in respect of a lo.st 
bund, which was alleged to have been altered 
after execution : — Held, that the doctrine laid 
down in Simpson v. 2IowfIen(Loi‘fT) (3 Myl. &Cr. 
97 : 6 L. J., Oh. 315) did not aprply, for the 
bond being lo.st the objection would not, at 
law, appear on the face of it. WilUanis v. MU/ht, 

0 Beav. 41. 

Bond given up by Mistake.] — A. gives three 
bonds to B. for 5007. each, payable at different 
times. The two finst are paid ; but uprou the 
prarties settling an account relative to other 
matters, the third bond is delivered up by 
mistake, instead of a prarticular voucher belong- 
ing to that account. Equity -will relieve against 
this mistake, by directing an issue to try whether 
tliere were two bonds or three, and whether the 
last bond was p)aid or not. Yanhoten v, Giesaue., 
4 Bro. P. C. 622. 

Bond improperly obtained.] — Tire court has 
juvisdietion to restrain the East India Co. from 
p)aying money secured by their bonds, which 
have been wrongfully obtained possession of, to 
auv other than the true owner. Glasse v, 
MitnhiU, 15 Sim. 71 ; 15 L. J., Ch. 25. 

Obligation to pay Interest regularly— Default 
— Eorfeiture.] — On a bond with a pienalty eon- 
■dil ionerl for the p)ayment of money at a given 
day. and interest ;it stated intervals in the mean- 
time, the whole sum becomes dcmaiiduble on 
•default in the regular piaymciit of interest. It is 
no ilofeiuio to p)lead tliat the obligors credited 

1 lie obligee with interest in tlieij- books upon 
which the obligee could draw. Goad v. Empiro 
Ik-iitfliuj Co.. 52 J. ?. 438. 

Demand, when Necessary.] — ^\yhere to an 
action on a bond couflitioned for the piaymeut 
•of a sum of money on demand, tliore is an issue 
as to the demand, the prlaintiff must pirovc an 
e.vpiress tlemarul before action. Carter v. lUtig., 
3 Camp. 459 ; 14 B. B. 80S. S. P., TJurni v. 
Jenbins, 1 D. & L. 605 ; 12 M. &: W. 614 ; 


14 L. J., Ex. 70, And see SiciiUmore v. Tb isttefon, 

0 M. & S. 9 ; 18 B. B. 280. 

An action on a bond conditioned generally for 
the prayment of a specified sum with interest, may 
be brought without a demand being made. Gibbs 
Y. SouthaiH, 5 B. & Ad. 911 j 3 N.\t M. 155. 

At what Time.] — If an instalment secured by 
bond is not ptaid on the day, the bond is forfeited, 
and the penalty is the debt in law. Judd v. 
Eeu/iSj 6 Term Rep. 3i)9. S. P., Coates v. 
Hewitt. 1 Wils. 80 ; Talbot v. Ilodson. 2 Marsh. 
527 ; 7 Taunt. 251, 

Where a bond becomes absolute, the penalty 
is the debt in law. Ybrethindton v. Wiglc}/, 3 
Bing. (N.C.) 454 ; 3 Scott, 558 ; 5 1). P. C. 504 ; 

1 Jur. 183. 

Delivery up, oa Payment.]— A bill in equity 
will not lie for the delivery up of a bond, after 
the bond debt is praiil, though by the tenor of 
the bond the money secured would he })ayable 
at a future date, so that there was no piusent 
right of action. Bimisy. Fisher, 43 L. ,J., Ch. 
188. See JVeate V. Eenman, 43 L. Ch. 409: 
L. E. 18 Eq. 127 ; 30 L. T. 290 ; 22 W. B. 400. 

Assignment of Bond — Breach of Trust,]— 
The obligor of a bond, which hati been after- 
wards assigned to a trustee, of which a.ssigument 
the obligor of the bond had notice, bnt ' not of 
the particular term of the trust, was hekl not 
liable for p.ayraents not warranted l)y the trust 
made by him under the direction of the trustee, 
but otdy for such payments as he liiid made 
without such direction. Roberts v. Llond, 2 
Beav. 876. 

Parties to Sue.] — Sea col. 356. 


2. Undee 8 & 9 Will. 3, c. 11. 

How affected hy Modern Practice,] — The 
iudoLsemeht on a wi'it claimed 5t)0Z., as the 
principal sum due on a bond conditioned for the 
payment by the obligor to the pdaiutiff of an 
annuity of 267. during the life of a child, and 
nntil she should attain the age of .sixteen years, 
by sp)ecified quarterly payments, and alleged that 
two of such p)ayments were due ami unpjaid : — 
Held, that the pdaintiff was not entitled to pro- 
ceed under Ord. XIV. r. 1, to obtain final 
judgment, but was hunted to the procedure 
specified in 8 &; 9 Whll. 3, c. 11, s. 8, and Ord. 
XIII. r. 14. TutMr v. Caralampi. 21 Q, B. D. 
414 ; 59 L. T. 141 ; 37 W. B. 94 ; 52 J. P. 616. 

The plaintiff advan(.ied 2507. to a limited 
eomp.>any, upon the security of ten mortgage 
debentures for 257. each, dated the 1st of ,Sep)tem- 
ber, 1890, and repayable the ls( of 8o])tcmber, 
1891, with inlere.st. By his bond, dated the 1st 
of November, 1890, the defCTidant bound himself 
to the pdaintiff in 5007. to repay the 2507. on the 
1st of September, 1891, if the corap)any should 
then dishonour their mortgage debentures, with a 
defeasance if the company should honour them. 
The company failed to pay, and the plaintiff 
issued a writ against the (Icfendant, and app)lied 
for final judgment under Ord. XIV. r. 1 : — 
Held, that this was a common money bond, and 
was not within s, 8 of 8 & 9 Will. 3, c. 11 ; that 
the procedure under Ord. XIV. was applicable ; 
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(hfit the writ’W'as speckllv indorsod within the 
lulcs^ ; blit that if the defendant brouj?ht into 
Klim of 250^., he should haye leave to 

r o Q- ; 

[18')2] 2 Q. B. 11 ; B7 L. T. 201. 

Bonds within. ]r— Bail bonds are not within tlie 
statute. Srp’ff v. Laves, 1 Tidd’s Bmc. (!33. 

In an action of a bond conditioned to iioifonn 
an award, the plaintilf must assi.i?n a breach, and 
cannot have judf^ment for the penalty, and take 
out execution for the single sum awarded, tboindi 


il. Unweii 1 & C. 8. 

How Affected by Modern Practice. 1 It ;< 

competent to llie plaintitf in an action ui mu a 
I common money bond within the mean i n- of 

Old. Xiy for the purpose of ohtainiii"- (iiml 
ludginent v. CVe/rvs, (11 L. ,j "() i> 

•l-«7 ; [LS!)2] 2 Q. B. R ; 07 r -p_ ^o-i ’ “ ' 


the nioasiire ot damages is ascertained by the 
aw.ard. IVelsk v. Ivclund-, 6 Etmt, G13 ; 2 Smith, 

Breaches need not be assigned on nonpayment 
ot an annuity secured by a warrant to confess 
pidgment on a mutuatus. Bliaw v. ^VoTaestev 

cS a' p. 98 ^ ^ ^ J- 

A post-obit bond, u]ion which a forfeiture has 
taken place, is not witliin the statute. Jfirvan/ 

Jr, Ik - 2 B. & g ' s /; I 

But a bond, conditionerl for payment of a 
certain sum by instalments is. mil,)in/J>7„/ v 
tSiuutfim, G E.ast, u.oO ; 2 Smith, G68. ' 

But a bond, conditioned for tlic payment of a 
.sum of nionoy at the end of five years, with liaU'- 
ye.arly interest in the meantime, with .a proviso 
Piiymcnt of interest, the 
inmcipal sdiall be payable, is not. James v 

M. & Scott 

o28 ; 10 Bmg. 12.5 ; 2 L. ,J. C. P. 2G!). ’ 

i fijjpeared to be con- 

litionod tor the payment of a sum certain but ' 
by a deed of the same date, declaring the purposes ’ 

or which the bond w.asexeeutccl, it was agrecsl ^ 

that It should be lawful for the oliligeos fo'com- ^ 
inence an action and to proceed to ludmuent * 
whenever they should think lit ; and u non u,K ' 
mont being obtained, to issue execution, and’ tlrit ^ 
the pidgment should bo a sociiritv for tlfe na f * 
ment to the obligees, on demand, ’of all .sum^rof 1' 
money which then were or might theSter t 
bccomo due to them :-Held, that it was a bond 
substantially conditioned for the ],orformaTice 

within the statute, and that ^ 
the obligees ought to have assignotl breaches 
IZ^O’^r Miffs, o B. & C. GoO D. £ E ISJ' /I 
rhe statute extends to a liability created bv 
the breiicli oi an intlomnity bond, whereby the 

(S rff that he may be re- 

timed to p.ay money m consequence of a for 
feiture, although the matter of the li.ability should 

be iusomesortcolliiteralto the direct breLh and 

V 

..esnnur ’’ ' 

the considm-ation for the purchase of a busine.s.s^ I’c 
the plaintiff ought to suggest breaches. 2L Aranda 
y. 6 Car. & P. 511 . ^lunaa 

intmtdfdofdl/°'' «omlitioned for pay- 

™ ^ ‘^^ay certain, and for tlie 

pexfoimance of ihe covenauts in a deed the 
pleaded a general plea of perfomance 

monejvit= wasm^ forC To r 


‘Sh obligor of a .sum of monev 

■he ,Kr ““■‘"th® after his death, in case of Id’s 

do. fd ‘"'’‘'at of her 

. dying hnst, for payment by the obligor of such 
a Slim, not exceeding the .4uc amount, to 
Idhdrihc ‘‘' T? ‘^l^l’"h>t. is uot a bond 

J- io“; « »» ' L. j., Ex: 

^ ef 4.0007. .. 
■Ill 'T ” 1 '^''hich recited ihat the oblio'or 

2 5 te the obligee in 2.000/.. and that 

‘'i nr d d ^ d during the lives 

''• fff t o pe'-t.y, in sati.sfactiou 

Ldi the .same was rogularlv 

tho “heresl was paid half-year.ly, on 

lo nidi ho.fd was to 

» twod -d- I i 1 ei’ l‘^iluro for 

twentj. eight daj-s nexi after each half-voarlv 
I’y^^ent hail become due, the same havim? been 
hontl to be in full forcc^* and' 
fc) fmliire in making the payments with 

m he respective times, the b4dldrpa™t; 

Son day 

■ ' • T/ hecame due, or any time within tivontv- 

j. eight da.ys, but that after the expiration of the 
• ddT^^'Tht days, and, before acSon, ifyiS 
, paid, and that no other sum was due, is bad as a 
' diem; because, if the lainci- 

■ If Jjajmble under the bond, payment 

To a bond, conditioned for tiio payment of -1 
. urn of money at the expiration of Sidd veds 
odn iiiterval, half-yearly, momiy ' 

pSipi 

E A?x‘ 7 -“yjaa'.l. in aatMuotloii, a,„( 

0. “■ ^ I- ‘ «>■ 


I What RECovjsitABLE. 


Amoaiit,]_Whoi '0 there is a bon, I (or inv 
ment of rent the bond is only a security to 

“in20r?o4“f the obligor bound himself 
m 20/., to be paid yearly,” is hot like bond 
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witli a penali y which can bo forfeited, aiid so 
heeomc a debt ia law. Murya/d v. GotiffJi, 

7 Jb & C. 20(5 ; 1 Mail. & Ey. 41 ; « L. J. (ois.) 
K. B. 14 ; :ii li. K. 171. 

Ill an action on a bond, conditioned for pay- 
ment of the .same sum as the jienalty, with 
iniercst, the jury may give interest by Avay of 
•damages for the detention of the debt. Francis 
T. WHsoii, n. & M. lOij. 

In an action on a bond to secure the repay- 
ment of money with interest, the jdaintiff can 
•only recover ro the amount of the penalty, with 
Lv. for the detention of the debt. Jlclleti v. 
Jiy7/c//, Car. & P. 12. 

()n a- bond to piay interest half-j’-earlj’’, and 
the principal in three years, judgment may be 
entered on failure of paying interest, but with 
a stay of e.xeeutiou on liisciiai-ging it. 2lusft)n 
AC 2 W. Bl. 7(10. 

When a defendant i.s charged in execution 
with the iienalty of a bond, it maybe reduced 
to the principal and interest. Amcnj v. Snuil- 
2 W. Bl. 7fi8. 

To an action on a bond in the penal sum of 
given by the defendant and 0. to the 
plaintiff to seeure payment of 1,4007., he pleaded, 
that the ])Iaintiff sued O. on the bond and 
■obtained judgment, and thereupon sued out a 
it. fa. against the goods of 0. for the debt and 
damages, indorsed to levy 1,4177. 17.s-. Sd., that 
the sheriff took goods of 0. to that amount, and 
thereout jiaid the plaintiff his debt and damages : 
— Pleld, that such levy was no answer to an ; 
action on the bond for the penal sum of 2,S0b7. ■ 
Parker v. S Ex. 404 ; 22 L. J., Ex. 

1 (! 7 ..''' • 

A bond was given from A., B. and C., to D. 
reeiting “that A., having received from D. a 
■certain sum of money in the East Indie-s, hail 
<lrawn bills of exchange there passable to D. on 
a house in England ; and that the obligors had 
.agreed with D., if the bills should not be 
accepted and paid, that they would pay the 
amount thereof, with interest, from the day of 
their respoetive dates, by way of penalty” ; with 
a condition to be voir I if the bills should be 
.accepted and paid according to the tenor thereof. 
On non-payment of the bills, D. was entitled to 
recover no moie than the amount of them with 
intei’est from the time of their becoming due. 
Orr V. Ckurchill, 1 H. Bl. 227 ; 2 H. K. 7n'J. 

Interest is duo in the case of a bond con- 
ditioned for the payment of a lcs.ser sum, though 
not expressly reserved. Fartjukar v. Jlorris, 
7 Term Eep, 124. 

But interest svas held not payable on a single 
.bond, llogan. v. Piny a, 1 Bos, & P. 337. 

A bond and warrant of attorney executed in 
Irelamlby a landed proprietor in that country to 
I'ocu'ive a .sum of .C “ sterling, good and law- 

ful money of Croat Britain, with interest of like 
lawful money of Great Britain,” to English 
bankers who had advanced the money, was 
held payable in British currcnc}", in London. 
Feel V. Booh fort 4 Cl. & E. 158 ; 10 Bli. (N.S.) 
483. 

Voluntaxy Bond — Contingency. J — A bond 

■conditioned for the payment of aspeeitied sumto 
A., after the death of B. and C,, and the survivor 
of them, will boar interest after the death of B. 
and C., altliough the engagement was perfectly 
voluntary, and although the principal was pay- 
.{ible on a contingency. Ilellier v. Franklin, 
1 Stark. 291. 


-Proceedings on Bonds. 

Joint and Several Bond — Bankruptcy of 

one Obligor, j— Where one of two obligors in a 
joint and scvenal bond had become bankrujit, 
and the obligee having by several flivirlemls in 
the bankruptcy been paid 206’. in the pound 
upon the amount of princijial and intore.st due 
at the rate of the commission, also carried in 
a claim in re.spect of the same bond, under 
a decree in a suit for the administration of the 
estate of the co-obligor who had died Held, 
that the amount due to the obligee in respect of 
such claim was to be computed by treating the 
dividends as ordinary payments on account, that 
is, by applying each divideml in the first, place 
to the pajmieiit of the interest due at the date, 
of such dividends, and the surplus, if any, in 
reduction of the principal; and, semble, the 
same |irinciple of computation is applicable 
, in. bankruptcy as between the bankrupt and 
the creditors, where there is a surplus of the 
estate .n.fter payment of 2(),v. in the pound upon 
all the debts proved. Bower v. Harris, Or. & Ph. 
3.ol ; 10 L. J., Ch. 350, 

Monthly Instalments.] — By the condition 

of a bond, the obligor was to pay the money by 
monthly iustalments, and ■■when .and as often as 
he shoiild make default in the pa. 3 ’mentof any of 
the monthly instalments, he should pay to the 
obligees Lv. in the pound for each and every 
pound of the said instalment so left unpaid” ; the 
, obligees were not entitled to anything in respect 
■ of fractional parts of a pound, Piree Towns 
Loan Soeicty v. Boijlc, 13 0. B. (It.s.) 290 : 7 L. T. 
270 ; 11 W. E. 22.' 

The I'fiaintiffs lent money to S. upon his bond, 
under which the principal was to be paid in five 
years by instalments, in case the debtor should 
so long live, the iustalments being calculated 
so a.s to cover the ]jrineipal of the loan, interest 
thereon, the expenses of negotiating it, and a 
margin re})resonting ai>remiumfor the insurance 
of the debtor’s life. The condition of the bond 
made it void ; first, if tlic instalments were re- 
gularly }jaid till the expiration of the five years, 
or till the <leath of the debtor, whichever should 
first happen ; secondly, if all the instalments 
which would have become payable at the expira- 
tion of the five years, if the debtor lived so long, 
were at any time iiaid rrp, the balance of instal- 
ments being at once payable on the failure of 
any single instalment, il’ho defendant as surety 
executed the bond, and <lcfault having been 
made in payment of one instalment, the plaintiffs 
brought an action claiming the entire balance of 
unpaid instalments: — ^Held, that the amount 
claimed was not a penalty, .and could bo roeovered. 
Protector Mulowmcnt Loan Oonipnmj v. Griee, 
49 L. J., Q. B, 812 : ,5 Q. B. B. 592 ; 43 L. T. 
ne-i.—G, A. 

Costs.]— -In .an action, on a money bond, con- 
ditioned for payment of a loss sum than 207., the 
penalty not exceeding 207., no costs are recoverable 
by virtue of IS & 14 Viet. c. fil, s, 11. Gowens v. 
Moore, 3 H. &];T. 540 ; 27 L. J., Ex. 391 ; 31 L. T. 
208. 

And see Eenalty— Damages. 

Interest — Apportionment.] — Apportionment 
of interest upon a bond according to the general 
rule as accruing de die in. diem, not as dividend or 
rent not provided for by the statute, is not pre- 
vented by the condition, reserving it by equal 
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M-yenrIy j,, ^ ^ 

jiulgrucnt; but not aUuwerl, 

secured by mortgage of tlicir riilwayf a nd 'm? be shall u„f 

cessions in bonds bearing 7 per cent ‘Tn ^ judgiaeiit ; bi, 
vcdceniable in ten yc^ars bf seniannual (bu^ nitorest upon his jiulguuad di 

at each of which drawincVg at least i nr • ^ I’^^'J^^^ty. 7/7. -,bs. 

theloanwastobepaicS A /leclaration iu a .leeree. I 

mortgage deed the trustees were fo amdv t e P'Ty'm 
residue of the moneys come to their hands^fir«f ti ■'^’■liiicient to exclii 

iioldcr of bonds which had been drarni fm na;^ restrained the < 

ment, but were imiiaid souo-l.t n/vlr 1 cecding at law, and there has 1 

on the bonds frm he tS X ‘P ti>e ereditm- 

l^va.^., forpayment, nuXi^ment" inSJ to 

in a suit by annuity 

IntereatheyondPenalty— WhenHecoverahleT f"*' the debt h, 

Iso interest beyond penalty of bond eveeiw nw i decree, pi 

rMr V. &7o;/ 6 S n f ? • onforeed by any pi 
^■’ 2 Ves. J Hoi • ”‘terest was allowable a 

V, Cook, Dick. HOo. GiUon w VW/n/T o? 
jiMehyy Xrttlohj and ll,n,dlov & U tu 

12 Sim. 85 0 X T Pit i >Sim. 578. 

21h ; !) Jm>. 8.8(>. ’ ^•'- '^•> Interest beyond iienalty of 1 

In an action on a bond, damao-es caiiunt !,« f««h™oe of judgment, althoi 
incovered beyond the amount of” dm Xltw f*" '''"r 
.ff//'/«.s/*/Jw7/e V. jSW/rTi/w/iy// 18 L j n t> '- • P‘‘’oeeding at law. Bonny w IS, 
Arrears of an annuitv Wt’n.. I r ^'i r '• P Moll. 585, 

b. P., d7/i/w V. MoXamnru, 1 Ej u o:;, , f "P'^ii^nniitgagefoidhe.^ 

^ ™Ts. S'* '•• 

ten allowed by thoMuMor ’ thdi'* oltalhl. j !?.?{ Against Purchaser for 1 

interest to the extent of the .ein o« < f I cn wl 

bonds, and had received an aiiportionmeur’ni! f exceeded the iienalty. :rhc 
he amount of the penalties upon further fundR equity of redeiiijitioi 

becoming available for the creditors thevX S this bom 

held mititled to subscqiieut interest oil the smus rXT /J penalty can be cla 

ssyrsr;:;“Vi.“^^^ 

SiSrs—isiSTi-^^^^ 

ou?Sx ’»a'',ii:L“d“sii“£ 

trust ti^S, anclTppIyX^prShmto''" Gases.J-Annuit 

discharging .all his bniui debts^tormthoi ’^''as disehar<u 

interest then duo and to grow£hie W +iT ^ jirovidod tlm 

to the day of payment. A bomlXditXolnU™^’ ‘lischarged. The 

St/ r entitled to princfpal’to 1?^” 1 ■‘^^P^efiuent arrears 

bom the peiXv of1 ! SV hivourr 

r-f L V. IJ'ynnc, 1 Myl. Jc K 20 -^9 T ^'r • minuity, but also of a c;o-nt 

Ch.28. ^^-'I-i Imving compounded avith the 

the penalty of a hidmnon J possession ,,i; the soeurit 

1^1 ^ ereditor’.s .suit ; 1, because^din J. 1* ■- odvniicod with the an 

s/dipd Xi P'''* property in trust to on^' Vv\*^‘“^‘^^‘^''^”*h‘“^thepei 

sehcdnled c-reditors, of whom ..nrl • ™ P^P ChuroMll, 14 Ves. 5(17. 
one; 2, because there had b(>eii *he resiiluary leg<atee<^ 

reached the I boiKl’ debt 

nn<ler which the creditor miidif- lioura i penalties. One of tlu* bonds was 

TenM suing u, . 3? bSjl’',Zir„(S ?! *» « Worwilh L 
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loa'atoo sliould tiikf' tui ab-olute interest iu one 
moioiy of the te^Talor■s residnary pei’sonal estate. 
Till! t'esraTor ehai',ee(l 1lic leiratoe'.s .share of the 
residue with the payinoTit of all del'd s at that 
time due fi’om him, and of all interest thereon, 
and dimclod tin? same to he deducted from his 
share of the roidue. 'I'he testator died in 1821, 
and the Ijond debtor obtained the ])rescriV)e(l in- 
terest in the residuary estate in. ISflL At that 
tijne the ])rinci])al and intttrest on the boxnl debts 
far exceeded in amount the penalties in each 
case : — Held, that in sell ling the amount due to 
the bond debtor, or his representatives, iu respect 
of his moiety of the testator’s residuary personal 
(fstate, Ihei-e was to be deducted tlie full amount 
of the penalties of the bnmls, and no more for the 
mterost. v. Ju’Me, 87 L. .1., Ch, Oo? ; 

L. ,11. 3 Ch. 891 ; 19 L. T. 21H, 2-10 ; 10 W. 11. 

121 :}. 


0. Pleadings. 
a. Claim. 

What must he Stated.] — If a person enters 
into a bond by a wmug Christian name, and is 
.sued on .<0011 'bornl, he should be sued by such 
name. A declaration against him by his right 
name, stating that he by the wrong name exe- 
cuted the bond, is bad. froi/ld v. Jiiirm'i, 8 
Taunt. 50-1. See Bri/atif v. WillhniDs, .0 M. fcAV. 
44.7 ; 7 D. P. 0. .'302. ' 

In an action on a money bond, it is not neces- 
sary to aver a breach in non-payment of the 
money. The bond create.s the debt, and there- 
fore it is sufficient for the plaintiff to shew the 
deist due, and then it lies on the defendant to 
discharge himself. A-shher v. Pi (Id licit, I M. &. W. 
.004 ; 2'aale, 110 ; 1 Tvr. & G. 1010; a L. J., Ex. 
2rd. 

In an action on a bond, the declaration stated, 
that the defentlant and L. aclcnowleilged them-, 
selves bound to the plaintiff in 8,0007.. to be paid 
to the plaintiff, or to one E.. on request, and that 
thereby, and by reason of the non-payment 
thereof, an action hath accrued : — Held, that it 
was unnecessary to allege a re<iuest, and that non- 
payment to E. was sufficieiitlv shewn. Xcjiji v. 
Wiili/cff. 0 C. B. 2SU ; 0 D. i: L. 90 ; 17 L. J., 
C, P. 29-) ; 12 Jur. 881. 

Tn an action upon a bond for the penalty, 
where there are alternative parts of the condi- 
tion, the plaintiff must confine himself to a par- 
ticular breach. ConiicalUx v, Scircri/, 2 Burr. 
772 ; 2 Ld. Ken. 492. 

UjK)!! demurrer to a declaration upon a bond, 
the jiulgmcnt of the court is uijou the declara- 
tion, and not upon the breaches assigned. 
Kimisfiml V. Dutton, 1 L. M. A P. 479. 

Where, theiefore, a dtjclaration u])on a bond 
assigned two breaches, one of which was good 
and the other bad, the court gave judgment 
generally for the penally of the bond ; and not 
for the plaintiff upon the good bi'each for the 
damages to be assessed upon it, and for the defen- 
dant as to the bad breach. Ih. 

In an action on a bond to H., not to enter into 
tluj service of another i)erson within ten miles of 
fc}., iLurhig two years after leaving H.’s service, 
some good consideration ought to be shewn on 
the face of the declaration, as the court will not 
presume ouc. ILuttou v. Parker, 7 D. P. C. 789. 

Where an obligor of a ])ost-obit bond craved 
oyer, and set out the condition : — Held, that it 
was not neccssarj^ for the obligee to aver the 


death of Hie person, at whose decease the money 
.secured by the bond was to become payable. 
Miirrmi v. Stair {JEarT), 8 D. & 11. 278 ; 2 B. & (J. 
82 : 28' 11. B. 283. 

The breach of the condition of a bond, other- 
wise well assigned, is not vitiated by the super- 
addition of immaterial allegations. Stotliert v. 

1 K. & M. 202. 

to. Defence. 

What must be Pleaded.] — -A defendant cannot 
take advantage of a void condition in a bond 
without setting it out. Colton v. Coodridgi', 2 
W.B1.110S. 

A plea of payment before the day is bad in an 
action on a bond. Anon., 2 Wils. 1.50. 

But where to an action on a bond, conditioned 
to pay money on or before a certain day, the 
defendant pleaded that he did pay it before the 
day, to wit, on such a day, held good. Anon., 2 
wils. 178. S. P., Plotchcr v. Tlennington, 2 Burr. 
944 ; 1 W. Bl. 944. 

To an action upon a bond, the defendant may 
])lead as to part payment post diem. Jluxkaml v. 
DnrlH, 2 1.. M. & ih oO ; 10 C. B. (545 ; 20 L. J., 
C. P.118. 

In an action on a bond, conditioned for jiay- 
ment to third persons, solvit po.st diem is a good 
plea. (iUldings v. Glddlngs, 1 Ld. Ken. 335. 

The defendant may pleatl solvit post diem as to 
interest due on a bond. Ilodqltimon v. Wyatt, 

1 D. A. L. 0(58 ; 13 L, J., Q. B. 73 ; 8 Jur. 218. 

Nil debet pleaded to a bond, is bad on general 
demurrer. 2 Wils. 10. . , 

Non damnifieatus cannot be pleaded to an 
action cm a bond, conditioned for the payment of 
a sum of money at a certain day, though it ap- 
pears by the conditiou that the bond -was given 
by way of indemnity. Holms v. litiodes, 1 
Bos. & P. 838. 

Ho, a plea that was given as an indemnity. 
to the i)laintiff’s testator against another bonci, 
and not damniffed, is bad. v. Hemo, 

Cowp. 47. 

To an action by husband and wife on a bond 
conditioned for the payment of a certain sum at 
a certain day, the defendant pleaded, that by 
articles of agreement between the wife, her sister, 
and the defendant, the interest of the money was 
to be paid to one of the sisters upon an event 
which had happened ; but as the plea did not 
allege the payment of the interest accordingly it 
was bad. Baldeo v. Birrs, 5 Term Rep. 250. 

A tender and refusal of principal and interest 
due on a hoird after the day mentiemed in the 
condition, and before action, cannot be pleaded. 
Undprliill V. Mathews, Bull. N. P. 171. 

Action on a mone}'’ bond for 2,8007., the jienal 
sum. Plea, after setting out the condition 
(which was for securing the repayment of 1,4007., 
and interest), as to SOOZ., parcel of 1,4007., in the 
condition mentioned, that after the day named 
in the condition, the defendant paid 8007., partjel 
of 1,4007. is bad. A.'thhee Y. Piddmh, 1 M- & W. 
581 ; 2 Gale, 118 ; 1 Tyr. & G. 1018 ; 5 L. J., 
Ex. 251. 

Where the oemdition of a bond is not to in- 
demnify, but to do substantive acts, the plea in 
discharge should show what has been clone to 
satisfy the conditions. Colli ns^r. Gwymie, 7 Bing. 
423 ; A M. & P. 278 ; 9 L. J. (0.s.) 0. P. 130. 

— — Satisfaction.] — In an action upon an 
obligation without any condition, satisfaction 
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miisl, be pleaded to have been by deed. PreMm 
V, Ch rut litas, 2 Wils. 86. 

Where to fm action oil a bend, which contained 
a condition that the defendant should not open a 
shop within a certain distance of premises demised 
m a lease, he pleaded that he opened a shop by 
the licence of the plaintiff Held, that such 
plea was bad, on the ground that a licence, after 
breach, was not good unless by deed. SrUrrs v, 
PwJt/ord, ] Moore, 4-6t). 

Where J. H., being indebted on simple con^ 
tract to VV ., pi-ovailed on his father to execute a 
bonti tor the payment within four years, within 
which period the latter died, and W. obtained 
from the son, who was the heir, and also from 
the representative of the father, a fresh bond for 
payment by yearly iiistalmerits ; upon a crcilitor’s 
suit tor administering the father’s estate, W 
having claimed to come in upon the originai 
bond, which he had retained :~.Held, that the 
Pi't^^umed a satisfaction of 
the first. Clarke v. Ileiiti/, 6 Y. & C. 187. 


Ioss.]--Where, to an action on a bond, to save 
harmless from expenses by reason of naming one 
thereof, the 

detpdant pleaded non tlamnificatus, and the 
plaintiff replied, and assigned for breach, that he 
was obhgred to pay sneh a sum by reason of such 
nomination blit ihd not .say how he was obliged : 
W& li ^’liniiions v. Langhurne, 2 

By Executor.]— Action on a common monev 

^ mentioned in 

the condition was part of the personal estate of 
bequeathed to 

th^ \ plaintiff and the testator of 

the detendant, and the survivor of them, and the 
executors and administrators of such survivor 

In- 

nt +m'’ f'tlmr sufficient security 

\ the testator ot plaintiff died, leaving 
the testator of the defendant surviving ; where- 
J®, "^'ested in the dffendant’s 

-^7 applied according to the 


n Anderson v. TJiornton. 2 G. & 1). 502 ; 8 Q. 15. 

271 ; IlL. ,L. Q. 15. 2(i5 ; 6 Jur. JlOh. 
d 5'o an action on a bom i, 1 ly the exeeui ( n s of 1 he 
a obligee, the defendiiiit. after sciting out ilie 
d condition, whicli was, tliat “if the nbligor should 
y practise as a surgeon or ajiotheciiry at.'s., at any 
h time, without the cnnseiit in wnitiim nf the 
r obligee, then, if the obligor slionld ' jiay the 
^ obligee lOOOf., the bond slioidd be void, other- 
wise it .should remain in force,” pleaded that he’ 

- did not practise as a .surgeon or apotheeary at S. 
a without the consent in writing of the obligee :~ 
a Held, bad, for not shewing the jierfonnance of 
I the condition which rendered the bond void. 

1 ILutinijs V. Whillnj, 2 Ex. till, 
r il’he condition of a bond, after reciting that 
3 the defendant and S. had indorsed to the piuiutiff 
. a biU of exchange, drawn by S. and accepted liy 
1 A., was, that the defendant and S., or either of 
1 thejn, shonlil pay or cause to bo paid to the 
f plaintiff the sum secured by the bill, within one 
inontli after it should become due, in case it 
should not bo then paid by the acce})tor to the 
plaintiff, according to tlie tenor of the bill, 
together with interest from the time the bill 
became duo : — Held, in an action on the bond, 
that it was not a good pica, that the bill, when 
due, had not been presentcrl for payment to the 
acceptor, or that duo notice of its dishonour had 
not been given to the defendant and S., or either 
of them. Hurra 11 v. Aliuj, 5 B. & Aid. 1(55. 

Action on a bond, conditioned for the per- 
formance by G. of all the covenants on his jiart 
mentioned in an indenture, bearing even date 
with the bond, made or expressed to be made 
between the plaintiff and G. I’lea, that before 
the execution of the boiul it Avas agreed that tlie 
plaintiff should grant to G. a lease under cer- 
tain covenants, and that the defendant should 
enter into a bond as surety for tlie pcrfoi'rnanco 
of those covenants: that the defendant did: : 

I accordingly enter into the bond on which the 
j action AAms bi-ought, and that the indenture . 
mentioned in the condition was the lease so 
agreed upon, and no other, but that the lease 
never was executed Hold, that the defendant 
was estopjied by the condition of the bond from 
pleading this plea. Hosier v. Searle, 2 Bos. -k P. 2!h) 


action on a bond, the 

cited that G. had been appointed clerk to a 
banking company, and was conditioned for his 
fidelity while in the service of the commnv 
pleaded that before any breach, “to wit on rim 

that appointeil maimgS' 

of a de -l that 

. n a, cluk, and the responsibilities greater • that 

'ha-y and year aforesaid, ceased to be I 
ckzk of the comjiany, and that he performed the 
condition wliil, St he was clerk, ami Wore he wa? 
appointed manager Held, that the idea was 
bad, because the time of G.’s appointment £ 
?idSt’ hemg immaterial and laid under a 
videlicet, the plea, if put in issue, might hav? 

hy proof that G-. had been an- 
pomfced impager on some day previously to the 

ciuk on the day mentioned, oi- some subseouent 
clay, so as to leave an internal between S ??! 
pouitment to be manager and ceasino' t-n Ko 


I Eoreign Law.]~To an action on a imnd the 
defendant pleaded, that the bond was executed 
! by him in Prance, where he was then domieilcil : 

timt it was not taken oi' passed b}" any public 
. olticcr authorised liy the laws of that kingdom 
■ nor was it written throughout by the hand’ of 
the defeiulant ; that thouitli the defendant 
siKUGd the bond with his own haiub ha did not 
write thereon with Ids proper hand the formula 
styled in the French tongue a “bon,” or ”iin- 
prouve,” bearing in words at length the sum 
secured, nor was the defendant at tlie time a 
merchant or tradesman, &e. ; concluding that 
■ by reason of the premises, the bond, by the laws 
ot h ranee, never was nor is obligatory or binding 
on the defendant, but always was and is of no 
iorce, effect or validity” .--Held, that tlie iilea 
was bad, as being a mere argumentative and in- 
I terential statement of the French law ; which 
being pleadable only as matter of fact, onaht to 
liave been distinctly and affirmatively ailegi'd 
Ptytam. V. Hornington {Mirl\ .8 C. B 1 li'l ■ 
A D. & L.213 ; 1.5 L. J., o; P. 221. ’ 

Equitable Defences in Courts of Law. 1— -Aetic 
on a bond for 4,000Z. conditioned to iiidemnif 


DEED AND BOND — on Bonds. 


the obligors against the defaults in observance 
by C. of the covenants in a deed, referred to in 
the condition, whereby 0. covenanted with thcf 
obligees to repay 2,t)UUf. lent him on jnortgage of 
a policy of iTisnranee, to Iccep the ])oliey up, pay 
the premiums, and pay the intei'cst on the loan. 
li reaches were assigned, inasmuch as C. had not 
paid, interest; ajid liad not paid preiniunis, and 
the defendant liad not indemnified. Plea, by 
waj' of etpritablc defence, that the defendant was 
.surety for C. only, and that he had offered and 
was ready to pay all that was in equity due to 
the obligees, on receiving an assignment of the 
soeurities PTeld. that, a^suaung that the fac:ts 
entitled the defendant to an eqnitalffc decree, 
giving him relief on condition of hi.s hereafter 
l)ayi)ig what was duo, a eoiu't of common law 
could pronounce no such decree, and that a plea 
i-)!! ftfinitable grounds in a court of law was not 
good, unless disclosing facts which would, in 
equity, entitle the defendant to a decree such 
that 1 lie common -law judgment that the defen- 
dant go without ilay, would do complete and 
final justice lietween the jiarties. Wodeliousex. 
Furt‘hru(]u‘i\ .~j El. ic Bl. 277 : 2.7 L. J., Q. B. 18 : 
1 Jur. (N.s.) 71)8. 

Finding of Jury — Laches.] — Where a defen- 
<laiit conveyed an estate to the plaintiff, with a 
covenant for quiet enjoyment, and also gave an 
indemnity bund with sureties against “all co.sts, 
claims, demands, damages, and expenses whatso- 
ever,” the plaintiff having been obliged to pay 
divers sums for arrears of an annuity charged oil 
the estate, sued the defendant on the liond to 
recover them back with interest ; the jury found 
that the plaintiff' had been negligent in not. suing 
the sureties on the bond at the time the payment 
was made : — Held, that this finding prevented 
the plaintiff from recovering the interest. Andcr- 
ton V. Avrowsmitli, 2 P. & i). 408. 

Set-off.] — In an action on a bond, where the 
interest of the sum secured has not been paid on 
the ajipoiuted day, a set-off. equiv.alent to the 
interest which existcfl before the commencemeut 
of the action, though not at the time of the 
interest falling due, inav be pleaded under 
8 Geo. 2, c. 24, &. Lee v. Letter, 7 C. B. 1008 : 
7 H. i: L. 187 ■ 18 L. J., G. P. 312. 

Other Equitable Defences — Eelease.] — Credi- 
tor having, among other things, a bond witli a 
surety taking a mortgage from the principal 
.ilebtor, and agreeing to receive the residue by 
instalments, secured by warrant, kc., without 
jirejudiee to any security he now hokls : injunc- 
tion granted against suing the surety. Boulthre 
V. 18 ^'es. 20 : llll. It. 141. 

Bond for a sum of money ordered to be do- , 
livei'cd up to bo caiicelleil, the Lord Chancellor 
being of opinion, upon the evidence, first, that 
tlie bond w.as not intended to operate as a 
security for money at all events, but was given 
for a collateral puipose, which had been fully 
satisfied ; and, secondly, if that were doubtful, 
lliat the obligee’s subsequent conduct and mode 
of dealing with the bond during the whole of 
his life amounted in equity to a release of the 
■debt, i'hm'cr v. Marten, 2 Myl. & Ch-. 4.59 ; (> 
L. J. (N.s.) Ch. I(j7 ; 1 ,Jur. 233. 

A. bequeathed to B. 70UZ., part of 1,200Z. 
which B. owed him on bond. A. afterwaj-ds 
rcvokerl the beque.st, but made an indomement 
on the bond, by which he forgave B. the 700^. 
A.'s executors brought an action against B. for 


j the 1,200?., B. filed a bill to restrain the action, 
i offering to ])ay to the executors the balance off 
I 5007. The court ref used the injunction, because B. 
had given no con.sideration for the indorsement 
on the bond, Titfndl v. Const aide, 8 Sim. til), 

— —Agreement to give Time.] — Where a 
bond creditor agrees to po.stpone the time of 
]aiyment and takes interest on liisilebt by antici- 
pation, a court of equity will restrain an action 
on the bond, wlrether brought again, st the prin- 
cipal or the surety, Blaltev. White, 1 Y. & C. 
420 ; 4 L. J., Ex. Eq. 48. 

Collateral Matters.] — Where the penalty 

of a bond is only to .secure the enjoyment of a 
collateral object-, equity will gi-aiit an' injunction 
against a suit for the I'ecovcT'y, and an issue (juan- 
tum damiiificatus to try tlie real damage. t^Ioman 
V. Walter, 1 Bro. 0. C. 418, 

A bond for perfonuaiice of covenants to build 
a bridge, and the .sum agreed for actually paid ; 
an injunction granted to i'c.strain an action on 
the bond, and an issue quantum <lamnificatus 
ordered, the sum mentioned in the bond being a 
penalty. Errlngton v. Auneshj, 2 Bro. C, 0. 341 : 
Dick. 692. 

Bond for a sum of money ordered to be de- 
livered up to be cancelled, the Lord Chancellor 
being of opinion, upon the evidence, that the 
bond was not intended to operate as a security 
, for money at all events, but was given for a 
- collateral pmposc, which had been fully sati,sfied. 

! Flower v. Marten, 2 Myl. & Cr, 459 ; 6 L, J., Ch. 

[ 167 ; 1 Jut. 233. ' 

Accord and Satisfaction.] — In eqitity 

joint crcditoi’s arc prima facie tenants in common. 

I A defence of accord anti satisfaction with one of 
' two joint creditors in an action by both is 
a good answer as an equitable defence to tlie 
claim of the joint creditor to whom satisfaction 
w.as made ; but it is no answer to the claim of 
the othei-. Steeds v. Steeih, 58 L. J.. Q. B. 302 ; 
22 Q. 13. D. 537 ; 60 L. T. 318 ; 37 W. It. 378. 

In Other Cases.] — The court will not 

grant an injunction to restrain a confidential 
agent from suing his employer npou a bond gdven 
by the latter, in respect of demands that arose 
during the continuance of the agencj-, but given 
.after its tei'ininatiou. If a case were made of 
peculiar distress at the time of the bond given, 
the court might interfere. Strnthinure. v. Fortune, 

1 L. J. (O.S.) Ch. 108. 

Where a policy of life insurance had been 
effected as part of a family arrangement to 
secure to the wife and children of the insured a 
sum of moiiej', and the husband, in breach of 
ihe condition of a bond which he had executed, 
omitted on one occasion to pay the promiinn on 
the policy, whereby the insurance cli'op]ied. but 
afterwards revived it ; the court, under the 
circumstances, and being of opinion that the 
manner in wdrich the object and intention of 
the insurance and Ihc bond had been described 
to the husband in a correspondence on the sub- 
ject, had misled him, and that he was mi.staken 
as to the consequences of the omission to pay 
the premium, restrained an action on the bond 
in respect of such broach, upon the terms of 
the husband paying the costs. Shearman v. 
M'Oregm', 11 Hare, 106. 

A. B. entei'al into a bond as a suretji- ; the 
creditor subsequently took from the principal 
debtor a promissory note for the amount, payable 


and BOl!^T)~~Pr{)cmUngs on Baiuh. 50C 

is ihS coii«equeiK-c [ilomuiBce of covenants, forf-aclios niavbe assiu'ncn 

ho iHthcroi.licntion; aiui on clcnun-rer. ai, inlor],,- 

oSc v T'™”i .iudgiuent may },o givnnn an,l iinal i.ul- 

Cif 1 'S il \ ^ V i»ent stayed lill after awar.l and exemt ion .,f a 

nntS- tn V g ymgoi the proiuLssory writ of iiaiuirv. Jn/nir, x. Jo/uw.s- ;{ Dew 1 • .-> 

note . the creditor, by his ansM^er, denied that Taunt. (J.-iti. '' , .w eu . i . .. 

tlS^ heSrin?'^ t and, on _ .yter judgment for the plaintiff on <le,mnr,vr 

oft.lu'VihSmnl) -.r ^ ^ 7 I'cspect III ail uctiou on a Ixmd conditioned to pay an 

note h-n 1 Sn ^he promissory annuity, 11, e plaintiff cannot issue execuf io,, for 

SuLh hem n * “nf ‘'™> assim, 1 readies, lib/- 

Tvnvt'o ti.is not any written or any distinct dot v. Goiddiiit/, S 1'erni llep.khi 
j aiol agieenient beLwoen the parties, yet there Jn an actioii on a bond conditioned not iu 
tlS^ldKS™l ‘■■'i’ ”hiure the person of 'the plain- 

f irt erdimcf on«^^ tiff, a , reiilieation alleging that the defendant 

there circumstances a.ssanlted, molested, aiulinjurod thejierson of the 

of Jqdtt iKt V Dlainfiif, by boating and ollierwise ill-treat in- 

46<S • 2 r'L 1 r-h ^ hnn, is a sutlicieut assignment of a breach of the 

The InvnlisK’ eJi-i'mJ i a • ■ ™\'*h'lion for which the jury is to assess damages, 

the fmfdUim^ i« nut alleged in formal 

of debts Tipi ^ according to ihc statute. 'fomh.' v. 

. uetrts. iius no groimd for injunction to P/mi/cr, linilast. I. 

liS' 2 °B"u cl 0 T ““ “ "'‘'•“'r a„,„h„„ 

’ * ' • • coutanung a eovenaiit to pav an aiinuity and 

indemnify him, and also a warrant of attorney 
0 . Assignment of Breaches. V of collateral security, and it is agreed 

•j™ * tliut ill (Ici'iUilt (.if (Uiy oiu; jiiiynicut of thti* 

Weceasity of.]— -Although, to the ordinary annuity, judgment may be entered up, and 

condition Ota common money bond— upon whieii execution issue for the whole sura siieeifieallv, 

judgment has been entered — there is added to ^^he price of the anmiiiy, it is not neces.sary 
and incorporated into the sealed iustniment a assign lireaelics, but executiou may issue for 
proviso containing an agreoment that the sum the whole sum. II, uadi v. 2 Smith, (iri. 

bccured sludl be paid by instalments, yet a siig- action against executors on a iiond of 

gestion nt breaches is not neee.ssary, if, upon the testator, conditioned for making it void on 

construction of the con<litiim ami iiroviso tuken payjueiit of a certain sum at a future day, or 

loffether w. 1 I . , within mio monrli after his decease, whichever- ' 

should first liap])en, it is uiuieccessary to suggest 
breaches, Cardiao v. ILmly, 2 Moore, 220." 

MTicre iri an action on a tiond, a plaintiff has. 
suggested breaches on the roll, the court, after a 
plea of non e.st factum, refused a rule to shew 
cause why some of them should not be struck 
out, or judgment by default suffered on them. 

With entrv nf unniinnl rln.rnrif-mc! « Iw. Xl,.,! 


WnfK 'Aiuuitu)u urui proviso rukeiL 

lo^ethei. It ajipears to have been intended that 
the whole s^^nn remaining -secuvod by the judg- 
nitnt should become jiayalile npmi default imnki 
T 1^ ni«bilmeat. Ihwhiniin v, luck, 

Ir. It. ;j 0. L. 41. ■ ’ 

imder^^seal*”'/!^'*^^'^ ‘'‘^’'cement is not 

n o^t agreement not to proceed for p,ay- 


iseaied agreement not to iirocecd for i),ay- ju<t.!?n)ent by default sutfereil on thei 

_xeept on defaults differing from those entry of nominal damages; for bv t 

thti.f^caled instrumoiit, cannot have «^atutc, the plaintiff may suggest breaches , 
ncM. V ' ' a suggestion of iireaches eoijdition, and the jury ' 


fclic effect of renderiii 
■iicce.ssarv. I7j. 


I suggestion of iireaches 


r ■' u'-Y v.im(uuiun, ana iiiu jury is tO' 

inquire of the truth of them : and the defendant 

Bnder Sd, 9TO, S o. Il.]_Tho 8S. 9 wm. 3, ol 

lie \'ainint’ plaintiff, and ilefaiilt on the replication. CaiitfUirn/ (Aadl 

ivmo’n judgment for the whole f>'t-dn>ji) xABohct-hoiK i3 Tyr. -1 1 1) ; 1 C ikAl 1st • 

penalty on a judgment by def.inlt, as he ini-ht 3 L. j" Ex. 101. cV M. LSI , 

Term lien hVt! ' ^■'^-'^'h'aa'cnt of breaehe.s in a replication which 

An Jgiiitt of breaches in an action on a 

bond to perform an award in the wor.l.s of the L- -b, Ex. ilS. ' ^ “ 

AySI/Z? T Trice “lO<r ^Vilhwks v. Whore breaches must be assigned or su-gested 

lace, 109. under the .statute, if the defendant do'S not 

Time, and Method ofl— Tlie i.l-ihiK-ff r,707r ‘■”'fbnary cour.se is fur the plaintiff to 

«iqt?test breaches at the Sclni of ? sign jmlgment for want of a plea, strike out alt 
tion.urin making up tl c issnr tlm plea, lings subse<|uently to tlie declan, tinn 

2i¥,y,2C\ni. 29S: n m! k S «0 S 7^^^ ami suggest breaches d! the declaration itself 
-/rti'Z-AWi, 8 Term Ben 9.“,5 ’ ’ ^ ‘ ' i/ <loe.s not state tliom. But this is only a ndu of 

rnmmmmmm 

bWh. ohir,i9? "■ Q. i-. 323 ;' k '’■ 

srir= insbr.':; 

I«anactioBonata,d,,dthapei.altyforper- ‘ J»«. °E'lt Stl ““ 
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DEED AND BOND ^ — Proceedings on Bonds. 

To an aotionoii a, Iwiul, Ihc uonditkra of which attoviiey-general replied that B,, or some other 
was thill A. should deliver a true account of all person or persons by his order, received Held, 
moiievs received by him in pursuance of his that the averment of the receipt was only the 
office' the defendant pleaded j ierforinance gene- introduction to the breach, the real assignment 
rallv. Theplaiutiif assigned for breach that A. of the breach being the non-payment of the 
was” rcKiuested to deliver a true account of all money: but however this vvouLl have been, oir 
moneys received bv him in pursuance of his liemurrer, it was cured by the deteudaiit s rejoin- 
office” but refused "so to do Held, that this ing that he had paid the money, which was an 
assignment of the breach was bad. in not alleging admission of his having received it. . IuIp y. 
that A. had received any moneys by virtue of his Jiej: (in error'). (5 Biv). P. 0.2/'. ^ 

office, liorra v. Ftlfi'e. 1. Marsh, 111. <S1 (J., nom. In an action on a bond coiiditioned tor .tlie 
t^err/i y. irr/iy/d. ti'Taunt. 4."). performance of covenants, if the defciidant 

And see jicifuat 'Btrnlt.huj Co. v. JluinlUou, pleads performance of each covenant specially,. 

12 L. It.. Ir. lUd 0. A. general iierforniancc, the plaiutitt must 

. ' assign specific breaches in his replication, if he 

Assessing Damages on.]— Where the bi'caches has not done it in his ileclaration ; arid if he 
are assigned in the (leolaratioii. the jury, ui)on merely takes issue on the general performance, 
non cst factum ])leaded. may assess the damages and enters a separate assignment of breaches on 
without a siiccial aw'ard of 'venire for that ]>ur- the record, no damages can be as-scssed on them, 
po.se. Quin V. Kimj, 1 M. & W. 42 : 4 D. P. C. and the couit will awai-d a repleader. Plomer v. 
730 : ] Gale, 407 ; 1 'IVr. & G. 407 ; 5 L. J., Ex. “» Taunt. 380 ; 1 Marsh. D.a. 

“ To an action on a bond, against one of two* 

\\Tievc in an acti<m on a bond for securing a obligors, he pleaded that the plaintiff released 
sum of mouev ])ayable bv iuslalmonts, there arc ins co-obligor. The plaintiff replied that the- 
no breaches alleged in the declaration, but the relea.se was executed by him with the consent 
defeiiflant in his "plea sets out the condition and and at the rerpie.st of the defendant, and on an 
alleges performance, to which the plaintiff replies e.xpress promise and undei’taking by him that 
that money is in arrear, it is competent for the the release should not operate to discharge the 
■jurv to assess the damages on that issue, with- defendant from or in any way prejudice the 
out' a special award of venire. &-ott y. StuUnC* plaintiff’s rights or remedies against the defen- 
D. P. C. 714 : 4 Bing. (s.C.) 724 ; (> Scott, f/JS ; dant in respect of the bond : — .Held, that the 
1 Arn. 274 ; 2 Jiir. iiis. replication was bad, as the plaintiff could not, by 

Judgment being entered on a bond to sceurc parol averment, vary the terms of an instrument 
the quarterly payment of an annuit}’-, and a li. fa. under seal. CaeJ/e y. Fash, J M. ic. Scott, 434,' 
having issued for the arrears of the last half-year, 1) Bing. 431 ; 2 L. J., 0. P. 17. 
a second fi. fa. may be taken out for the past lu an aetiau_ by A. against lb, oii a bond 
quarter, without I'cviving the judgment. iSroft entered into jointly and severally by L. ami G. 
V. Wlidlle!/, 1 H. Bl. 297. to A., in the penal sum of nooL the condition, 

In an action for a penalty for non-performance after reciting that 0. had been appointed col- 
of eoveiiants, a judgment on demurrer may be lector of taxes, mid that A. had coiiseiited to- 
entered up for the penalty, in like manner as become one of his sureties, Avas stated to bo th^t 
before tlie statute, but it can stand only as a P>. and (J. should keep harmless and indemnify 
security for the damages sustained. Ooodwinv. A. from and against all costs and charges which 
Crowle. Cowp. 3.")7. he should incur in consequence of his beconuug 

Leave was given to a plaintiff in an action on surety. B. pleaded that A. had not, at any time 
a bond eouditioiied to perform an award, after since the bond, been in any way damnified bj' 
judgment for him upon a plea of judgment re- reason or means of any matter, cause or thing 
covered, to execute a writ of inquiry under 8 ik 1) in the condition mentioned. A. replied that, 
Will. 3, c. 11, s. 8, after a writ of error allowed, during the time that G. continued collector, there- 
anil to sign a new judgment, on the terms O'f came to the hands of C,, as such collector, sums 
paving co.sts, and putting the defendant in statu of money exceeding .'lOO/,, to wit, 2,003?. 7.v. lOrf. ;■ 
quo. ‘'Ilanha'H v. Guest, 14 East, 401. and that C. did not pay over the same to 

In an action on an administration bond, judg- tlic receiver-general^ and A., for assigning a 
meut by default having been suffered and breach of the condition of the bond, said, that 
breaches assigneil, the court allowed a writ of by reason of sucli default he was called upon by 
inquiry to be executed before the chief justice, the receiver-general and forced and compelled to 
notwithstanding 3 .k 4 Will. 4, c. 42, s, 13, but pay to the receiver-general a sum of money, to 
only granteil a rule nisi in the first instance, wit, nOO?., ]'>arcel of the money so received by 0, 
Ca'nterhuni (Archhislwp) v. Burlimiton, 1 D. as such collector. B. rejoined that A. was not 
(N.s.) 283." ' forced or obliged to pay the sum of money III; the 

replication, or any part thereof -Held, that, by 

Waiver of Irregularities.] — ^MTiereadefendant this rejoinder, the receipt by C, of ,3U0?. was not 
V'a^ pi-os-ont and suffered tui inquiry to proceed admitted; and that, in the absence of evidence 
to assess damages, upon breaches which occurred to shew that some money had been ]*eceived by 
after verdict, he cannot afterwards set aside the nominal damages only could be assessed on 
in<tni.sitiou on the ground of surprise, unless as the breach assigned, Kinej y.Normtm, 4 0. B, 
a matter of indulgence, and on terms. GiUiwj- • 17 L. J., 0. P. 23 ; 11 Jur. 824. 
ham y. miners, 13 'Price, 791, 

7, Staying PROCEBDiNas. 

d. Other Subsequent Pleadings. exi6ts.]-A bond of indcimuty 

Effect of.] — Declaration upon a bond, cotidi- given to protect a purchaser of land against 
tioned for llie jjayment of all moneys which S. adverse claims threatened at the time of the piir- 
shoul(i receive on account of the revenue: the chase, is valkl to the full amount of the ]ienal 
defendant pleaded general performance; the sum named in it, notwithstanding that such 



jD and bond — Prncc<’diiuis on Boiids, 

d the original purchase- [ payable by instalments, on c 
ecpiity m the circmn- one instalment was iinl nr 
ityan interference with j became due, then that the 
payable. The court, on the ai 
not accepting one instalment 
execution ; but ordered the -ji 
a seeui-ity. Stafford's Case, 


1 lie legal right, and the purchaser having, in 
discharge of the claim and expenses incidental, 
cx])ended a larger sum than the full amount of 
the i>enal sum iiameil in the bond. Oslm-ner 
-Srt&A-, 2 Moore, P C. (n.s.) 12.5 ; 12 W. R. 54. 

Co. v. Grice., 

■col. 490. supra. In oth 

ai' iiction^L riSid 

tl at tlu ^ covenants, on paym 

moot] ■ , i’ V- c. It;. Skmo 

h . t Jhe imfS. 'Son! 1 payment, and The court will no 

debt w Ss a «• S' < 

slK rflv aftoJlvn. -V ^ ‘I bond, where 

Airnw 'yten\ai(ls It was resolved that the pavmcnt stiimlated 

a “nirJHhe cLtingei: 

am L nut ot_ the iate.s, and the jiansh officers for G. B. 54 

the t irue being were authorised and directed to pay In an action a-aii 
of the mteJ '^“a requirecl out ticulars of severaThi 

and sovcrai'of Ihe himself a parishioner, given, of which on 

thc^ prindD d%1S* m t *be damages 

never|/dv.iv. Tri..c«.4(: 

that. as the parishioneiis had no 
parish, the obligors wca-e not exc 
liability on the bond, notwitli 
sig-ued both the agreement am 
Jaf/uet V. Lends, S Him, 480 
315 : 1 Jur. 511. 

Relief granted under exceptioi 
•on the ground that the plaintiff 


solution, the price for doing such an act ; but the court 
J., Gh. will relieve by injunction, until the actual 

cUmage sustained is ascertained by an issue 
nstanccs irardji v. Martin, 1 Cox, 2(1. 
ive been A vendor conveyed his estate to a purcliaser 
r ^ purchase-money. .Ho 

.K.5U2. afterwards sued on the bond, and in equity in- 
un.lA bis equitable lien. Me was put to his 

iiade 11 election m which court ho would proceerl. .nar- 
iiincipal ker v. Sin ark, 5 Beav. 64. 

oITaa!? 7 .by/"^ schoolmaster of an ancient 

ml costs, public school, who had a freehold in his office, lo 
mni im tbe_ request of his patron, is good at 

ned lor law ; but ciiuity will restrain aiiv improper use 
notice, of it by the patron. Lerjk v. Leads, 1 St sS 
g%eeu 3 Bos. & P. 231 ; 6 R. r! 290. 

?t(asit Under 7 (5eo. 2, c. 20.]— On applications' 
ee gave under 7 Geo. 2, c. 20, s. 1, to stay proceedinus 
ixt^diiy m an action on a bond, securing the iirineipal 
several and interest payalile on a mortgage, if the niort- 
ower to gape seeks to obtain interest for the interval 
intci'est between granting the rule and the actual pay- 
.4 mep of the principal into his hands, he must 
>0 -il/ ; make his claim to it at the time when the rule is 
discussed. Jordan v. Ckowns, 8 D. P. C. 709. 

)nrl for Form of Order.]-The court granted an aiipli- 
tlefault cation, on behalf of the defendants, to refer it 

I I”''"”*''!’ ‘bie for principal, 

.nts in m(cre.st, and costs on a bond, which was the 
>h. cause of acrion ; and to stay all proceedings upon 

bS I f y. 

but if AIsoj), JPGl. 509. 

oblip- A bond y-as conditioned lo pay 165?. by oor- 
^be whole should be'^ paid 
mrif n ‘^^tault was made in paying any one, the 

ipt, a obligation was to remain in force. An aciion 
)?:. and having been brought upon the bond, in consc- 
nS f in payment of (he secoml in- 

OKlci, stalmeiit a judge ordered that, on payment of 1 5?. 

Id sec pd opls, proceedings should be stayed Hold 
mmlf. .f“'i*fbe judge had no power to imike an order 
made in this form. Lai/lor x. Mojise-n, i JD. P. C, 669. 


505 


DEED AND BOND- 

8. PAYM33NT IKTO COUKT. 

On Equitable Defence.] — In' 1827, a bond to 
Kficuro the paymoiii of a snni of nioneA’ was given 
to S. by L. M, joined in the bond as .surety. Tti 
1H2U L. died. In 1882 S. brought an aedion in Ire- 
land agaitist M. upon the bond, and M. then tiled 
a ])ill in Irclatul for an injunction to restrain the 
action, on tlie grountl that ilie bond was founded 
on a gambling" transaction. An injunction was 
granted, and sub.secjuently a decj-ee nisi for 
faking the bill })ro confesso was made against fi., 
and file order was sci’vod upon him two day.s 
before his death, w'hich happened in 18351, In 
1837 S.’s personal representatives brought an 
action u])On the bond against M. in England. 
M. then tiled a bill for an injunction. S.’s repre- 
sentatives in their answer, sfatetl that they were 
entirely ignorant as to the nature of the con- 
sideration for the bond, and that they had found 
among S.'s ]ja[)ers certain memorandum books 
relating to bets upon horse races, which books 
they had destroyed as useless ; but they denied 
that the books sliowed the consideration for the 
bond. Upon tiiis answer the Viee-Chiincellor 
granredan injunction, which was continued upon 
appeal, without obliging the jilaintiff to bring* 
the monev into court. jSFiUtoion (^JEurl') v. 
Stnrarf, 3 Myl. i: C. IS ; 6 L. J., Gh. 298. 
Affirming 8 Sim. 371. 

Since 33 & 24 "Viet, c. 126. j — Payment of 
money into court, in discharge of principal and 
interest on a bond, and costs, could not be 
pleaded to an action on the bond before this | 
enactment. Enfjltmcl v. IVutson, 9 M. k. W. 
3HH ; 1 D. (3S.S.) 398 ; 11 L. J., Ex. 102 ; G Jur. 
7G3. S. P.. Lonrlim v. 9 E.x. 

490 ; 2 C. L. E. oGl ; 23 L. J., Ex. Ill ; 18 Jur. 
314 ; 2 W. Pt. 2:32, And see Kidil v. Wullier^ 4 
B. & Ad. 705 ; 1 D. P. C. 331. 

Tlio Common Law Procedure Act, 1860, .s. 25, 
which permits payment into court to be pleadetl ! 
by .leave of the court or a judge in .any action on | 
a bond ” which has a conciition to make void the 
same upon \iaymeut of a lesser sum at a day or 
place certain,” does not appl.y to an action on a 
bond conditioned to be void upon payment of a 
lesser sum bv instalments. Fventoii v. Btiuin, 
42 L. J., Ex. 33 ; L. K. 8 Ex. 19 ; 27 L. T, G12 : 
21 W. 11 128. 

9, Evidence. 

Presumption of Payment.] — Pre.sumption of 
payment of a bontl upon twenty years or less, 
without payment of interest, unless repelled by 
circumstances. HiJlc/ri/ v. Waller, 12 Vos. 2G(>. 

The j)resnmpti(jn of p.nyment of a bond after 
twenty yt>ars, may be repelled by evidence that 
obligor had no opportunity or moans of paying. 
Fladomt v. lU/wA/', 9 Ves. 19G. 

To support Plea of Payment.] — M., a solicitor, 
by whom an advance of 2{'I0Z. from L. to 'VV., 
secured by tlie bond of W., had been negotiated, 
upmi being applied t.o by L. for payment of the 
bond, pletlged the bond with bankers in his own 
name, and paid the money thus obtained to L. 
in respect of the money due on the bond. In 
<loiug so he acted without the knowledge or con- 
sent of tlie obligor, W. Hold, that these facts 
diet not support a pica of payment in an action 
on the bond at the suit of L., but in which the 
bankers were the real plaintifl’s. Lueas v. 
WilUmoH, 1 H. & H. 420. 
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To support Pleadings,] — If issue is jpined on 
non est factmn, the only proof required on the 
part of the plaintiff is proof of the execution of 
tlie b<md by the defendant. JIutehiimai r. 
Kearns, 1 Selw. H. P. 589. 

A bond wa-s executed by a person who could 
not write Hekl, that if there was no other 
i plea besides non est factum, tlic <iefendant’s 
coumsel could not ask whether the bond was road 
^ over to the defendant before he signed it, nor 
what was the tvamsaction re.s]>eeting whicii it 
was givorn. Cranhrmdi- v, Dodd, 5 Gar. & P, 402. 

It cannot be proved unde]* non assumpsit that 
a bond was accepted by the phiintiff, in satisfac- 
tion of money which was lout aial advanced Uyo 
d.ays before the bond was given. Weston v. 
Foster, 2 Hodges, 59 ; ' 3 Scott, 155 ; 2 Bing. 
(N.C.) G93 ; 5 L: J., 0. P. 242. 

Illegality.]— A defendant cannot give in evi- 
dence illegality in tlui consideration of a bond, 
unless he pleads specially. Ilarmer v. lioive, 2' 
Chit. 334 ; 6 M. & S. 146 ; S. C. nom. Ilarmer v.. 
Wrmlit, 2 Stark. So ; 19 li. R, 673. 

Eraud and Mistake.] — On a plea that a bond 
was obtained by fraud and covin, evidence is not 
admissible to shew that the defendant executed 
it with full luiowlcilge of its contents. Imt in 
consequence of previous fraud. JIrmn v. Fiteh- 
Jjourne, 1 M. & Rob. 460. 

But the court afterwards made a rule for a 
new trial absolute, that the admissibility of such 
evidence might be more distinctly raised. S. O., 

2 0., M. & R. 720, n. 

i In an action on a bond to secure the p.ayment 
by iustalments of the consideration for the pnr- 
I chase of a business, to support a ]doa that the 
bond was obtained by fraiul, covin audmisrepre- 
I sentation, it i.s 7iot enough to shew that the 
I business did ]mt produce to the purchaser the 
sum represejited by the seller ; but if it is shewn 
I that it did not produce to the seller hijusolf, it 
I will be enough, as in such case it may be assumed 
I thiit the representation was untrue to the know- 
ledge of the pai-ty making it. D' Aranda v. 
Ilimson, 6 Car. &P. 511. 

Where a party who executes a bond is at the 
time competent to execute it, he cannot, unde],’ 
non est factum, shew that he was misled as to 
the legal effect of the bond. Ji’dicardsw Brown-, 
1 C. & J. 307 ; 1 Tyr. 182 ; 9 L. J. (o.s.) Ex. 84. ; 

3 y. & J. 423. 

In an action on a bontl, the plaintiff com- 
plained against W. E. B.. sued by the name of 
W. B. The defendant pleaded non est factum. 
At the trial, it appeared that the tlefendant ditl 
in fact execute a bond, agreeing with that de- 
scribed in the declai’atiou by tlie name of W. B., 
and that, at the time of the execution, he was 
known by that naine : — Held, that tiie proof was 
sufficient to sustain the issue, and tliat it was no 
variance, Williams v. Bryant, .5 M. & W. 447 ; 
7 .D. P. 0. 502 ; 9 L. J , Ex. 47. 

Held, secondly, that even if the objection was 
valid, it was not one of which the defendant 
could avail liimself under non est factum. Ib, 

Reduction of Damages.]— The defendant was 
a surety by bond to the plaintiff for the due 
performance of a contract by S., according to 
.an agreement. By that agreement, S. was to 
complete the worlsa for a certain sum, and pay- 
ment wa-s to be made to him by the plaintiff, 
during the continuance of the work, by instal- 
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jiieiiti!, viz. tliree-fuurths of the cost of the work 
(x-rtifioil to have been done every two month> 
ituil the reniaiiiiiijt oue-ftmrth one month aftei’ 
the whole was eompleteil. S, applied for smil 
; received advances from tlic plain tiff, exceeding 
in amount the value of the work done hy him. 
for some of which advances he gave security. 
The work nor being done at the specified time, 
rile plaintiff called in another builder to complete 
the work, and the amount paitl to him, added to 
the advances made to S.. greatly exceeded the 
siriginal contract price. In an action against the 
surt;ty on the bond, to which there was a }>]e;i of 
non ed factum Held, iiist, that he might, shew 
in reduction t if damages, that the advuuecs wore 
iriatle Vty the plaintiff not according to the eon- 
tract, ,'md tliat, as the work h.ad been completed 
within tlie cmitrac.t price, the plaintiff was only 
etititlcd to nominal damages ; and, secondly, that 
it would liave been improper to jilead non damni- 
fientus. ll'hrtv v. C/iIm-f. 2 N. ik ?. 12(1: 7 
A. ik K. 1 i:j : \V. W. A: 1). r>2S ; fi L. Iv. 1!. 

2 lit ; I Jur. 4r,0. 

Bond and mortgage given by an only son to 
his father; — Held, nndev the oireumsltinoes of 
the case, to be a niiming .security for advances 
.actually made, and jior a seettriry for the precise 
amount expressed iti the instnimeut ; and there 
being no evidence a,gainst the son, as to the 
amount of the actual advances, he was charged 
ill that rcsjiect to the extent of his admissions 
,onl 3 \ Melhmtl v. fri-aij. 2 Y. k C. C. C. 199. 

I. ALTERATION. 

By Beed.l — An obligation by deed cannot be 
:ttltei.'ed but by deed. 'J'homp.wu v. Jiroiim, 1 
Moore, f,i58 : 7 Taunt. t!5G. 

But it is not necessary that a poivcr of at- 
tiirney given by deed should be revokei.! by deed. 
M-ex V. H'l/fY. 11 rrice, .508 ; 7 Mcore, -173 ; 1 
Bing. 121. 

‘ Interlineations.] — A memorial executed by 
the grantee only is admissible to .slniw tliat 
interlineations in the original deed, existing and 
])i'nduccd, wei'c made before its execution. 
Bvuh'.hx. AnitufriiDfj, Ir. R. 7 C. L. 130. 

The ])resumption is, that an erasure or inter- 
iineation in a decil was made at the time of the 
■execution of the deed. i?t«? d. Tutluim v. dattn- 
more.U) Q. B. 7-l.i ; 20 L. J., Q. B. 364 ; 15 ,Jur. 728. 

Effect of.] — ^IVhat alterations in a doeuinciit 
invalidate it. eonsiderwl. Lmce v. Fo,t\ 56 L. 

■ Q, B. 480 ; 12 Ap[i. I'as. 206 ; 56 L. T. 406 ; 3(i 
W. R. 25 ; 51 J. 1’. 468-— 11. L. (E.) 

Three })ersons who had taken shares in a 
company proved, that when they signed tlie 
comiiauy’s deed, it contained a- false sheet (which 
had been fmudently inserted, and tu all ajipcar- 
ance formed an integral part of the instrument), 
limiting the liability of shareholders to the amount 
of their shares, wliereupon in winding up the 
company, and settling the list of contiibutons, 
they were 3’elea.sed : —-Held, that their release rlid 
not affect the liability of those who executed the 
deed after the false sheet had been removed, ami 
the deed jvstored to the form in which it -vyas 
■originally registered, notwithstanding the latter 
had exceuteil the deed upon the faith of those 
jiersons being shareholders. JHchards, In re. 
.Painter, In re, 4 K. &; J. 305. 

An indenture was made between A., B., C. and 
D., and after it Wiis executed, B., without any 
fraudulent intention, (ii*ew a pen through the 


signatures of B. and C.. mthont breaking the 
seals Held, that the deed was not avoideil by 
the erasure, i'aldwcil v. Parker, 3 Ir. Eq. b- 
i 519 ; 17 IV. R. 9.i5. , ,, , 

: A. ami B. entered into a joint and several bond 
j to C., D. and E. C. delivered the bond to A., 
i who was her .son, for safe custody, and after for 
' sometime receiving the iuteresi from A., slic arul 
! D., another <if the obligees, died. B., one of tlie 
! obligors, abo died, when his executors and A. 
'made an arrangement together, without the 
I iirivitv of E., the surviving obligee, and 
i the name and seal of B. from the bond : Held, 
jthat this did not invalidate the bond jigain.st. 
I A. SinitJi, P,r jxirfe. 3 Moiit. D. k B. 37h. 

1 .-Vltorat ions made in a ilced after execution by 
; tbe grantee named in it. tliough material will 
; nor jirevoiit the deed being received in evidence 
' on his behalf t<i slu'w the estate which passed by 
! if. and which was not divested by the alterations. 

' Nbv/v/rf V. Arfnn, 8 Ir. C. L. R. 35— Ex. Ch. 

Whore a fleed is altered in a material part, it 
ceases to have any new operation, and no action 
can be brcmglit in respect of any pending obliga- 
; tioii which would liave arisen from it, had it 
' remained entire, but it may still be given in 
evidence to [ti-ove a right or title created by it 
‘ having been e.xecntcd, or to prove anj’ collateral 
'fact. Affrieidturid (Jattto Inriirunoe Co.x.Fitz- 
ijeruld 16 Q. B. 432 ; 20 L. J., Q. .B, 244 ; 15 
J ur. 489. 

Affixing two seals after signature of a docu- 
ment. held a material alteration. P/ividnou v. 
Cooper, 13 M. & W. 343 ; 1 D. kL. 377 ; 13 L. .J., 
Ex. 2(6 — Ex. Oh. 

Filling in by a mortgagee of the date, the 
period tW redemption, and the names of the 
tenants of the mortgaged premises after the 
j execution of the deed by the mortgagor, are not 
' such alterations as will invalidate the deed. Ad- 
neffn V. Hired. 9 Jur. (X.S.) 10(53 ; 9 L. T. 110. 

Action against surety on a bond for securing a 
loan of money. Plea, that after sealing the bond 
^ a material addition was made to the eonditiou by 
! the plaintiff without the defendant’s knowledge, 
! namely, that the giving day of payment to the 
j lulneipal should not discharge the sureties, wherc- 
j by the bond was void ; the plea not alleging in 
! what way the addition was made, nor that it was 
I in writing, is bad. Harden v. Clifton, 1 Q. B. 
1 .522 ; 1 U. k D. 22 ; 10 L. J., Q. B. 159 ; 5 Jur. 962. 

I Deed Carrying out Several Objects — 

I Alteration in One Particular.]— Where a mort- 
i gagec conveyed tlie legal estate to the mortgagor 
I by a deed on being paid the nioj'tgnge-mouey, 

' and the latter re-conveyed it to trustees for the 
purpose of securing an annuity, and at the time 
of the execution Ijt the moi'tgagee there were 
several blanks left in the deed, but not in that 
part which affected him,, but merely for tlie sums 
to bo received by tlie mortgagor fi-om the 
gnuilees of the annuity, which were all lilied up 
at the time of the execution of the deed by the 
mortgagor, Inii several inteiiiucatioiis were made 
in tliat {lail of it after the exeeutiou by the 
mortgagee : — Held, that the deed was not void, 
but operated as a gontl conveyance of the estate 
from the mortgagor to the tnistees for the pay- 
ment of the anniiitv. Doe d. letnie v. Pinf/Jiam 
4 B. k Akl 672 ; 23 R. R. 438. ’ 

Insertion of Omitted Word by Stranger.] 

—In a bond conditioned “ for Hie payment of one 
hundred pounds by instalments, tiirtbe full sum 
of one pounds be paid,” the word “ hundred ” 
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having boo7i oiniliecl in the second place whore 
it occni'ied iji the condition ; — Held, that the 
insertion of it by a strangei- was an iininarerial 
alteration, and rlid not avoid the instrument. 
W(riif/Ji V. JJkmcIL 1 Marsli. 214. 811 ; 5 Taunt. 
707 : I.j 11. Ih 02 1. 

By Parol.] — At the time of exectiting a bond 
to sec.are a .sum of money, the obligors pi-ocurod 
a letter tVoni the obligee, stathighis jnlention not 
to call in the ntoney within a specified period 
if the interest was regularly pai<! : — Held, to 
be a binding undertaking. JVorfo/t v. ]Vood, 1 
lltiss. k M. 17S ; 82 11. 11. 181. 

I’o debt, upott bond, against a, surety, he plearled 
that after the m.-iking, kc., "a ceitain material 
addition was juade to the comlition tliercof by 
the iilaintiff. and with his privity, and without 
the knowledge or eonsent of the defendant, which 
addition is as follow.s," kc^. : — Held, tliat the ploa 
was had for not slating that the ailditioii was in 
writing. Ifarrlim v. Clifton. 1 G. k D. 22 ; 10 
L. J., Q. B. 159. 

A. being indebted to B., O.and I)., three sisters, 
%vho were his near relations, jjartly on his own 
account, and [jartly as executor of his father, 
executed to them a Ijond for oOOh At the time 
of giving the bond, A. objected to give it, ami 
agi-eed to do so only on a verbal representation, 
that it was not intended to be enforced uidoss B., 
C. and D. should come to want, an event which 
did not happen. The bond remained in the hands 
of the three till the death of B., and after her 
death in the hands of her survivors, and after the 
death of G. in the hands of D., Avho.se 2 >i'<''perty 
(by mutual arrangemeut) it Avas at the time of 
her death. On the bond Avas found the folloAV- 
ijig indorsement ; “ This bond is never to appear 
against A. Witness, C. k D.” This aaus dated 
eleven years after the date of bond. It Avas not 
made clear that C.’s i.iame Avas AAtitten by herself ; 
it Avas said that D. had AAultten it. It Avas, Iioav- 
ever, {u-oved that if 1). had Avritteu it, she did so 
Avith the authority of C. : — Held, that Avithout 
saying Avhether the indorsement am(.uinted to a 
release, Avhich u'as a legal question, there Avas an 
e;iuity itnder the circumstances against enforcing 
the bond ; that, if ptit in suit, the action woulil 
bo restrained ; and that thei-e Avas nothing due 
on the bond to the estate of D. Major v. Major, 
1 D.rev^^ 1(15. 

A bond having been given for 2,0007., the 
obligor died, ajid his executor gave the obligee a 
fresh bond, and received back the oi’iginal bond, 
Avith a memorandum indorsed upon it and signed 
by the obligee, in Avhich he declared that he had 
acce 2 )ted the fresh bond in lieu of the first : — 
Held, that the obligee could only claim under the 
.second bond, and that the estate of the original 
obligor Avas discharged .so far 'as the obligee, was 
concei’ned. ^ihorv. v. fSliorr, 2 Bh. 878 ; 1? L. J.. 
eh. 59. 

A bankrupt, prcAdous to his bankruptcy, gave 
a bond to trustees for the i)ayment of 5,0007., and 
interest as a jirovision for his daughter on her 
marriage. The trustees having proved the 
anuaiut under the commission, a petition AAms 
iU’eseiited to expunge the proof, the banki'uijt 
aUegiug, that AAdicu the bond Avas given it Avas 
understood between him and the obligees that 
it AA'as only to bo available in the event of the 
•success of a certain s})eculatiou : — Held, that 
such parol evidence Avas jiot admissible to control 
the absolute effects of the bond. Morley, Ex 
parte, 2 Deac. & C. 50. 


A. having previously borroAved 1,0007. of IJ., 
executed to him a bbud for that sum, aTid B.,two 
days afterwards, executes deed, AA'horeby he 
covenants that bond .shall not be enforced : and 
some years afterwards, B. having become bank- 
rupt, his Eissignees bring action on bond, antlfile 
bill to have deed of covenant declared fraudu- 
lent : — Fiehl, tluxt court Avill not interfere again.st 
legal oijcration of deed, there being nothing to 
sboAV that B. aaus insolvent aa'Iicu he cxeeuTeii it, 
and there being evidenc-e that A. had also, at that, 
time, lAeciiniEiry clainm on B., and tluit execiitio:n 
of bond AA-as aeeonipEiuicd by agreement that pay- 
ment of it should not be enforced. Slaeh ''v. 
mWAvn/., 1 iluss. .558. 

A. bequeathed to B. 7007., [)art of 1,2007., AA'hich 
B. owed him on a bond. A. afrer\A'ard.s revoked 
the bequest, but made an indorscinoiit on the 
bond by AA'liicb lie forgave B. the 7007. A.'s 
executors brought an action against B, for the 
1,2007. ; B, filed a bill to rest rain tin; acl ion, offer- 
ing to pay tfi the executoi-s the Vjalance of 5007. 
The court refusal the injunction, because B. hail 
given no consideration for tlie indorsement on 
the bond. Tujfpell v. Conntahle, S Sim. (59. 

Burden of Proof.] — Two ladies entrusted 

much of the maTiageinent of their affairs to A., 
Avho Avas not a professional per, son. In the course 
of busine.ss A. became boumlAA'ith them in a bond 
for 10,0097., given oil their account ; on the same 
day they executed a bond to A. for 12,0007. The 
survivor of the tAVo ladies aftci'Avarrl.s. by her aa'iII, 
left a legacy of 2,0007. to A. The bond for 12,0007. 
was. on the face of it, a sim 2 »io money-bond ; — 
Held, that it must bcAaken to be a simple mouey- 
bond, unless impeached by evidence, AA-hich 
shoAved tiiat it aa'Us jiartly for indemnity, and that 
the burden of jiroving it to be an iiidemuit j bond 
lay on the Jiarty impeaching the bond. Siool v. 
Vaiaihin, 2 Dow k 01. 420 ; 1 Cl. & F. 49 ; « 
Bli. '(nr.s.) 104. 

To effectuate Objects.] — Lease of lands by A. 
to B., at. the request of G., D. and E., out of 
Avhich B.AA’as to grant underleases at the direction 
of (!., D. and E. (the object of Avhich underlease.s 
Avas to secure a ground-rent to A. and C.), and, 
subject to such underleases, B. VA’as to stand 
possessed of the lease in tiust for D. and E., who 
were parties to the original lease : after 0., D. 
and E. had executed that lease, and before A. or 
B. lead executed it, the lease was altered with the 
consent and pilvity of C. only, by an erasure 
which excludctl a certain portion of land inserted 
by mistake, but in AA'hich D.and E. had no interest. 
A. and B. then executed the lease : — Held, that 
this alteration did not render it invalid. IIull v. 
Chandlesn, 4 Bing. 128 ; 12 Moore, 81(5. 

The necessary irarties met to execute a mar- 
riage settlement. Immediately after Ihc con- 
veying party liad executed, and before the execu- 
tion or Eissent hj’- any other [larty, the father of 
the intended wife objected to a clause ; the 
ohjccdou Avas acquiesced in, and the clause was 
.struck out, and then tlie conveying jiarty imme- 
diately ]'e-cxeeuted, and the otlier parties exe- 
cuted : — Held, that the execution of the deed 
AAvas ill fieri only aa'Iicti the alteration toolc 
and that the alteration did not make a fresh 
stamp requisite. Jones v. Jones, 1 C. k M.. 721 ; 
8 Tyi'Av. 890 ; 2 L. J., Ex. 249. 

Annexing ITames.] — A defendant pleaded to 
an action on a bill of exchange a composition 
deed. The deed had been executed by the requi- 
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«it(3 majority of creditors, and had then been i Equity has jnrisdictinii to order an inslrument 
r(-iriMorc{i : afterwards, tlnj names of two others I to be tielivered u]t, ihou'rh void as law, as if 
ui the en'ditors, with the amomits respectivelv i atrainst jioliov. St. John QLord') St. John 
due to them, were added to the .sehednle of ! (Zot///), 1 1 Yes. 53"). S. Ifayirard w 
ereditoi's aimoxc-tl to the deed Bfeld, that this j tUdp. 17 Yes. Ill : Soh-hcdr)' (d/?/yer) v. Lowiru, 
■tras not an alteim ion which invaliflated thc<leo.l. i 1 T. '.t B. 214 ; 12 It. 1.1. 2U). 

noiHi Y. 37 L, ,1.. Q. B. ; L. E. 3 Q. E. ; Jurisdiotion of eiiuity to order instriiinonts to 

oi.>: 13 L. T. 510 ; It! W. E. 35tl. i he delivered up. even upon legal ohjeeiioii.s, us 

In fill action on a joint ami several bom!, the ■ under the Annuity Act ; arising incidentally in 
Obligees declared agaijist one of three obligors, | the exercise of eiptitable jurisdiet ion ; as upon 
and set our the condition to be for payment by | extreme inadequacy of consideration and cotdri- 
Uie detendant. C. and D., any or either of them. ' button among several sureties, llhrc v. .//or- 
hi the piodiKUion oi the bond it wasconditioneil ; /rood, 14 \’'e.s. 2S. Aitirming lO Yes. 200. 
oil payment ly the defendant. (4. and E. : and' Principles on which courts of equity ])rnceed. 
It appeared that after its execution by the de- ' in ordering the delivery up of iiNtrumeiit'. on 
iciulant 1 lie name of E. was .substituted for that ' which actions mav be, brought. Cooprr y. JoH, 

! . .‘r b» wliom tlie i 27 Beav. 313 ; I Be G.. E. i: J. 240 : 1 L. T. 351. 

n )iie\ t( V wlneh the boml was given was ad-! A Avritfou guarantee was given for moneys 
vaneed. and wall the. as.M,‘ur of the obligees : but ; payable by instalmcuts ; though invalid, there 

f ra I defon- j was no invalidity on the face of it. Jnaiiaetion 

* '! i’ “O's was a fatal variance, and j for the first iiLstahuent the plaintiii was non- 

av oil ted the bond as against the defendant, , pro.ssed : — Held, that, allhougli there was a legal 

although he afterwards assented to the alteration’ I defence, (he inslrument ought to be eaueelled. 


and paid some rnsmlmcnts due on the boml 
Adt/m)i v. .Itnfmui, 3 M. ..t P. 339 : « Binn- no 
7 L. J. (o,S.) G. P. 2.51. “■ 


joml. I on the ground that future actions were contem- 
110;iphited. and that the future defence might faii 
i from the loss of evidence. 11). 


Principal and Surety-Separate Agreements.] I 
—By an agreement })euveeii (he plaintiff and S „ 
thepkintitf agreed to purchase of S. a ship called ' •' 
the Devonport,' the price of such pitrcha.se d,- 
being the payment of a sum of money, and the ' s 


Order Discretionary,]— 'J'he cases in 

which equity orders instriunents, to which there 
is a legal objection, to be delivered up, arc; rare, 
and the. relief on terms, liro/nlc/j v. Holland., 


transfer to S. of the iilai tiff’s d eVlJ^^^^ fhf ' S/dhrrlaml (lukd) 

‘‘.Devonport,” the plaintiff agreed to iend S : i' -u i ^ , , 

6,0(107. on mortgage of the “ Lord Dalhousic " ami i ^ 

y. agreed to repair the -Lord Dalhousic as ! tlie time of its execution, to 

to cla.ss her eight years A I at Lloyd’s' aml'aor i , cancelled on the evidence of the petitioner 
tMiigTc™ainingtobedonetnthe‘-DciT.njiort’d’;^^^^^^^^ ™fer of the 

w-as to be done by S. witliin TWO weeks aftiVtlie ' ^ 

blip’s arrival in lAndon. The defem hint, ks surct^' r f for- 

for S.. gave a bond to the i.lnintiff, which. af(er i ‘f f!. sf n ''■' 

poitmgtheagreement.waseonditiouedtobevoid i ■ .i. -i i i 

if t>. forthwith repaired tlie ‘-Lord Dalhousic'’' to have deeds, assigning stock, delivered 

and if that vessel should witliin three mouths be i obtained by undue intiuenee by a servant 
classed eight years A 1 at Lloyd’s, and if S should “msfer, and an account. The evidence 

within two weeks after the arVival of t he " Devon i mduence considerably subsequent to 

port” in the port of London do all that remained i tlefendant a married woman ; 

to he done to that ve.s.se]. The olaintiff ami S ^^cjiarate priiiierty, stock ; and not liable, 

afterwards, without theci.iisenttif the defen(hlnV,^' , •"® TM^ ‘Re- 


made another agj-eement. by wliieli the time for the 
completion of the “Devonport” was .accelerated, 
and more things wore required to be done tii 
complete that ve.s.scl than remained to be dorm 
according to ihe original agreement Held, that 
the stipulations in the condition to the bond as 
to The "Lord Dalhmisie’' were so separate from 


therefore, without a lien. An i.ssue being de- 
clined, bill was dismissed. Xanti'A- v. CorruoL 9- 
Yes. 182 ; 7 E. It. 156. 

Burden of Proof — Pressure — Undue In- 
fluence.] — An action was brought by a married 
woman to set aside a mortgage of her property 
to the (lefendants, who were the trustees of a 
land .society, to secure monevs which had been 
misappropriated liy her husband, who was the 
secretary of the society, on the grouml that the- 
.security was given under threats of a criminal 


tho.se as to the “ Devon] lort ” that the defeud-mt moneys which had been 

was liable on the bond for a breach of Ihe con ^’^’•'‘Wi'opriated by her hasbaiid, who was the 
dition a,s tn the “ I.ord Dalhousic.” iiotwirhstaiid- ' -society, on the grouml that the- 

ing his liability under the boml, so far as related ! ■’‘‘-'ounty was given under threats of a criminal 

to the "Devonport,” was discharged by the aIiV*ra- ' !’''‘’’’ 0 ‘cntitin agaiii-t her hu--band ; — Held, that 
tion which ihe second agrecanent rnade in the o’l- plaintiff to prove pressure 
terms of the first. v. 3.5 L neither of which had been 

C. P. 264 ; L, 11. 1 0. P. 51s : 12 Jur (X s 1 'hi’ ! ®’-iowtant,iated ; and that coiiseipieutly her action 

I could not be maintained. V. /Ai:a-7«w. 

J. CANCELLATION AND EECTIEICATION. ' C- A. 

^1. CAirciimLA'riOK'. i Illegality— Illegality must clearly Appear.]' 

a. By Court. ! ''’ill at the instance of' 

1^111 Ihe I a-flvemely set aside a selTleraent b^v^wMeh ' i b*!; 


7 for the advemely set aside a setlleraent by which the 

vtfnil ^^ 1 * 0 ^ ^ Old .lease may not be demur- 1 settlor confers on a stranger the ateolute beue- 

lable, although It may appear from the state- 1 ficial interest; in property legally vested in 
ments m the bill that the lease is void on the j trustee, s, although such settlement mav b-ivp 
iaceofit. Mdrs^corthy.mncard, 2Colim. \heen made for\n illegfi 


ments in the bill that the lease is void c 
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ap))carin,f( on ihc faco (jf the instrument. Ai/i'y/tt 
\.Jruli})t.\\ 12 L. ,1.. eh. ; Ij. It. 16 Em 275 : 
2t> T. 12(; ; 21 \V. H. STS. 

A. widowor, two (lays before goiii» through the 
ceremony of mari'iage with his deccaseil wife’s 
sister (which ceremony was known to both 
parties to he invaii<l), cxecutc;d a deed by which 
it was recited that he was desirous of making a 
seitlemcnt and provision for tlie lady, and had 
transferred certain shares into the names of 
trustees u})Ou the trusts thereinafter declared, 
being for the separ;ite and inalienabh* use of the 
lady during her life, and after her death as she 
shoidd liy deed or will a[)])Oint ; and they after- 
wards lived together as man and -wife until the 
widower's death. Ten years after such death, 
and some time after ilie lady had married, the 
legal persona! re[)reseutat ivc of the settlor in- 
.stituted a suit to .set asidf! the settlement, as 
being foumU'd on a badatid ilh^gal consideration : 

, — Ilelil, that the .suit, could not. be maintained. Jh. 

In order to deprive a phiintiff of his right to 
relief in equity on tlie ground of illegality in the 
transaction in respect cif whicli such relief is 
souglit there must be such a degree of illegality 
as is fn'c from all doubt. Jiarton v. Jftiir, 44 
L. J.. 1’. C. lb ; L. 11. 6 P. 0. i:i4 ; 61 L. T. .VJ6 : 
26 W. E. 427. ' 

Tiic court will not refuse relief to an injured 
party to a deed on the ground that he has execut ed 
it witli an illegal purpose, if that purpose has not 
taken effect. v. Ilia/Ziefi, 6b L. J., Ch. 6U4 ; 

L. li. b Eq. 475 ; 22 L. T. 462. 

Mature of Illegality.] — An action having 

been brought against the defendant foi- illegally 
pledging quantities of tobacco, and he liaving 
pleaded a release given to hitn by one of tiie ])arties 
interested in the tobacco, the court refused to .set 
aside the plea, the releasor having an immediate 
interest in the money sought to be recovered, and 
no fraud being .shewn. Pltillijtx v. Clut/cff, 11 

M. ic W. 84 ; 2' D. (X.S.) 1004 ; 12 L. J.. Ex. 275. 

A court of law has no jurisdiction to set aside 

a release which is good in law ; but, iu the exer- 
cise of its equitable jui'isrliction, it may interfere 
to prevent a defendant, from pleading a release 
where it would be a manifest fraud on a third 
party seeking to enforce a flcmand against the 
defendant, and a party to the fraud. IL. 

A bond given to persons to whom the obligor 
had lost bets on horse-races, wliich he wasuna))lc 
to pay. in order to prevent them from taking the 
steps which, under the conventional code e,stab- 
lished among betting men, they were entitled 
to take, and which would have been followed by 
c{>nsequences involving the obligor in consider- 
al)lo pecuniary loss, is valid, and provable against 
the obligor’-s estate. JJuljh v. Yrlrrrtnii, 6b L. ,)., 
Oh. 428'; L. E. b E(p 471 : 22 L. T. 258; IS 
W. E. 512. 

To an action on a bond ag:iinst an cxccntor, he 
pleadetl that the plaintiff had seiluced and com- 
mitted adultery wiih the wife of his testator, 
between whom and the plaintiff it was agreecl 
that iu consideration that the testator would not 
expose and make jnrblic the conduct of the 
})laintiff, he would not sue on the bond : — Held, 
that there was no valid consideration for the 
agreement, and that the plea was bad. linmui 
V. Brhie, 45 L. J., Ex, 12b ; 1 Ex. D. 5 ; 33 L. T. 
703 ; 24 W. E. 177. 

The illegality of the condition of the Ixmd may 
be shewn by Idie plaintiff in stating the bond 
itself, with the condition, in his declaration ; or, 
VOL. V. 


if he otnihs to state the conilivion. it may bo 
shewn by the defendant in his plea, and" the 
court will equally take notice of the illegality in 
either case. Dnrmi 'ier v. IHloweis, 1 01. Ac F. 3b. 

xV bond Gondit ioiujd to take pos-se^simi of the 
effects of persons <lying intestate in a settlement 
on the coast of Africa, and sell the same, and 
remit tlie produce to the African Company in 
Europe, to lie by them delivered to the lawful 
administrator, was a legal bond. Afrhmn (M. v. 
Torram, 6 Term Eep. 588. 

Fraud.] — To a defence in an action for pei‘- 
.«onal injuries of a release l)y deed, it was replied 
iliat tlie execution of the deed by the plaintiff 
was procured by the company fraudulently rejne- 
sentiiig for that ptiriio.se that his injuries were of 
a trivial and temporary natui-e. and that if they 
should afterwards turn out to tie more serious 
than he then anticipateil, he would still, even 
though he had e.xecutedthe deed, be in a position 
to obtain and would obtain further compensation 
from the company: — Held, that there was a 
fraudulent misrcpre.sentatiun of fact alleged 
sufficient to avoid the deed as against the plaintiff, 
who hail been thereby induced to execute it. 
Hirn'lHifld v. L. Ji. III/., 46 L. d.. Q. D. 

b4 : 2 Q. B. D. I ; 35 L. T. 473.’ 

Semble, that the deed would equally have been 
avoided by the second allegation that the fraudu- 
lent misrepresentation hail been as to the legal 
effect of the deed which tlie plaintiff was thereby 
induced to sign. Ih. 

A passenger who was injured by a railway 
accident , sent in a claim for 6bH. compensation. ■ 
The traffic manager of the company called upon 
him, and after some discu-ssion the })as.senger 
accepted ItlO/., and gave a receipt acknowledging 
it to be in full disehai-ge of his claims. About a 
year afterwards he commeiieed an action against 
the eonipany for furtlier compensation, to which 
the company pleaded that he had accepted 4U0Z. 
in full satisfaction and discharge of the causes of 
action. The plaintiff: then tiled a bill to restrain 
them from relying on the plea, and from setting 
up the acceplaneo of the 400/, or the receipt, as a 
satisfaction or discharge of the damage.s, exeeiit 
to the o.xtuiit of 400Z. The bill ilid not allege 
fraud, but that the plain tiff had signed the receipt 
on the exju'ess condition, that ho should not 
thereby exclude himself from further eonipen.sa- 
tioii if his injuries turned out more serious than 
was supposed at the time : — Held, that as the 
.statement in the receipt could be rebutted by 
evidence that the plaintiff did not receive the 
rnonej' in full satisfaction of all demands, tlie 
whole case could lie tried at law better than in 
equity ; and that the bill ought to be di.smissed. 
Lrr V. La ncatthi rru nd YorhAiire Jh/., L. E. 6 Ch. 
527 ; 25 L. T. 77 ; 1'.) W. E. 729. ■ 

Action to set aside Marriage Settlement — 
Fraud.] — In an action to set aside a marriage 
settlement, the plaintiff alleged as the grounds nf 
his action that, previous to the execution of the 
settlement made upon the marriage between, 
himself and J. !4., the latter stated to liLm that 
her first husband had been divorced from her, at 
her suit, by reason of his cruelty and adultery ; 
that such statements were made to induce him 
to execute the sottlomcnt and contract the mar- 
riage ; that, in reliance on the representations, 
he executed the settlement, and married J. S. ; 
that he subsequently discovered that the repre- 
sentations were false to the knowledge of J. S, 
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and that she had been divorced from her hns- 
band at his suit, and by reason ol! ]ier adultery : 
— Held, on rnotio!i by the defendant, that the 
plaintiff’s statement of claim must bo struck <mt 
under Ord. XX\h r. d-, as disclosing no reasonable 
grnuml of action. .Tolmuton v. JuJinuton,, 52 L. T. 
7(1 : 33 W.E. 233— C. A. Aflirming 53 }j. J., Oh. 

= ilOli. , ■ ■ 

Setting Aside — Family Settlement — Influence 
of Father — Independent Advice— Benefit to 
Father. J— In regarding claim.s to upset resettle- 
ments ot family estates, tlie court gives weight to 
emjsideralions which in other cases would not be 
allowed iu the scale. For the validity of such a 
resettlement, the .son being tenant in tail in re- 
mainder, it is not e.sscntial that the .son should 
have inde]iendent advice, and the emut will not 
inquire whchherthe influence of the; father was 
exert eel with more or less force. Where the 
father obtains a benelit, the. jealousy of the court 
is necessarily aroused ; but such a traiisaetiuu is 
not necessarily unfair, nor if unfair is it fatal to 
the validity of the entire arrangement ; and the 
objectionable provisions may be expunged with- 
out affecting the rest of the deed. Where iu 
such a case the father abandons the benefit which 
he has obtained, the rest of the settlement may 
stand good. Ilobh/n- v. Holly n, 41 Ch. 1). 2UU ; 
60 L. T. 499; 38 W. E. 12. 

To evade Payment of Costs.] — A remain- 
derman who failed iu a suit instituted by him 
against the tenant for life in respect of alleged 
waste, and who was ordered to pay tlie costs of 
the suit, .sold his remainder, and execule<l a c<m- 
voyance of it. to the purchaser before the eosts 
could be taxed, and he paid his solicitor’s bill out 
of the proceeds of the sale without leaving sulfl.- 
cieut to ])ay the defenclairfs costs of the suit, and 
without having any means of ijaying Iheru : — 
Held, that the defendant was not entitled to 
have the conveyance set aside or deelareil fraudu- 
lent, or to recover from tiie remaiudormau’s 
solicitor the i)orl,ion which the solicitor had 
received of the \troceeds of the sale iu jtayment 
of his costs, and that the fact tjf the jutvehaser 
having or not having notice of the circumstances 
attending the side, or the pui’iiose of it, was inumi- 
terial, Sortclife v. Wai'hinion, 4 De (4.. F. ic J. 
449, 

Obtained by Fraud of Sheriff’s Ofiicer.]— A 
sheriff cannot recover on an indemnity bond 
which has been ])rocured by tiie fraud of his own 
ollicer. Ihiplmel v, Gondmu)!. 3 X. & P. 547 ; 8 
A, ic E. 56.-) ; 1 W, W. A H. 363 ; 7 L. J., Q.' B. 
• 220 . ■' ••■■■ . 

A plea to an action on sucli a bond that it was 
obtaincal by the sheriff and othens in collusion 
with him by fraiul and covin, is a good pica. 1 b. 

To escape Forfeiture for Felony ,] — A jierson 
being in prison ou a charge of felony, in order to 
avoid a forfeiture of his property in the event of 
a conviction, cxecntCfl a voluntary deed, assign- 
ing his pewonal estate to his brother absolutely. 
He was tried, found not guilty, on the ground of 
insanity, and onlercd tobeimprLsoneil as a lunatic 
dming her majesty’s pleasure Held, that the 
deed, being without consideration, and executed 
by an insane pensoit under a total misapprehen- 
sion, was inoperative, and that the reprc-scntatives 
of the brother took no iidercst under if. Mumlnq 
V. Qill, 41 ■ L. J., Gh. 736 ; L. B. 13 Eq. 485 : 26 
L. T. 14 ; 20 W. R. .357 ; 12 Cox, G. C. 274. 


Buress.j — The moment that a pereon who in- 
fluences another does so by the threat of taking 
aw'ay from that other something he then ])ok- 
sesses, or of preventing him from obtaining an v 
advantage he would otherwise liave. oblaiued. 
then the act of the person exercising the ihtiuenee 
beeonie.s coercion, and ceases to be iiei'sna.sion or 
consideration. AVi’/.v v. ./fa/dvv, 40 L. ,1.. ('h. 603 ; 
25 L. T. 7 ; 19 W. .11. 963. Aflinned on ap])cal, 
41 L. J., Cli. 64 ; L. B. 7 Oh. 104 : 2.1 L. T. ti.SO ; 
20 W. R. 160— L..I. 

A plaintiff, while lodging at an lintel, arul 
seriously ill, executed a bond to the landlord for 
1000/,, payable at six mouths’ date,, to sccui'c 
moneys paid and advanced for the plaintiff for 
hotel charges, the landlord undertaking to rectify 
all ciTors in the accounts ; a couit of eiiuity 
restrained an action on the bond, tlie plaintiff 
giving judgment for the amount of the claim. 

I J'Ahrni'(h-Woo(L v. JJ/iJdic'ni, 4 (liff. 613. 

Arrangement not Complete.]— A. voluntary 
deed, by which a father purjioitod to convoy his 
property to hi.s son absolutely, but which did not 
carry into effect the whole urrangeinent hetween 
them, was set aside at the instance of the father 
after the sou’s death. JJityh/'s v. 18 

W. 11.1122. 

A mortgage effected by the son ujion the pro- 
perty, the father, though in pnsscs,sion, allowing 
the .son to act as if absolute owner, ut)held. 
Ib. 

Cancellation — Inchoate Marriage Settlement.] 
— In contemplation of marriage, an intended 
wife and her father executed the engrossment of 
a settlement of, inter alia, funds lu he provided 
by the father, and the present and after-acquired 
property of the inteiuled wife. The engrossment 
was given into the custody of the solicitors of the 
intended husband : it ivas not executed by him 
or the trustees. The engagement was broken off 
by agreemout. After the lapse of three and a 
half yeai's the court declared the engrossment 
void as a .settlement, and directed it to be given 
up. JJond v. Wolford, 55 L. J.. Cli. 667 ; 32 
Ch. D. 23.8 ; 54 L. T. f>72. 

Bjmi settlement executed in 1877, in consitlera- 
tion of a then iuTcnded marriage, it was (.leeL'ircd 
that a sum of stock, the property of the intended 
wife, which had been transferred by her to two 
trustees, shoull bo held by them on trust for the 
benefit of the inlended wife, Ihe iuieudefl hus- 
band, and the issue of the inrended marriage. 
The marriage was not solemnized, but the parties 
cohabited without marriage, and three children 
were born. In 1883 an action was brought by 
the father and mother against the trustees of 
the settlemeut, to obtain a transfer of the fund 
to the mother : — Held, that the contract to 
marry had been aljsolutely put an end to, and 
that the court coxild order the stock to 1)0 trans- 
ferred to the ladv. JfKftrry v. (\mlnrd. 53 L. J.. 
Ch. 661 ; 26 Ch.'i). 191 : 51 L. T. 60 ; .32 Wh R. 
518. ' , ■ , ,, ■ 

On the Ground of Mistake.] — Where .a inan 
executes a several bond, intending it to be joint, 
he may by bill have it xlelivered up. Underhill 
V. JrormHuf 10 Acs, 22.J. Atlirmed, 14 Yes. 28. 

This will also be done in bankruptcy. Id. 227. 

, Oircumstanees xnider which a deed executed 
under a mistake will he set aside eon.sidei'cd. 
S^^icer v. Hawnon, 5 W. R. 431. 

A., supposing that he was entitled, as eldest 
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''Hii nml lifir-iit-biw of hi- father. Ih. to share.s in 
a omnpany. executcil a def.'fl of iiidennuTy in 
faviiur of (he direotors of tlie. company. A. 
aftmavavds ascertained that flie .sharits were 
personal iirnperty. ainl rliaf ite was not eutitle<'l 
to tJicm. I’rior to the extanition of tin;- dee<l by 
A., a call on tlie shtires had Iteeii paid by B.’s 
(■xectitors. and such })!iyinent was entered in the 
eoiiipany’s iu'Kvks as liavin^^ been nuide by the 
exficutors of B. : — Held, that A. wins entitled to 
liave the deed set aside as against liimself. as 
hitving been obtained under ti mistake of fact 
and l;iw. li 1-1)1111^011 v. Jlutf. ;{ lie (,<. A -I. ~>o] : 
2.S L. ,I„ (.'h. Hi? ; r, .Jur. (N.s.) 2;)1 ; 7 \V. II. Hili. 

On the Ground of Surprise.] — Agreement de- 
creed to he delivered up on the ground not of 
fiaud but surprise, iicitlier ]>nrty uiiderstaiuling 
the eifect of it. viz. a lease v.dtli covenant for 
perpetual renewal at a (ixcd retit of prendscs, 
Iteld under a church lease renewable upon tines 
contitmally iinu'ea-ing, v. Wilhnu H> 


hold the same for hi.s wife and children, if .any, 
and .subject thereto for certain cousins of Iris. 
He. had rio power of appointment in default of 
i.ssue. and no power of revocation, and no pt)wer 
to ajuioint new trustees. The deeil was explained 
to him, a ltd the |tarticular clauses were brought 
to his notice ; — Hehl, that the deed could Jiot be 
set aside by the settlor. Ih. A ml .see Hall v. 
IIulL supra. 

Costs.] — ^A decree being made for sotting 

.aside ,a voluntary settlement, on the ground (tf 
tlie omission of a power f»f revoealion : — Keid, 
that the .solic.itor wlio had prejiared the deed, and 
who was one of the trustees named in it, must 
pay Iris own costs as a penalty for not having 
called the settlor’s attention to the absence of the 
power, llemludl v. Hm-daii, ‘27 L. T. 7411; 21 
W. 11. 240. 

Oircnmst.ances under wliich a volinitary decrl 
will be set aside. Ih.. 21) L. '1'. 40 ; 21 W. R. 570 
— L. J. 


Voluntary Settlement — Power of Revoca- 
tion.] — I'lic absence of a powci- of I’cvocatiun, 
and the fact that the attention of the settlor was 
not called to that ab-enec. do not make a volun- 
tary settlement invalid : theyai'o merely circum- 
stances to be cou'^idered in deciding on the 
validity of a voluntary settlement. A wulow 
instructed a .solicitor to pi'eiiare a deed seltliiig 
certain houses and buildings on herself for her 
life, iind after her ileath f<jr the benefit, of her 
children. The deed, a> preiiared, did not exactly 
eurresporid with The instrnetions, but was read 
over to and executed by her. There was no 
suggestion made to her that tlie deed ought to 
cont ain a power (jf revocation. Some years after- 
wards she burnt it, and expressed satisfaction at 
having got rid of it. She executed a mortgage 
of part of the .settled pi'operty. after asking the 
eoji,sent of a son who was both heiieiieialiy in- 
terested and a trustee of the seltlernont, and 
made a will puiporting to tlisimse of the whole 
])ro]jerty ; — Held. that, under the eircumstaiK’es, 
the deed of sertloment was valid, and not 
aft'eeted by the want of a power of revoealion oi- 
bv the (.livergence from tlie instructions. IDiJl 

Hall. 42 L. .1.. Ch. 444 ; T.. R. S Ch. -KlU ; 28 
Ti. 'r. 21 R. 27H. S. P.. PJii/lipx v. 

Mallhigx. 41 L. -1.. Cli. 211 : L. R. 7 Oh. 244; 
2n ^Y. 11. 121); lirnnj v. A)')i)dromi. 18 Oh. I). 
tihS: 41 L. T. '.118; '30 W. R. 172. Ooutra. 
Mountfovil v. Krone. 24 L. T. 02.5; 10 W. B.'. 
708; ‘iVelnia)) v. ire/inan. 40 L. ,1., Oh. 73<) ; 
.1.5 Oh. D. .570 ; 43 ,L. T. 145. 

Explanation of Terms.] — In order to sup- 

])ort a voinntai'y settlement,!! must he shewn that 
:dl the provisions are ))ro])er and usual; or if 
lliere are any unusual prtivision.s, that they wore 
livougln to the notice of and understood by the 
settlor. PJiilfqhs V. 41 L. J., Ch. 211 ; 

L. LI. 7 Oh. 244 ; 20 W. R. i20. 

Ro geneml rule can he laid down as to the 
propt'r and usual provisions in such a settlement, 
but a power of revocation is not essential. Ih. 

A young man of improvident habits, being 
entitled to a sum of money, was induced by the 
trust cc of the money, and by a solicitor, to exe- 
cute a settlement by which he assigned a part of 
the. money to trustees to invest and to pay him 
during his life the income on such part as they 
should think fit, and after his death on- trust do 


Onus of Proof.] — 1111011 a voluntary dcc<l 

s impeached, the onus of supporting it tloes not 
necessarily re.st mioii those who set it up. Hor 
is a volmitaiy deed <if .settlement voidable by the 
settlor merely because it does not contain a 
power of revocation. Ilenrij v. Armstrong, 18 
Ch. D. ms ; 44 L. T. 918 ; 30 IV. R. 472. 

IVlien a grantee, under a deed 2iurpnrting to 
be a conveyance for valuable consideration, .at- 
tempts to svnniort the grant as a gift, the emus of 
liroving thal siieli a gift was intended and made 
is thrown ujion the grantee, and clear evidence 
in support of the gift wiU be requiretl. Coulticus 
V. dwaa. 19 IV. R. 4 .S.5— L. C. Allinning 22 L. T. 
539 ; 18 1V. R. 7-4(i. 

Voluntary Settlement of lands — Power of 
Attorney,] — R. executed a voluntary settlement 
of land in' favour of his wife and children, which 
contained a jimver of sale. Suhsequcmtly. B., 
being about I0 leave England, exeeuteil a jinwer 
of attorney to E.. .authorising him to sell all or 
any of his lands, but in general terms. E., as 
B.’s attorney, agreed to sell a iiortion of the land 
comprised in the .settlement to the defendant ; 
and the defendant contracted the nexc day, the 
4th Haja 187(1, to .sell the .same iiieco of land to 
the jilaintilfs. On the execution of this contract 
a deposit of 200?. was jiaid, and the ^mrehase was 
to be completed on the 1st .January, 1877. The 
title was objected to by the plaintiffs on the 
ground that tlie power of .attorney did not 
authorise the .s.ale to the defendant, and an action 
was oominenced in the Exchequer .Division, in 
August, 1877, for the return of their deiiosit. and 
for damages foi- lireach of the contract ; the de- 
fend.ant asserted that tlic c.ontract was binding 
and the title good, and hj his couril ('r-claim 
asked for siiecific iierfovmancc. An ordei' liad 
been obtained by consent in another action lo 
administer the trasts of the sel-tlcnient. confirm- 
ing the pro])0.sed .sale by E. t:o the doi'endant, 
and it had also been decided in the action that 
an order might ho, made directing a jicivon to 
convey for 13. The defendant sub.reqaeutly 
offered a conveyance direct from 13. or from the 
tiarstee,s of the settlement, whicli was declined; 
— .Held, by Bacon, V.-C., that, tlie Yiowcr of 
tiftorney did not authorise E. to sell to the de- 
fendant any portion of the land conqjrised in tlie 
settlement ; and that, such a sale was not .sulli- 
cient to call into operation the statute 27 Eliz, 
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0.4: tliiit the plaiTitiflH cobIcI not l>e affeetec'l by I hini, without makiiift ilie other persons iiilor- 
thc onkv of the ailiainistratiou action ; and that, !, ested in the estate parlies. Ileiilcij v, CttmuK M 


the title being ilefective, the plaintiffs were en- 
titled to recover the deposit, with the costs of 
the action ; the danuigos, to be ascertained, to be 
• limited to the conveyancing costs. General 
Snpplii As^xoctafion v. Jioufflor. 11 Tj. '1'. 
719— 0. A. 

Decision of Bacon, T.-C.. affirmed on appeal, 
on the ground that the trustees’ suit, being a suit 
for the execution of the trusts of the settlement, 
there \vns no jurisiliction in it to make an order 
to c( Hiiirm a sale in ( lorogatii ui of those trusts. 7 h . 

Reconveyance on.] — Decree, on setting aside 
an armnity for warn of a nieniorial registered, 
for an account of the consideration with interest 


Beav. 3o.o, 

Delay.] — The court will refuse to sot aside 
a bond if there has been unreasonable delay in 
taking proeeeiUngs for that jmrpose. Jiirhard.'f 
V. inY/n/w, tit) L. T. (iOo— (J. A. 

Other Matters.] — Where a hill is filed to set- 
asiiie an indenture of settlement of real and 
personal estate, the court will not e.xerl its 
authority to set aside the indenture partially, or 
as to the real estate onlv. 'J’l/niln/ v. Jlixijx’r, 2 
Jur. (Jf.s.) 1081. S. V.il/arfopp v. Jlor/opp, 21 
Beav. 2.51). 

The plain I iff. in 1883. gave a jiost obit .security 
in a certain fund, payable on 
consideration of 
ieqnently won a 
large sum of W. by bets on horse-racing, and 
botii parties having siibn)itrc(l to the ai'bitratiun 
of the ,Jocke,y Club, in 1887. the steward deeirled 
that one deln. should be set off against the other, 
and the security given np. ^Y. refused to give 
up the security, and in 1812 assigncnl it to C. for 
valuaV>l(‘ consideration, who gave notice to the 
trustees of the fiuu 1. The itiaintiff having filed his 
bill to have the security delivered up tu be can- 
celled : — Held, first, that after the lapse of time 
the deed must be considered to have been for good 
consideration. Secondly, that the subiuLssiou to 
the arbitration of the .Jockey Club amounted to 
an agreement, which could not be impeached undei- 
the acts against gaming, if any part of the 
account between the parties was legid. Thirdly, 
that although the trust fund was directed to be 
laid out in laud, it must be treated as a mere- 
chose in action, ami C. took it subject to all the 
equities of W. linirJter v. IVood. i W. E. 818, 
Upon the dissolutinu of partnership and the 
settlement of all aeeonnts between the ifartners, . 
A. B, (the continuing partner) took some of the 
debts as good debts. One Turned out to be had, 
the securities for it having been framlnleiitiy 
abstracted by a clerk; — Held, that A. B. eould 
not. sustain a bill to rectify or set aside the 
.settlement of accounts. lahaj v. f'amjjJjelL 
8(i Beav. 8. 


and costs, ami of all the animal payments, the ^ , r tr n 

balance on either side t,> be paid the securities ot h.s father, tn B n 

to be delivere.1 up. ami a ro-ionveyanee. 77,?- 1 
hroojt V. Sharpe tf, 19 Yes. 1.81. 

Wlvere a rleci’l is declared void in equity and 
canoellcd, a re-conveyanec is not necessary, 
sexnble. lloghton v. IIot/lifo/>. 1.5 Beav. 278 ; 

21 L. J., Ch. 482; 17 Jur.'lk 

As to the nece.ssity of a re-conveyance on 
setting aside a deed in cqnitja Att.-Ge/i. v. 

Mafjdaleii f hlle/ir, Oirford, 18 Beav. 228 ; 28 
L. j., Ch. 844 ; IS Jur. 888 ; 2 Bb E. 841). 

Deed set aside upon tlio ground of ignorance 
ami mistake as to its pur]K)vt ami effect, no fraud 
or undue inliueiice in fffitaiiiing its c.xecution 
being alleged, ami the deed itself being incou- 
si.stent with the effect contended* for by the 
grantee under it as against the plaintiff. The 
plaintiff intending to as.sist the clefemlant, his 
illegitimate son, in raising money iqion mort- 
gage. and to give security for him, had executed I 
a deed which reciteil a contract for sale, and in 
consideration of 50/, conveyed the equity of 
redemption in the property, which had been 
mortgaged, to the defendant, Ko consideration 
was ever ],aid, and the defendant, who insi.stcd 
that the deed was a voluntary conveyance to 
himself from the plaintiff, had not (piestioned a 
siib.seqiient .sale of n portion of the propoi'ty by 
the plaintiff. Deed set aside, and ro-euuveyance 
nrtlered. C‘o,r v. Jlriito/i, 5 W. 11. ;544. 

B'lmu a suit is instituted tu set aside a volun- 
tary settlement of real and persniiiil estate, ami 
the right to the relitff asked is not eouteste<l, the 
court will order a re-couvevauee f,f the property j By Broker — Authority,] — I’he plaintiffs’ 
the subject of the settlement, ami direct payment I broker, by their directions, agreed with a marine 
of the costs out of tlie property so settled. I insurance coiojiany for the insurance of the 
Thompson JlUliffnii, IB L. T. S0\1. i , . 


. In other Cases. 


Application must "be by Action,] — A deed 
prima facie valid at law will he acted on in 
ecj[uity until it has heen set aside, the court 
never giving a defendant active relief without a 
cross-bill. ./ac(dis v. Mirltards, 18 Btiav. 800 ; 
28 L J., Oh. 5.57 ; 18 .Tur, .527 ; 2 Bb E. 174. 
S, P., Moore 2Icyui)iara, 2 Ball & B. 188 : 12 
B. E. 78 ; Holder ness v.7?tf«?!i??,., <5 Jur. (K.s.) 904. 

Deeils not delivered np upon petition in bank- 
ruptcy. Poole, Eo; parte, 1 Yes. J. 180. 

Court cannot, on motion, order delivery np of 
annuity deed void for omi.s.siou in memorial, but 
can only set aside judgment and warrant of 
attorney. Applehi/ v. Smithy 8 Anstr. 885. S. 
Jelfrey v. Athol Id. n. 

Parties.]— A per’son partially interested in an 
estate may maintain a suit to set a.side a convey- 
ance of such interest fraudulently obtained from 


plaintiffs’ sliip on certain terms ; a policy of 
insnrance under the seal of the comjjany was 
duly executeil in the absence of the broker ; and 
aeeor'diug to the usual practice, the deed was 
I’ctained in the company’s office to await the 
broker's ajiplicariou fur it. cud the broker 
debited with the ])remium : when the premium 
became payable aceoi'diiig to lire debiting, and' 
was dem:i,mle<l, the broker (who had charged to- 
and been paid by the jilaintift’s the annumt 
thereof) declared the; insumnee was a mistake, 
and without the plaintiffs’ antliority had 1hu 
deed cancelled. The plaintiffs brought an ad ion. 
on the deed : — Held, that, although retained' 
in the office of the company, under the above 
circumstances the deed was fully perfected, and 
cou.stitutcd a complete contract of insurance 
between the })arties ; and as the broker had no- 
authority to cancel it the action was maintain- 
able. Xenos V. Wkkliam, 88 L. J., 0. ?, 318;. 
L. E. 2 H. L. 296 : 18 L. T. 800 ; 16 Bb E. 38. 
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As agaiast One Obligor,]— A. aiul R. entered 
intd n jiiiiiT ami several bead to (I., D. and E. 
1'. <l(.'ltv(*reii the bond to A,. avIid was her sou, for 
safe ouMudy, and. after for some time receiving 
the intei'e-r fnnn A., she and lA. another of the 
■obligees, tlied. K.. one (jf tht3 obligoj's, also died, 
when his exeeutors and A. made an arrangenitait 
together, witliout the privity of E., the surviving 
■obligee, and erased the name and seal of B. from 
the Ijoiid : — Held, that this did not. invalidate 
the bond aeainst A. E.v imrte. 3 Mont., 

1). e'e D. 378: 

Evidence.] — The ]>ro(lne.Lion of a bond out (tf 
the hands of tlie tissignw's of a b.ankrnpt whow.as 
the j)nneil>al obligor to the defeinhmt in a <;an- 
■celled state is i>riaia facie evidence lliat it was 
eaneelled with tlte couse.nt of the obligee. -Ibs-a- 
ijvr V. r/e,ve. lo H. A; \V. .ITtl : 12 L. J., Ex, 
At). 

Deed of gift, found cancelled among papers of 
grantor after death (in absence of evidence of 
its being satisfied), will be enforced against 
grantor's representative on ))rosinn[ition that it 
was cancelled imiiroperlv. Shnixlten. v. JIuutcr. 
IMer. 40. 

Marriage settlement of pei'sonal jiroperty. in 
general terms, all moneys, bonds, bills, debts, 

. notes, etc. ; — Held, there is no inference of 

! fraud from cancelling a note, the only insti-u- 

! ment of that description, (hiring the treaty, o)i 

it fair, moral consideration, the marn'age not 

( taking iilace on reiiresentation of particulars, or 
iinifiunt of such personal propertv. iJe Manne- 
HUr V. Craiinitaii. 1 Yes. ^V: B. ‘Ho-I ; 12 B. R. 
533. 

.■ Intention,] — A. having advanced to B. two 

.smii.s of money, received as a security two bills of 
sale of goods by way of mortgage. 'J’he sums 
.advanced having afterwards been incorporated 
with a debt of i.lUOZ. due from B. to A., and 
..seenred by an assignment of a i)oli(*y of assiir- 
rinee on B.'s life, the bills of sale were thereupon 
.cancelled. 1'he goods had always remained in 
the possession of B.. the imndgagor : — Held, tliat 
Hie oifeot of the cancellation was not to I'elea.se 
the debt and to revest, the interest of the goods 
in B. : that it was for the jury to say witli wliat 
intent the eaueellatmu was made ; and that the 
])hiintift' ought not to be nonsuited, (rummer v. 
.•h7(/w.v, 13 L. J.. Ex. 40. 

Time of.] — lu an action against a mutual as- 
surance society by one of the members assured, 
in which it ap]K'ai'ed from the rules that the 
members were mutual insurers, tlie policy being 
j'(jra term of years, the ])reminni to be paid by 
lialf-yearly instalments, ami that if a. premium 
should nut he imid witliin u eertuin time iifter it 
beeaim? dnt‘, tlie directors might cancel ami de- 


2. Recti P iGATiox, 

Barden of Proof.]— The onus lies on thfise 
who seek to alter an instrument, to shew why if 
should he altei-ed, not on those who sujjport it to 
shew why it should not he altered. A .settlement 
on inai'i’iage Avill not be rectified or altered, un- 
less it is shewa that at the time when tlie deed 
was executed there was sorne definite arrange- 
ment in accordance wilh tvhieli it ovtght to have 
been prepared as it i.s de.sired to rectify or alter 
it. As to persons not within the consideratioii, 
such a settlement cannot lie regarded as on the 
same footing as a voluntary settiemeut. Tuclier 
V. JJcmwff, A7 L. J., Oh. oOr; 38 Oil. D. 1 ; o8 
L. T. (mO— C. A. 

On an apjdication to reform a deed, the burden 
of proof lies on tlie plaintifi' ; the court oxamines 
the evidence veiy jealously, and must lie con- 
vinced that there has been a mistake ou the part 
of all parties to the deed before it will reform it. 
WriqM V. froff. 22 Beav. 207 ; 2,7 L. J., Oh. 803 ; 

2 dur. (N..S.) 48.1 ; 4 \V. R. 722. 

Sulficiency of Evidence.]— The court has juris- 
diction to rectify a voluntary deed i but in a case 
in which the alleged real intention of the parties 
to the deed iseviileneed liy their statements alone, 
uneovroborated by any further evidence, such as 
written instructions, and notwithstanding that 
the proposed rectification would bring the deal 
more into harmony with recognised lu'ceedent, 
the court will act warily in the exercise of such, 
jurisdiction, Iii such a case the court is reluct- 
ant to proceed on affidavit evidence, it being in 
general unsafe and unwise to dispense with oral 
evidence. Bonhote v. llrnflt'rsirn. (>4 L. J.. Oh. 
7.7(1 ; [1897] 1 Oh. 742 ; 13 R.723 ; 72 L.T.770; 
43 W. R. 702. Affirmed, [1837] 2 Chi 202 ; 13 
R. 720. n. ; 72 H. 814 : 43 W. R, 580— C. A. 

I'hc court will rectify an instrument upon 
jiarid testimony only, on lieing .satisfied of the 
non - existence of any written instructioiiB, 
Ldckn'xteeu v. Lacherxfrrn, 3(.) L. J., Oh. ii : (> 
Jiir. (N.S.) nil ; 3 L. T. 781. 

In suits for rectification of, deeds, where no 
written instructions u'cre given by ilic parties 
preparatory to the jiroparation of the deeds, parol 
\ evidence will bo received as to the intention of 
tlie i)arties. Ibi 

On a bill to set aside a written instrument on 
tlie ground of mistake or surprise, parol evidence 
is admissible to show that sucli instrument is 
contrary to the real terms of the contract, and 
that it ought to beset aside. Price v. Leri/, A 
Gill 237. " 

The court will order reetifieatioii of a deed on 
the ground of mistiike upon the evidence of the 
plaintiff alone, where no further evidence can be 
obtained. Jlatiln/ v. Pmrxtui., 13 C'li. D. 747 ; 
41L. T.(i73. 

In reforming a deed it is essential that the 
extent of the proposed alteration should be clearly 
dctiiied and ascertained by evidence contenpior- 
aneous with or anterior to the deed. Jiradford 
{Earl) V. Rim/iei/ {Earl), 3(1 Beav. 431 ; (i .L, T. 
208 ; 10 W. K. 414. 

■Voluntary Deed — Rectification after Death of 
Settlor.] — The court will rectify a vokmtaiy 
deed after the death of the donor where it is 
clearly shewn that, through mistake, the deed 
failed to carry out the proved irdentiou of the 
donor. JiP3Iee7{a7i v. [1800] 1 Ir. R. 

437-G. A. 


clare void rlie iiolicy. I’lea, tJiut a iiromiiim 
liaving remained unjiaid for the time specified 
tin* dh’eetors tlien cancelled aiid declared void the 
policy ; on demurrer, on the ground tliat the plea 
slid not show that tlie caneollation was not aftei' 
the liiibiiity for the loss declared ou ; — Held, 
thai the cancellation, even assuming that it was 
nfrer the liability arose, had the effect of avoid- 
ing the policy ab initio, and destroyed any right 
■of action that raiglit pi-eviously have accrued to 
the assui’cd under it. Eumbcmjcr v. (hmviei‘ciul 
Credit J/utual Axmira/iee Soeiehj. 3 (1 L. R. 
r.j;8 : 17 (■’. B. (W1 : 24 L. .1., 0. iVllo ; 1 Jur., 
•(X.S.) 700. 
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Suing on ITnrectifiedDeed.] — Whereaijlaiiitiff 
sue-i on a 'writtni contract, and the (Icfendanl 
plcadrf as a <lefL-aco matter -which he is in equity 
precluded from settingup by a renii of the con- 
tract not stated in the Avritton instrument, a 
court fd hiw may give cciuitable relief AVithout 
the instrument heing first reformed. Wiwtl 
Dmirrh, 11 Ex. 1<)3 ; 25 L..1., Ex. 121) ; 4 W.E. 
M\2. 

In an action hy a Avife against her husband 
and others, to have the trusts of her settlement 
declared luidcairiedout, so far asthe same related 
to an annuity thereby created for her, it plainly 
ajipeavi'd on the face of the .settlement that the 
annuity Avas intended to be iiayablc during the 
joint livt's of the liusband aiuf AA’ife, and to be 
secured hy an immediate term, but that, by 
mistake, ft Avas secured by a term not to arise 
until after the husband's death. 'J’he ])leadings 
did not state the mistake, or pray relief in vespet^t 
thereof by rectification ; — Held, that the court 
could deciaro the ammity well eliai-ged on the 
laruls, without reetifyingtheseltieuieut. Aii/wdcn 
T. Arcnedfi/, HI L. K., Ir. 1.57. 

■Wbere a bond Avas in form only a joint bond, 
but it Avas suggested to have been the inteutiou 
of the pa rties to make it joint and soA-eral, and such 
intention appears on the face of the bmitl, the 
court Avill treat it as a joint and several bouci, 
although it is only a join t bund in form. Syniondx. 
‘Ex'. imHe. 1 Co.x, 2U(t. 

A deed A\-as e.xecuted, by which it Avas intended 
to pa.ss the Avhole of certain re A-eisionary interests 
in an estate, but byniistake one share aatis omitted: 
— Held, that the intention aa’us so clear that the 
AA'liole estate must be considered to hav<3 passed. 
Kuttpjiiny v. 2'omlimm, LSW. E. t>8l. 

Since the Judicature Act, 187.S, the court has 
jurisdiction (in any case in Avldch the Statute of 
Erauds is not a bar), in one and the same action 
to rectify a Avritteu agreemenr, upon p.arul evi- 
tlen.ee of mistake, ami to order the agreement as 
rectitied to be .specitieally ]ierfo]'ine<h Olh'i/ v. 
Finher, at) L. J.. Oh. 21)8 : HI Ch. D. Ht>7 ; .‘>5 L. T. 
8U7 ; Hr. W. l\. Hi)i, 

Eectification— -Nothing left to be performed 
under Agreement.]— After money has been paid 
under a judgment founded on the eon.struetion 
of an agreement, an action to rectify the agree- 
ment on the ground that such construction was 
contrary to tiie intention of ail parties is barred. 
(hird v. JAw.v. •».-) L. J.. Ch. 854 ; HH Oh. D. 22 : 
5,5 L, T., 45H : Hr. \V. II .52 : 5 A.sp. M. C. 5U.5— 
O.A. 

Variation of Settlements on Divorce.] — See 
Husbaxi) a>’T) Wibk (Dxvokcb). 

On the Ground of Mistake.]— by a mistake in 
pencil directions given to a cleik'or u stationer, 
a clause of a. scntcm;e Avas inserted in a marriage 
settlement, Avhich, on the face of the deml, Avas 
repugnant to the sense, and Avhich led to a 
highly improbable re.sult. The fact of the mi.s- 
take Avas not admit te<l by all parties. The court 
did not order the settlement, to be rectitied ; but, 
prefacing the order Avitli a declaratioil that it 
appeare<l that the Avord.s in que-stioii AA'ore in- 
serted by mistake, made an order for <listributiou 
of the funfl. a.s if the clause had not been 
inserted. Ee Lu Tmaldx Settlmenf-, In. re, 40 
L. J., Gh. 85 ; L. E. It) Etp 599. Bee also Weliimi 
r. Wfllmaa, ante, col. 517. 

The principle of reforming a deed is confined ] 


to cases of mutual mistake. iri/Iiuiii.w?! v, 
J/iirhrrf}/, 19 W. E. 818. S. I’.. Bmdferd iEurl'} 

V. Jltimneij (^Lord), Hi) Ileav. IHI ; f! ]j. T. 2i)8 ; 
lU W. II. 414 : Tieiitlei/ v. Mdelanj, HI bein'. IIH. 

A misapprehension of rights under a deed, 
not arising from the misconstruction of the 
deed, is. a mistake in fact, and conseciueutly 
relicAnible in equity. Ei'nijft v. Sh'iioltlrurf/h, 
i 4 Y. A Coll. 42. 

i Although in general, in order to induce flu; - 
coiu't to rectify an instrument on the groirnd of 
mistake, it must lx; shCAvn that the niistnlce 
v\'a.s the cui-rent mistake of all the parties, yet, 
semVde, this rule ought not to be applied where 
I the object of the rectification is to set aside the 
i deed pro tanto as against the party alleging 
theuAistuke. JieutleijY. MaelHii/, 4 HeO., E.k ,1. 
279 ; 10 \\:.E. 87H. ' 

rrineiples upon which courts of otiuity ])vo- 
cecd in reforming deeds and Avritten instni- 
ments. J/urfimer y, SheefedL 2 Dr. A War. Ht.H 
1 Con. A T.. 417. 

In such cases the mistake must be mutual. 

I A mistake on one side may be a ground for the- 
j rcscindijig, but not for conecting. a enutrae.t. Ih. 

! An iusti'iuneut Avhich agrees AA'ith the intention 
j of one of the i.avties, althraigh under a mistake- 
las to the other, cannot be reformed. Fcdlon. v. 

\ Rodim, Id Ir. Cli. E. 422. 

I Contra, Shiipwii v. Vnoijhan, 2 Atk. HI. 

The plaintiff lent the defendant a sum of 
money on his bontl and an equitable deposit. 
The bond, cm the face of it, Avas usurious, and, 
an action having been brought on it, the plain- 
tiff failed. The plaintifi; afterAA'ui'ds came into. ' 
equity, slieAving that the bond ha<l been 
^ erroneously prepared ; and that, in fact, the 
! contract Avas not usurious, and praying that the- 
' instrument might be reformed, and effect given 
to his equitable deposit. The court, being, 
satisfied of the error: — Held, tliat the plaintiff' 
was entitled to the J’clief he asked. Jlodijkimon- 
V, Wyuit, 9 Bcav. otifi. 

Eond giA'en for a eei-tain ^mu Avhieh Avas. 

\ ealculateil to be the amount of a residue of a 
liersoiial estate; it turns out the sum is mis- 
ealeulatcd bill to have the bond considered as 
a security oidy for the real sum di.smissed. , 
Rvrt V. Jietrlou', H Bro. C. C. 451. 

E(]uity eauiiot relieve against a mistake.. 
nnle.ss eonqmnsation can be made for the iiijiuy 
sustained by it. Jt Alpine v. Swift. 1 Ball A Ik 
29H. 

Disentailing Deed.] — The court is not 

prohibited hy the Fines and EeeoA'eries Act 
(H A 4 Will. 4, c. 74), s. 47. from oxeicising its 
ordinary jurisdiction to rectify, on the gi'oniid 
of mistake, a deed of re-settlement which has- 
been enrolled as a disentailing assnraiiee under 
the act. llall-Dare v. JIull-JAire. 55 L. J., Ch. 
154; HI Ch. D. 2.51 : .54 L. T. 120: H4 W. IL 
82— C. A. 

Mistake as to Parcels.] — ^^Vhere there 

has been u mistake iJi the parcels contained in. 
an executed lease, altliuugh it may be a mistake 
by the plaintiff only, the eomt Avill order the 
annulment, or, at lire option of the defendant, 
the rcctifioatiou of the lease. Puijet v. M(iviih<dl, 

54 L. J., Ch. 575 : 28 Ch. D. 255 ; 51 L. T, H.51 
HH W. E. GU8 ; 49 J. B. 85. 

Sight of Way.] — Where tAvo closes in one 
ownership adjoin, and a formed Avay leads 
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anti the uwaier grants the, latter close “ with { 
all ways imw usetl rhorewil-h,"’ a right of way j 
over the way parses to rlie graiiteu, wiictJier ; 
the way was coiisirncted hi'fore tla; anity of 
po-'ie.-'iou or not. The (lefeiidaiit. the owner of 
two |)iece< of land, IT ami T>., iimde an agree- 
iiieiit with the plaintill' to convey so that I*, 
should belong to the defendant and I>. to the 
plaint ill'. The only access to I?, was by a delined 
gravelled path crossing I*., which path it was 
assumed in this action had not existed before the 
iiinty tif possession. P<y a conveyance c.xeeutcd 
in pursuance of the agi'cenieut, P. and P.., "with ! 
all ways with the sjnne now enjoyed,"’ were 
conveyt'd to a trustee as to half thereof t(» the 
use of the (lefendatit, and as to lialf to the use 
of the plainti/f. P. was then ucf;n[)ied by the 
defendant. P. by the ])laintiff. The defendant 
•stopjietl iij) the path, and the plaintilf was com- 
pelled to buy a right of way over adjoining 
land. The jiiaintiff brought tins action, asking 
that the conveyance might be reetihed by vest- 
ing 15. in her with a riglif of way over the jiath. 
and vesting P. in the defendant, subject to the 
right of Wily: — Field, tlmt ii cuuveyanee e.xeeuted i 
in pnvsuanee of the agreement ought to have j 
contained an express grant of the right of way; j 
that such right would have passed by a con- | 
veyance conriiiniiig the common general word.s ; ! 
that it was immaterial whether the way was ' 
constructed before the unity of possession or not ; 
that the plaintitf had not abandoned her right ; 
and that she was entitled to rectitication as 
cLiimed. JittrliKhirr v. Grithh^ .=5(J Ii. J., Ch. 7551 ; 
18 Ch. D. 01(5: 40 L. T. 38;-5 : 2'J W. 11. 

See also Vendor .vnd Purchaseu. 

Where Lapse of Time.] — The conveyance 

on a sale of land contained a reservation of the 
minerals lying thereunder to the vendor, which 
the evidence showed was not intended by either 
the vemior or the purchiiser. Five years after- 
warrls the purchiiser ili.seovered the mistake, and 
filed a bill to have the conveyance rectified. 
The vendor after putting in an answer, by which 
he denied that theie had been any mistake on 
his part, died before he could be cross-examined, 
and the suit was revived against his legal re])re- 
sentative : — Hohl. having regard to the lajisc of 
time and other cirenmstances, that if the defen- 
dant <lid nut consent to have the eonvetvance 
rectified, the whole transiietiou must be set aside, 
in which event the plaintifi; would be fixed with 
an oceujiiitiou rent, while the defeiidiint would 
have to repiiy the purchase-money, with interest, 
iind also all sums ex])euded by the plaintiff in 
permanent improvements. Jiloomer v. Sj)ittle. 
41 L. ,r.. Ch. SOI) : L. 11. 1:5 Eg. 427 ; 2(> L. E 
272 : 20 W. 11. 4:5,^.. 

Doubtful Instrument.] — A deed may be re- 
formed so as (o lie plainly confined to the object 
intended, where its operation, as it stands, is 
doubtful. Jra/h’j- v. Aniixtronif. 8 De C5., H. & G-. 
.b;5i ; 2.0 L. J.. Ch. 7:48 ; 2 .I'ur. fN.s.) 'JoU ; 4 
W. ]!,. 770. 

Power of Disposition on Failure of Issue 
omitted.] — Ry a voluntary settlement property 
was assigned to trustees in trust for the settlor 
for life, remainder for tmy wife ho might marry 
for life, with remainders to his issue, and in de- 
fault or failure of issue in trust for his paternal 
next of kin : — Held, that though a .settlement 


was proper to oe luarie. atm tnoiign tno settlor 
under, stood the terms of this settlement, yef as 
his attetUion was not drnuui 1o the fact that he 
might have had a power of disposition over ihe 
property in default or failure of i.ssue, siicli a 
power ought to be given, and the settlement 
untst be rectified accordintrlv. Jamm v. Coueh- 
nutu, r>4 L. J., Ch. SlkS : 2t) Ch. D. 212 ; o2 L. T. 
:444 : ;4:4 ^Y. E. 4.42. 

Lease.] — Upon parol evidence e.xpliiining a 
term used in an agreement for a lease in regard 
to wlileli there was a latent andrigitity, tlie lease 
was rectified in accordance with what tvas thus 
sliown to be the intentiou. Murruij v. J^arkev, 
li) I5eav, :-50o. 

Striking out Words — “In or near.”] — Where 
the right was gianted to hold a market " in sive 
juxta” a certain place : — Held, that it was con- 
trary to a canon of construction of a grunt or 
other document, which confers a right to strike 
out words uide,ss it is absolutely necessary to do 
so ; and that the grant must be taken to tie of a 
right to hold the market in nr near the place in 
question, that is. of a market without metes ami 
bomids. Att.-GcH. v. JIornet% .44 L. J,, Q. B. 
227; 14 Q. B. D. 254; 3:4 W. 11. 93; 49 J. 1’. 
:42(;— C. A. 

Eectifleation — Mutual Mistake — Ho Claim for 
in Pleadings.] — A lease for twenty -one yeans, 
from 29th September, 18(57, at a rant of SUZ.,: 
payable half-yearly, was granted in considera- 
tion of 40Z, paid by tbe le.ssee, and contained a 
clause that the sum of 40/. should be taken as a 
discharge of the half-year's rent accruing due on 
the 29th September, 1898. In an action for the 
rent due on the 2yth September, 1888, the de- 
fendant ideadeil that the date 1898 was in.scrted 
by mutual mistake for 1888. The re{>ly in tlie 
aitei'iiative admitted that the lease exi>irad on 
29th September, 1888. The lessor at the trial 
admitted, and the jury found, that the figures 
18St8 were inserted by mutual mistake for 1888 : 
— Held, that although theie was no counter- 
claim to rectify the lease, the court was entitled 
u[)on the pleadings and evidence to treat it as 
rectified. Jiovnmea v, Dehmvy, 24 L. II., Ir. 503. 

i Want of Independent Advice — Father Agent 
for Wife.] — On the marriage of a daughter, who 
is living on affectionate teim,s with her father, he 
is the proper person to lecommond amt advise 
her, and lier natural guaidiau in matters relating 
to the preparation of her marriage .settleiueut, 
and there is no occasion for any independent 
legal adviser beyond the family solicitoi'. Smith 
V. llifi'e (L, E. 20 Eq. OtiC)) dissented from. 
Tno1u-r\. Bennett., 57 L. J., Ch. 507 ; 38 Ch. D. 1 ; 
53 L. T. 650— G, A. 

General Knowledge.] — ^^Where in an 

action to obtain tlie cancellation or niodiileation 
of a voluntary deed on the ground of undue 
influence and want of independent advice, the 
plaintiff admits that he had an aeourale general 
knowledge of what he was doing, and only 
refused to receive a detailed explanation of the 
deed because he trusted his solicitor to look into 
those details on his behalf, he. is as much bound 
as if he were, himself a lawyer and had draw'ji 
the (leedwith his ownhand. hoxell v. IK«//;.s', 50 
L. T. 681, 
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Mistake of fact is not the less a ffi'ouutl for 
relief beoaxrsc the person who has iiuulc the mis- 
take had the means of kiiowlecl.tre. Wilhnott v. 
linrhcr, 15 (%. I). 9(> ; -IB L.T.'jr. ; 28 W. II. 911. 

A party who, hef oi-c cxecuti i ig, h as had jn’O] )erly 
.comrauiiicated to him the real puriiort of a deed, 
which he deliberately executes, will not be 
allowed to set it aside merely on his own state- 
ineiit that lie did not understand w'hat was 
sufticientlv explained. Jn\m-r v. Jcniwc, 2 Giii. 
232 ; (i Jur. (]N'.S.) 6(i8 ; 8 W. 11. 537. 

-— Solicitor taking indirect Benefit under 
Deed .] — k man of full mental capacity, .seised of 
j jroperty which, according to the oirinion of one 
counsel, was litnited to the use of himself for life, 
with remainder to his first and other sous in tail 
male, with remainder to himself in. foe ; and ac- 
<!Oi'ding tf) another opinion, was limited to the use 
of himself in tail male ; iiistvucteda solicitoi’who 
liadacted generally forhim. to prepare a voliint ary 
deed for the benefit of his thi-cc nephews — young 
men in the ])rime of life, brothers of the half- 
blood of the solicitor, their father being then 
alive. The solicitor sent instructions to counsel 
to prepare a deed barring tlie entail, and settling 
the land-s in ofpial shares among the nephews. 
The deed was drafted liy counsel, limiting the 
lauds to the settlor for life; remainder to his 
wife for life ; remainder to the three nephews as 
tenants in common in fee, with onerous covenants 
on the part of the settloi-, ajid without any power 
of revocation. It was duly executed in 1852. 
i)ut was not r-egistered. Tlie last survivor of the 
three nephews died in 18(54, leaving the solicitor 
his heir at law. The settlor in 18(58. after being 
further advised by counsel as to the effect of the 
deed of 1852, and his position with respect to it, 
executed another voluntary deed, duly registered, 
to the tnistces of the deeds of 1852, limiting the | 
]>voperty in favour of the ^daintiff, his ailopted | 
child, but took no proceoilings to set aside the 1 
deed of 1852, ami died in 1874. 1ji an action 
brought by the plaintiff in 1882, to liavo the 
Mk’icitov declared a trustee for the plaintiff and 
others entitled under the deed of 1808, there 
being no cvulencc of fraud or undue influence iu 
the preparation and execution of the ileed of 
18.52: -Held, that altiiougli there was no evi- 
•<Ienco of fraud or undue itdinciree, it was the 
duty of the solicitor under the eireumstanees to 
have distinctly called the attention of the settlor 
to the advisability of inserting a clau.se of 
revocation in the deed of 1852, and to have 
poiutcul out the results that might ensue from 
its omission ; and that therefore the solicitor 
<‘ouId not hold a title dei)ei»liug on the absence 
of a clausfi of revocation in the deed. Ifai'iinv. 
klacmuhon, 17 L. K.. J r. (141 — C, A. 

Infant Parties,] — A deed was executed 

purporting. Vy mistake, to convey a moiety oidy 
of real estate, tiie intention of the parties having 
been to jjass the whole. Infants were interested. 
Ujum a bill for rectification : — Held, that a con- 
veyance of the other moiety by another deed 
was not necessary, and order made declaring 
that the dectl wasj in the particulars after speef- 
fied, executed by misttike, that it was intended 
to pass the entirety, ami that, the deed ought to 
be rectified, ordering rectification by words and 
figures, accordingly, and rlirecting a cojiy of the 
order to be iiide)rsed on the deed. White v. 
White, 42 L. J., Ch. 288 ; L. K. 15 Eq. 247 ; 27 
L. T. 752. 


Form of Judgment Order.] — A lady 

being, under four several instruments, the donee 
of powci'S of appointmeTit amongst her three 
daughters, by ftnir .several d('eds-])oll iip])ointcd 
one-tliird of the sevt;ral properties, .-.ubjeet to 
tlie poW'ors. to one daughter, and died without, 
otherwise having exercised any of the ].)ower.s. 

I One only of the instruments creatijigtlie powers 
I contained a botdipot clause: — Held, u^xin the 
evidence, that there was shewn on the part of 
the app<nritor a clear and manifest intention to 
produce an ccpiality between the three daugh levs, 
and that the three deeds-poll must be reelilied 
by the insertion of clauses iu the nature of 
hotehi)ot clauses. XilUeh v. Gran, -1(5 L. T. 
583. ■ ■■ 

B 3 '' a post-nuptial settlement, real e.state be- 
longing to tlie wife was conveyed unto A. and 
his heirs “to the use of’ A., his executors and 
administrators, during the life of the wife, “upon 
trust’’ to pay the rents and ]uv)fits to her for her 
separate use; and from and after her decease, in 
case of the death of her husband in her lifetime, 

“ to the u.se of the heirs and assigns" of the wife 
fftr ever : but iu ease of the wife jiredeceasing 
the lursband, then to the use of the husband, his 
heirs and assigns for ever. The wife having 
survived her husband, she brought an action 
against A.'s legal personal representative to have 
the settlement rectified on the ground that by a 
technical mistake iu the form of the .settlement 
her eiputablc life estate and the legal estate in 
reniaimler did not coalesce within the rule in 
ShcUeifu Cane, so as to give her, as was intended 
in the events that had happened, an absolute 
e.state iu fee: — Hold, that a couvoyanee of 
the outstanding legal estate was mmecessary. 
Hanley V. 2^eur.wn, 13 Ch. I). 545 ; 41 L. T. 
(57 3. 

Form of order for rectification. Ih. 

And see White. U7i<Y(», supra. 

Blank.] — Covenant that if A. should at any 
time become entitled to any lu'operty exceeding 

in value the sum of . he would assign the 

same to trustees upon certain trusts declared iu 
a deed carrying out a family arrangement, A. 
became entitled in reversion, subject to his 
mother's interest during widowhood, in innperty 
which had been bequeathed to liis sister by their 
father’s will. Hiiou bill file<l by A. to have the 
covenant struck out, and for a declaration that 
he was absolutely entitled, the Lord Cfliancellor 
(aifinnitig deeisi<iu of Stu.art, V.-Gh.) refused 
to strike out the covenant or to make the 
declaration on the groumls that there was no 
evidence of mistake, and that the application 
W'as prenialure. Fafr v. Arhnthnuf. 3 Jur. (N’.s.) 
(551 : 5 W. E. 703. 

Other Matters.] — Defect iu a legal conveyance 
not supplied iu favour of a natural cliikl. "jUahe 
V. BJahe, Beat, 575. 

'The defendant, being jointly interested with 
M. and G. in a foreign mine, agreed to sell his 
share to them, upon certain terms not to be 
fulfilled immevliately. Under an ai'rangcment 
negotiated between M. and the plaintiff, the 
whole property was conveyed to tlm ]ilaintiff 
iqxm, trust 1o secure him an annuity. The defen- 
dant concurred in this conveyance under the 
impre,ssion that the plaintiff was. at the same 
time to execute a mortgage securing the fulfil- 
ment of the terms upon wliich the defendant 
sold. The plaintiff, in fact, executed this mort- 
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crage, but without knowing what it was, ami 
without having hcnji) itifonmai by the defemlaut 
■of thi‘ tonus upon which he had sold: — Held, 
rhnr ilie dofeudaut ought to have eomuumieatetl 
■directly with the phiiutiff. and that' the nuirt 
was justiliod ill setting aside tlie second iiistm- 
mout alone, ill a Miir to which M. and G. were 
not iiarrie-;. Lrndpr v. .V-J-Jiir/i. 1 X. 11. 2rd. 

W. il. was entitled for life to tlie interest of 
•certain residuary estate, to the] irincipal of which 
tlie wife of A. .1. was entitled absolutely. W. H. 
■being largely indebted to A. ,].. executed an 

indenture, assigning to A. J. till his, W. H.’.s, 

interest iti the .said residuary estate. It was 
,'itliscijuently discovered that the residuiiry estate 
-coiisist(;d jiartly of a ftind, the c.xisteneeo'f which 
was unknown to eillierof the jiartics at the time 
■of the e.xecitlioii of the itidetitiirc. \V. II. there- 
upon tiled u hill which, not cont])laining that the 
indenture laid hcen e.xcctited hy fra, ml, sought to 
•exeltule frotii its ojieratiou the udditional fund 
hy treating the itKleiiiure merely as a security 
for the aniontir t lien due fi'uni II. The hiil 

■dismissed on tlie ground tliat the words of the 

indenture wore siifHeient to ])ass the interest of 
W. H. in the fund in tinestion. and that no case 
was made on the i>leiidings for reforming the 
instrument, llotcltinn v. Jiirhxan. 2 JIae. ic. 0. 
:;I72 ; 2 H. & Tw. 801 : 10 L. J., Ch. Ifd. 

K. IIEVOCATIOX AXD COXFJHMATIOX. 

Kevooation— When Effectual.] — By ti deed 
made hetween a coi’iioratiou and the (lefendants, 
P. covenanted with the corjioration that he 
would, on execution of the deed, commence and 
fortiiwith build and linish a gas-holder tank, the 
same to be finished within three mouths from the 
’date of tlie deerl ; and in the event of 1*. neglect- 
ing to finish the work within the time .speeifiod, 
the coi'iioratinn was empoweretl to determine 
the contract : and the eorjioration covenanted 
with P. as to the mode of iiayment for the work. 
By the deed it was further agreed that the whole 
•of the work should be fully comiiloted on or 
before the 80th June, 1858, or. in default thereof, 
P. should forfeit to the corjioi-atiou 50/.. and 20.v. 
for every day the coinjiletion should bo delayed 
beyond that time ; and the defemlants, as sure- 
ties for P., eoveuaiitcd with the coriioration that 
■p. should jierform the covenants and agreements 
‘Oil his jiiirt ■■ which should be subsisting, and not 
.annulled or avoided *’ ; and in default thereof 
that The defendants would [lay to the eoriioration 
•.such sum as E„ or otlier the engineer for the 
time being of the curporiition. should adjudge to 
be ])ro]ier to be iiaid for such default. In aii 
■iietiou by the corjioratioii for not tiuishing the 
work on the 8otli .lune, 18,58. and for not ])aying 
the eovpuration SdO/. which E. hail adjudged 
proper to be paid to the eorjioration for the de- 
fault of P. ill performing the eoveiiants ; — Held, 
that the adjudication of E. was not in the nature 
■of an award liy an arliitrator. and that therefore 
his power to adjudicate could not be revoked by 
auv of the parties to the deed. XurtliaiHpton 
frtls-lufJit Co. wParnoU. 15 0. B. {ISb ; 8 C. L. K. 
4(11); 24 L. J., C, P. (iO ; 1 Jur. fN.S.) 211 ; 8 
A\bE. 171), 

A lady having actually married with the coii- 
iseiit of guardians named by her deceased .su]!- 
lioscfl {mtativc father, ami eunlirmed by the 
't’ourl of t'haneery, she suffered a recovery ; and 
sleelared the uses to the joint ajiiiointment of 
herself and her husband, with remainder in strict 


settlement. It being discovered that her sup- 
1 posed marriage was void, Viecause. at the time 
herlegid father was alive, and did not con.sent to 
the marriage, the i)artie.s coneeived that' the 
settlement and recovery were void, and executed 
a deed of revocation, and .suffered another re- 
covery, after which the lady made a new settle- 
ment : — Held, that the recovery and first settle- 
ment were valid, although made under a 
mistake of the situation in which the jiarties 
stood. Jiniui/liton, V. iSnndiltmdx, 8 Taunt. 
842. 

A termor as.sigued his e.state to A. and B. in 
trust foi- certain iau-{jo.ses : and. hy anotlver in- 
tlen tare, executed the iicxt dav'. he enfeofled C. 
and 1). of the same lands u|)on certain other 
trnst.s : — Held, that tlie term assigned to A. and 
B. Av.as not destroyed by the ciifeolTment, there 
lieing no proof tliat thev had assented to it. JJoa 
d. MaddorJi. v. 7w/;/c.s-. 8 B. A C. 8S.S ; 5 I). & E. 
1(10 : 8 L. J. Co.s'.) K. B. 77. 

An assignment of gootls to a creditor, bencii- 
eially interested in them, for the benefit of him- 
self and the other creditors, and communicated 
to him, is not afterwards revocable, as in the ease 
of a mere power. Sitif/on- v. CJmioi, 8 0. L. .E. . 
1200 ; 5 El. A Bl. 8(17'; 24 L. J.. q. B. 80.5 ; 1 
Jur. (N.S.) 851. 

Where, by a marriage settlement, a jiower of 
revocation was given on certain conditions, and 
the conditions were not jierformed, the deed of 
revocation was held a nullity. Doe d. Willis v. 
Martin, 4 Teiin Ec]). 8t) ; 2 R. E. 324. 

' Confirmation.] — A confirmation of part is a 
confirmation of the whole. Good irriplit d. Carter 
v. Straphaiii. Oowfi. 211.) : 1 Dougl. 58, n. 

Ec-delivery by feme, after death of baron, of a 
deed delivei'cd by lier whilst covert, is a.sutfieieut 
eonfirniation of .such deed, .so as to bind her with- 
nnt its being i-e-e.xecuted or re-attested. Ih, 

Family Arrangement — lapse of Time.]— G., a 
domiciled Englishman, in 1884 married M., an 
Italian lady. (.)n the 11th -Tanuary, 1884, prior 
to the marriage, a contract in Italian was exe- 
cuted in the A'nns of the Sicilian Law, the father 
of the bride liaving hcen domiciled in Sicilj’' at 
the time of his death. On the 17th July, 1847, 
G. and his wife, to avoid certain doubts as to the 
true construction of the deed of 1834, resettled 
the real estate in England belonging to C., and 
released it from the contract of 1884. On the 
!)th June, 1880, C. and his wife executed a deed 
eoiifirining the contract of 1884, .and declaring 
the deed of 1847, .so far as it pnrjiorted to vary 
that contract, voiil. C. died in 1887, .and l^v his 
will confirmed the marriage contract of 188'i and 
the deed of 1880. An tictiou was then com- 
menccil b}" G.’s grandson, the tenant-in-tail in 
possession under the deed of 1847. asking the 
court to declare tlie deed of 1880 void, and to 
have tlie trusts of the deed of 1847 carried into 
effect. M., the widow of G., eommeniied a cross- 
action to enforce the marriage contract, of 1884, 
and for a declaration that the decd tif 1847, so 
far as it pui'iiortcd to vary that eontract. wais 
i void: — Held, that thei'e was a reasonable doubt 
in 1847 as to the true construction of tlie deed of 
1884:— Hold, therefore, that the ileed of 1847 
was a family ai'rangement made for tlie purpose 
of settling that doubt, with which the ('.ourt 
would not interfere, ('use v. Case, (51 L. T. 789 ; 
3SW.E.183. 


A. E. R. 
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DEFAMATION. 

[By JOSEPH SMITH.] 

A. WHA'J' is AI<I> is IS'OT Aotionabivb. 

In fienv.rul^ 532. 

2. Iniimtat ionti of Oi'ime und Frtiud, 537. 

ii. Inipttfatifmn of L\0neiiif for Soeioti/, and 
hnmoraliiij, 54(;. 

J. (hnnlmj Jiidiriilo or Contempt, THtS. 

5, In It^npeef of Trade. 

7/. Generiilly, 5411. 

Of Clergymen, 5515. 
i*. Of Solieitore, 558. 

Of Medical Practitioners, 559. 
e. Of Others, 562. 

6. Comment on Matters of Fuhl'w Interest, 

564.- 

B. Peivileqe. 

1, Almolnte. 

a. Debates in Parliament, 571. 

7^ Judicial Proceedings, 571. 

/f. Other Matters, 575. 

2. Qualified. 

a. Communications as to which the 
Person maldna’ them has an Interest 
or Duty. 

i. Generally, 577. 

ii. Public and Ollicial Communi- 
cations, 581. 

iii. Ecclesiastical .and Religious 
Matters, 587. 

iv. Solicitor and Client, 587. 

v. Persons in Fiduciary Posi- 

tions, 589. 

■\'i. Landlord and Tenant, 5111. 
vii. Other Ca.ses, 592. 

1j. Characters of Servants, 595. 

c. As to Tradesmen and their Deal- 

ings, 598. 

d. Matters of Public Interest. 

i. Reports of Judicial Proceed- 
ings, 599. 

ii. Of Other Public Proceedings, 

608. 

e. Rebuttal of Privilege by Evidence of 

Malice, 611. 

C. PEACTICB AND PKOCEDUEE. 

1. Parties. 

a. To Sue, 611. 

b. To be Sued, 613. 

2. Pleadings. 

a. Claim. 

i. Defamatory Matter, 61,3. 

ii. Publication, 615. 

iii. Innuendoes, 616. 

iv. Mattel- in Aggravation of 

Damages, 620. 

b. Defence. 

i. Generally, 620, 

ii, Justilicatiou, 621. 

iii. Payment into Court and 

Apology, 630. 

iv. Other Pleas, 631. 

, 3. Particulars, 63 L 

4. Diseoivry and luterrognfvi'ies, 632, 

5, Bsstrauiing Libel by Interheutory In- 
' • junction, 636. 


is and is not Actionahla, 53‘2i 

6. Other Proevedinys before Trial, 63(). 

7. Trial 

«, Evidence. 

i. Generally, 6.37, 

ii. Publication, 638. 

iii. Defamatory Whirdsaudliinuen- 
does, 613. 

iv. Justitication, 645. 

V. Privilege, 647. 

vi. Malice, 648. 

vii. Damages, 653. 

viii. Other nui/tttirs, 653. 

b. I'uiictioiKs of ,ludge and Jury. 655. 

H. Praetiee after Verdiet 659. 

9. Ilestraininy Libel by Jnjunetio/i, 663. 

D. Damages. 

I. Generally, htu. 

2. Special, (569. 

3. Cirrnmstanees in Aggravation of, 675. 

4. Cireunisfanees in. J/itiyafinn of, 675. 

E. Slander oe Title Slander of 

Title, 


A. WHAT IS AND IS NOT ACTIONABLE., 
1. In General. 

When Written or Published.] — An act inn may 
be maintained for words written, for which an 
action could not be maintained if they weu; 
merely spoken. Thnrley v. Kerry (^Lord), 4 
Taunt. 355 ; 1 3 R. R. 626. S. 1’., Lei ee-der {Mi rlf 

v. tt'alfer, 3 Camp. 211, u. ; 2 Camp, 251. 

A publication may be a libel on a private 
person, which would not be any libel on a person 
in a public, capacity ; but any impututiun of un- 
just or corrupt motive,- is equally libelhais in 
cithoi- case. Parmiter v. Coupland, 6 M. k; W. 
105 ; 9 L. J., Ex. 202 ; 4 .lur. Till. 

The rule with respect to libels on public 
characters and pm sous in authority is, that every 
person has a right to eommeut openly and strongly 
on their couduet, provitlcd it is done bona liile, 
and without imjmting to them any corrupt or 
dishonest motive.s, Ib. 

To constitute a libel, it is neec‘s,sary not only 
that the words should be suscei)tible of a libellf ms 
moaning, but that in the mind of a i-easunahlc 
man they should constitute an imputation up(m 
the person complainiug. Kerill v. Fine Arts and 
General Insurance Co., 66 L. J.. Q. B. li)5 
^1897] C. 68 ; 75 L. T. 606 ; 61 J. P. 500— 

Asterisks instead of Name.] — If asterisks 

arc i)ut instead of the ii-ame of the party libelled, 
to make it actionable it issuflicieut that the party- 
should be so de,sigmitcd that those who know 
the plaintiff may understand that he is the 
pensou meant; and it is not necessju-y that all 
the wo7'ld should midor.stand it. Jtourke v, 
Warren, 2 Car. k ,P. 307. 

Initial letters.] — Printing inilial Icttor.s- 

will not pi-otoct a libeller. Anon., 2 Ark. 4(ilt. 

Heading of Paragraph,]— 'I’he. heading 

prefixed to a paragi-ap]j will he read with the 
rest of it, and the whole taken in the ordiruii-y 
meaning of the words. Ilarreg v. FreneJi. 2 
Tyr. 585 ; I 0. ik M. 11 ; 2 M,. k Scott, 5!)!'; I 
L. J,, Ex. 231. 



53B DEEAMATION—TF/^fl^ is and is not AcMonahle, Cm- 

Mistake.] — hi a iioriodical imblioation v. Coir, 4-i L. J., Q, B. 153 ; L. 11, 10 Q. 1.5. 5-10 ; 

ci;rOTlatniganiong.st booksellers anti .stationere, the 33L,T..12. 

})i nprictor, by a iiiistalce in Ihe arrangi'ment of the Declaration for a. libel publislieil in a Walsall 
'• Ijondon thizei.fce ” aunoiincemeuts, insertorl the iiew.spa,per : “ Wfilsall Science and Art Institute, 
names <)n]u3])lainti(fsiirui (who werostationcrs') The laiblk; are informed that Mr. M.’s ” (the- 
under the head " hirst .Meetings under tlie Bank- plaintiff) “ connection with the institute haS' 
ruiUcy Act,” instead of under " Dissolutions of ceased, ami that he is not autliorised’to receive: 
.Partnerships.” in a (louirt for libel, the iniiuendo .suljscriptions on its behalf.” Signed by the' 
was. ‘•meaning thereby that the jilaintilf had defeiuhmt as an (.ifficer of the institute. Jnnu- 
bceu lianknipt or had taken proceedings in liiiui- endo, that the plaintiff falsely pretendetl to bu 
(lat.ion or foi‘ comiiosition.” The jury having authorised to receive subscriiitions on behalf 
found the puldication libellous, and. having of the instit.ute. At the t..rial it. apjieareil that 
assC'M'd tlie damages , at 50^., the court refused to the iilaintiif was a certificated art master, and 
arrest; tlie judgment or to interfere with the find- had been master at the in.stit.ut.o. .His engage-: 
ing. iSImphoard v. Whitultrr, .L. II. 10 0. P.502; nient with the (lefendant ceased in ..hirie, 18'74,; 
32 IV. T. 402. and he got up and became master Of another 

A railway company published a notice to the .school, which was called “ The Walsa.ll (Tovern- 
public, that, the plaintiff liad been convicted of ment School of Art,” and was 0 [)e.ned in August ; 
aji offence .against its by-laws, and iitied a certain in Seifteniber the advertiscmcjt t complained of ■ 
stun for ])ciially and costs, with the alternative a])poared. The judge dircclect a nonsuit, on the 
of tliree weeks’ imprisonment in case of noupay- grotmd that the a<lverti,sement was not ca|)able 
meid'. Tlie periotl of alternative imprisunmcnl of the <lefamatory incauing attributed byv the 
iixotl was, in fact, not three, weeks, Imt a fort- innuendo: — Held, that the iion.suit was right; 
night only: — Held, that the imiocuraey of the for that the advertisement was not. capable of a 
statement (lid not necessarily render it libellous, defamatory meaning. Ih. 

nnd that it was a, question for the jury whether A dis])utohaviiig arisen between a Scotch firm 
the statement was suhstautially true. Ale,r(tn(fcr of manufacturers and their Dublin agent as to 
North Cufitcni If !!.,(> H. S. 240 : 34 .L. an item of the accounts between them, of trifling 

Q. Pi. 152 ; 11 .Jur. (k.s.) (110 ; 13 W. il. (151. umoiint, the former .sent to the latter a po.stcanb 

as follows: — ‘‘Settlement. If you do not remit; 

Statement capable of Libellous and Harm- by ret urn the matter will be handed to our 

less Meaning.] — Where an alleged libel is ea])able 'Dublin solicitors.” In an action by the agtiiit 
both of a harnde.ss and an injurious meaning, it for libel, it appeared that the i)osteurd was de- 
ls a (pte.stion for the jury to liecide which mciin- posited in the ordinary conrso of post in the 
ing the readers on the oceasion in question would jilaintiir’s letter-bo.x, from which it, was taken by 
have reasonably given to it. Chnvrhill v. Codnoi/, the plaintiffs porter, and phiced npoji a d(.',sk, tt» 
53 .1. P. 471. which his mavuigcr, bookkeeper, and junior clerk 

I'hough one part of a statement taken aloTic had accos. It. was read by the hookkeeper, vvlio 
is ijijurious to a man's character, if the jurj'' was aware of the stale, of the aeeoimts, and the 
thinks that the efleef of that jiarl is removed by exi.stenee of the dispidc, and also by this 
the other part of the .statement, it is not a libel, manager, who was not (sonvcr.sunt. with these 
{'hahorrtt v. Ihti/iit!, 2 (J. M. ik 1115(1; 1 Gale, matters. The card was not shewn tohave lieou 
(11) ; 5 Tyr. 7()(! :' 4 L. J., E.x. 151. .read l)y any other person : — Held, that it verdict 

A pluintitf declared iqiun a letter written liy was rightly directed for the (hsl'endants, Mof'unn 
the defendant in which it was alleged that the v. A’di/ihon/h .Coporir Co., 28 Ij. ll,, Ir. 21-"- 
former had for many years, without caii.se, syste- C. A. 

matieally done everything to annoy the latter, 'I’he defendant lioard of guardians, hciiig de* 
and had unmscessarily (hugged him into the sirous of eifeetiiig a change in the. niiinag(:,*mcnt 
Court (sf Chancery, ami ])ut him to great expense : of their legal ))usine.-^.s, published advei1i.seinents 
— Hekl, on demurrer, that tlie court could not so to the efi’oet following: — “Cork lliiiou. Tik 
clearly see tlmfc the kstter could not be libellous .Solicitors. The Coik Hoard of (Juan lians will at 
as to justify the court in withdrawing the case their (_next) meeting appoint a solicitor, (ithor 
from a jury. Fray v. Froy, 17 C. 11. {n.s.) ()(.)3 ; than the laic solicit or.s, to do all the legal bvisiiiess 
34 L. J,, 0. ' .P. 45 ; It) ,lur. (N.s.) 1153. of the union, (kc.” In an action for libel by on(:,i 

In an action for a lil)el, imputing to the in- of such late solicitors: — Jlcld. that the words 
till’ that he was a truekmaster. tliero being no were not per se libellous. O'J/ro \\ Cork Cmon, 
innuendo to explain the meaning of the word : — .‘52 L. 11, Ir. (12',). 

Held, that altlmugh the word was not to be The plaintilFs were the ‘‘(lapital and (..!(Hinti(i« 

‘ found in any English dictionary, yet, as it was Bank,” which Inid a Inaneh at. l!hiehe,ster and 

com]) 0 sed of two well-knowu .English words, the other branches in Sus,sex and Hampshire. The 
plaintiff was not bound to give evidence of its dofciidants were brewers at. Chichester, and had 
meaning, nor the judge to explain it to the jury; imuiy customers and tenants oeciipyiiig jiuhlio 
but that it was jiroperly left to them to .say houses in different parts of the. .same (roinitie.s. 
whether, under all tlie eircumstaaces it was used These customers and tenants weie a(:(‘us1(«ned to 
in a defamatory sense. Jlmorr v. Toiiiitoif. i> cash che()U(.;s for ixusons who visited their Iioumu. 
H. ck N. Otil : 2i) L, ,1., Ex. 318 : 2 L. T. 512 ; 8 and afterwards to hand tlu' che(iues, which were, 
W. 11. 43!). drawn (111 various baidis, to the (lefeinlauts’ (All- 

lector ill jiavment of accounts. 'I'he collector 

Statement not Libellous per se-~Capa- used to pav the eluKiiies into tlie plaintiffs ae- 

bility of Defamatory Meaning.]— An action will coutd; at the Chiehester branch hank, where the 
not lie in respect of W(.uds puldished, if an cliiKpius were received as of eotirse. Hut a new 
oKlinai-} reader would not undei stand them in a mimag(>r of tlml hianeh bardt objected lo cash 
defamatory seii.se, and they cannot he made such cluKiues as were, dniwii on'otlmr branch 
actionable by being alleged to bear a meaning banks. The ilel'oidiiuts informed him that if hi' 
which the evidence dues not warrant. J/iiUiyuii would not tlo .so tliey shotdd i.ssiu: an order to- 




DEFAMATION — What is and is not Actionahk. 


Eepetition of Slander.]— The re])L-tiiioTi 

of a niTuoii]- iujui'ious to another is actiotiable 


pcrKOu 


their tciiaiitsiiot to cash cheques of the plahitifTs’ 
hank, at least with the inteutioit of paying the 
-collector with them. The manager rcplietl that 
he iimst certaiiilj' decline tt) casli cheques oii the 
■other bi'anehes of the bank when pre-sented by 
})ai'ties unknown to him, tliough as a matter of 
gmee he was rpiitc willing to cash cheques to the 
defendants' representatives if properly intro- 
duced to him, with proof that they had power to 
sign for the defendants’ tirm. and that he was 
quite indifferent as to their sending out orders to 
their teisants not to cash the plaintiffs’ cheques. 
'Thererqion the defendants causeil to be printed 
•and sent to 1H7 of tlieir customers and tenants 
.-aforesaid rlic following circular ; — “ Messrs. 
Hcnty and Sons hereby give notice, that they will 
.not receive in payment cheques drawn on any of 
the branelies of the l.'ai)ital mid bounties Eank.” 

. — Tliis puhlieatirjn of tlie eirciilar caused a run 
the hank and loss to the plaintiff.s. They 
brought an action for libel. Tlie statenioiit of 
■claim .set out the circular as the libel, and 
al]eg('d i)y an innuemlo tlie meaning to be that 
the plaintiff.s were not to be relied upon To meet 


discovery. JJtlntuj v. -1 Esp. 1S)1. And 

see Malonetj Jhirtlp]]. M Camp. :21(). 

letter in Newspaper applying to Plain- 
tiff remarks made hy Another upon Privileged 
Occasion,] — The defendant published a letter in 
a new.spaper in which she referred all readers to 
a certain speech made in the ilou.-te of Tjorch 
That s])eech contained a ])as.sage whi(;li, if it 
referred to the plaintiif, would have constituted 
a liljcl upon him if the occasion hail not been 
privilegt'd :■ — Hold, that it wtis for a jury to say 
whether the ilefeudant meant that tlie ])ass;ige 
in the speech referred to the jdaintiff. and 
w'hetlier by referring to it she intended to apply 
it to the plaintiff. Lairmirr v. XPLchrmi. til 
L. T, 7t)7 ; H‘) W.Tl. (>05. 

— : — Publication of Book in Mutilated Porm, ] 
— A book was originally imblished in its com- 
plete fonn in liSSli ; in ]S!t2 the ])ub]i, slier i.ssucd 
iiu edition of the book omitling the ]u'efaee, 
table of eonteiits. iniroduction, bibliographical 
notice and index : the atiihor ajiplied to restrain 


the cheque.s drawn upon them, and that their j ^'he ])ul)lishing or selling of tlie book in its 
po.sit;ion ivas .such that they were not to be Ai‘*dil<ated form on the ground tliat Ids re])utation 
trusted to cash the eheipies of their customers, vvoidd sutfer thereby flekl, that the^ plaintiffs 
At the trial the question of libel or no libel was remedy iii law was libel. Zpp v. (iihhinijK, (17 
left to the jury, with a direction that the cireu- i L. T. 2(lfl. 

lar, if. under the circumstances, libellous, was | , „ . , , , , 

published on a privileged occasion, unless there ; Words Spoken.]— , 'slanderous words must bo 
was express malice. The jurv failed to aa:rce. i bv the court ui the same .sense as the 

and were discharged. On motion to enter judg: i oidmarily understand 

menfc for the defendants : — Held, by the Common j a i,ast, -Knl ; 2 

Pleas Division that the cirenlar was oartable of 28 ; < It. h. t42. ^ ^ 

the meaning alleged, and there was evidence to , question in an action for words is, not 

support the iimuendo and also of express malice. ; pi^i'hv using them consitlered^ tliei.v 

niid the case must go again to a Jury. — On ■ secret reservation in his own 

appeal; — Held, reversing the decision of the 1 what he meant to have iiuderstuod as 
court below (Thesiger. L.J., dissenting), that ' meaning liy the party to whom he uttered 
there was no evidence that the circular was /^’*;'''- Awrf v. b Car. ic P. ilOS. 

■flefamatorv ill either a la-imary or a seeondarv | ,1", /Wtiun ot slander tor words, some of 
sen.se. and that, even if there was any .such evi- \ "’huui, if spoken and understood in their ordi- 
slenee, the circular was issued on a’ privileged ■ ''vould cerraiiily be actionable, the 

jieeasion. anti there was no evideuee of exitressed : consider whether, taking- the whole of 

malice. ' C<q>iM <tnd CountiOH liauli v. //r/d//, 1 conversarion together, the particular words 
.■;2 L. Q. B. 2:{2 : 7 App. Cas. 7-11 : 47 L. t. , ‘Pialitied by the other parts of the con- 

•<5(12 ; 31 W. H. 137 : 47 ,J. P. 21-1 H. L. (M.) I ''e'C'-'otion, as to .shew that they were nor intended 

: ’ ’ ’ ' ’ * ’ " I to convey the i<lea whieli their ])rimary and 

i ordinary nieanine' would dve. Shipleu Tod- 
— - Statements in Ne-wspapers.]— If a liliel i hnnfoi\ 7(kir. & i-*. (180. 
is sent to a newsiiaper. and tlie editor strikes out i 

the most lilielloiis jmrtions. and publi.shes the | Words not Defamatory per se.j — "Where 

reniaiiider. the writei- is liable for tlie part which ; words not defamatory iit their nature, even 

is jmblislied. Dufluj v. Ouxlfi/. 1 H. ik X. 1 ; 2~> j thoiigli prodiu-rive of special daiinage. are spoken, 

L. J„ Ex, 227 ; 2 ,liir. (X.s.) 4117. | the action is not iiiaiiitaiiiable. A'rUi/ v. Pur- 

IfmjfoH, 3 X. ik M. 117: .i B. i; Ail. 0-15; 3 
I L. J., K. B. 104. 8. P., SJietiliun v. Aheurm. 


- — Advertisement in Newspaper.] — An 
sidverliseinent in a judilie new.spaj)er strongly 
refieeting upon tlie character of an individual 
who has bet'll declared bankrupt, is libellous : 
although publislicd with the avowed intention of 
convening a meeiitig of tlie creditors for the piir- 
]i()se tif eonsulting upon the measures proiier to 
be adopted for their own seiairity, if the legal. 
object might iiave been obtained by moans le.ss ■ 
injurions. Brown v. Cnmnw, 2 Stark. 207 ; lit ' 

11. K. 727. I Words of Suspicion..] — Words inerelv 

An advertisement pulilislied in a newspaper j eonvoviiur suspicion will not sustain an action 
concerning any person, though conveying with it j f(„. shiuder. Sinnnonx v. MitrludL od L. .1., P. C 

an imputation injurious to the character of the ' ■ ' ” ' - - 

party about whom it is published, is not a libel if 
•ilonc bona fide, anti with a view of obtaining in- 
formation on the subject alluded tti in the adver- 


i Ir. B. y 0. L. 412. 


Imputation of Evil Inclinations.] — 

Sendilc, that words imputing evil inelinalions to 
a man which were never brought into action are 
not actionable. ILtrnxon v. Sfrttthm, 4 Ksii, 218. 
But an action for wortls whieli charge men 
ith evil ineUnations and ])ri!iciples will lie. 
, Jfoicv, 1 Bro. P. C. (14. ’ 


DEFAMATION — JVhat /N and is not Actionahln. 


iniltN- ihe ocra'.iini Ti'DiliM-eil it pnvilejieil. If wimls wltie.h, by tlieniselves. expressly 
V. //<■///. i) [5. y' S. 27i) : ;57 L. J., Q. H. charge a felony, are accainpanied by aii express 
12.'( : Ij. i!,. ;i fl. 1). :iiM) : is L. T. .7(11 : Ki \V. 11. : allusion to a tran.saetinn whieli merely atuounts 
s.'iT. ; to a breach of trust, no action will lie. Tluunp- 

It is no justification tliat the rurnotir existed. - -ww v. jytnvwtY/, 1 Camp. IS. 

Ih. So. if the transaction was a mere breach of 

The general rule that tlie remedy of a slan- , contract. f7//vV/>v. f'cnw;//. i’eake,-l ; H li. 11. (1 12. 
deivd per^'Cii, in cases wlu.-re the! words are i A decrlaration statin, u; that the plaintilf was 
uttered bv the ori,uinaI slaiiflerer to anotlier. i clerk to a minin."' company ; that the defendant, 
who i-niinmutican-s them To a third person. ' intendin.tt to eaitse it to he Itelieved that he had 
whereby special dama,ee arise.s. is aitainsr i he j been yuilfy in the course of his employment of ' 
inlcrtncdiato person tmd nor tlie ori,uinal slan- ' .nrave crimes and felonic.s, in :i diseoiir.se of and' 
derm, does nut tipply where tlie words are ■ coiiecrnin.n the plaintilf, spoke these words:, 
siiokcn ro a person wlio is under ti monil olihna- You have done things with tlie company for 
Tion To conmniiiiciite them to ti tliird. /Jerry v. i which you ou.ght to be han.ged, and 1 will have 
//■u/w/lcy. 1() L. T. 2f>:i. i jani hangetl before the 1st of Au.gnst’’ ; (thereta,Y 

In such case the comniunicttiion is pri vile, ired. j nieaniii.st that the ])l!iintiff Inul been .guilty of 
and tin* ori.einal utterer of the .slander is j felonies pun ishnblo hy law with death by luin.g- 
I'cspoimibh;. J b. dn,g) is good, on motion, in arrest of judgment.. 

Where slanderous words am not actionable ! ifr//wc/r v. .//aasr, H M. A W. J ill ; 1 II. A 11, Hti : 
I'ler se, no iictiou will lie tpsainst l:he ori.ginal i 7 L. ,1.. Ex. (ifi. 

ntterer of the slaiulev for <l;uuage m.snltin.g from ' The worils Yon have done an act for which I 
a repetition of it uiiiiuthnri.s(.Mrhy him. .zArZv'/w ; can transport you,'’ arc iicti<iiiiil)le without 
V. AV'<y/. 1 11. A (!. loil : :-n Tj. .1.! Ex. :?;ll ; .S .Jur. Atolloquium or innuendo. Curf h v. Oi/rfu\ 4 
CN-..S.) r,9:5 : (J L. T. :T)1 ; K) W. 11. .7<i2. j M. A Scott. :-lH7 ; 10 I?in,g. 417 ; 8 L. J., C. l\ I.7S. 

The ilefendant uttered a slander consisting of i An action will lie for .sttying of die phiiiitiff. 
a false iuiiattiition upon the chastity of the 1“ he is a returned convict”: th()U,gh the words 
])laintiff. tin nniiiiu-ricd woman, in the iiivsence , import that the pimlshment has been suffered, 
of the plaintiffs iiiotlier. The mother repciited Foirlrr v. iJoiL'diiftp 2 M. A Holt, 1T.(. 
it To the jtlaiutili, who repeateil it to tlie man to : The ttse of words imputing tin indiohiblc 
wliom she was eu,ga,i>’ed to Itu marrierl, and lie , offence is actionable or not. according to thC’ 
broke off the eii.i'a, Ament. Tlicre boin.g nonsense in whicli they may fairly be understood 
evitlencu that the liefendant authorised or in- ' by bystanders nut acquainted with the niattens 
tended the repetition of the slander, or that he | to which they relate, or which may reader them a 
knew of the plaintiff's enga,gemeur : — Held, that ; privileged cnmniunieation ; and the. .secret intotit 
an action of .slander could not be maintained ! of the sjteaker in uttering them in ihe jiresence 
inrainst him. Spr'ujht w (7(w;u/.y, (if) L. ,J., (i. li. of such hy.stander.s is immaterial. JLtiiltimon v. 
281 ; .55 J. P. 501— (,!. A. j Irdhij. 1(1 M. A W. 442. See iJalnf'n v. Jraftlcij, 

■Where special damage arises from the rejieti- 1 Ex. 200 ; 18 E. J., Ex. 81. 
tion of a slander, an action may lie maintained! 

a, gainst the person uttering tlie slander if he; Charge of Murder.] — The words. “You are- 
authorised or intended the repetition : or if the ! guilt,v (iuniKiiido of the murder of D.),” ure, 
repetition was the natural consequence of his j after the verdict, a sufficient cliarge of miinler, 
act : or. semble. if there was a moral obligation ; though the collo(]|iiium was only of ihc death, 
on the person in whose jiresence the slander was Poulte v. Ohlluim^ Cowp. 275 ; 2* 'VY. 131. Dtit). 
uttered to repeat it. lit. , Tlie words “ I am thoronghly convinced that 

I you are .guilty (iimueudn of the death of !).■), 

Communication, of Libel to Person. ; i^i‘d rather than you .should .go without a haii.g- 

Libelled.] — Xo claim can be maintained by tlie \ man, 1 will hang you,” are aetionalile. Ih. 
publishers of a libellous work against a person The words, “ 1 think the present business 
informing the individuals libelled of the imblica- i ought to have the most ri,gi(l imjuiry, for he, the 
Tion who liring actions against the ])ublishers : plitiidiffi murdered his first wife ; that is he 
re.suUing in the recovery ofdaniages. ,S7tY//t/er,v j (^dministerefl improper niediciiies to her fora 
V. Spinl'^iDul Krlhj.'i Credit Jndr.o Co.. 75 L. T. Certain complaint, which was the cause of her 
11)8 — 0. A. death.” are actionable. Ford v. Primrose, o. 

D. A 11. 287 ; 8 L. J. (o.S.) K. B. 40. 

2. Imputations of C'kime on Fiiaud. Bigamy.]— A declaration for .slandering tho- 

wife of (ho plaintiff alleged, that, the wife of the 
Generally.] — 'Words are not actionable as plaintiff and A. B. ivere brother and .sister, ;ui(l 
imputing eriiiie. unless tliey convey to the hotirer that the defendant spoke the .shinderous words of 
an express impnlation of some crime liable to and conceming the plaintiffs, their hit ermarria.ge, 
punishment. Ifoit v. >SrhdeJield, (t Term Hep. ami A. B., to the effect that it had been asce.r- 
091 ; 8 H. H. 818. tamed beyond doubt that the wife of the plain tiff ' 

Words imputing that the plaintiff has been and A. B. were not only broi her and sister, but, 

.guilty of a criminal offeiioe -will support an man and wife ; meaning to impute bigamy to 

action for slander, rvithout .'ipecial damage; the wife of the plaintiff. The defendant having ■ 
and it, is not nece.ssary to allege in the statement pleaded the general issue : — Held, first, that it 
of claim that they impute an iuilictable offence, 'was not essential for the plaintiff to prove the 
B t'/t/ii V, //amw, 52 L. J., (.j. B. 541 ; 11 Q. B. E. introductory averment that the wife of the 

609 j 49 L. T. 201 ; 47 J. ,P. 488. plaintiffandA.B.were brotherandsister; :uid- 

Words imputing a crime are actionable, though secondly, that the declaration was good, the 
they describe it in vttlgar language, and not in words spoken sufficiently shewing an. "intention 
technical terms, Colman v. Godwin, 3 Dough 90 ; to impute felony. Heinim v. Power, 1 0 M A W. 
2 B. A 0. 285, n. 564 ; 6 Jur. 858. 


2. Imputations of Chime on Fiiaud. 
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Charge of Theft or Eohhery.]— If nnc» calls I warden ha<l the possossimi of the bell-ropes be- 
•iinother thief, togothei’ with many other names | longing to thechureh. and (hat lie could not be 
of general abuse not imputing crirao. and, on no j guilty of stealing them : ami. therefonMio action 
other evidence being given to explain the sense | would lie for the words spoken, as they did not 
in which (he word thief was used, the jury ' iinpntc an indiel able offence. Jurlmoii'w Arhuns. 
iiiuls for the plaintiti. the court will not set the I 2 Seott, oUt) : 2 Bing. 402; 1 Hodges, 

verdict aside, for the action may he maintained ! 839 ; .n L. J., C. ib 79. 
for the won! thief. Penfold v. Wedeote, 3 B. j ' 

A: I’, (x.ii.') 33.“). ' Larceny hy Husband of Wife’s Pro- 

The wonls, Tie i.s a thief, and robbed me of ' perty.1 — It is no offence for a luisljaiul to take 
my brieks." are actionable without any intro- ; his wife's money while they are living together ; 
dticlory averment. Sfoiinrn v. JJntfon.'ld Eing. ! sod aliter while they are living apart. Therefore. 
402 ; 4 M. k Scott, 1 74 ; 3 L. J., 0. ?. 109. " ! words .spoken aniounling in substance to an 

The following Avords, alleged to have been j allegation that a husband has robbed his wife, 
spoken, by the defendant of the p)laintiff : — “You ^ and nothiner more, will not supjiort an aetion for 
TObbeil nie. for I fomnl the thing yon have done j slander by the Inisband against the .speaker, ^luee 
it with,” are actionable, ])er se. without any col- j they do not in themselves impute an imlielahle 
loquium or iunneudo to explain the sense in j offence. Lemon S'niniioii.<t, 'u L. J., Q. 8.200: 
which they were used. .Rowdife 'v ■ .7<J(lmontJ.\\ 7 i ,30 W. It. 301. 

M. ik W. 12 ; 9 Jj. J.. Ex. 278 :'4 Jur. 084. Sect. 12 of rhe JlarriedWouieu's Property Act, 

The words, “ He . robbed J. W..” are aetionahle, I 1882, wliieh alotu' erc.ates any siieli offenee on 
as imputing an offence {nmishabie iiy law. Tom- \ the ])art of the husband, contains a proviso tluit 
Unmm \\ ihRMelifftih. 4 B. fc Ad. 030 ; 1 N. AM. ] -'no eriininal proceeding .diall be taken by any 
4o5 ; 2 Jj. tl., K. B. lU.a. ' wife against lier husband while they are living 

: If they were said in any other setiso the together as to or cnnceniingany projjertyelainK'fi 
defendant nuist show it. Ih.‘ : hy her, nor while they are living apart as to or 

The words, “He was )iut in the roundhouse for \ cniiceriiiitg any act (lone by the liu.sband while 
stealiug ducks at CrowLand,” are actionable, if j they Avere living together concerning pmporty 
laid to have been spoken falsely and maliciously, 1 elaimed by the wife, unless such })roiicrty shall 
Rmvoi' V. Iliden, 2 Wih. 'M). ' 1 have been wrongfully taken by tlm husband 

In slander the words were. “You are a thief : j when leaving or deserting, or about to leave or 
you robbed Mr, L. of 307.” The words tvere i desert, his wife.'’ Accordingly, unless the tvords 
■spoken in the he.aring of B. and of several | eomplaincd of allege that. beside.s robbing his 
strangers. B. knew that the words did not mean , wife, the luisbaud tvas living apart from, or 
to iiipnite felony, but meant to impute that the or deserting, or about to desert her, they eontaiu 
■ plaintiff had improperly obtained 307. from Mr. j no imputation (ff an indictable offence, and con- 
L. to compromise an action for a distre.ss : — i sequeutly impute no act iunable slander. Ih. 
Held, that, under these circmnstances, the (pies- j 

tion to be left to the jury was. not what the | Suspicion of.] — A declaration, after 

defendant meant by the words he spoke, but what I stating by Avay of indueemont that the clefen- 
reasonable men, hearing the words, would under- j dant used the words. “ I Inive a .snspieiou that yon 
stand by them. Ilnnlu/iftoit, v. Bilhij. 2 Car. k Iv. robbed my house," fot the purpose of ex])ressing, 
440. *■ ' ! and tliat the words were understood as express- 

Semble, also, that if all the persons pivsent j ing. that the plaintiff had feloniously stolen 
when the words were si)oken bad known t hat the j goods of the defendant’s, set nut the slanderous 
words did tiot ivnpute felony, that Avould have i words as follows : “ I (meaning tlie defendant) 
been an answer to the action. Ih. have a susjiicion that you (moaning tiie plaintiff) 

xVt the trial of an aetion by A. against B. for and B. have robbed my house (meaning that the 
-slander, A. proved the words used to bo “ Yon’rea plaintiff had feloniondy stolen anti carried away 
thief and robbed J. C. of his mon(‘y.'’ while B. 1 goods and chattels nf the defendant), and there- 
fore I take yon into custody ” ; — Helil, that the 
plaintiff Avas not entitled to" a verdict, nnless the 
jury found that the Avords sp(Aken by the defendant 
imputed to the plaintiff a direct charge of felony. 
Tozer v. Mmkford, <> Ex. o39 ; 20 L. J., Ex. 225. 

A libel Avas lieaded “ Horse Stealer,” and theiT 
alleged (hat the p)laint iff AA'as taken up on sus- 
picion of liaving stolen a horse, by a constable 
AAdio A\ms informed that “ such a character” Avas 
at a certain publioliouse ; it then Avent on to 
.state , circumstances of suspicion against the 
plaintiff, and ultimately that, having obtained ' 
permission to go out of tlie constable’s sight, he 
made his escape, but Avas retaken, and conlined 


jtroved rhe Avords to be “ Y'ou’ve got J. C.’s bmss.” 

I’lie fact Avas ,T. C. had lost money, and it Asms 
thought A. had found it : — Held, that the judge 
rightfully ((rid the jury t hat they were toeonsich'r 
Avhether A.'s A’crsion or B.'s version of the Avords 
used was eori'cc't, and, if they believed A. theyAvere 
to lind a A-crdlct for him : and that Ire was not 
bound to tell them that the tinding of J. C.’s 
money was no felony in itself, and t hat if they 
AA'ere of opinion th.al B. imeuded not to impute a 
felony but rner-ely the <rirc;umstanccs of .1, C.’s 
money being found, then they were to find for. 
the (lefcnd.ant. AtlTumon v. JVeirton, 3 W. i.{. 14. 

An allegarion tlrar the defendant said of the 
plaintiff, Bhc secreted bv. OrZ. under (he till,” , in goal for e.vami nation. The defendant pleaded 
stating, "These are not times to he robbed”: — ! a just itiuat ion as to all of the liiiel excejtt the 
Held, to import, that, the plaintiff, AAdicn secreting , Aviu-d “horse-stealer.'’ setting out the several cir- 
the 1 a‘. (UL, had xrsed the latter AA'ord.s, and that j eumstanees irhited in the libel : — Held, that as 
therefore the allegation did not contain that | the declaration alleged that the libel was in- 
wbich AA’as actionable per se. Xdli/y.Pfnii/tf/lon, \tinulod to convey a charge of felony, and this 
2 N. & M, 400 ; 4 B. k Ad. 700 •, 3 L. J., K. B, 104. ! intent Avas not denied })y tiro plea, the statement 

A plaintiff brought an action for the AA'ords, | of circumstarrees of suspicion to exerrse jrart of 
“■WTio stole the parish bell-ropes ? ” Innuendo, i the libel was no sufficient jn.stification. AFonntney 
that the plaintiff whilst churchwarden had stolen j v. Watson, 2 B. k Ad. (573 ; 9 L, J. (O.S.) K. B, 
the parish bell-ropes : — Held, that the church- 1 298, 
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Charge of Buying Goods, knowing them to 
have been Stolen." — A (lec.Iarjitioii nliivA-d tluit 
til' di'fi tui lilt in ii linfi '•[Kike iiiid {lublihheil 
of iiiii I'liiiniilT. iimi of his irmie. the words fol- 
l"win,ir : — •• I luive lieeii robbed of tliree dozen uf 
winches : you have bou.srlir two. one at 3.y. and 
one at 2.V. ; you know widl wiieii you iKUigiit 
tlii-ni that they cost nie three times as much 
making ;i> you gave for rheiu, and tliaf they 
could not have been come hone'.tly liy” : whero- 
ujioii the jilaintiff said to the defendant. •' I have 
lioiigiit indf-a-dozen winelies fj'om :i new maker 
the week before tind theji [irodnced and 
siiewcfl some of >ueli la-t-jnentioned winches to 
the defemlant. who rhereniion rejdioil to the 
l»iaintiff, "Oh. no I those are nut my winches, 
Volt know that well enough ; these (the flideii- 
datif meaniii'j- and I'ointing to eerttiin other 
winclie'.) tire mine. 1 am sorry to say anytliing 
against any tradesman, but will bring the man 
wlio stole iny winches tmd let vatu see him, for he 
is in my cti'itody" ; thereby meaning'- th.at the 
idaintiff had been guilty of buying the winches, 
knowing them to Inive b'/eii stolen : — Held, in 
arrest of judgment, that the declaration con- 
tained one eoimr only; that the former words 
were iictionable: tliar, .all the words a,i)iiearing 
to have been spciken by the defendant in one 
eotitinueil discourse, it was sutlicieiit that some 
•of them were aetioiiahlo. though flamages were 
given upon the whole declarsition. Alfinl v. Fur- 
hm\ 8 Q. B. .‘-tof; 1,‘ L. ,J., Q. B. 2.‘>S : lb Jur. 7U. 


Secus, saying that he was perjured, because 
perjury carl only be eornmitted in a judicial or an 
atithorised proceeding. Ih. 

The words. *• His oath (jught not to be taken, 
for lie has been a forsworn man, and I can bring 
people to fu-ove it ; and that they wlio know Idm 
will not sit in the jury-box with him," are not 
actionable [ler .se. ILdl v. WcedoiK 8 D. &; E. 
140; 4 L. J. (o.s.) K. B. 204. 

Tlie (Icferidaut saying of the iilaintifl', that "he 
was under a chargelif a iiroseentioii for [lerjury, 
ami that (4. W. (tin tittorney of that name) h:id 
the attorney-geneivars tiirections to prosecute the 
lilaintiff for {lerjury,” is actionable. lloht'Vtg y, 
(Aimdeiu y East. 03 ; 0 E. E. 513. 

j Charge of Emhezzlement. ] — Slander for accus- 
! ing the plaintiff of felonious embezzlement. The 
I [ilaintitf had been cho-sen and sworn in at a 
j coui’tleet held by a corporation, as chamberlain 
I of certain commonable lands. The duties of the 
I chamlicrlain (who received no remuneration) 
j were to collect moneys from the commoners and 
[other persons using die commonable lamls ; to 
i emiiloy the moneys so received in keeping the • 
; lands in order ; to account at the end of the yo.ar 
' to two aldermen of tlie corporation, and to pay 
I over any balance in his hands to his successors in 
I office ; — Held, that the [ilaiiitiif was not a .ser- 
1 vaut, or person emiiloyed in the capacity of a 
'servant, within 7 k, S Geo. 4, c. 2i), .s. 47. as to 
! embezzlement. Widiiimg v. SMf, 1 Ck iJc M. 075 ; 

3 Tyr. 08.S ; 2 L. Ex. 3b3 ; 3 L. J., Ex. 1 10. 


Charge of Forgery.] — No action lies fm- tliese 
words: "I will take "him to Bnw-street on a 
•charge of forgery,’’ without innuendo, because 
they do not direeViy clim’ge the [lersoii of whom 
they are s[)oken with felony. TftirrLwn v. A7«y, 
-4 Price. 4(5 ; 7 Ukaunt. 431 ; 1.3 E. E. 524. 

The wonls, “You are a rogue, and Iwill prove 
you a rogue, for you forged my name,” are 
••actionable. Jmeg v. Iln'ite. 2 Wils. S7. 

Ailvertiseinent in a newspaper as follows : 
■“To bill-brokers and others. Caution. Eeward. 
^^'hereas information has been given to me, that 
attempts have heoii made to obtain the diseoinit 
•of a bill of exchange bearing date. London, May 
25, 1825. aiul [jurporting to be drawn by one 
John iStocldey ujion and to he accepted by the 
Dowager La<ly 1’. Turner for (I.OUO/. with in- 
terest, payable' twelve months after date to the 
■order of the said ,T. Stockley ; 1 lierehy give 
notice on liehalf of tlie Dowager Lady P. 1’. that 
she has not accejited ^ucli bill, and that if licr 
name .‘•hnuld appear on any such instrument the 
sanie has been forgefl ; or her liaiidwritiiig to the 
acceptance of the bill, if genuine. Inis lieen ob- 
tained by fraud, iii Total ignorance on her part of 
the intended effect of the signature. Any person 
who will give [lositive iiifoninitiou to mo of the 
party in possession of the instrument shall be j 
handsomely rewarded. Thomas Bums” : — is not 
a libel on Stockley, at least without innuendo and 
proof that he was the [lerson designed to be 
cliarged with having forged Lady Turner’s name. 
Siiiridni v. Clement. -1 Ihiig. 1(52 ; 12 Moore, 37(5 ; 

5 L. 3. (o.S.) C. P. 131). 

Charge of Perjury.] — Saying of the plaiiitiif 
that he had forsworn himself, and that the dufen- 
«dant had three evidences that would prove it, is 
not, actionable, without shewing that the words 
were .spoken with reference to some judicial pro- 
ceeding in which the plaintiif bail "been sworn. 
IMt V. l^eJuileJielcl, 5 Term Eej). 51)1 ■. 3 E. E. 318. 


■Words Imputing Fraud or Dishonesty — 
Swindler.] — Saying to another “ You are a 
swindler.” without other words, is not actionable. 
SitPdle V. Jindine. 2 H. Bl. 531 : 3 E. E. 502. 

The siieakiug and publi.driiig of a [lerson that 
i lie is a swindler is not actionable, in the absence 
i of an allegation that the word was spoken in 
relation to an office, trade, profe.ssion or buisiuess. 
lildfdt T. Hunt, 2 L. E.. Ir. 10. 

To say of one who cariaes on the business of a 
corn vendor, •' You arc a rogue and a swindling 
ra-ical ; you delivered me ioO bushels of oats 
worse by Cttl. a bushel than I bargained for,” is 
actionable without proof of special damage. 
Thmnun v. du(dtnnn,, 3 Bing. 104 ; 10 Moore. 425 ; 

I 3 L. J. (O.S.) G. P. 182 ; 28 E. E. (505. 

I To ju'int of any [lersou that he is a “swindler,” 

; is a libel, and actionable. PAnnon v. Stuart, 1 
i Term Eoj). 748 ; 1 E. E. 35)2. 

1 A decl.aratiou, after reciting that divens iier- 
sons liad been associated together, under the 
name of -‘The 8ociety of Guardians for the Pro- 
tection of Trade against Swindlers and Sharpers ” ; 
and that the defendant, under colour of being the 
secretary of the society, had from time to time 
[uiblished printed reiiorts for the purjiose of de- 
noting to the members of the .society tlie names 
of such persons a,s were deemed .swiii(ller.s and 
sharpers, and improper persons to bo [u-ojiosed to 
be balloted for as meinhers of the society, set out 
the following liliel of and eoiiccniiiig the plain- 
till: — “Society of (TUj:irdi;ins for tlie Prol;cc1;ion 
of Trade against Swindlers and Sharpers : 1. 
(raeaiiing the tlefendant) am directed to inform 
you, that G. (nieaiiiiig the plaintiif) and 0. are 
reported to this society as improjier to bo jiro- 
posed to he b.aEotcd for as meinhers. (Meiining 
that the plaintiff was a swindler and sharper, 
and an improper person to be a member of the 
society).” After verdict for the plaintiif, and 
writ of error brought : — Held, that the innuendo 
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wii'! Jtot wnrrautcil by iht* libel; ami that the 
wmU of the libel, unexpltiineil by inti-nihuitnry 
matter, were nor aetioiiable. (lohhfnH t. i'i».s-.v 
(Jn onvr). 1 :M. P. 402 : (i B. lx: C. 154 ; 2 ,1. 

140 : 0 I>. A: R. 1'.I7 ; 4 Bias. 4.s<» ; 2 Car. & P. 252 : 
2!) K. P. C.lo. 

Welcher.] — A deelaratioii alle.ired that the 

defeudiiut called the piaintifi: "a welelier" (rneaa- 
iiitr a ]ier.'?ori who (.li.shoiiestly apijvopriates and 
embezzles lunney deposited with him). The evi- 
dence was that a welcherisa peixm wlinreeeives 
inoiicy wlii(,*h has been dejjosited to abide tlu; 
event, of a rata;, and who has a iircdetennined 
iriteution to keep the mniiey, and not to part 
with it in !Uiy event : — Held, that as the term 
does not necessarily inijnite the otl’enee of em- 
bezzleimait. it does not ini])ly an indictable 
offenet^, and so is not actionable. JUackmtni. v. 
Ih’nfDtt. 27 L. T. HM. 


r Charge of Withdrawing Horses in order 

to Win Beta.] — A declaration slie\ve<l that the 
plaintiff was a member of tin* Jockey tJnb, anti 
subscriber to the Derby Stakes at Epsom, and had 
withdrawn a iiorso whieli he intern ied to run. It 
set out WO] dswhicli imputed to the plaintiff that he 
had entered the hoi-so to run for those stakc.s. and 
had afterwards withdrawn him for the })urpose 
of getting an unfair tid vantage over ]iiirties with 
whom he had heavy wagers on the result of the 
race ; — Held, that the action would lie, and this 
whether or not the trai]sacrion.s in tvhioh the 
(ledaratinn shewed the plaintiff to be engaged 
were leeal. Gn-riUr v. dhapwtui, D. & il. 558 ; 
5 Q. B. 731; 13 L. J., <1 P,. 172; S Jut. 
189. 

Blackleg.] — A declaration alleged that 

the defendant asserted of the plaititiff. ‘‘ I am 
surprised That Mr. li. should aUow a blaekle.g'’ 
(meaning tin* plaintiff) “ in this ro(jm ’’ (meaning 
that the plaintiff obtained his living by dishonest 
gambling, and was a j)rofes.sed gamester). A 
witness having deposed that Hie defendajit used 
the language* with refei’encc to the plaintiff, was 
asked, ‘'Wiiat did you understand by tlie word 
‘ blacldeg .’ ’ “ who i*eplied, “ A person who cheats 
at cards’’ ; — Pleld.jier Pollock, (.'.B.. and Watson, 
B. (disseutiente — Martin and Bramwell, BB.). 
first, that the word ‘•blackleg” is not actionable 
without special damage. Banirtf v. AUen, 3 
H. k. X. 37(: : I F. & F. 125 : 27 L. J.. Ex. 412 : 
4 Jur. (K..S.) 488. 

irelil, secondly, that tlie above evidence of its 
meaning was iiujiroperly received. Ih. 

HcM, thirdly, that even if flit; evidence was 
receivable, it did not prove the iiimiendo as laid 
in the declaration. Ih. 

The saying of a, man that he is a hlaekleg is 
actionable witliont special ilamagc. because it 
imputes conduct for which he is liable to be 
indicted under 8 k. l> Yict. c. Id9, s. 17. Ih. — per 
Martin and Bramwell, BB. 

— — Villain.]— A letter written to a third 
person, calling a person a villain, is actionable, 
without proof of special damage. Bell v. Stone, 
1 Bos. & P. 331 ; 1 E. E. 820. 

Gambler,] — ^To write of a man that he 

has been engaged in a gambling fracas, arising 
out of a dispute at play, is not libellous, without 
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iaii averment that illegal gambliugand play w'ere- 
inteiirled. Forhrx x. K'ukj.'I D. P. F. b/2. 

A waiting in which a party is spoken of in ; 
language usually applied to the keeper of a- 
' gamhtEr-house. is libellous, whether the won Is. 
are capable of being ai)plied by an innuciulo. 
to speciiic charge, s of unfaii' itractices or not. 
IHiihif V. Tlioiojmot, 1 N. Ac M. 485 ; 4 B. & Ad.. 
.821 ;'2 L. J.. K. B. 140. 

Affidavit-man.] — Calliug a 

■ affidavit-man i.s libellous, for it means a man. 

* who is ready to swear on all occasions, un’tliont 
1 anv coiiusaju’e of tlu* fact. Auo//.. 2 Atk. 

I 4l>i>. 

. Convicted Felon— Punishment for Felony 

: endured.] — An action will lie for .saying of tlie 
^ plaintiff, "He is a I’etnrned convict” ; though 
1 the words inijjort that the jtunishment has been. 
sntfeie<l. Fowler v, Dotrdiu'ij. 2 AI. ck Hob. Hit. 

In an action by the editor of a newspaper 
^ for libel by printing and publisliiiig of him 
in another newspaper that he was •• ,a con- 
I vic.teil felon,” and abo a "felon editor,” tlie- 
I defemlant justified, alleging that the plaintiff 
: had been eouvicted of fehmy and sonten<*e<l 
j to twelve inonflis" hard labour. The plain- 
i tiff replied tliai: the conviction had taken jjlace 
j many years j)revionsly, that he had endured' 

. the pm'ii>hnient, aiid had therel>y become hi the 
1 same sLtnation .as if a piardon under the gi'cat 
j seal had been granted to him. At the trial the- 
' judge hold that tlu; alleged libels merely meant 
'that the pil.aiutiff had been convicted of felony,, 
and that this being true, the pilaintilf could not 
]-ccovor ; — Held, that niinn deumiTors to the jus- 
tification and to the reply the pilaintiff was 
entitled to judgment, amt also that there must, 
he a new trial. Per Bramwell, L.J., that the- 
words ‘-felon editor itnjdied that the plaintiff 
had heeii guilty of felony, and the justilicatifin. 
did not allege that ho had actually committed 
felony ; ami therefore, although the plaintiff 
might he "a convicted felon,” yet the jnstifieu- 
I tion being pleaded to the whole cause of actioa 
I too wide and formed no defence. Per Brett, 

I L.J., and Cotton. L.J., that the qirestiou as to 
the meaning of tlie alleged libels ought to have 
1 been siffimitted to a jury : that by 9 Gen. 4, c. 32, 
j s. 3. ;i penson convicted of felony, after emlnring 
I the {mnislinient is in law no longer a felon, mul 
jthai the jiistffieatiou was bitd for not allegiug- 
I that the jilaintiff was then enduring the pniiish- 
i ment. Jjeymitn v. iMfimer, 3 Ex. D. 3.52 ; 

' 47 L. J.. Ex. 470 : 37 L. T. 819 : 2(> li. 305 
; 14 Cox, C. C. ,->l— C. A. 


Other Imputations of Dishonesty.] —The- 
words. " Ho has ilofraudcd a inealman of a 
I'oan luu-se,” are not actionable witliont siieciai 
damage. llirlnie(hi))i v. Allen, 2 Chit. (157. 

An action for saying (jf a niorchaiit, He has 
bronglii a false bill of lading i'oi- half the cargo* 
(meaning the lading f)f a piarticular ship)) 
ali-eady,” whereby ho was injured as .such mer- 
chant, and lost the confidence of several p)ersuns, 
was held not maintainalJe, ajid judgment accord- 
ingly suTcstetl, beeau.se the words did not of them- 
selves imp)nte any crime. Fehe v. Linder, 3 
Bos. k P. 372. 

A declaration stating that the p)lainliff was an 
auctioneer and an appraiser, that the defendant 
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.m soon... 

,s a .lan'inedrasJ; S has limORAi,nr. 

1 * 1 ^' our ui liH)^. nil lluj valuation,” is i Generally.] — In general, am- dianre of immoriT 
iluf.r 'ni -v’- Lii^'tuu, 11 I condiicr, although in matters^ioj, I'mnishable In- 

T t/v V ■ • i law, IS libellous. !>/«/« i 

lo^a.r nl a commission agent thar he is an,' •'' l^ing. 17; 2 il.& P. -12; G L J fos'i P Pi- 
unprnm,{,k.,i mam ami borrowed money withou? i ''50 Iv. E. .mlo. ’ ' ’• 

d-im-nV!'' ueUoiiablu witlioui special; ^viiting in a letter that the 

‘>;tl S Car, A- P. . Plaaitlff sfuirk of Inlrnstouo and has the iteliA 


^ The; foll.jwing imblicarion is not libellous :— 
'•-Nonce, any person giving inf. irmation where 
ant proi.erry may ue found lielonging to H. C-. 
a prisoner in the King's Eeueli prison, Imt 
lesiduig within the rules thereof, at .5, -I and G. 
i ortiand-place, Porougli-road. shall rceoive ."> oer 
cent, upon rhe goods rceo vend, for theii- tr.iuble, 


' iMr. Levy, KeCei 


1 i/hm- v. d/a/nsfZro/, 2 Wil^ 

Lut mit for representing to the commit tec for 
managing a volunteer corps that one of its 
members was an unfit atid improiier person to 
continue a member. Burhaucl v, ITookhim. G 
Ksp. lot). ’ 

These words:— ‘'The llev. John Eobinson and 
i\Ir. James Eobinson, inhabitants of this town, 


street." (fowiirrf: v. ./Ary. l^P. .y J)’ 211 ’"’h 

iV ^ -ir- 7-hS; 8 L. j'. 

(4 B. i) : 2 Jur. lOIG. ’ ’ 

'I'he j.laintiff alleged in his statement of claim 
tiuit the dehiidant falsely and malieiouslv s].oke 
and published of the plaintiff the wonE, •' His 
sho{) IS lu the market," meaning therebv that 
thejilaintiff was going away, and was guiltv of 
trauduleut conduet in his business, inasmuch as i 
he had received .subscriptions from members of a i 
certain club. wtdJ ..i , . , i 


, o il tueir cronnie, — “gigov.., xw.ijiusun, inuuDiiants of this town 
el.l er-lane, Kleet- y “‘ung persons that the proprietors and anuuai 

r. ik (I siibscribersthink itnron..,- lA n.-c-AAinf,, ;„;A 


j ; ; ‘.•oi Hit; iiropneiors ana anuuai 
I subscriber.s think it proper to associate with, arc 
lexchulcd this room,” published by lawtinVr a 
I paper on which they were written, ] airport in to 
■ be a regulation of a particular society, are'not 
liDehous. Uohnuon. v. Jermipi, 1 Price, 11. 

It is injclkais and actionable to publish’ of a 
man that he has been guilty of gross misconduct, 
and insulted females in a barefaced niauner. 
CUment v. C'7//r/.v. if E. Ac c. 172 ■ 4 NI & P lov. 
7 L. .1. (O.S.) K. B. m ’ 


he had received .subscriptions from members of a ^ ^-J-Co-S.) K.B. 189. ' ’ ' 

unnb!!?t they would be Action for libel consisting of the following 

tw Ji i therefrom .-—Hold, in a newspaper; -‘Mr. Eichards /thf 

the ivords, nor liemg in themselves defania- Phtmtilf) is an old man, being, as -ive hoai° 
toi J , and There being no evidence to wholly sini- tipwanls of .sixty years of age. He also exercises 
imlLu ^ h^'feudaut wa.s entitled to power, nece.ssarily delegated to him by Lord 

A / •' slander, where the ‘tufl ought, therefore, both on account of 

1 laintiff, lu hi,s .statement of claim, .annexes a his years and of his influential station, to be the 

man to protect the wives and damrhters of his 
adorn t:annut discard that and ^loighboiirs from the ruffian’s insult rather than 

adopt anorhci. ]\\here words, which are not violate iii their persons not only the decencies 
slanderous in their primary .sense, are taken in of .society but the mode.sty of nature. We .should 
In |hstmct from their iirimarv he sorry to hear that .any man, who had Lived to 
wmild be evidence of facts wiiich liichanl^ years had been pronounced guilty 

would reasniiably make them defamatory of such nn .v . ... 


,, ....... -j'-cii ..uunuimcea guuty 

iiuiKc laem aeraniatory in ottence as is alleged .against him • vet 

lT G07™'S' W P f'^/'-‘"B“^'™hc:V'ourneighboiiiv^ 

i. .Mi , 2J \\ E. 172. piotection which it is our duty to throw over the 

regular jirover under virtuous of the gentler sex, compel us 

ni f ’• «o imputation expiess a hope that Lord Gage wiU see the 

upon the plaintiff m the way of his tmde, are Pi'^Pnety of instituting some inquiry ” IS 
not in tliem.selves actionable. A/iglfl v. Alf‘.L-- verdict for the plaintiff :— Held, on motion in 

''' J'-Aom, that nmS,ten£ \-Z 

1 he publication of a placard, .Stating th.at the hbelloiis on the plaintiff. Iticliarch y Cohen 

prosecutor is mrlebted in a large sum, and offer- ^ J-. Iv. B. 2] 0. ' • 

nig it tor sale, is not necessarily libellous Eca « * -r. 

V, Cocihlari.i K. A:P. 31G. ’ ' * Person’s Mind being Affected] 4. 

In an iicriou on a libel for publishing a hand- l>erson’3 niiml is 


V, .. . V<w X- , *. X X • — -..-.w* JCXll.CUliCa, 

In an action on a libel for publishing a hand- ! 'I’’*"?® that a ]>erson’s miml is 

b; , offering a reward for the recovery of certain ! t ^ v. Llmjen, 

bills of exchange, and stating that A is sus- 1 "b’ . ^ 


U4. cAuuuuge, ana stating that A. is sus- « , 

pected of having embezzled them, it Is a »ood i- P» “^‘'’■bcious, unles.s made in 

deteucc on the general issue that the h.andbill .r arising out 

was solely with a view to the protection of 'J,!"“/^**''-'7,^^'l“«h thcpersonmaking 
poisons hab o on the bills, or to the conviction Ih. 

! Einden.y. M.A: ’ll -1(51 - ba]ilj wainlcd by any reasonable exigonoy, 

GIE. E. 74.8. ’ anti bonestly made, it is privileged Th 

A ;;«f Sif ‘j2'S « - - vie 

he had a.lvucatcd high ones, and i^isJS a Idvmi f ^ h‘^«i 

sum of money not to be paid lo the noor • mTd ntwf disorder, and three or four 

that he waA a person i vhoi h^ The W r?’ actionable, bccau.se 

able'., pi- ^e.SmurLiylmmS^^^^ taSoT-T^ ^ -n- 

.NWko,y. in 21. A: W. 488 ; 12 L J ’ Ex IS • “"t actionable, becamse it is 


IS 
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( 'ailing a woman a whom is not actionable I 
except in the city oi: London, by reason of the 
custom there to cai-t whores ; but there the words | 
must charge that she was a w'hore in London, as ! 
it is not sufficient if the declaration merely i 
alleges that she resided there, llohrtixnii. v. 
Pondh 2 8elw. N. P. 1224. See Pmid v. 

4 Burr. 2418. Kfiyer Padwklu 4 
Burr. 20:52. 

So calling a woman a strumpet in the city of 
Bristol is aediouahh; there, by the custom of the 
place. Pav/W’ V. iS7/rtW), I WiLs. (:!2. 

imputing to a woman want of chastity 
arc not actionable, mdess attended by the loss of 
some mat (‘rial tem\joral adv.-intage. 2li>h/;rtx v. 
iiVZ/erAv. .I 13. i: S. ;584 : Stl L. J., Q. B. 24!) : 10 ■ 
Jur. (it..s.) 1027 : 10 L. T. 002 ; 12 K. 90!). i 

The words, ‘V You are living by imposture ; you i 
used to walk St. Paul’s Churchyard tor a living," 1 
spakcTi of ji woman with the intention of ira- I 
puling that she was a swindler and a prostitute, . 
are nor athioiuible without; sjiocial damage. 
Wilhi/ V. JJldoii. 8 a, l\. 142 ; 7 D. L. M8 ; 18 
L. J.,'C. P. 820;' la.liir. 700. 

An action by husband anrl wife, for words re- 
peated to him by the wife, imputing to her wanit 
of chastity, will not lie against the author of the 
slander, Pm'ltiux v. A'cafC 1 H. & G. l.")3 ; 31 
L. J., Ex. 331 ; 8 Jur. (K.s.) 593 ; 0 L. T. 394 ; 
10 W. £. 502. 

Immorality in Men.] — To say of a man that 
he has the venereal disease is actionable, without 
proof of special <lamage : though it is otherwise 
if the words arc .s]Kikcn in the past tense, lihod- 
icorfh V. (rmif, 8 Scott (n.r.) 9 ; 7 Man.i.y G. 334. 

Words sjioiten of a tradesman, imputing to liiui 
criminal intercourse with a female employed in 
his trade, are not actionable (although laiil to be 
apokeu of him in his trade), unless they can bo 
construed as imputing that he keeps a bawdy- 
house. Bi'i/nc V. Coojwr, 5 H. & W. 249. 

Clergymen.]— (S'ee post, col, 55(3. 

Keeping House of Ill-fame.] — A. brought an 
action for speaking these wairds : “ Your house 
is a bawdy-house, and no respectable people will 
live hi it.” The words proved were addressed 
to his wife, and were as follow’s ; “ You are a 
nuisance to live beside of ; 5’ou are a bawd, and 1 
your house is no better than a baw’dy-house ” ; — 
Held, that the words w’ere actionable without 
special damage, and .substantially .supporteil the 
declaration. Ilufjdt? v. litujuohh, 7 C. B. (N.s.) 
114 ; 1 L. T. 9. Bee Bvytie v. Cooner, 5 JI. A, \V. 
249. . 

In an action for exhibiting an inscription 
opposite to the ])laintifl;‘s house, insinuating that 
it was a house of ill-fame, it w.as alleged in the 
declaration that, he carried on the business of a 
retailer of wines there ; — Held, that such alle- ' 
gat ion might ho rejected as surplusage, there! 
being no averment that the piihlicatioa of the ■ 
inscri])tiQn w'as of and couccruiug the ]ilaintiff 
as such retailer of wines. SimU v. Muxscii, 2 ■ 
Ktai-k. .559. 

In an action for suspending a lamp before the 
plaintifC’s house, for a similar purpose, the parish 
in which the declaration stales the house to have 
stood, and the tort to have been committed, is to 
be considered as venue merely, and not as local 
description, and it is immaterial whether there is 
any such pari.sh in existence. Jeffenes v. Pun- 
c(>mbe, 2 Camp, 3 ; 11 East, 22(3. 


Or Disorderly House,] — A declaration 

alleging that the plaintitf, being proprietor of 
rooms adapted for a dancing academy, the defen- 
dant -falsely and maliciously published of the 
building and rooms, and of the plaiuiilf as the 
proprietor, that the magistrates in quarter 
se.ssions having refused to renew a music .and 
dancing licence to the proprietor, all .such enter- 
tainments there carried on are illegal, and (he 
[U’oiirietor renders himself thereby hulictiible for 
keeping a di.sordcrly liou'^e, and every person 
found on the {iremises w'ill l;)e ii]>prehended uiiil 
dealt w’ith aecordiiig to law'.” by means of which 
premises he w'as prevented from letting the 
rijonis, discloses a good cause of aelion. JJ/y/irll 
V. JJuz-urd, 3 H. & H. 217 ; 27 L. ,J., Ex. 355. 


4. CAU.SIXU BIDICULB oh COKTEJrPT. 

(jf-enerally,] — On demurrer the court wall not 
construe the w’ords complained of mitiori sensu. 
but will see if there is anything which by reason- 
able intenduiont couvevs an imputation. Mau'f 
V. Phjoft. h. 11. 1 C. L.‘ 54. 

To" make w'ords libellous, the imputation miust 
I be one tending to bring the party into hatred, 
ridicule oi' contempt, with a society whose stan- 
dard of opinion the court eunnot recognise. Ih, 

Written slander tending to bring- a party into 
[jublic hatrcil and contempt is actionable. Wood- 
ard y.Poirxiiif/, 2 JI. k. Hv. 74. Bee also ('lentrnt 
V. Chirix, 9 B'. & 0. 172 r 4 JI. (t II. 127 ; 7 L. J. 
(O.S.) K. B. 189. 

Bo is any libel tending to bring a party into 
ridicule. Tintm (^Arclihixlioj)') v, Itohoxon, 5 Bine-. 
17 ; 2 M. & P, 32 ; (! L. ,J, (O.S.) 0. P. 199 ; 30 
11. II. ,".30. 

It is a libel to publish in a new'sjjaper a story 
of an individual calculated to render him ludi- 
crous, although ho may have previously told the 
same story of himself. Cooli v. Ward, (3 Bing. 
409 ; 4 JI. & P. 99 ; 8 L. J. (O.S.) C. P. 12(3 ; 31 
li. 11. 450. 

If words charged to be libellous may, in their 
ordinary acceptation and without the liid of ex- 
trin-sic circumstances, be reasonably understood 
as derogatory to llie character of the plaintilf, 
judginont cannot bo arrested. WaltUa v. Healcn, 
7 C. B. 591 ; 18 L. J., C. P. 241— E.x. Oh. 

Bo w'here the words used in terms general, and 
the innuendoes apply them to the pfaintilf, and 
the jury so finds, the judgment cannot be arrested. 
Ib. 

Charging Ingratitude.]— To cluarge a man 
W’ith ingratitude is libellous, and such a charge 
may also be libellous uotw’ithsianding that the 
facts upon w’hich it is founded are stated and 
they do not support the charge. Co,p v. Lee, 
38 L. .1., Ex. 219 ; L. 11. 4 Ex.^ 284 ; 21 L. T. 
178. 

Heartless Conduct.]— An action lies for 

a libel stating that although the iilaiutiff was 
aware of the death of a ],)ei'f,ou oecusicuied by bis 
improperly ihiving a carriage against that, in 
which another person w’as riding he had attendud 
a public ball in the evening oi the same day. 
Chm’cliill (^Lord) v. Ifiint, 1 Chit. 480 ; 2 B. k Aid. 
G85 ; 22 11. 11. 807. 

The plaintiff: declared upon a letter jmblishiid 
in a newspajier, in which it w’fis allegeiL that he, 
being a hotel and job coach proprietor by t rade, 
and a Presbyterian in religion, had, from mere 
motives of intolerance, refused the use of his 
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h'-ai'M- I'tir tin? fuiioral uf Iji-; omi .-tervaiit 

Id'cauM' lltL' Ixidy ?rits nbnnt to l)c* interred in 
a iJoiiiaii t’:u1mlk‘ buniiijf-^rimiid : — Held, on 
(k‘iiitin'ci“. iliat the court could not. so clciirly 
set' that flic letter could not lie. in any view, 
lih.'lltiii'- a' to ju'-tify theta in wirlidrawinit: the 
eax' front ;t iurv. 7)’/ir// v. Jf-Kfinnu Ir. 11. 1 
1'. I.. ::574. 

Misconduct.^ — To write to the nternbers 

of a charitaiile iustilution. callin;?' on them ” to 
rcjei't the unworthy claims or 'Mi.'-s H...” aiul 
statinu that "die " jii.tndered awtiy the money 
whicli die did obttiiii from the benevolent in 
jirintiiie' circulars abiisive of Oomniarider D.,’" 
tin; '•L-f-ivtarv of the iu-iitu1ion. is libelloas. 
//cure V. S)fr(>rhu-h<\ 12 Fh l>2.-) : 17 L. J., Q. 15. 

: 12 .litr. (lid. 

Other Expressions. !— A count chavcin't that 
the defi-ndaid wrote of the |)laintilt that he was 
a •■man Frulay’' to auoThcr. is Iwl. for want of 
an avemu-ut to diew. that, by the term Friday, 
as apiilied to tlm jilaintiif. deo-radarion and sub- 
serviency were iiiTondi'd to be imputed to him. 
J''orhf.'i Kill;/. 1 D. 1*. C. t‘)72. 

Wliore one new-ptipor copied a libellous ]r.ira- 
'O'raph from another, addin.u the word " Fudge " 
at the close; — Held, in an action by the party 
libelled against the jmblidier of the paiier in 
which the word " Fudge’’ was added, that it was 
for the jury to say whether the object was to 
vindicate the character of the ])arfy by the addi- 
tion of the word, or whether it was only intro- 
slueed for the ]nn'pnse of creating an argument 
in ca'-e proceedings should be afterwards taken. 
Jfinir V. AJi/iir. b Far. k; F. 24.‘). 

Allegorical terms of a defamatory character or 
of ev'il im]inrf. such as iniputiug to a person the 
ipialities of the - frozen snake,” in the fable, are 
libclloiis jter se, without imuvendoes to explain 
their meaning. ITiuti-c v. !<ih-crli>rltp. 12 Q. B. 
t52.') ; 17 L. ,1.,'Q. B. Bob ; 12 .Jnr. bl)'.. 

T’he resjiondent. a member of jiarliainent, 
stsked a (jue-.tion in the House f>f Commons im- 
plying that one C. had been guilty of irapropmr 
eoudnet. C. wrol e to the resjjoiulent to complain 
of the itn])Utation on his character, and subse- 
tjm'Utly published his letter in a newspaper of 
Avhii-h the appellants were ]iroprietors. One 
letter couiaineil the following [)assage ; *• Sup- 
]ii»utg. for exatnple. 1 sent a tinosdon . . . 
bu'-ed on hearsay evidence tit tlie effect that 1 
heard, from a gentleman whom I woulil not 
think of doubthnr. that ‘you’ were in a state 
of delirium tremens. ... Or su])pose 1 had 
added To thill further stwies I had heard that” 
yon were "utterly intoxicated” in the streets. 
The respondent hnmghl an .action for libel 
ugiiinst The proiirietor- of thencwspaiier : — Held, 
thin The woi'ds were callable of being re.asonably 
iindeistood in a libellous ^ense, and that, there- 
fore. there was a quesTion to go to the jury. 
JUiphip V. Si\rhi,i. bl L. T. 210 ; .ih ,j. P. BSi)— 
H. L. (Sc.) 


lx 11KSPJ3CT or Tkade. 
a. Genei'ally. 

Allegation of Insolvency. ] — To say of a tradcs- 
niiui " If ho dues not come and make terms with 
me. 1 will uifike a b:uikru[)t of him .and ruin 
him,” is actionable, without proof of special 


: damage. V. ISmith. 13 F. B. .T.)f5 : 1 

, r. L.'ll. 4; 22 L. J,. C. IMal ; 17 Jnr. 807 ; I 

|AV. 11. 288. 

I A ilecdariition, after a]legin,ir that the idaintift’ 

! had been in [irisoii and had apiilied for mnuej' 
to p:iy his quarter’s real, stated tluit he was a 
; " mere nmu of straw,” thereby meaiiing- that he 
i was insolvent and in liad cireiinisfcances Held. 

; that it Wits not necessary to e.xplain the meaning 
Aif that term Ijy any prefatory .averinent ; aiul 
that, .-is the libellous matter confaitied but one 
chiirge. viz. iiisolveney, the defendant could not 
I plead or demur to ])art oidv, Kifun x.Jn/t/ix, 
i 1 D. CN..S.’) b02. 

■ .Siiying of ill! inidaicptjr. “lie is a bankruiit. he 
, will be in the " thizetf e ’’ in ti twel veiuonl h, lu' is a 
' jiiiuper.” is actiomilile, tlioiigh he Wiis not liable 
! to the liajilcrupt laws. Whiffahep v. Jirudhuf. 7 
i l>. & li. blit : 7) B. .g C. bso ; 2 Fiir. A: 1’. 110 : 
i 1 L. J. (O..S.) K. B. 12.-. : 2it II. U. 212. 

' Where a plaintiff declared that he had lieen a 
, wool^tapler at (Jirencester. and was a brewiir at 
, Oxford, and that (he defendant s]i()ke of him 
las such trailer these woJ-ds: — "31r. JL (the 
plaintiff) and B. have both liccn bankrupts, 

I H. at C’ireueester,” and gave no evidence of his 
] hiiviiig lieeii a wooBtajilcr, but only that he was 
1 :i brewer at Oxford, and jiroved tlie wonlsspoken 
.to have been those; — ••He was a liaukrupt at 
'Cirencester”; — Hold, that this proof .sustained 
i the allegation tliat the words were spoken of 
him in hi.s trade of a brewer, for a tmder at 
O.xfovd uiiiy lie a biiukrupt at (Jireucestor. Jhdl 
V. Siiiif/t, 1 M. ik )S. 287. 

8o an action will lie for .stiying of a trader 
that his cheques are di.shonoured. Jltilin v, 
Sfeiaird. M 0. B. 59") : 2 C. L. E. 75!) ; 23 L, J., 
i t:. P. 1 18 : 18 Jur. 53«. 

Action for speaking of the ))Iaintilf the follow- 
ing words : — ••! will bet 5/, to 11. that Mr. J. 
(tlie plaintitf) was in a sjionging-house within 
the last fiii't night, and I can produce the man 
wlio locked him up ; the man told uie so him-* 
self.” And in answer to the following question 
i From a bystandci' ; — ” Po you me.au to say that 
I Mr. J., brewer, of Eosehill, lias been to a -spoiig- 
1 iiig-hoiise within the last fortnight for debt ” 
The defendant said; "res, 1 do." The jniy 
fuund that the words were spoken of the plain- 
tiff in tlie way of his trailer — Held, that the 
action was maintainable, and that the verdict 
was I'iglit ; as it Wiis phiin, from the conversation, 
that the words were .sjioken of the jilaintiff in 
his char.acter of ii brewer. Ji)nr,x v, Littler. 7 
M. & W. 423. 

I'he plaintiffs were the *“ Oapitid and Counties 
Bank.” which had a branch at Chichester, and 
other branches in Sii.s.sex and Hampshii'e. The 
defendants were brewers at Chichester, and had 
many customers and tenants occupying public- 
liiHises in different parts of the .same cc>initic.s. 
The customers and tenants were accustomed to 
ciisli cheques for persons who visited their houses 
and afterwaril.s to liand the clieciues, which were 
drawn on various banks, to the defeiiihints’ col- 
lector ill payment of accounts. /I'lie collector 
used to pay the cheques iu to the plaintiffs’ 
account at the Chichester branch bank, whei^e 
the cliecpies were received as of course. But ii 
new manager of that branch bank objected to 
cash such clioqties as were drawn on other brfinch 
banks. The defendants informed him that if he 
would not do so they should issue an order to 
their tenants not to cash cheques of the plaintiffs’ 
bank, at least with the intention of jiaying the 
18—2 
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collector with them. The manager replied that j 
hemu=:t certainly decline to carih cheques on the 
other brauches of the bank when presented by 
[tartic-i unknown to him, though as a matter of 
grace he wasf[uite wiUiiig tft cash cbeiiues to the 
defeiidants’ representatives if properly intro- 
duced to him, with pro<5f that they had power to 
sign for the defendants’ firm, and that he vi'as 
quite indifferent as to their sending out orders 
to tlieir tenants not to cash the jdaintiffs' 
cheques. Thereupon the defendants cunsod Ic) 
be printed and sent to 137 of their customers 
and tenants aforesaid the follotviug circular : — 
“ M essrs. I-ienty and Sons hereby give notice that 
they will not receive in payment cheques drauui 
on " any of the branches of the Capital and 
Counties Bank.” The iniblication of this cir- 
cular caused a run on the bank and loss to the ' 
plaintiffs. They brought an action for lil iel. The I 
statement of claim set out the circulax as the | 
libel, autl alleged by an innuendo the meaning to | 
be that the piainTiff.s wore not to be relied u].)Ou 
to meet the chetines drawn upon them, and that 
their position was such that they were, not to be 
trusted to cash the cheques of their customers. 
At the trial the question of libel or no lil)el was 
left to the jury, with a direction that the cir- 
cular, if. under the circumstances, libellous, was 
published on a jirivileged occasion, tiidess there 
was express malice. The jury failed to agree, 
and Avere discharged. On motion to enter 
judgment fttr the defendants : — Held, by the 
Common Pleas Division, that the circuUir was 
capable of the meaning alleged, and thei'c was 
evidence to .support the innuendo and also of 
express malice, and the case must go again to 
a jiuj. On appeal : — Held, reversing the decision 
of fhe court beloAv ^Thesiger, L.J., dissenting), 
that there was no evidence that the circular was 
defamatoiy in either a primary or a secondary 
sense, and that, even if thei-e was any such evi- 
dence, the circular Avas issued on a j)rivilegcd 
occasion, and there Avas no evidence of expj'css 
malice. Capital and CountieH Jiatth v. Bcntii^ 
4y L. -L, 0. P. S3U ; 5 C. P. D. old ; 43 L. T. (iol ; 
2B \V, H. 851 ; 45 J, P. 188— C. A. Affirmed. 52 
L. L. Q. B. 232 ; 7 x\pp. Cas. 741 ; 47 L. T. 3152 ; 
31 W. E. 157 ; 47 J. P. 214— H. L. (E.) 

- — • Publication in Trade Newspaper of Ex- 
tract from Register of Judgments.) — The ])laiu- 
tiif AA'as a hatter against Avhom a judgmetit had 
been obtained in the county court. The judg- 
ment reutained unsatislicif pending an api^eal, 
which apjieal the plaintiff subsequently aban- 
doned, and thereupon he .satisfieil the judgment, 
but omitted to get the fact of satisfaction 
entered ou the register. The defendants pub- 
lished a trade news] japer, and in a coliumi lieaded 
'•The Gazette” ai)pearod a list of judgments 
entered on the tMimdy court register, in Avhicli 
the name of the ])lainliff with the judgment 
Jigain.st hini Avas inserted, 'i'hc plaintiff brought 
an action for libel, alleging by innuendo that the 
insertion of his i\anic in that column Imjdied 
that The judgment remained uusatislicil, and that 
he M'as uuAvorthy of credit. The defendants 
denied the innuendo. The judge heldthatt.hu 
I)ublieatiou Avas capable of being defamatory, 
and a jmy found a verdict for the plaintiff 
Held, that the meaning of the allegation Avas 
properly loft for the jury; and that, the jury 
having found such to be its meaning, together 
AvitU the fact that the statement Avas not 
true, the statement as published was ‘a libel. 


is and is not ActiouahJe, 

Williams A'. Smith, 58 L. J.. fj. P>. 21 ; 22 
'Q. B. I). 134: oil L. T. 757; 37 W. E. 1)3 ; .52 
IJ. P.823. 

Publication of Register of Protests for Non- 
payment of Bills of Exchange in Scotland.]—- 
The register of protests for non-acceptance and 
nonpapuouf of liills of exchange and ])nimissiiry 
notes, established by the bcutcli Acts ut 1(581 and 
IffiKi.'and the 12 Geo. 3, c. 72, .and 23 Geo. 3. 
c. 18, is a public document,, to Avdiieh everybody 
has a right of access, and the jiublication of 
Avhich ill a pi'inled paper does not constitute a 
libellous puhlicat inn. X iiersnn Avbose name avus 
111)011 this register apjilied to the Court, of .Session 
for an interim interdict to ])reveiit, so far as his 
OAAux name aa'RS concerned, the publication of a 
copA’-of the register. The court decreed for (lie 
apidieatiou ;-^Held, by tlie lonls, reA-ersing that 
decree, that the interdict ought not to have been 
granted. Flrmimi v. JS'meton. 1 H. L. Gas. 
j363. 

I Imputation of Dishonesty in. Conduct of 
[ Business.] — The plaintiff inquired of the defeu- 
tlant if he had aeeiised her of using false weights 
in her trade. The defendant, in the iirescnee of 
a third })er.sou, answered, “ To bo sure 1 did : you 
have done it for years” : — Held, that the latter 
AA'ords were actionable, and not. iirivileged by 
reason of the plaintiff’s inquiry, the evidence' 
slicwiiig that such inquiry Avas caused by a 
former statement of the defendant himself. 
a>itnth,x. Lewis, m B. (51 ; 14 L. J., (). J3. 11)7 ; 
1) Jur. 370. 

A defendant published of the plaintiffs, coal 
merchants, Avliat iiurportcd to ho a. report of an 
inquiiy before a board of guardians res])ectiug 
the fraudulent conduct of their agent, Avho, in 
I iierforiiiancc of a contract for best coals, had 
delivered at the Avorkhousc coals of an inferior 
description, and (by falsifying the AAieighing- 
machiue by means of a wedge) deficient in 
AAuight. The libel oommeiicecl, “The AA\ay in. 
Avhich Messrs. P. (the plaintiffs) do things at; 
Guildford. Inserting the Avedge ” ; and ended, 
with a recommendation of one of the guardiams 
to “ have nothing more to do Avith Messrs. P.’’ ;. 
innuendo, “ the defoiiflant meaning thereby that, 
the plaintiffs Avere cognisant of and hail sane-, 
tioricd improper and fraudulent conduct by their- 
agent at Guildford, and wore accustomed tc 
carry on their trade there improperly ami fraudu- 
lently.” The defendant pleaded a justification, 
folloAving the inuncudo, and saying that the 
coals delivered, as nieiitioned in the libel, Avere 
inferior in quality, as the plaintiffs Avell kncAA', 
and deficient in Aveight. The judge ruled that 
the <lefendant having by his idea" alleged tluit 
the fraud of their agent Avas sanctioueil by the 
plaintiffs, he mu.st prove it ; and he told the 
Jtuy that they must feicl for the plaintiffs, unle,ss 
they AA'ore satisfied that the defeudiiut had shewn 
some complieily on their jiart in the miscondnet 
and fraiiil inqmted tf> their agent. The jury 
1 having found for the plaintiffs -Held, that 
there aaaus no misdirection, and that the libel 
; imputetl ])er,sonal misconduct and fraud to 
the plaintiffs. PvUw v. TKtZ.vd/q 1 G. B. (X.8.) 

Calling Plaintiff a “Thief” without. 

imputing a Eelony,] — A deidaratiou slated by 
w'ayof inducemonl, that the idainliff'Avas a ])urk- 
butcher, and then charged the defendant Avith,. 
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piiljlishiii”- of the {iLiiiniff. in the presence o£ 
otho!' perMins. rhe.'ii worils of nnd concerning The 
]ilaintiff : — •• ihiu are a bloody thief I Who stole 
pigs Yon (lid. yon Idoody thief, and I can 
]>vove it : you poiMua.-d ihemwilh mustard and 
hrira^Toiu'." Innutuido. that the plaintiff Ava.s 
guilty of pig->ieaiiug. Tin; jury haind that the 
■Words wen‘ not iuTeufled to iini)ute a felony, but 
W(‘re spoken of the plaintiff in relation To his 
trade: — H(!ld, that the plaintiff was not entitled 
■to rueuver, as the words iis(;d did not shew that 
tlu.'V were s[)oketJ of him in relation to his trade. 
Y/7e0o/ V. 'Tomlin.-:, i Tyr. UU. 

Imputing Want of Experience,] — 'J’o inj[)ute 
to a. person actually employed to exeiurte certain 
Work that he has 'no experience in t lie -Work in 
which he i- so employed is a libel upon th.at 
ptuxin in the way of his lu-ofesskm or (railing : i 
:!ind it is no justification to say that such per-son 
cannot shew any experituice in woidc of tire kind 
which, in tlie opinion of the person making the 
imputation, was rcapiisite. B., an ai-chirect, had 
been employed by a certain committee to .super- 
intend and carryout the restoration erf T. church: 
thereupon W., who had no manner trf interest in 
the (inestiou of the employnieut of B. to execute 
the work, wrote a letter to a member (jf the com- 
mittee. saying. “ I see that the restoration of T. 
church has fallen into the bauds of an architect 
who is a Wesleyan, andean have no e.x.perience 
in church work. (Jan y(-)U not do sometliing to 
avert the irreparable loss which must be caused 
if any of the masonry of this ancient gem of art. 
be ignorantly tampered with ? ■’ In an action 
for libel. W., by way of jnstification, alleged 
“that the facts contained in the letter are true, 
tiud the Opinions e.xpressed in it, whether right 
or wrong, wove honestly held and expressed by 
W.." and ‘'that B. cannot shew exi>erience in 
church woj-ks, i.e. of the kind wliich in the 
opinion of W. was reipiisite“: — Held, that the 
letter was a libel on E. iii the way of his lu-ofessiou 
or (tailing. Hottrriil v. U7i//tnJi.eef(7,il L. T. .uJSS. 

Imputation of Immorality,] — Words siioken of 
a tradesman, wliieh imputed to him im}iro}jriety 
in moral conduct — the prostitution of a female 
omployed by him in his shop — though alleged to 
be spoken of him in hi.s trade, are iKjt actionable, 
unless they can be construed to tnean that be 
k(.*eps ati improper house. JJritijuc v. Tooner. 

5 -W. .y W. ; 1) L. ,J., Ex. ,S0. 

Against Wife of Trader.] — An action ])y 

a trader alleging that the defendant falsely and 
maliciously spoke and published of his wife, who 
TissiNteil him in his business, and in relation to 
such business, words accusing her of having com- 
mitted adultery on the premises where he resided 
and carried on busiue.ss, whereby he was injured 
ill his business, and certain specified persons and 
sTtliers who had dealt with him eciised to do so, is 
maintainable (m the ground that the injury to 
■bis luisiness is the natural c()use(iuencc of the 
words spoken which would prevent persons 
resorting to hi.s .shop. Ifitling v. In L. ,T., 

E.x. 281 : 1 Ex. 1). hi ; 81 L. T. .oUO : 2-1 W. 11. -187. 

Disparagement of Trader’s Goods.] — Where 
a person, in publishing an account of Ins own 
goo(b. comi)arus them with those of another, 
<leseri))ing his own a.s superior to them, but not 
making any false representation as to the totality 
iiiid cliaracter of the latter, an action is not 


maintainable, although the declaration alleges 
that he has suft’ei’cd special damage in cotiso- 
cpience itf the publication, and although the 
allegation of tlie superiority of his omi g(»(.Kls 
may be false. Yoim// v. Mucme. 8 B. & 8. 2(51 ; 
82 L. J., Q. B. (i : 9 Jnr. (N.8.) o88 ; 7 L. T. 8,-54 ; 
IIW. lbS8. 

A declaration stated that the jdaiutiff carried 
on the business of an engineer, and was the iu- 
voiitor and registered proprietor of an original 
design for making impressions on articles manu- 
factured in metal, and sold (livers articles on 
which the dc.sign was used ; that the plaintiff had 
sold and had on sale, iji the way of his trade, 
articles and goods called “ Self-acting tallow 
sy})horis or InhricJitors ” ; and that the defendant 
imblished a libel of Idm in his triide, and of his 
design, and the phiiuliif, as the inventor and 
manufacturer of the articles with the design 
thereon, and of the goods which he had s(dd and 
had on sale, and the ]jlain1itf as the seller, as 
follows, viz. : “ This is to caution partie.s emidny- 
iug steam power from a pers(m (meaning the 
plaiutiff) offering wliat lie calls ‘ Self-acting 
tallow syphons or lubricators ’(meaning the design, 
and lueaniiig the goods and articles rvliich the 
phiintiff had so sold, and had on sale), stating that 
he is the sole inventor, manufacturer and [latentee, 
thereby monopolising high prices at the expense 
of tlie pnlilic. 11. H. (the defendant) takes this 
(Opportunity of saying that such a jiatent does 
not exist, and that he has to offer an improved 
lubricator.” “ Tho.se who have already adopted 
the lubricators, against which E. H. would 
caution, will find that the talloov is wasted, in- 
stead of Iteiug effeetually eiiiphoyed as pro- 
fessed” : — Held, that the tvords tvere not a libel 
on the ])laintiff, either generally or in the ovay 
of his trade, but were only a reflection ttpon the 
goo(-ls sold by liiru, ■wdiich was not actionable 
without special damage. Emnn v. Harlow, 5 
Q. B. (124 ; 1). ck M. .o07 ; 18 L. J., Q. B. 120 ; 
8Jur. ,'571. 

To publish of a tr,ade.sinan, falsely and with- 
out lawful occasion, that the goods in which he 
trades are inferior in cpiality to similar goods in 
which his rivals tmdo is actionable if special 
damage results. IFr.vlorn. Coyntira Jlamre Co. 
v. Luwes Oheniktal Manure Co., 43 L. J., Ex. 
171 ; L. R. 9 E.x. 218 ; 28 W. E. 5. 

A plaiutiff allege(.l that ho carried on in an 
honest and laTvful manner the trade of a manu- 
facturer of bitters, and that the defendant 
libelled liiin in his trade, by publishing that the 
bitters were made to adulterate porter, i)er quod 
the jdaintiff was ruined : — Held, that under the 
general issue, the defendant might give in 
evidence that the plaintiff’.s trade was illegal, 
and that liis bitters had been condemned in the 
Court of Exchequer. Mamiing v. Clement, 7 
Bing. 302 ; 5 M. B. 211 ; 9 L, ,J. (o.s.) 0. P. 


Words not per se Defamatory.] — ^IVor-ds not 
defamatory in their nature are not actiontdjle, e ven 
though followed by special damagii, Shealoan -v. 
Alteariie, Ir. E. 9 0. L. 41 2. 

A plaintiff! complained of defaTnatory words 
spoken of him concerning his trade, .alleging 
special damage ; the words proved reflected on 
him pemonany, and were not defamatory in 
their nature : — rHeld, that he had been rightly 
nonsuited. Ib. 

A declaration alleged that the plaintiffs were 
manufacturers of bags, and manufactured a ])ag 
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^vllidlTllt■!y called the “Bag of r.ag>55'’ait(UhcMlefi;n- 
(liiTit [mldHied, coiiceniiug the plaintiffs in theiv 
Ijusiiiess. the tvovds following : As we have not 
seen lliu “ Bag of Bags," we uannot say that it is 
useful, or that it is puftahle, or that it is elegant. 
All these it may bt^. but the only point we can 
deal with is the title, which we think very silly, 
very slangy and very vulgar ; aiul which has 
been forced upon the notice of tlie public ad 
nauscanr’ ; — Held, by Mellor and Ilannca, JJ., 
That it was a question for the jmy whether the 
words (lid not convey an imputation on the 
plaintiff's conduct in their bus incss, and whether 
the language went heyond the limits of fair 
criUcism. — By laish, J.. that the words could not 
be deemed libellous, either iipoii the plaintiffs or 
iipou their mode of conductinc their bitsiness. 
Jf'/niP)' V. A'JlovMf, -ll r.. .1., Q. B. 14 ; L. l\. 7 
Q. B. 11 : 2.-) .L. T. -HH ; 20 IV. B. ISl. 

It is mit aetionable to say of a .stonemason 
that he is l he ringleader of the nine hours’ system 
anil that he has ruined a town by bringing about 
the nine hours’ system, and that, he has stopped 
several good jiif)s from being carried out by 
being the ringleader of the nine hours’ system ; 
nor is it material tliat the person alliuled to has 
suffered special damage, if sueli damage is not 
intended as a consequence when the words are 
uttered. AlilJei' v. DrirUh 4;i L. J., C. P. 84 ; 
L. H. b C. P. 118 ; SiJ L. T. r,S ; 22 W. li. 
8:42. 

A statement false and malicious, but tiol in 
itself defumatoi'y, made by one person in regard 
to another, whereby that other may probably 
under some circumstanees, atid at the bauds of 
some persons, suffer damage, will not, even 
though damage has resitlled in fact, su[>port an 
action for defamation. 1 h. 

Action on the Case — ralsehood in Eelation to 
Man’s Business — General Loss of Business- 
Special Damage.] — in an aetion inmight for 
a malicious falsehood inteutioiially published in 
a newspaper about the plaintiff's business — a 
falsehood which is not actionable as a personal 
libel, and which is not defamatory in itself — 
evidence to shew that a general loss of business 
has been the direct and natural consequence of 
such falsehood is admissible, and, if uncoutm- j 
dieted, is sufficient to maintain the action. Itat- 
clifia V. AV/c/w, 01 L. J.. Q. B. .-,:4r> : [181121 2 
Q. B. .o24 : 00 L. T. 7U : 40 W. Li. r.78 ; 50 J. P. 
887~C. A. 

Plaintiff of two Trades — Slander Proved as to 
One.] — A declaration alleged that the plaintiffs 
was of two trades, and that the defendant, in- 
tending to injure him iu his several trades, and 
to prevent persons from employing him iu 
the way of his several trades, iu u discourse 
which he had of and concerning the jikintiff in 
one of his trades, spoke : — Held, th:it though the 
plaintiff failed to i)rove he was of both trades, 
yet he might recover upon proof that he was of 
that trade concei-ning which the defendant was 
chargCLl to have spoken the words, Fi/ji/ijin v. 

M. & 

Slander as to Pormer Trade.] — A tradesman 
brought an action for slander for words .spoken 
of him when he carried on another trade twelve 
year's before. It w'as submitted that words of 
this nature are not actionable, unless they are 
applied to the trade which the plaintiff is carry- 
ing on at the time they are spoken : — ^Held, that j 


the action wa< maintainable. v. 

JJautley, 2 W. 11. 

b. Of Clerg-ymerr, 

Conduct in Church.]— To say of a ch'rgymaii. 
that he came to the perfoi'inance nf Divine 
service in a towering passion, and thus his 
conduct was calculated to make iuffilels of his. 
congregation, is libellous. Walter y. Bnujden^ 
11) <1 B. CN.S.) (15 : 11 Jur. (K.s.) {jn ; 12 L. 1’. 
4i)5; 18W. H, 80U. 

Comments by’- a churchwarden upon the con- 
duct of a clergyman, in taking meals in the 
vestry and in causing books to be sold in tbc: 
church fhudng service, are matters of pulrlic 
interest, and may lawfully be pubiishetl, if tUeyr 
do not exceeti the boundaries of fair criticism.. 
Kcllii V. Thtluai. 85 L. J.. q. B. 2:41 ; L. ll. 1 
(i. B', (;i)<) ; 12 Jur. (,X.8.) ‘.>40 ; HlL. T. 2.55; 14 
W. 11.51. 

Imputation of Incontinence — 27o Action 
unless Plaintiff holds Office of Profit.] — Xo 
action will lie for a vei'bal impulaliou of in- 
contineiicy' ilia clergyman, unless he is beneliced, 
or holds some clerical office oi' eraployinent of 
temporal iirofft. (iaHnrii \. Marshall, i) Jfx. 
2'.)5 ; 2 C. L. 11.801); 28 li. J., E.x. 78; 2 B'. K. lOtl. 

Charge of making Converts by offers of 
Money.] — It is a libel to j)ublisli of a Protestant 
ai'clibishop that he attempts to convert Catholic 
priests by offers of money and pi'efei'incnt. 
Tiaim (^Arrhhiitlioi)) v. Itohe.wa. 5 Bing. 17; 
2 M. 4c P. :42 ; ff L. J. (O.s.) U. P'. I'.IO : Su' R. W 
530. 

Imputation of Dishonesty.] — A tii’st count 
stated that the plaintiff was a clergyman of the 
united ehurch of England and Irohand, and a 
vicar, and that the defendant spoke of the plain- 
tiff', in his profession of a clergyman, ami 
relating to himself, the following words : — "The 
(lay J came into residence, Ur. P. sent for me. 
1 went anti dined with him, and the wine must 
have been druggetl, for I took but two glasses, 
ami was quite stupiftetl. While in this eoii- 
dition, Dr, P. [uit a bill into niy hands, and 
reiiuested me to sign it, as a security for the 
payment of 180/. per annum for reading for me 
at. the ucw' cluu'ch. The bill, I tliink, was dr'awri 
for 2,50U/., but, having been stupiftetl with wine, 
1 tlo not, rightly I'emeniber.” And the following 
words: — “You eannot suppo,se that I can visit a 
man who so cheated me at iny fti'st eoining.” A 
second count statetl that the defendant sjioke of 
the plaintiff, in his profession, the following, 
words: — “Dr. P. placed before me a bill,’ .1 
signetl. I do mrt know hu' wliat amount it 'wtis, 
whether for 2,000/. or 8,000/., for I Wiis com- 
pletely pigeoned by Dr. P.’’: — Held, that the 
, imputation conveyed by the words in the iir'st 
, count rettected on the plaintiff in his profes- 
sional chai'<actei‘, but the inqmtation conveyed 
ly the words in the second count ilitl not su, 
reilect ; and the damages having been taken on 
the two counts jointiy, a vonh'e <le novo was 
.awarded. PeinbrrtdH v. /h//.v, 10 (J. B. 4(>I : It! 
L. J., Q. B, 40,4 ; 11 Jur. 1011. 

Dissenting Minister.] — A declaration 

statetl as imlueemeut that the plaintiff was a 


l)EFA:^IATI0X-~n7<af is and is not Actionahh, Bl 

wtt'r. rui.t thar lu? had Iwen ini a grant, in support of a Roman CatUolio, collec 


Dis^entitm- miuwtt'r. rui.t thar lu? had iteen in a grant, in support of a Roman (JatUoiio, coUctgc. 
Trade in narhicr'-hi]) wiUi R.. that the partuorship Ifj. 
had lnu-u di-'‘ilvi.‘d, and that reports had becai 

einailan dniaitd <-oucerniiig the idniiitiff. and the Solicitors. 

partnei'slii|i aecmnits and inoiier transactions; 

that Tliedefeiiihuit.'iiiulol the plaintiff, andot hun (jeaerallv.] — 'J'he tvords, *• He is more a lawyer 
in ill' Uiini'iry. .md ol and eoncormntr tae pait- ilovil.” are actionable when spoken of 

nerdih.. •■Hr. H.i.sarogue. imdlcani.rovehnn rp) 

tolo'ob: th. book.atS. Mr. H. pretends to say words.'^ He deserves' to be struck 

lu- Ini' b-.vn a-, gcyd it' a lather t.. bun. but >on JdiiKen, 2 Esp. 

see he hu' been rohtmig mm. f put the words. “I have taken out a judge's 

tl.ooM/. : 1 wdl .so e.vpo'e 'M'’-. H th.it he w dl not . j ...pi bring him to book, 

be able to hold ms iieau 1 ; and have him strnek off the roll.’' are not. J L 

other. A 'e.;ond eom ^ , a Ho has defrauded his creditors, and has been 

has eneated 1 .. lv< h.otlu.i-ind.m. ”1 tube course at Uoiieastcr,” spoken 

2.0(10/.; I wonder how of an attm-ney. are not actionable un]e.ss applie- 

can eounreiKinee Mieh a mat b> then }.usuicl , aunduet in his profession; imtwith- 

1 have b-eii iidvising 'ome olhor jierxiiift to go to ^ j. jj. ^ j p b|^„,.(; jhm mornlly and 

the chape!, as I nfSnah Uo-f.; 11 Bing. (N.C.) 

men. .^peeuil damage v, as tl e ; ;> Scott. 40 ; it Hodges, led ; 0 L, J., C. P. 

persons (iis(H)UtiiiULul iheir iittcMtliUiCL tiiL - 

pluinriffs diapel. Ir was proved that ""^The ]»laiutifl\ an attorney, \vas employed to 

iT?eeived;-iti/.per aunnni. niullumseienh^ ^ action; the defendant was eommis- 

how that 'um was o) .ione^l to adjust the accounts, and linding that 


received ;-m/. per auiiimi. null lumse rent, ^ ^ . ^ho defendant was commi 

how that 'Um was 0) .ione^l to adjust the accounts, and linding tin 

whom It was to be paid. It uas .iNo iioot i commenced, wrote 

rh.nf the attendance .at the chapel Twis^ plaintiff’s client, blaming him h 

but why, or whether The allowiii- the plaintiff to sue, ami concluded t 

tlA' r ^ 1 saving. - If V(-m will be misled by an attorne, 

The libels complamed ot weie niitfui b\ the . considers his own intei-est. you wi 


hut why (.r whether he allowiiio' the /daintiff to sue, ami concluded by 

tlA' r ^ 1 saving. - If V(-m will be misled by an attorney, 

The iahp f n the '''hu only considers his own interest, you will 

.letendantto A., acting have to repent it; you may think wlieu once 

course of a enrresp,,i«lenec ^ vou have ordered your attorney to write he will 

tation to not do anv more without your further orders, 

eoucuiTemita ( .mve.tigaH^^ but if you once set him about it he will go to any 

against Hie plaintiff .—Held, lu»t, that the^ ‘ ^ loimtli without further ordens '’ : in an action for 
in the first and .seeoiul counts were notation- .^^as properly left to the 

able jier se, and could not bo deemed to li.uc • i ai., .,. fi,:* letter annlied to the plaintiff 

sense that wuuld .subject the detuida i . •, ^ to direct them to find 

action. J/,ynn.ef7 v. i/un/t,bta..HbE H' L. J.. c(.mlidential or a malicious 

^'■Held se. mMHc that there wa.s no evidence of (?.nnnnmicajtion. v. I/o,u., 3 Moore, 223 ; 

specialdaniageresulting from these wopls so a^ Tlie words. “How lawyer Bishop treats Ids 
to .support an action on them. Ih. clients.’’ heading a report of a case in oue_ of the 

Gliaree of imposing Degrading Penance— vice-chancellor's courts, are libellou.s. liinJiojix. 
Eoman'Catholie Priest. 1 — A declaration stated 4 L. 1’. 775. 

that the phiiuriff was a Roman Catholic priest. Although prefixed to a particukir case, the 
and priest of a chapel named, and that the ilefen- words, heiug general, are 

dautl iuteudiiig to injure him in his ofiiees. pub- in the nmiiuer asserted not of that c cut oi j 
li.shed of him in tlio-^o (.iffices a libel, which was but (ff all clients, ami thciefmo .uc not met by 
set out. The alloired libel contained an account proof that the charge was justifiable in the pai- 
m’ 1 ?,', man t'ntholie havinu' been seen perform- ticular instance. _Io. . . 


of a Roman t'atholic having been seen perform- ticular instance. 10 _ 

iim a nenauee whiL-h was suggested to be of a A declaration that the plaintiff was an attoi- 
deu-iTidiuu' kind, and added that the p.arty per- ney, and had been employecl by the panshioners 
formiim tlie iienaueo saiil that his priest wimhl of a parish as vestry clerk; that while he was 
not adminisiiV the sacrament to him till he had such vestry clerk certain prosecutions were pre- 
uei formed it. and that his priest wastheidaintiff. ferred against M.for certain misdemeanours, and 
Tin? lihei was not otherwise connected with the that in furtherance ot such proceedings, and to 
nliiiutitf, nor was there uuv allegation shewing bring the .same to a siicees.sfitl issue, certain sum.s 
how the eii ioiuin”' of such a iienance would affect of money belonging to the parishioners weie 
the charaefur of 'ii Roman Catholic priest. The appropriateil to the discharge ot the expenses 
court arrc'ted the iudument, holdhm that the and law charges incurved on account of the pvo- 
iniblication was not.' oii the face of it. libellous, ceedings ; yet, the defendant, inteuduig to injure 
and rcfudim. even upon the assumption that the plaintiff in his profession of an attcirney, and to 
plaintiff wa^ charged with imposing tlic penance, cause him to be esteemed a fraudulent jiraetiser 
to iutcii.l that the jui-v had evidence biffore them in his i>rofession and m his office as vestry clerk, 
of an injurv to the jllaintiff ivliicli the doelara- and to be a peuson unfit to be trusted therein, 
tion did not shew, though some evidence to and to deprive him of the same, and cause it to 
thar puviiosc was in fact given, l/curiifl v. be suspected that he had fraudulently appro- 
tSfiHcdl 12 xV. iX E. 713: 4 lb A I). 033; 0 Jur. pi'iated money belonging to the parish, falsely 

' and maliciously published of and c(.)nceming him, 

If the publication had heeii libellous, it and of and coucerning his conduct in his olliee as 
would not have been justifiable on the ground vestry clerk, and of and eoueeruiiig the matters 
that it was promulgated at a publio meeting, aforesaid, the libel. When the libel was pro- 
called to petition paiiiaineut against milking j duced, tlie imputations , appeared to be that the 
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‘mis, 


tiou ; he is a bud Gharactor ; none of the medical 
men here will meet him. Tliere have been many 
inquests had upon persons who have died liecausc 


practised lawfully, Collinsy. Cavuvqie, 3 N. & M. 
703 ; 1 A. & E. G25 ; 3 L. J., K. B. 106. 


l)laintifT had appropriateil money bclougfiig to 
llie parishioner-s in discharge of the expenses of 
the prosecutions after they had terminated : — 
Held, tliat it was not a material variance, for the 
character of the libel was not altered, the mis- 
condiiet imputed being the same, whether the 
money was so applied liefore or after the termina- 
tion of the prosecutions, and the averment that 
the libel was pubh'shed of and concei'ning the 
matters aforesaid not making it necessary to 
prove literally that the libel did relate to all the 
matters ])revionslv stated. Maij y. linmm, 4 
I), k, li. 670 : 3 lb & G. 113 : 2 L. J. (o.s.) K. B. 

.1 1 is not libellous to write of an attorneys that 
he did not ]>rescnT. his liill for fifteen years, and 
having made his client’s will, presented it after 
Iris death to his representatives. Iteei'cs v. 
Templar, '2 ,h\v. VST. 

Sharp Practice.] — It is libellous to impute to 
an attorney “sharp pmetice” in his profession. 
Jioydell 7 D. P. C. 210 ; 4 M. kVT. 416 : 

1 H. A H. 408. 


: A declaration alleged that the plaintiff w^as a 
medical practitioner, and- stated the libel to have 
been published of and concerning him in his 
practice. No evidence, was given of any licence 
or authority to practise, nor was the plaintiff 
mentioned in the libel us u regular medical man. 
but merely as “ijliysieiunexlraoi’dimiry to several 
ladies of ‘disthietioii,” aud “doctor, or rather 
(juack'’ : — field, that this did not witlidraw the 
claim of damages in the medical capacity from the 
consideration of the jury, but tiiat they might give 
•such damages .as they thought right, both for that 
and the libel on the plaint ifi’s private cliaracter. 
Jjon// V. (Jhnhh, a Gar, & P. 65. 

In an action for slander the declaration 
alleged that the plaintiff, an apothecary, having 
attended a child of the defendant, which was ill, 
with a view to heal and enre such illness, and 
having, with the consent of the defendant, made 
np and administered medicines, and amongst 
others a saline injection, and the child having 
died of the sickness aforesaid, the defendant ].aib- 
lished of and concerning the ])laintifi: the follow- 
ing words : — “ He killed my child ; it was the 


„ . , , 1 * n r . • 1 - I saline injection tliiit did it innuendo, 1 hat the 

Certificate not taken out.]-It IS no 

to manitammg an action for libel on an attorney feloniouslv killing the elnld. The de- 

that It appears that, during the tjme of the i justifieaTion, for that the 

paevances stated in the declaration, th^^ i„|,,aicioaslv. indiscreetly and im- 

had omitted to take out h^ certihcatc h.r more ,, .,i ^’lavniT to his duty in that behalf, 

thanayoar.as he may still sue as pi attorney ] r 

for damages m consepience of a libel imputing . the death of the child was caused or ' occa- 
improper^conilucptojiimmhisdiarac^torjiss accelerated, by the saline 


d. Medical Practitioners. 

Immorality.] — In an action for defamation, 
for Words charging a physician with adultery, it 
is not sufficient (unless special damage is alleged) 
to state that the misconduct was iinimted to him 
in liis profession. .4 yrr v. Cru can, 4 N . A M. 220 : 
2 A. A E. 2 ; 4 L. J., K. B. 33. 

Breach of Professional Etiquette.] — A. defen- 
dant pleaded truth in justification of a libel, part 
of which allegeil that a physician refusing to act 
with the plaintiff, also a physician, had “honour- 
ably and faithfully discharged his duty to his 
medical brethren” : — Held, that it was not com- 
pietent to the defendant to offer in evidence the 
opinion of medical witnc.'ises on this head. 
llama d(je v. Bijan, II Bing. 333 : 2 M. A Sc. 421 ; 
2L. J,, G.P. 7. 

It is no libel to write of a physician that lie 
has met honunopathists in consultation, though it 
is alleged that, in the opinion of the proAssioii, 
meeting homocopathists in consultation is im- 
jirojicr and is against etiquette. Neither is it a 
libel, although alleged, in addition to the above, 
that meeting hoinoeopathists is also disgraceful in 
the opinion of the in-ofession. Clay v. Iloherts, 
ft Jut. (5:,s.) 580 ; 8 L. T. 307 ; 11 W. E. 649. 

Charges of Non-Qualification and ’Want of 
SkilL]— In an action for w'ords spoken of the 
plaintiff as a physician, importing a denial that 
the plaintiff is duly qualifietl to practise as a 
physician, the plaintiff must, under the general 
issue, prove the inducement in the declaratiim 
alleging that the plaintiff exercised the profession 
of and was a physician and shew' not only that 


injection : — Held, that the plea was bad, for that 
it confessed the meaning imputed to the words 
sijokeii, that the plaintiff had been guilty of 
manslaughter, and afforded no justification fur 
such an allegation, Edsall v. Itasadl, 1 Man. & G . 
1000; .5 8cott (X.li.) SOI ; 2 D. (X.s.) 641 ; 12 
L. J., C. P. 4 ; 6 Jur. 96. 

A second count alleged the words to be, “ He 
made np the medicines wrong, through jealousy ; 
because I would not allow him his own judg- 
ment ” ; innuendo, that the jilaintiff had inten- 
tionally, and from jealousy and improper motives, 
made up the medicines in' a w'roug aud improper 
manner, and that such medicines were, to his 
knowledge, unfit and imiiropcr : — Held, that it 
imputed no ei'iminal offeuee. II). 

A third count stated the words to be, “ Mr. 1*. 
told me that he had given my child too much 
mercury, and poisoned it, otherwise it woulrl 
have got well" ; innuendo, that the plaintiff had, 
through ignorance or ina{tontiou, aflministered 
to the chilli such an excessive quantity of mer- 
cury that the mercury had acted as poison and 
caused the death of t'he child. A plea that the 
plaintiff ditl, wrongfull}’’ and improjjciiy, and 
contrary to his duty, administer to the child an 
excessive proiiortion of mercury, having reference 
to the stale and condition of tiiu child, neither 
eou£e.sses nor avoids the charge, and is thcj-efure 
bad. Ih. 

A declaration stated that the plaintiff was a . 
surgeon and an accoucheur, and that he liad lieen 
employed to attend, aud had attended, on 11. iu 
her coniinement, and that the defendant, in a 
discourse with 11., of andconceruhig the ]ffain(iff 
in relation to his pjofession, spoke and published 
the following words : — “ I wonder you had him 
to attend you. Do you know him i He is not 
apothecary ; lie has not passed any examina- 
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Ik- I ttii! nrtended fliom." Ai die trial the worfU ' 
pruveil. ii< to tut; itiqiiestj^, were ‘‘several have 
died ihar tin; jilaiuriif iias atteuded, and there j 
have been inquests held uiioti them " Held, | 
diar the wnid< as inneiuled were actionahle. | 
.SDufhi'e V. JJt'itinj. ] Ex. JlMl : 17 L. J., Ex. l.'il. ' 
Seinble. ih;U the words -heisa bad character, ; 
iiniic of tlie iiifdii'a] men Inire will meet him,” \ 
were actiiin.able. as iiaporrinq the want of a i 
nefe‘'?-ary qualiticnrion for a surgeon in the dis- ■ 
charge of his professional duties. Ih. 


e. Of Others. j 

Candidates and Memhers of Parliament.] — ; 
Dcbnii.-itory words, which are actioMabie inthein- 1 
sidvf-,, are not the lesssu because they are alleged ! 
to have been spoken of one as a candidate to i 
-erve in jjarliautent. JhiruuioJ Aatloii, 1 J»os. ! 
& P. y.NMi.) 47 ; S K. K. 75fi. ' | 

'I’herc is no such privikged relation existing'! 
between parlianituitarycaiK lidatesand the eleetnrs j 
as will justify any uf the latter in iiublishing | 
.statements injurious to the charaeier of tlie , 
former. Duuvomhc v. UmiidL S Car. P. 222 ; 2 i 
dur. :12 : 1 W. W. k H. 101. ' 

Charging a member of parliament with want 
of sinceritv is not aetionable. Oituloto v. lloi'ue, 
2 131. 7riU ; a Wils. 177. 

Military Ofdcer — Publication of Name in 
Pension List.] — A military olhoer may be com- 
puLsorily removed by the government to the 
pension list, although he may originally have 
entered the service under a regulafirm tliat he 
.should continue therein so long as he was physi- 
cally and mentally efficient, and his removal is 
not cm account of inefficiency in those respects. 
No action will lie against tlie Secretary of 8tate 
in respect of sueh removal. And the publication 
in the “ Gazette'’ of the fact that an officerliasbeen 
placed on the jiousion list is not a libel in respect 
of which an action can be maintained against the 
.Secretary of State where there is no allegation 
that he was personally cognisant thereof, ami 
that the matter w.as jiublislied maliciously and 
without reasonable and probable cause. Grant 
v. SiTrrtanj of State for Intlia, 4(5 L. J., C. P. 
t581, : 2 0. P. i). 44.”) ; 157 L. T. 188 ; 2o W. R.S4S. 

Holders of Offices not of Profit — Magistrate.] 
— It is actionable without the aitl of a prefatory 
averment to write of a maisrraie, that, “as 
chairman of a finance comraiiLeo, he audited 
accounts containing items of upwards of 12,000Z. 
for the nominal purjjose of furnishing lodgings, 
jikite, tkc., for the judges, but which expenditure 
was in I’eality to find accoramodiition for the 
magistrates, as the sheriff alw.ays found the 
judges suitable lodgings, without putting the 
i-ounty to ariv expense. AdumH v. Meredew, 
A Y.A: ,1. 21‘1. 

Alderman — Imputation of Dishonesty in 

Office.] — A verbal imi)utatioii of (lishonesty or 
corruption in the exercise of the office of an 
a.ldermau is actionable without proof of special 
damage, although the office is not one of profit. 
Jiooth v. Arnold, (54 L. J.. Q. B. 443; [18‘J.o] 1 
G. ii. .-)71 : 14 li. i52(5 ; 72 L. T. 310 ; 43 W. B. 
3(50 ; r>i) J. P. 215— U. A. 


office of profit, cannot in the absence of sjjecial 
damage maintain an action of slander for words 
imimting to him: misconduct and conseiprenr 
unfitness for the office, unless the imputation 
relates to his coitdiict in the office, or unless, 
if true, it would lead to his removal therefrom. 
Adinrmidrr v. Jmtlihis, (51 L. J.. Q. B. (534 ; ri8<.>2] 
1 (j. B. 737: 6(5 L. T. Bill ; 40 lY. 11. 54(5 ; 5(5 
J. P. 452— C.' A. 

The plaintiff was elected town councillor of S, 
The defeiwlants, after the election, but before 
the ])laintiffs had taken the oaths or acted, spoke 
words of him imputing that he was an habitual 
dninkard aiul unlit for the council : — Held, tliat 
the wonls were not actionable without proof of 
sf jecial damage, Ih. 

Treasurer of Belief Committee.] — The 

holding of the ottice of treasurer of a relief com- 
mittee for the purpose of relieving the poor of a 
[larish is not such a circumstauee as to dispense 
with an averment of special daiimge where the 
words do not impute an indietable offence. 
Oiirrajan v. lli/an, 15 W. 11. (51. 

Holders of Offices of Profit.] — Where words 
are spoken of a pci'son in an office of profit which 
have a natural tendency to occasion the loss of 
such office, or which impute the want of some 
necessary qualification for, or some mi.sconduct 
in it. they are actionable. Lumleif v. Alhlay,^ 1 
Tyr. 217; 1 C. A J. 301 ; 9 L. J. (6.S.) Ex. (52. 

Clerk of G-as Company.] — Socus, if a 

clerk to a gas-light company is chargeil with 
immoral coniluct with a woman, that imputation 
having no reference to hi.s office, the words not 
being laid to have been spoken of him in his 
office as clerk, nor iiroved to have occasioned him 
any special damage. Ih. 

Secretary of Bail-way Company.]— An 

article in a magazine expressing the writer’s 
.sorrow at seeing the correspondence between the 
.secretary of a railway comjiany and another 
person published, and observing that hac I invention 
been taxed to blast the character and throw a 
shade over the honour of the company it could 
liave devised nothing more effective than this 
stupid correspondence and still more stupid 
publication ; and also imputing trickery and 
deception to the secretary, and, in reference to 
an answer he was about to put in chancery, 
reminding him that shuffling and low cunning 
would not do in that court Held, libellous after 
verdict, in an action by the scerctary, where the 
declaration merely alleged the object and intention 
of the defendant to be to injure him in his char- 
acter of secretary to the company, but did not 
contain any special averments or innuendoes. 
llohertsoH v. W'ljlde, 7 L. ,J., 0. P. 19(5. 

Superintendent of Police.] — Words spoken of 
a supei'intendent of police — “ I saw a letter re- 
specting an officer of the Leeds police force who 
was superior in rank to A. B., and who had been 
guilty of conduct unlit for publication” — are not 
actionable without special damage, the conduct 
imputed to the party not being connected on the 
face of the declaration with his official character. 
James v. llrooh, 9 Q. B. 7 ; 16 L. J.. (j. B. 17 ; 
lOJur.541. 


- — - To-wn Councillor— Imputation of Mis- Lessee of Tolls.]— An action of slander cannot 
conduct.] — The hohler of an office, not being an be maintained by a lessee or a rentor of tolls, for 
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Domestic Servant.]— -4 delaratlnn alleged that 
the defendant spoke and published of dhe pluin- 
tiif, 'vhose employment was that of a, femule- 
domestic servant, the following nwrds, in. relation 
to her einployineiit : “ ! was so ineeiised wilh, 
that girl for coming to hire with me, after having 
had a misearriage at Mrs. I’.'s house, and sent 
awaj' by her in a oar ; and she aft erwa i‘ds 1o give 
the girl a good discharge”; — field, that the 
words were actional )le per se, as relating to the 
plaintiff's employment. Coniwrn v. Ji/.'ificr, 111 
Ir. C. L. 11. 151,’ 


DEFAMATION-™ 


wonh spfrken of him in his elmracter of contract- 
ing for tolls, after he has ce.ased to contract for 
renting the t<ills inspecting which the words are 
spoken, Jielhainj v. Jiitrch, ItJ M. &; Mk 

Shipowner — Imputation that Ship unsea- 
worthy.]— A .st.atement in a new.sp.nper that a 
ship, of which the ydaintiff was owner am I master, 
and which he had advertised for a voyage to the 
East Judies, was not a seaworthy .ship, and that 
Je\v.s had hongiit her to take out convicts, is a 
libel on tlie plahttifi' in his trade ami business, 
for wln'ch he may recover dam:iges without proof 
of malice on an allegation of special damage. 
Iiitin/m I.iamm, (i liing. (Jf.C.) 212; S .Scott. 
471 : !t L. G. P. 14,5 ; 1 ,]ur. 1.51. 

And. in an action brought for such a libel, the 
ordinaiy jirofits of a voyage are the. proper 
measure of damages, Ih, 


L. U. 2 Ex. :’>27 ; Iti L. T. .5!),') ; l.> W. it. 11 SI. 

A <leclaration alleging that it was the duty of 
I the plaintiff, as a gamekeeper, not to kill foxes, 
that, he was employed on the terms of his not 
doing so, and that a i>l‘ 1 'soii killing fo.xcs would 
not he emiiloyed as ganickeeiier ; ami that the- 
defendant, krlowing tl:ic promises, falsely and 
maliciously said of the plaintiff, as such game- 
keeper, that he killed foxes is a good declara- 
tion, even without an allegation of special 
damage. Th. 

Persons carrying on Illegal Businesses,]} — A 
jierson who juirsucs an illegal avocation, sueh as 
keeping a public room for pugilistic exhibitions, 
cannot maintain an actioTi foi- a libel regar<!ing 
his conduct in such avocation. Jlunt v. Jioll, 
7 Moore, 212 : 1 Bing. 1 ; 25 11. It. 5(i;i. 

An action does not lie for anything written 
against a party, touching his conduct iiian illegal 
transaction ; Init for miseotuluct imputed to him 


Master Mariner— Charge of Drunkenness.]— 
Molds imputing to a cert ilicat oil master mariner 
diunkennoss wliilst in command of a ves.sel at 
.soa, aic actionable without .special damage. 
Ini:in lii'um/irtwd. 2 H. At C. ‘.hiti : Ho L. 

Ex. 2.57 ; 10 Juv. 870 ; 0 L. T. 772 ; 12 

W. R. 438. 


Stock Broker.] — A declaration affecting the 
jilaiiitilfs in their business .as sharebrokers, after 
stating that they had hought, as bhavebrukers, on 
account of the defendant, shaios in a railway 
company, set out the libel, as published in 
a newbjiaper, which, after commencing with I 
the wnid ’‘waining.'’ proceeded to inform the 
plaintiffs that the sha]e.s so bought, under a false 
leiJiC'-eiitation of thomaiket.at 8/. per shaie, and 
sanctioned by the defeiiilaiit, wcie being sent to 
the committee of the railway company with iu- 
htnictions to return the deposited balance to the 
defoiulant ; and that, unle.ss the plaintiffs arranged 
to tetnut such deposit-money to the defendant, 
with ceitain exiieiise.s. ( ho < lefeiidant would adopt 
legal lueusures. The libel then stat ed the follow- 
ing : — “The amount will he taken by instalments, 
on security lieing deposited with any hankcis 
but tho.se who recommended G. A; Co.” (meaning 
the plaintiji’s) : — Held, that in the ahseneo of any 
colloquiuni or innuendo e.\plainiug the meaning 
to he attached to the woids the publication urns 
not libellous, Cujwl v. Jones, 4 C. B. 2.51) ; 11 
Jur. iiyo. 

In a declaration the idaintilf .stated that he was 
a jobber or dealer in the funds or stocks, and as 
such had been ac.cuslomed lawfully to contract ; 
that the defendant said of him as such jobber or 
ikaler, “ He is a lame duck,” meaning that he had 
not fullillcd his conttacts in respect of the said 
stocks or fnnds ; in consequence of which divots 
j.eiboiis lefnbcd to fnJlil their coutract.s with him, 
auel he was pi evented fiom fulfilling his contracts 
■with other persons Held, that it did not suffi- ' 
cicmly ajjpear either that the words weie spoken 
of lawful contracts, or that the plaintiff was a 
lawful jobber or dealer in the funds ; and that 
the declaiation was theici’ore bad. Morris v. 
lamjdale. 2 Bos. A: P. 284. 

Owner of Newspaper— Charge of "Vulgarity 
and low Circulation,] — A paragraph in one 
newspaper diargitig another with being vulgm* 
or scurrilous, is not actionable ; but, aliter, W'here 
it asserts it to he low in circnlation, as adthessed 
to persons who am dispo.sed to advertise in it. 
JJeriot. V. Stuart, 1 Esp. 487. 


0. CoMAiENT OX Matters or Public 
Interest. 

Generally.] — Where an action of libel is 
brought ill respect of a comment oti a matter of 
puhlie interest the case is not one of iirivilege, 
jjropeiiy so called, and it is not necessary in 
order to give a cause of action that actual malice 
on the part of the defendant should he proved. 
The question whet her the comment is or is not 
actionable depends upon whether in the opinion 
of the jury it goes beyond the limits of fair 
criticism. CtonphoU, v, S])oitiswoo(lo (3 B. A: .S. 
7{}'.)) ap})VOve<l andfollowetl. Jlniiooud v. llarrl- 
soii (L. H. 7 G. B. (i0(i) dissented fioin. Jlrrii-ole- 

V. fhAswq 20 Q. B. i). 275; 58 L. T. 331; 3(?- 

W. 11. 231 ; 52 ,1. P. 2()1— G. A. 

The fair and honest iliscnssiou of, oi- eoinments 
upon, a matter of luihlic intei'ost is in point of 
law privileged, and is not the subject of an 
action unless the iiluintiif can establish malice, 
Jfeincood v. JLtrrlwn, 41 L. J., G. 1’. 200 ; L. IL 
, 7 C. P. OOO ; 20 L. T. 038 ; 20 W. Jl. 1000. 

A writer, in commeuting upon matters of pub- 
I lie interest, is protected and excused if, in 
writing honestly and with reasonable mnderalion 
and self-control, he makes, through niistaivcu 
inferences on the matters of fact involved,, 
defamatory statements, the truth of which he 
cannot .substantiate. Hunter v. Sharpe, 4 F. A: F. 
983 ; 15 L. T. 421. 
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I’lii'lii.MiiHii- ]jy ;i modical | tract itioiier ; foolish books, the (lofeiidmit, iiiiilor the plea u£ 

lo Way itf ativi-iTi- inful-. ihe elfcet of -which ' iiol ^iiilty, may iuhliuie evidence to shew that the 
i' f' ri-pit-iii that he is in [iif-'.C'.simi of a , supposed liiiel is a fair stneture tipon the general 
-] ‘-■■die leiiK'dy Lor a <li hithf'i’to regarded run of tite {ilaiiitiiFs publications. Tuixirt v. 
ii-~ iiifundili'. ‘arc matters t,f public inteivsr ! r/jiv^cr. 1 (Jamii. iioU ; Id K- lb _ 
and lair and proper Sid iject fur public cuuiineiir. | An article in a iiewspaiicr describing leaden 
Ih. i tigim's rejtorted to have been found in the 

If a ])ublic writei’ in the jiress writes that ; 'I’liaiues."' and sold as antiquities, as being itf 
whicli rums out to lie not founded upon the i recent fabrication and stigmatising the s;dc. as an 
iid'cicucc la! di'iiws. and is unable to justify the : attempt at deception and extortion, is not action- 
conclu-ion at whicli he has arrived, yet if he has I able, the alleged lihei being aiuieti, not at any 
iicted in uood faith in th'i di-ciiarge of lib duty. I pavticitlur ind'ividital, but at a class, and being 
luinging to it the amount of eaiv. reason and ; in'ivilegcd, in the absence of evaloiice of malice, 
jiidgiiicnt which a man who takes upon himself i as pertaining to fair description or criticism on a 
to disi!iiss public qiiesrioiis i-, bound to bring, so : matter of public interest. Euatwood v. lldmca. 
rliat rile jury is of opinion iliar he lias acred ; 1 F. <.V: F. H47. 

reasoiialily and prop(;iiy. he will be privileged,! in an action fora libel in a ncwsjiaper. hn- 
iilthough lie may iiirn out to bo in error. Uid: \ pitting to tlie iihiiiitilf, the pro[»riotor and editor 
A llnh Jif'ijw Whitrliurd, bs L. T. (il.'i. i of Zadkiel's Almnnaek, Unit not only was he 

\ coniieeted tv itli that foolish publication, but that 
Fair Criticism of Work of Art not actionable i he giilleil the juiblic by means of a magic ball of 
■ — Character of Author not to he attacked.] — ] ciystal, by which ho pretended to tell what was 
‘Whatever is fairly written of a work, and can be ! going on in the other world, ami that he took 
rea-onabiy said of it. or of. its auflior us con- 1 money for those profane acts, and nuide a gooil 
neeteil with it. is not aetioiiable unless it apiiears | thing of it : — Held, lirst, that within the scope of 
that the party, under the pretext of critieisiiig i fair diseussiou a public writer is not liable unless 
the work, takes an opportuiiiry of atraekiiig the i he wiites imreasouably. rceklessly, and luidi- 
charaetor of its author. J/ae/mZ v. Ifc/vZry, ' ciously. J/iov'/w/t v. yieZe/nv, 3 F. i: F. G14. 

3 Oar. i: F. 311. ' ! Held, socondlj’’, that this immunity does not 

A fair, reasonable and temperate, though an : e.xtend beyond tlic discussion of the published 
erronoous criticism of works of art, not written | writings or public or undoubted acts of the 
for the purpose of hurting the artist in Ids pro- ' plaiiitiJf. and does not extend to the gratuitous 
fession, is not a libel. Smne v. Kitirjhi, il. A M. ' assertion of matters of fact for which there is no- 
74 : 3111.11.714. i foundation. Ih. 

It is not libellous to ridicule a literary com- j Held, tliirdly, that the privilege had extended 
position, or the author of it, in as far as he has to a demniciatiou of the almanack and the use of 
embodied himself with his work: and if he is not the ball as an imiio.sture ; but that if the libel 
followed into domestic life for the purpose of meant that the plaintiff had made money by a 
jteisuual slander, he ouuiiot maintain :m action eomscious uiid fraudulent imiiosture. by xi.se of the 
for any damuge he may suffer in conseriuenee of magic ball, that was beyond the right of fair dis- 
being tlms ritlieiileil. ('an' v. Hood, 1 Camp, cussioii. Ih. 

3o.j. 11 , : It) 11. I’l. 701. u. It is not xvitbiu the limits of privileged 

If a critie, in criticising a work, goes out of his | criticism to print of an exhibitor of ilowers, in 
way to attack the private character of the aixthor ■■ observations touching the exhibition : — “ The 
this is a libel. Fra.sn' v. dJerMcn. 7 Car. A P. IWI. ' name of (4. is to be rendered famous in all sorts 
The editur uf a public newspaper is noi jnsti- | of dirty work: the tricks by which he, and :i 
tied in ealuinnious attacks on the prhmte eharac- few like him, used to secure prizes, seem to have 
ter of the writer of another. Shuirt v. LovelL '2 been broken in upon by some judges more honest, 
Stark. t)3 : 1<> 11. 11. GS8. than nsixal. If G. be the .same man who wrote 

an impudent letter to the Metropolitan Society, 
Work of Art — Tradesman's Advertisement.] — he is too worthless to notice; if he ho not the 
A tradesman’s advertiseinout, placard, or hand- same man, it is a pity two such beggarly souls 
bill, is open to fair critiei.stu and remark, as a could not be crammed into the same carcase.” 
book or as a work of art. I>arin v. Len/. C.Vi. (ri-rni, v. Chujmun, \ Bing. (N.C.) 1)2; b Scott, 
{..V..S.) 312 ; 30 i,. .1.. C. 1>. ll : 7 Jur. (,N.S.) 2sy ; ‘ 340, 

3 L. T. 323 ; ‘I W. 11. 71. S', f'., ut Nisi rrius. | 

2 F. kF. 71. ] Comment on Petitioner to Parliament.]— 

(Juicre, whethei' a petition to parliament on 
Extent of Fair Criticism.] — The publication | matters of general importaneo is such a publiea- 
of a erituine n),)on a literary work, conelicd in i tion as renders the petitioner an object uf fair 
term- of eoiidemiiation. liowever strong, and | critici.sni and comment. JJiouie v. AudtTxon, 3' 
even tliough imputing profanity or indecency, i Bing. 88 ; 10 Moore. 407 ; K. ic M. 287 ; 28 It,. It. 
will be excused unless it appears that it is so I iiiJl. 

unfair and reckless in its character that it may I 'J'he {ilaiutiff, a .surgeon and proprietor of a 
be presumed to have, been published, not honestly, medical institution, having petit iuiied the Ilunse 
but nialieiously. A'ZrnK.v,s- v. A’/vmc/.v, 4 F. <.k F. of Commons against quacks ami empirics, the 
llu7 ; l.b L. T. 374. defeiuUint,theproprictorofaperiodicalpublica- 

Ir is not libellous fairly aiullioue.stly to criticise tion, in commeutiug upon, and criticising the 
a painting publicly exhibited, thougli the terms petition, used cxpre.ssion.s charging him with 
of ( •entire used maybe strong, such as calling the ignorance of his profession generally, and of 
liaiiitiiig a daub. Thumwn \\ k. M. chemistry in particular. The plaiutiif sued the 

187 : 31 1:1. ii. 728. defendant, and declared against him for libolllng 

111 an action fur a libel upon the plaintiff in him in his profession of a surgeon ; and the jury 
his business of a bookseller, accusing him of were tlirecfed that if they thought the writing 
being in the habit of publishing immoral and j eoinplained of to bo no morethau afaircoiunieut 


.“07 DEFAMATION— 

< HI the petition, it was no libel : ami tliJit they 
were to consiilcrwiiether the publication imputed 
TO the jdaiutifE if^noranoe in his profession of a 
surgeon, oi- merely ignorance of chemistry ; and 
t hat if they thought the latter, their verdict must 
be for the defendant. The jury having accord- 
ingly found a verdict for him, the coiu't granted 
a new trial. Ih. 

Criticism of Scheme submitted to the Admi- 
xalty. 1 — tA naviil architect, in lS(i7, submitted to 
the Ailiniralty proposids for the convei'sion of 
the old AVfioden line-of-battle ships of the navy 
into ironidad tnrret-ships. His propo.'<als were 
s-ousidi-red by tlie Admiralty, and rejected. In 
He|tteinlicr, 1870, tlie ironclad turret-ship ‘•Cap- 
tain." whilst on a cruise, capsized and saidc witli 
nil hiiTids. This disaster caused great escitemout 
.and amviety in the ])ubiic mind ; and, witli a 
view to explain the eircumstances under which 
the •• (.!a]itain ’' had been sent to sea, as well as the 
general course ])ursned by the board with refer- 
ence to the placing the navy in a proper condition 
to meet the exigencies of moileni naval warfare, 
.a niiimre was preparetl Itv the first lord of the 
Admiralty for presentation to parliament, during 
the approaching session. This miimte referreil 
to ami criticised the idans of conversion proposed 
by the plaintiff; and in a tiote was insertetl a 
letter upon the subject addressed to the ljo.aj’d 
in September, 1807, by the controller of the 
.navy, which letter contained this passage : 
"Those i)lans would have no weight whatever 
from the known antecedents of their aittlior, 
but they derived weight from the ai)prov{il of Mr. 
■\Vatrs, the late chief constructor of the Navy,’’ 
.ami coneludetl by recomnieiicling their rejection. 
The minute wtis, by order of the lords of the 
A<lmiralty, printed by the Queen’s printer ; and 
•co])ies of it were i)tibiiely sold by him before the 
meeting of parliameirt. At the trial of an action 
for thi.s alleged libel, the judge — assuming the 
letter to be lu'ima facie libellous, and it being 
conceded that the publication was without malice 
— nonsuited the plaintiff, on the ground that it 
was a fair criticism iri)on a matter of public and 
national imjiortance, and therefore i)riviloged : — 
Held, by Willes. Bylos and Brett. JJ., that the 
nonsuit was right ; but by Gi'ove, J., that the 
pul'jlieatkm was not pj-ivileged as beuig of public 
iiiid national importance or interest, within the 
limits marked by i)revioiis ileeisioiis, atid that it 
was not in the nature of a fair eriticisui of 
mutter before the public, or, at all events, that 
it was not so clearly within the limits of such 
privilege as to be removed from the consideration 
of a jury. Ilmwoud v. Ifarrmni . 41 L. J., (J. P. 
XTU; ; 17 11., 7 V. P. (JOG ; 20 L. T.'lOIS ; 2u'W. E. 
1000. 

Comment on Public Characters.]— A well- 
known public cliaracter in addressing meetings 
held to invitest against a bill recently introiluced 
into parliament, had larmt the bill and predicted 
innch popular ii'ritation in event of its being 
passed. Thereupon the defendant published of 
him that he was a i)olitical cheap jack, half 
booby and half humbug, and had defied the 
govenmient and threatened civil discord, and 
that he was only seeking by agitation to obtain 
a government api)ointmcnt : — ^Held, a question 
for the jury, whether this was fair coimnent or 
not, and a rule to set aside, as against evidence, 
n verdict for the defemlaut, was refused. Odffer 
V. Moiiimer, 28 L. T. 472. 


is and is not Adionahlc, nG8 

In.au action for a libel it is only on the very: 
strongest groimds that the comt will set a.side, 
as against evidence, a verdict for the defendant 
on the question of fair comment upon the eonduet 
of public men. Ih. 

A barrister, who, after becoming a member of 
parliament, was made a Qaeen's counsel, and 
also a recorder, having been partly actpiitfed and 
parti}’' censured by the bencher.s cif his inn, iifter 
an inquiry into liis eonduet, pj’ivate a.-, well as 
professional; and havirvg afterwards, on a }iublie 
platform, alluded to their sentcuec ns one of 
acquittal : upon which they published their 
.sentence, and lie published a protest and a letter, 
in which he impugned their proceedings and 
decision as unjust. A iienson, in a legal review, 
pnbli.shed an article fairly setting forth these 
ilociunents, witli eomment.s, and also a narrative 
of tlie plaintiff’s career, mixed up with some 
general reflections on his eliai-aeter, and particu- 
lar observations, suggesting that he had obtained 
his appointments by juirliaineutary inllueuce or 
services : — Held, fii’.st, that the matter of those 
appointments was a legiTiiuate subject of public 
comment. Sitiinionr v, J^idfcncot-f/t, 8 F. i: i’. 872. 

Held, secondly, that even the private conduct 
of the plaintiff iiiight, as tendinglo shew whether 
he was a man of honour and integrity, be also 
legitimate subject of such comment, Ih. 

Meld, thirdly, that as he had in a public s]ieech 
alluded to all -fhese matters, they were all legiti- 
mate subjects for such ef)raments as were fair, 
and not, in substance, going beyond the matters 
which were the subject of comment. I h. 

The right to comment upon the public acts of 
jmblie men is a right of every citizen, and is not 
the peculiar jirivilege of the press. Xuue v. 

Ir. E. 2 G. L 402. 

On Conduct of Magistrates.] — A com- 
mentary ill a newspaper upon the ooinluct of : 
magistrates in dismissing a charge is jjrivileged. 
IhUirm V. lee, 4 F. ik 243 : 11 L. T. .o41. 

On Cond-uct of Clergymen.] — ^'Iho conduct 

of public worshii» by a clergyman, and the uses 
to which he puts his clmrcdi anti vestry, are 
lawful subjects of public comment, so as to 
excuse, under the plea of not guilty, the jiublica- 
tiou of matter otherwi.so libellons. Kell)/ v. 
Tinli/K/, 8.0 L. J.. Q. B. 231 ; L. E. 1 Q. B. 
(i'J'J ; i2 .Jur. (.N.,S.) 940 ; 18 L. T. 25.0 ; 14 W. E. 
ill. 

■ The conduct and man agem ent by the clergyman 
of a parish of a eharitalile society in a jiarish, from 
the benefits of which dissenters are, by his sanc- 
tion, excluded, i.s not lawful subject of public 
comment, so as to excuse, under the plea of not 
guilty, the publication of untrue and injurious 
matter respecting the clorgymau in relation to 
the cliarit v. (rathe )Tuh‘ v, Jlitdl, 15 M. ik W. 
819 ; 15 t 7 Ex. 179 ; lU Jur. 38'7. 

On a Waywarden.] — Xo criticism on a 

IHirson holding a imblic oiiiee, as that of a way- 
warden, is libellous unless malice is shewn. 
Ilaele v. (latkendl, 14 L. T, 801. 

On Public Oflicer removable by Privy 

Council.] — All action of libel may be maintained 
for sLaternents in a letter addressed to the jnivy 
council injurious to the character of the plaintifl’, 
a public officer removable by the jiiivy council, 
upon proof of express malice in the defendant. 
Procto)' v. WelMc)'. 55 L. J., Q. B. 150; 18 
Q. B. 1). 112 ; 58 L.T. 70.5. 
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Oa Manager of College.] — In an action 

for eoa>i'-th!g of a |inbl)c:tlit>n in a news- 
oi a n-iioil an lus[)cc:t(i)- of charities 
nudur the Charilable Trusts Act, containing a 
ii'ltc!. '.vriticii 'ome yeais before, rdiccting on 
the jtlainrilf in !u> inauagtaiieiit of a college:— 
Held. iii:Li ii- r!i(': matter was itne of iniblic 
iiitere-t. the liid'endant was not liable, iii'orideil 
lai pnldi.'lied it fairly, from an honc.st desire to 
afford tiu‘ jmblie informariou. and that eoin- 
meni' iijion it were only malerial as evidence of 
mali.v. V. Frr-iuu/'. -1 F. F. 13. 

On a Landlord. ] — A i ilea to an action of libel 

a', en'ing that ]ilaintiff's de:ilings with his tenantry 
were a matter of public notoriety, and had 
forjiii'ii the subject of a letter writUm on behalf 
<it' Tile tenantry' liy the paridi priest to the }>lain- 
Titf. ajid that 'the wliole suiijeer of laws of Itind- 
liird and tenant wai, now a matter of public 
interest and disemsion. discloses no grounds of 
jud'itieation, and tvas not permitted by the court, 
on unapiilieatiuri to plead -several dofenees under 
s. aT of the Common Law L’rocedure Act (Ireland) 
Hotjan v. Huttm.. 10 W. It. 127. 

On Employers of labour.] — An article in 

a newspa]ier purporting to give account of the 
homos provided by the ^ilaiuritf'i for their work- 
lueii. and representing them as in an insanitary 
condition and scarcely lit fm- Imbitatioii. relates 
TO a matter of public intcreft. and is. therefore, 
nut libellous if it does not excecrl fair com- 
ment. tioutli Jlettoii Coal Co. v. Xorth Eastern 
Xeirs Assoeiation. 03 L. J.. Q. B. 293; [189-1] 1 

B. 133 ; 9 II. 240 ; 09 L. T. 8-14 ; 42 W] R. 322 ; 
58 J. B. 196. 

Comment on Circulation of Newspaper.] — The 
cii'culation aial position of a newspaper are not 
matters of general public interest, and a discus- 
sion oil the subject is not protecied if libellous. 
Lathun- v. Western Jlor/ihi/j A'eirs Co.. 2.5 L. T. 
44. 

On Evidence in Court.] — The right of free 

discussion on a subject of public interest excuses 
the publication of flefamatory matter, provided 
it appears to have been published not in that 
unfair or improper spirit, that is, in the spirit of 
intemperate and inconsiderate imputations which 
implies malice, in a legal sense, but in the siiirit 
of fair discus>ioii. And the right of free discus- 
sion extends to eomments in a journal upon 
sworn evidence given uu a subject of jniblic 
iut crest, even to the extent of imputing that 
such evidence is unfounded, or even incautious 
(ir careless ; but if it is irapiited. apparently 
without any fair foundation, that it is wilfully, 
malieiously, or reelclessly false, then there is an 
exee-.^. which is evidouec of what the law deems 
maliee. and which takes away the protection or 
c■xe^^e arising from the exercise of the right of 
free diseiissioii. Medley v. Barlow, 4 F. iV; F. 
224. 

A VTiter in a newspaper may comment upon 
proceedings in a court of justice, if he does so 
fairly and houeslly, upon tiie facts in evidence ; 
but if he departs from, or misrepresents or per- 
verts the facts, or gives a one-sided and a partial 
view of them, so as to convey false and caluni- 
uioiis relleetions upon pci'sonal or professional 
character; cu' uses epithets of coutiiracly oi' ob- 
loquy. c;ven although they have already been 
used by counsel in the aetiuii, there will he 


is and is not Actionable. 

evidence of unfairness which will take away 
the privilege and render him liable to an actiou- 
WiwdffUtey.Ri/loHt.,ii\&F.2{)2. 

The evidence of a witness given upon oath in 
a public court of justice is a matter of public 
interest and importance, and a legitimate subject- 
for fair and bona tide comment. Mane Mul- 
mlm, Ir. 11. 2 0. L. 4U2. 

On Place of Public Entertainment.] — The- 

editor of a newspaper maj* fairly comment on any 
place of public entertainment, and a- iiaragrap’h 
in which he does so is not libellous. Jdllnlin v. 
Swan, 1 Esp. 2S ; 5 11. 11. 717. 

But if it is proved that the comment is unjust, 
is malevolent, and. exceeds tlie hounds of fair' 
opinion, it is a libel and therefore action- 
able. Ik 

Comment involving Criticism of Conduct of 
Individuals, ] — ^Newspaper ci*iticisms on the con- 
duct or motives of an individual will be held 
privileged if the criticism has been made with an 
honest belief in their justice, and the WTiter has 
brought to the task a reasonable rlegreo of judg- 
ment and moderation, so that the resTilt Tuay be 
what a jury shall deem, under the cireumsta'nces 
of the. case, a fair and legitimate criticism on 
the conduct and motives of the ])arty who is the- 
object of criticism. Wasan v. Walter. 8 B. A; S. 
671 ; 38 L. J.. Q. B. 34 ; L. R. 4 Q. B. 73 : 19' 
L. T. 409 ; 17 W. K. 169. 

In an action by a musical ciitic for a libel 
imputing to him that he used his influence as 
a critic to extoi-t the gratuitous services of emi- 
nent artists at his concerts, it appeared that ho 
did obtain their services gratuitously, they of 
course knowing that he was a critic : — Held, 
that although the defendant might have been 
excused in commenting upon the system i]i 
severe terms, as likely to bias the criticism .and 
have an ixnfair influence, yet that the imputation 
in the libel went far beyond the limits of fair 
discussion, and that a justification of it liot 
proved was an aggravation, liyan v. IVood, . 
4 F. A F. 735. 

The ])uhlication by a reform committee of a . 
rejiort imputing to the plaintiff that he had been 
guilty of biabciy is not privileged within the 
rule of law allowing discussion of matters of 
public interest, the pj-ivilege not extending to ; 
imputations upon personal charactei-, going, in 
the opinion of the jury, beyond the necessity for 
discussion of the public question. Wilson v. 
Meed, 2 F. & F. 149. 

Belief in Truth of Imputations.]— When 

a writer in a iiewsi)aper or elsewhere, in com- 
menting on public matters, makes imimtations ' 
on the character of the individiiaLs concerned 
in them which are false and libellous, as being 
beyond the limits of fair comment, it is no de- 
fence that he bona fide belie\x>d in the truth of 
these imputations. Canijiljell v. Spoftaswoode. 3 • 
13. A 8. 769 ; 32 L. J., Q. B. 185 ; 9 Jur. (x.s. ) 
11)69 ; 8 L. T. 201 ; 11 W. R. 569. S. C., at Nisi 
Brins, 3 F. A F. 421. 

AKoman Catholiehaviug been appointed caleii- 
darer of foreign state papers, the defendant, in the - 
cour.se of a newspaper contj-ovci'sy on the subject, 
of the propriety of the appointment, i)ublislied 
letters, in which he argued that the pa.jjers might 
not be fairly epitomised by the plainlifl] and; 
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thru\v nut thfit snch ^injiers ini"ht. m>t be in ; 
safe cnstoily while in the ham Is of persons of ihe | 
plaintilf's views, and: that sueli persons mii^lit | 
|i!i.-sihly. thi’Lm,a:h reliyiuns {wejiulices.be indneed ! 
to mutilate, alti.-r, oi- .ab'^tvacr them ; — Reid, that j 
if the defendant really believed it. the piibliea- j 
lions were privileeieii, provide.d there was no 
wilful misstatement. Turnhull v. liii-il.'l F.iVF. i 


a. Debates in Parliament. 

Wolds sjioken by a niember of paiiiament in 
];a)'lia]nr-nt are iib'ulntely privilegeil : the court 
iia-' no juriMlietion to entertain an action in re- 
s]ieer of them, and will upon motion set aside the 
writ of summons and statement of claim iu sncli 
action. JJiUim v. Jiulfonr, 20 L. R., Iv. OOO. 


b. Judicial Proceeding’s. j 

V Statements made hy Judges.]— No action isj 
maintaiiiable against a county court judge for i 
words spoken by liim iu his judicial capacity ! 
while sitting in his court trying a cause, even I 
though the word^f are spoken falsely and ^ 
maliciously, and witliout reasonable, ))robable or 
justifiable' cause, and without any foundation 
whatever, and not bona fide in the discharge of 
his duty as judge, and though they are wholly 
iiTClevaiit to the matter in issue hefore him. 
/Srnff V. SfiuDiiidil, H7 L. J., E.x. 155 ; 1^11.3 Ex. 
220: ISL. T:572; Hi W. 11. 5)11. 

By Coroner.] — Semble, that no action is 

maiiitainiLble against a coroner for anything said 
by him while lie is acting as coroner, and ad- 
■drossing a jury imiiaiiclled before him, although 
he uses defamatoi-y language towards a person, 
and does so falselv and maliciously. ThamuK v. 
CMrton, 2 B. & S. 475 ; 31 L. B. 139 : S 
Jiu-. (X.S.) 7S).5 ; IJ L. T. 320. 

By Court-Martial.] — If a court-martial, 

after stating in their sentence the actinittal of an 
ottiocr against whom a charge has been preferred, 
subjoins fiiereto a declaration of their o^iiniori 
tlmt the charge is malicious and groundless, and 
that the conduct of the prosecutor in fal>cly 
calumniating the aceiiseil, is highly injurious to 
the service, the president of the court-martial is 
not liable to an action for a libel for having de- i 
livered such sentence and declaration to the ! 
juilge-aclvocatc. Jdn/ll v. Jlnorc, 2 Bos. & P. j 
(ft.R.) 341 ; « Esp. 33. 1 


tice, in .a man’s own defence, against a charge upon 
him iu a court wil! nor lie. .id/r// v. 2 

B HIT. 307 ; 2 Ld. Ken. 533. 

No action lies against a man for a statement 
made by him whether by iiHiilavil or viva vncc. 
iu the course of a judicial j (roceeding, even 
though it is alleged to liave been made falsely 
and maliciou.sly, and without any reasonable or 
prulmblc cause. I,‘rritt\.)SiiiitIi.lS C. B. 123 : 25 
L. J., 0. P. 15)5 : 2 ,lur. (N-S.) 311 ; 4 \V. 1.!,. 5(t;i. 

Or although the statement was irrelevant, and 
was expunged from the atihlavit as being prolix, 
imjiertinent, and .scandalou.s, by an order , of the 
court, Kc.nnrrli/ v. IliUmrd, 10 Ir. 0. L, 11. 
195 : 1 h. T. 573 . 

And the party scandalised was not a ])arty to 
the cause. Ifcndrrxtni v. J/rnom/ir/id. 4 If. 6; X. 
.531): 23 L. ,1.. Ex. 330 : 5 Jur. (X.is.) 1175; 7 
W. 11. 192— Ex. Oil. 

R’ a sci-vant summoiuses his master before a 
court rtf coiiscicuee for wages, and the latter in 
his uece.ssary tlefence utters woi-ds imituting 
felony' to the former, no action will lie. Tndmim 
V. 4 Oamp. 211. 

The ilefendaut having obtained judgment 
against the })laintilf. entered the judgment in the 
register of judgments by handing iu a minute 
thereof to the uiHccr of the court ; the judgmeuf 
was afterwards .set aside ; — Held, that handing 
in the minute would not sudaiii an action for 
libel against the defendant. J[cLiciii/JiJin v. 

32 L. B., Ir. 513. 

Letter and Affidavit of Complaint against 
Solicitor to Incorporated Law Society.] — A letter 
of cnmjilaint against a solicitor iu respect of his 
professional conduct, with affidavit of alleged 
chargc.s attached, forwarded to the llegistrarof 
the Incorporated Law' Society, in accordance 
w'itli Form 1. in the .'-■chcdule of the Buies under 
the Solicitors Act. 1833. i.s so essentially a step in 
a judicial j)roceoding that statements in such 
letter or affidavit will be absolutely privileged. 
Lilkty V. Ilonry, 31 L. J., Q. B. 727. 

Letter from Creditor to Chief Commissioner 
of Debtors’ Court,] — A letter written by an op- 
posing eredi tor to the chief conunissioner of tlie 
Irisolvent Debtors’ (Jourt. previously to the honr- 
ing of an insolvent’.s case, is not a privileged 
eoinmuniea) ion. (douJd v. 3 Car. & P. 325. 


By Director of Military Inq,uiry,] — ^Whero 

the eommander-in-eliief directed a military in- 
quiry to be hekl, to investigate the conduct of a 
• cammissioned officer in the army, w'ho afterwards 
sued the president of such t;om't of inquiry ft>i' a 
libel stated to be eoiitained iu his report, and 
transmitted by him to the comniander-iu-chief : — 
Held, that such a report Avas a privileged com- 
munication, and properly rejectel as evidence at 
the trial. Home v. lieiitiiirk (^Lnrd'), 4 Mooi-e, 
563 ; 2 Br. & B. 130 ; 8 Price, 225 ; 22 B.B. 743^ 

Statements made by Parties.] — An action for 
.libellous words spoken or sworn in a court of jus-. 


Statements made by Witnesses.] — A Avitness in 
a court of jiAstice is alNolutely privileged as to 
anything ho may say as a Avitness having refer- 
ence to the inquiry on Avhich he is called as a Avit- 
ness. dmtmini. v. .Yttfliomdlft, 43 L. J., C. P. 123 ; 
I 2 C. P. 1). 53 ; 35 L. T. ‘734 ; 25 W. R. 155)— 
0. A, . 

A statement as to another matter, made to 
justify the witness in consequence of a question 
going to the Avitue.s.s’.s credit, has reference to the 
imjuiiy within this rule. /?/. 

The defendant, an exjjert in liaiulwriting, g:ive 
evidence in a. tri:d of U. v. J/. that, in his 
opinion, the signarure to the AA'ill in (piostion 
,Ava.s a forgery. The jury found in favour of the 
Avill, and the judge marie some very (lis[)ai'agiiig 
remarks on (lefendaut's evidotico.' Soon after- 
j Avards the defendant Avas ealled as a Aviuios in 
favour of the geuuinene.'^s of a doemnont. ou a 
charge of forge;y before a tnagi.strtite. In (majss- 
examination he Avas adceil wlicther he hud given 
evidence in the suit of J). v. Jf., and whetlier he 
had read the judge’s remarks on his evirieiice. 
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ffo ail'Nvuivil " Vi--."' ixi iiku’C 

MUr^i M'ji". nh(I f'lj deh-!i'l,air in-i-'toil <iii ui1rliii<r. 
thoudi tdlil hy the itiayi-fniii* nut tii make any 
fill the!' -mrt lih-ii! a- ill h. V. .1/'.: ”1 believe 
that ill in 1)0 a rank fure'ery, ainl ^haIl believe 
•'U If. :iu‘ (lay df my death." .An aetiim uf 
slander fur rliese words haviuy been brought 
by one of the arte.sriiii>; witnesses to the will : 
— Held, that the wui'ds were sjiukeii by the 
def'-iiiianl a-’ a witmjss. mid hail I'efcivnce to 
the inquiry Irefoi'e i.he mayistrate, as they 
tended to justify the defendant, whose credit as 
a vvinif's liad lice;! ijujiiiyiied : and that, the 
defendant was. thei'efore. absolntelv priviletrod. 
Ih. 

Affidavit, j — Xu action lies ayainst :i 

|/i!)’!y whu, in the euiir.'e of a cause, makes an 
affidavit in support of a suniiaons taken out in 
such ('.ni'c. wiiicli is sdinidalou'-. false, and inali- 
eious, tliouyh the [lersou scandalisied, and who 
cotniihtins. is tiot a ptirty to the eanse. Mtuuli'i'- 
.'■■iifi V. Jlnniiii/if' f/l. -1 it. k X. .At*',* : llS L. E.s:. 
:i(j() ; .0 .Jur. fX.S.) 117A: 7 W. U. IU2 — li.v. Ch. 
S. P.. KPitnrdij v. inUhinl. in Ir. L. 11. lit". ; 

1 L. T. r.7is. ■ 

A. ubtaiiied a rule nisi fm,’ a eriiuinal iufurma- 
tiuu ayaiiisT B. fur sendiny him a elnillenye. and 
A.‘s affidavits roufained niiittei's of hiyh censure 
ayniii't B. I'he affidavit uf B.. in shewiny cause 
against the rule was recriminatory, and would, 
under other eireumstanees. have been libellous. 
In an action by A. ayaiiisi B.. for tlie libel con- 
tained in B.'s affidavit: — Held, that B. waas 
justilied in setting forth any such matters re- 
specting A.‘s past conduct as he. might think wmiild 
^lisineliuc the cfuirt to entertain the apiilication 
for A..‘h rule. Biiijle v. U' Bohn'tii. Car. ..k M. 
418.,, 

Affidavit in Interlocutory Matter.] — An j 

affidavit in un interhjcutory jiroceediag is privi- [ 
leyed. and. therefore, where an action for libel ■' 
wa- eonunenced. foimdod on the contents of such ! 
an affidavit : — Held, that the defendant was not I 
liable. V. ir/r/fc, ill J. B. 22, j 

Witness not on Oath, before Military i 

Court.] — A militai'y man giving evidence before | 
■a milifary court of imiuiry. which ha.s no power } 
to administer an oath, is entitled to the samel 
prelection as that enjoyed by a witness on oath! 
in an ordinarv jndieial ju'oceeding. I)tiwl-ijiA‘ v. j 
Mokrhi/. 4.7 L. j., Q. B. 8 ; L. K. '7 H. L. 744 : :?:i 
.L. T. Iht; : 2:1 W. Jl. <181. 

Xo evidence, whether written or oral, given 
by liim in the eonr.se of the inquiry and relative 
to ilie irKjuiry can be made the foundation of an 
act lull, however strong the presumption may be 
that such evidence was not only untrue but was 
also known to be imtrue by him who gave it, or 
even that it was dicdated'by malice.' For the 
eorreetne-s of this presumption must id ways be a 
Cjuestiou until resolved by a jui'y, and 'public 
] lul icy requires- that winie,s.sc.s .slnmld give their 
evitk-nce freely and openH. and -witimat fear of 
being barassecl by a civil action on an allegation, i 
whether true or false, that thevliave simken from 
iimliee. !!>. 

Wlien a witnes- before such a court handed in 
a w'l'itten statement voluntarily and unasked, 
after his exaniinatmu was concluded: — Held, 
that evidence that the statements contaiued in 
such paper were imtrue and were made mali- 
ciously was inadmissible, Ib. 


Witness before Select Committee of 

House of Commons,].^ — To an action, of slander 
the defeud'infs pleaded that the statements eom- 
plained of were part of the evidence given by In'm 
in tlie cliaracter of a wdtne.ss before a select com- 
mittee of the .House of Ooitmious :— Held, that 
the statements so made were qn-ivileged, and that 
the action would not lie. Giifdii v. Iknmdlti: 
.7(1 L. ,r.,Q. B. 80;-5 : t> Q. B. D. :iu7 ; 44 L. T. 141. : 
2il W. 11. 440 ; 4(7 J. B. 4:-}l). 

Communication to Inquest not on Oath.] 

' — If a [lerson lias a eoaimnnicariou to make 
, to an iiriuest for its information, not on oath, 

' lie is liouiid to do ir. in such a tvay as to sati.sfy 
a jury, if he is afterwards oh:irged witli .4:uid'..:r, 

I that he. was only stating the fact for the iuforma- 
I lion of the iriqiurst. and that he did it in a proper 
mnuiier. M77,siOi v. ('iiHUta, .7 O.ir. & 1*. ;-578. 

Statements by Counsel or Advocates.] — An 
action will not lie against a b.irrister for words 
spoken by him as counsel in a c;iuse, pertinent to 
the matter in issue. Uod'jiDu v. d'arldt. 1 
; B. .k Aid. 2;-j2 ; 1!) H. 11. 8bl. 

; A party in a m;itter before the court had kept 
I a sum of money, which, by his contract, he ought 
I not to have kept ; couusol, in reference to this 
' matter, used the language, •* This gentleman has 
' defrauded us,"’ and was iiiteiTU|)ted by the court 
j before he had finished his .seutcuce : — Held, first, 

' tliat tlie words were not actionable. Xai'illriin, 

I V. Uoir'hi!/. 1.7 L. J., C. P. i). 

I Held, secondly, that they were not irrelevant 
to tlie matter before the court. Ib. 

By an arr.augemeut between A. and B., A. was 
to enter the service of B. as his clerk, and sell 
wine for him upon coniiuission, B. to allow liim 
the use of certain premises for that purpo.sc, the 
contract to be determinable by either party on 
giving twelve mouths’ notice. B. having marie 
ail assignment for the benefit of his creditors, the 
.assignees sold the iiremises to C.. who sent D, 
and E. to take possession of the premises for 
him ; ami A. having refused to give them up, I), 
and E. ])ut him out by force, not using exc 0 .ssive 
force for the purpose. A. having preferred a 
charge of assault against them before a bench of 
magi.<trates, E.. an artomey, apiieared as ntlvo- 
cate for tlie defendants, and' addre.ssed the court 
as foilijws : — “I am going to take an objection 
ill this case. This is a c.ise in which 1 appre- 
hend the betich has no jurisdiction wh'itevei'. 
Mr. A. claims certain rights and privileges 
under this .agreement. I think there is sulhcient 
cause for (.letermiiiiug the connection between' 
Mr. B. and Mr. A. J/r. JJ. Jms' ho;tu. plimdai'ml 
bij this inati to u friijldf ul ludrut" : — Held, that 
these words were privileged. Machatj v. Ah/v/, 
(7 H. ck N. 792 : 29 Ti. J.,'Ex. 401 ; (5 'Jui-. (Jk.a.) 
.787 : 2 L. T. .71-1 ; 8 W. Ik nSfi, 

An attorney acting as an advocate has the 
s,ame privilege as counsel. Ih. 

.No action will lie against an advoc:ite for 
defamatory words spoken with reference to find 
in the course of an iu'pxiry before a judicial 
tribunal, although they arc'' uttered by an ad- 
vocate maliciously and not with the object of 
siipportiiig the case of his client, and are littered 
i without any justification or even excuse, and 
[ from personal ill-will, or anger towards the 
, person tlefamecl arising out of a previously-oxist- 
ing cause, and are irrelevant to every issue ref 
fact which is conte.sted before the' tribunal. 
Mumter v. Hawti, 62 L. J., Q. B. 726 ; 11 
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Q. M, D. oSS ; 49 L. T. 253 ; 32 W. R. 248 ; 47 
J, P. 305— A. 

PL. -was oliai-ged before a court of petty 
sessions \vitli achniuisteriug drugs to the iximatos 
of M.’s house iu order to facilitate the com- 
luissioxi of a burglary at it. M. was the prose- 
cutor, and L., who was a .solicitor, appeared for 
the defence of H. There was some evidence, 
although of a very slight character, that a 
narcotic drug had been administered to the 
inmates oF 3L‘s house uiKin the evening before 
the burglary, and H. had Ixeeu at M.’s bouse on 
that evening. l)uriiig the proccediug.sbeh)re the 
court, of petty sessions, L., acting as advocate 
ff»r H., suggested that M. might be keeiiing 
drugs at iiis hou.se for immoral or criminal 
piii'iiOses. There was no evidence that M. kept 
any drugs for those purpioses : — PTeld, tliat no 
action 1 a- i\l. foi' dofainatiou would lie airaiust 

L. Kmdnion. v. ^lalthy (C. & M. 40'2 ; 2 

M. A Hob. 438), dissented from. Ih. 

Publication, by Counsel subsequent to 

Case.] — ycmble, that although it may be law-M 
for a counsel in the discharge of his duty to utter 
matter injurious to individuals, yet the subse- 
quent publicatioit of such slanderous matter is 
not justifiable, unless it is .shewn that it was 
published fur the purpose of giving the public 
information which it rvas fit and proper for them 
to receive, and that it wfis warranted by the 
evidence. Flint v. Pil-e, G D. & E. 528 ; 4 B. & C. 
473 ; 3 L. J. (O.s.) K. B. 272 : 28 II. R. 335. 

Objections by Solicitor to BEl of Costs.] 

— No action will lie against a solicitor for 
defamatory w'ords contained in written objec- 
tions lodged by him upon taxation of another 
Kolicitorls bill of costs. Pedley v. 3Iorriii, 61 
L. J., Q. B. 21 ; 65 L. T.526 ; 40 W. E. 42. 


c. Other Matters. 

Parliamentary Papers and Proceedings.] — ^An 
action will not lie for printing n report of the 
House of Commons, though it reflects on the 
character of an individual. Iter v. Wright^ 8 
Term Eep. 293 ; 4 E. E. 649. 

However iiijnrious such publication may be to 
the character of an intlividual. Gurry v. 
Walter. 1 Bos. & P. ,525 ; 8 Term Eep. 298 ; 1 
'E.s]). 457 ; 4 E. E. 717 ; 5 R. E. 74.3. 

The Hou.se of Commons, in 1835 and 1836, 
made resolutions that paiiiaraentary papens and 
reports ]>rinted for the u.se of the house should 
be ])ublicly .sold by the printer ; and afterwards 
a reiiort from the inspectors of prisons w-as 
ordered by the house to be printed ; — Held, that 
if this report contained a libel on an iirdividual, 
the printer of the House of Commons who sold 
it was liable to an action, and that the resolu- 
tions of the house diil not render this a privileged 
} )U blicat ion. Sfoclid a In v. Ha imard, 7 Car. & P, 73 1 ; 
2 M. ik Eol). 9. Elding u))held by the court. 9 
A. « E. 1 ; 2 P. & 1). 1 ; 8 L. J,, Q. E. 294 ; 3 
Jur. 995. 

Thereupon, by 3 & 4 Yict. c. 81, it was enacted, 
that jirormlhign, criminal or civil, againnt jier- 
itonnfor the puhlication of jnijKO'n girinfed hy the 
order of parlianinif arc to he stayed upon tile de- 
livery of a certijicatc of the Idpeaker or of the Lord 
Chancellor, and affidavit to the effiect that the puh- 
llcathn is hy order of either house of giarliamcni. 

Public Records or Documents.] — The register 
of protests for non-acceptance and non-payment 


Of bills of exchange and promissory notes, 
established by the Scotch Acts of 1681 and 1696, 
and 12 Geo. 3, c. 72. and 23 Geo. 3, 18, is a 

public document to which everybody Inis a I'iglit 
of access, and the publication of which in a 
printed paper does not constitute a libellous 
publication. Fleming y. Newton, 1 ,11. L. (Jus. 
363. 

Communication in Writing on State Business 
by one Minister to another.] — comninnicaiion 
relating to affairs of state made iu writing liy 
one minister to another is absolutely ])rmleged, 
and is therefore not actionable, although it con-. 
taiusfal.se defamatory matter and express malice 
i.s alieged. Chatterton v. Hcerctarg of State for 
IndiiiltM L. J.. Q. B. 676 : [1895] 2 Q. B. 189 ; 
14 E. 504 ; 72 L. T. 858 ; 59 J. P. 596— C. A. 

Report by Military Officer in course of Duty.} 

—To a declaration for libel, a plea that the 
defendant was the superior military officer of 
the plaintiff, and the plaintiff was under his 
command, and it was his duty as such superior 
officer to forward to the adjutant-general of the 
army letters wu’itten and sent to him as such 
superior officer, in relation to their military con- 
duct, dutie.s, and qualifications by the officers uiider 
his command, and to make, for the information 
of the commander-iri-chief, reports in writing to 
the adjutant-general on the subject of such 
letters : that the defendant had I’eceived from 
the plaintiff letters in relation to his military 
duties and to certain orders received hy him as 
such officer, and which the ]xlaintiff requested 
might be forw-arded by the defendant to the 
adjutant-geneml ; and the defendant in the ■ 
course of military duty, and as an act of military 
duty, forwarded the letters to the adjutant- 
general ; and for the information of the com- 
mander-in-chief, when forwarding such letters, 
the defendant made certain reports in writing in. 
relation to the letters of the plaintiff, which was, . 
the libel complained of. Replication, that the 
libel was written by tire defendant of actual 
malice, and without any reasonable, pr'obablc, or 
justifiable cause, and not bond fidej or in the 
bona fide discharge of the defendant’s duty as 
such superior officer ; — Held, by IMellor and 
Lush, JJ., that the replication was bad ; for that 
no action would lie against a military officer foi- 
an act done in the ordinary course of his duty 
as such officer, even if done maliciously and 
withoutreasonahle or probable cause. Cockburu. 
G.J., dissenting, and holding, that an action 
would lie if the reports, though made under the 
circumstances alleged in the plea,, vvere made of ■ 
actual malice and without reasonable or probable 
cause. Dawkins v. Pavlet {Loref), 9 B. i: S. 
768 ; 39 X.. .J., Q. B. 53 ; L. E. 5 Q. B. 94 ; 21 
I... T. 584 ; 18 W. E. 336. 

Charges made to Officers of Justice,] — An 
action will not lie f<,>r words spoken on giving a 
party in charge to a conslable, or in preferring a 
complaint to a magistrate. Johnson v. Fi'atw, 3 
Esp. 32 ; G E. E. 809. 

Nor where a man upon reasonable grounds of 
stisiiicion charges an innocent person with a theft. 
Fowler Homer, 3 Camj). 294; 13 K. E. 807 
And .sec Wood v. Jirown, I lilarsh. 522 : G Taunt. 
IG9 ; IG E. E. 597. 

A. olitains a waiTant to search the house of B. 
for goods suspected to be stolen, and iu accom- 
panying the officer to execute the warrant, tells- 
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hinttbar B. husnT.bbalhiin:— HeUl.Jiotaprivi-'to protecHon, as well as what passed at the 
leired eunnmuiirauon, Ihuino-<M- v. Ifetmui, '2 j origiua mtemew ; aiu it is h question for he 
Slaii. & llv. IB! : *! L. ,1. (O-S.") K. B. !B1. jury whether any further conversation on the 

The (ief.-tjdani bcinir robbed of nOf. in a crowd ! same subject, though apparently casual and 
gave a dLoeniitiou of the thief to a police c«ai- i voluntary, (ltd not rake place uialer the ndluenc^^ 

stable, who' apprehended the plaintW. Tlie i of the eontidentia rel.i ion already established 
defendant niot the coustalilo while on his way ; between them, and was theretore entitled to the 
to tin; magistrate with the plaintiff, aiul said | same protection. 

‘•That is the inan." and aceomiianied them to , 8;ls : 2!,) L. J., Ex. BiO : (> Jut. (a.s.) /hO, 2 

the magistrate. After remand the plaintrJi was i L. T. 3/8 ; 8 W . Ip o4i. _ 

diisehar-md :-Hold, that the <lefen.laut was not j A man has a right to comniiniic-ate hi _ any 
liable hir falsely saving to the constable that other any information he is possessed ot m a 

the Tihrintih' wiis the thief, as the oceasion j matter in which they have a inutuab interest ; 


me ocoiitoi wus the thief, as the oceasi/... , - - - , .. ,, i- , 

was privileged. Shntflrhottow v. Alhhnj. o ; and it is a perfeetly legal ami justiliable object 
W R 3I'"j " i for one to induce another to become a party to , 

; a suit, as to a subject-matter in whieli both have 
Ian iutere.st ; and it is not becau.se strong^ or 
0 Qr vniKiEn I angry language is used in such a eommnnication 

i tlmt'it will be a libel; but the jury must go 

a. Communications as to which, the Person | fuithor, and sec, nob merely whether e.xpres.sions 
making them has an Interest or Duty, j .y.y angry, but whether "they are malicious. 

-)■///// ! /S7//y;%/ V. 7 Car. & P. (580. 

1 . Ltciu ( ./. I ^vilful unauthorised publication _ in- 

Meaning of Privileged Occasion and Com - 1 jurious to the charaetor of another is a libel; 
munication. 1 — The meaning in law of a privi- 1 but where the writer is acting on.any iluty, legal 
leged eonmiuniealioii is a (.■omimmioution made : or moral, towards the person to whom ho writes, 
on such ail oeeasioii as rebuts the laima facie I or where he has, by his situation, to protect the 
inference of undlee ari.-^ing from the publication I interests of that person, that which he writes 
of matter prejudicial to'the character of the , under such circumstances is a privileged com- 
plaiiitifE, and ‘throws upon liini the umis of munication, and no action will lie for what is 
provin^r malice iu fact, but not of proving it by thus written, unless the writer is actuated by 
extrinsic evidence only : ho has still a right to malice. Cockuijne v. irodykisxon, 5 Gar, & P . 
reipuire that the alleged libel itself shall be sub- 54:3. 

mitted to the iurv, that they may jrulgo whether ^ 

there is anv evidence of malice on the face of it. Malice implied where Libel untrue.] -—How- 
Wright \\'Wi)odq,iU‘.,2 0. M. &; H. 573; 1 Tyr. evci- honestly the party who publushes a libel 
& G. 12 ; 1 Gale. 329. believes it to be true, if it i.s untrue in fact the 

To create a privileged occasion there must be law implies malice, unles.s the oceasjon justifies 
not only an intero.st in making a communication, the act ; and whether the occasion justifies the 
but also a legitimate interest in the matter com- act is a qiie.stion of law. Darby v. Ouseley, 1 
municated. i^imitumdx v. Dumw. Ir. 11. 5 C. L. H. k IN. 1 ; 2;/ L. J., E.x, 227 ; 2 Jur. (N.S.) 
358. ' 

A communicaTion mmle bona fide uykiu any _ • -it. 

subject-matrer in which the party eommuiiicating Information honestly communicated without 
has an iutere'il. or in reference to which he has Personal Interest.] — A person having informa- 
a dutv. is privileged if made to a person having tion materiaUy affecting the interests of another, 
a coiTi'siiniuling Ant crest fir dutv, although it and honestly communicating it privately to such 
contains criminatory matter whicA, without, the other iiarty, in the f ull belief , and with reasonable 
privilege, would be slanderous anti actionable ; grountls for the belief, that it is true, is ju-stiliod 
anil this, though the duty is not a legal one, but in so ptiblisliing it, although the jiublisher has no 
only a moral or a social (lutv of imperfect obliga- personal interest in the .subject-matter of the 
tion. Uarrixon v. Duxh, 5 El. eg Bl. 341; 25 libel, and although no inquiry has been made of 
L. J., Q. II. 25 : 1 Jur. (N.s.) S4(] : 3 \V. R. 474. him, and although the damage to the other i /arty, 

y.’ 1-’.’. Wlufilry V. Jflaiiix, 15 C. B. (x.s.) 392; or to his property, is not imminent. Per Tiiidal, 

33 L. J.. C. P. 89 : 10 Jur. (N.s.) 470 ; 9 L. T. C.J., anti Erie, J. But per Coltman, J., and 

483 ; 12 W. H. 153. Cre.sswell. J., that such a communication is not 

Scmhlo. that this rule applies also when the iirivilcgetl. Coxhead v. Uichurds, 2 C. B. 599 ; 
commmiieiition is made to a person not in fact 15 L. J., C. P. 278 ; 10 Jur. 984. 
having such interest or duty, hut who iniglit 

reasonablv bo. and is. supposed by the party Slander in Answer to Question by Slandered 
makimr the eomumiiicatiou to have Aich interest Person.]— Where a person courts tiie alleged 
or duty. J b. slander by a question, the occasion is privileged. 

Priv'ilegctl communications comiireheud all Dulmer y. Huvmerston, 1 Gi\b. 

.statements made bona fide in iierformancc of a Where a jicrson originates a slander ami alter- 
duty, or with a fair and reasonable pui-pose of wards repeats it in answer to a question by the 
proteeiing the interests of the Yiensou making person slandered, in the presence of a third pensou 
them, and the onus of proving malice lies on the brought by him for the Yiurpose of hearing the 
plaintiff. SumcrrHl v. ITau-kinx, 10 C. B. 583 ; answer, such a statement is not a privilegerL 
20 1 j. J.. G. P. 131 ; 15 Jur. 450. communication. Orifiilis y. Lewix,! ll.R. 

When once a confidential relation is established 14 L. J., Q. B. 197 ; 9 Jur. 370. 
bc-twceii two Y/ersoiis with regard to an inquiry 

of a private nature, whatever takes pLace between Statement to Partner.] — A letter written by 
them relevant tfi the same subject, though at a a defendant to a late partner, T., containing a 
time and a place cliJIoreut from those at which charge against the Yilahitiff, with reference to 
the confidential relation began, may be entitled his conduct wdiile master of a shiYi of which the 
VOL. V. 19 


679 DEFAMATIOK— 580 


(lefoTulaiil ari«l T. had heeii joint owikm’s, is a 
privijeyed eoninnnneatioii. WiLion v. Rithinsun, 
7 Q. Lh 08 ; i-1 L. J., ij. B, llMi : it Jur. 72(5. 

Transmission of Privileged Matter by Tele- 
gram, i — The transmission uiinocossarily bya post- 
(rtlice telcffrani of libellous matter, \vJiich would 
have been privileged if sent in a sealed letter, 
avoids the jniviloge. Mlllkiiiison, v. Frn-r, 43 
L. J., r. P. 1 fd ; L. K, 9 C. V. 393 ; 30 L. T. 332 ; 
22 W. R. S78. 

Publication by Mistake— To Wrong Person.] 
—A person who has a or wliose interest it is 
to jmblish defatnatory statenieiits of anotlier. does 
not pnblisli them ni'ion a privileged oeoasiiui if 
iu; seiids Iheiu to a per, sou who has no duty to take 
any action and who has mi particular interest 
M'iili regard to them. The fact that be honestly 
believes th.at the person to whom ho sends the 
,si;tli-uient.s has sueli fluty or interest will Jiot 
make the oecasifui privileged, 'fom-pno/i Roftli- 
numd (11 Q. B. D. 43) overruled. fMiilIfrIi v. 

fi3 L..T., B. 5S7 ; [bS94] 2 Q. B. 
7)4 ; 9 J{. 4r>2 ; 7U L. T. ,S2G ; 42 W. K. 422 ; kS 
J. i>. 020— C. A. 

The defendant wrfjte defamatory statements 
of the plaintiff iu a letter to AV. nnder circum- 
stances which made the publication of the letter 
to \V. jirivilegefl, hut by mistake the defendant 
filaeed it iu an envelope directed to another 
per, sou who received and read the letter. In an 
action for libel: — Hehl, that the letter having 
been written to W. nmler circumstances which 
caused the legal im[ilication of malice to he 
rebutted, the publication, to the other person, 
tlumgh irnifle through the negligence of the 
defemlant, was privileged iu the absence of 
malice in fact on his part. Tompsnn v. iJush- 
twinl, ,".2 L. J., Q. B. 42.0 ; 11 Q. B. D. 43 : 4b 
L. T. 943. 

A timekeeper, omplnved on behalf of a public 
department, having written a letter to the secre- 
tary of the department a letter reflecting ou the 
conduct of the eontractoj" : — Helfl, that if the 
letter was written in gooil faith, and for the 
iufoi'raation of his emidoyers, it was ju-ivileged, 
although to the wrong person. Fctirl v. Bixou, 
4 F. ik F. 2!i0. 


• — - Publication in Course of Duty as to 
"Wrong' Person.] — ^AV. was .surveyor to the owner 
of an e,sta.Te, to'whieh estate he, AA'"., also acted 
as steward. The owner directed AA'. to make 
impiirics as to the existence on the estate of a 
house of bad chameter. W., iu the course of his 
impiiries, was referred to the house of B., but 
doubting the accuracy of his information, made 
further inquiries, ami iu the course of doing .so 
mentioned what he had heard of the character of 
B.'s house. J-Ie then ascertained that the address 
of B.’s hou.se hail heeu given him erroneously, 
and that, by a mistake in the number iu the 
street, a reference harl been made to B.’a house 
'which was intended for another residence. In 
an action by B, against AA’'. for the statements 
made by AA'., while following up the inquiries 
directed by his employer, and the further pursuit 
of which inquiries had been suggested by the 
erroneous information he, AV., had received as to 
B.’s house, tlie judge directed the jury to consider 
whether the statements made by A^. had been 
made in the course of the inqumies which he had 
been directed by his employer to make, and 


whether such inquiries wereiu e.’cccssof his duty, 
and bej'ond the directions he laid rmvived from 
' liis employer or not, but did not direct the jury 
that if the statements relied upon as slanderous 
were only made iu the nece,ssary course of pur- 
suing the mcpiirios he hail been di reeled by bis 
employer to make, he w<uild have been witliiii 
his duty, and they, the jury, should then eonsider 
whether there was auy proof of e.xpress malice or 
not: — Held, that ihi.s direetiou w.a.s wnmg, and 
that, ill the absenee of evidence of aetiial maliee, 
the judge ought to have pointed out to the jury 
all the evidence liearing ujiou the charneter of Ihe 
defemlauTs employment ami tlie eoiirse of duty 
iu which the statements clmrged as .slanderous 
were made, iu order that ihe jury might have 
expressly found whether sueh statements were or 
were not madi' iu \iursuauee, of his duties under 
Ids employment, and the court have been enabled 
to decide upon such flmiiiig whei her there was or 
was not existing such malice as would be implied 
by law, and which might be rebutted by the 
eiiaracter of [irivileged coramunicatioii attaching 
to such .stateuieiits. Ih'rii v. WutiO?i, 2U W. R. 
723. 

Record of Judgment Erroneously Eegis- 

tered.j — A judgment was obtained in Hnglaud 
against A., as exeeutoi’ of liis deeea,sed father, 
and a eortitieate of the judgniout was iluly ami 
correetly registered iu the Queen’s Bench Divi- 
•sion in Ireland, timier Ihe -ludgmeiits E.Ktension 
Act, 18G8. In registering tlie judgment in the 
Rogistiy of Judgments Ortice, under 7 k 8 Viet, 
c. 9U, owing to a mistake in the minute certified 
by the oftieer of the Queen’s Bench iJivisiou, the 
judgment was described as recovered againt A. 
personally, and the particulars of the judgment 
so registered were published iu the publication 
known as ‘'Stubbs’ Oiazctte,’’ whicli is issued 
wocldy, for the assistance of baidcers, merehaiits, 
traders and others, against risk and fraud. In 
an action for libel brought by A. against the ' 
pruju'ietors of the Gazette, there being .no evi- 
dence that the defendants had notice of the 
error, or acted with malice : — Held (dubilaute 
Barry, L.J.), that the publication was privileged, 
anti that the defendants were entitled to a ver- 
dict. Annahf v. Trade Au.F\lUu'y fb., 26 L. R., 
Ir. 394— C. A. 

Other Parties present at time of Publication.] 
— The defentlaiit wrote down at the instance of 
AV. T. a statement to the effect that he, AAE T., 
had robbed AA'., who.se manager the defendant 
was, with the connivance of the plaintiff, and 
that he, AAQ T., thereby promised to repay the 
moneys so stolen by weekly instalments. AV., 
the flefendant’s wife, and D., who was also iu the 
employ of AAA, were present at the time. After- 
wfirds the defendant obtained tlic signature of 
IJ. as witness to the statement he liad vtu'itten 
down : — Held, th;t.t the coinmunieation, being 
made and written down iu the interests of the 
employer, was protected, and that that protec- 
tion was not taken away by reason of the presence 
of. those other parties at the time of the publi- 
cation. Jones V. Thomas, 53 L. T. 678 ; 34 AV. E. 
104 ; 50 J. F. 149. 

Defendant iu the presence of a third person, 
not an officer of jirstice, charged plaintiff wdth 
having stolen his property, and aftervvard.s re- 
peated the charge to another person, also not 
an officer of justice, who was called iu to search 
the plaintiff with the consent of the latter : — 
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Hflii. thill the chiLree Wii-, privileged, if the I alleged niLsrepresentatioiis being, that he had 
di'fcndiint ludievcd in it-; trntti. acted iKtua tide, ! arikcd to he relieved from his duties, and declined 
and did Hut makL- the ■•luiree before more persons I to iieiiurm them, iiiul that he had iihsontcd hiiii- 
ihitn was !i.-<-e— arv. J‘iiiL>iiij'r v. Laicrcnra, 11 i self frouil’ekin at a time when his active services 
j*!. vS. E. oso ; :i r. "iV D. ; h L. J., Q. H. 1:17 ; i might Ije re([uired stt the college ; the defendant, 
•i Jnr. -tuS. in teply, denieii that he had made any false 

representations, and asserted that stich rejtrescn- 
Presence of Eeporters — Meeting of Board of tations as he had made were contained in a 
Guardians."; — At it meeting of a hoiird ttf repttrt made hy him in the course of his duty 
L>-niir(liiiii> id which reporters were present, the iis an othcer of the Chinese Government. The 
defeiidiiiit, who was it menihtir of the board, judge in his suuiniing-u]) directcil the jury that, 
niiide ilefiOiiaiory statements in a speech, bona I whether the defeiidiint had made hilse represeu- 
lidu lii'licvimr tllcm to he true, about tlte eon- tiitiuns, ami the Chinese government had di.s- 
d.uct uf tiie piitintiif. who hitd been ti servant of | missed the plaintiff in eoimetpieuee, was a thing 
till- btianl. till' ipif.-tion btiing wlietlier a sum j specially for the jury to eon.sider, and whether 
uf money slioiild be given to the ))]iiintifl’ in i the representations were warranted by facts, 
re-peet iif his pa-t -urviees ; — field, that the j 'I'he jtiry found for the i»laintiif, .and giivc large 
pi'‘-,(‘i!ee uf the reporter.-, whieli was not duo to j damages. A rule nisi was afterwards obtained 
tlie iietiou of tlii' ilefeiidant, did not destiny the | for :i nonsuit, or for a new trial, on the ground 
jifivileei. of tlie oee.asiou. P^ifi/ri/ v. cV/rcr, ! of niisdireetion. and tliat the venlict was against 
tilt 1.. Q. ih 2ii> ; ( ishl j I (>. 11. ; hi L. T. j evidence. The mi.sdirection.s complained of were 

7.'j.s ; ;i') \g. it. :i] i ; hrt .1. P. lOO— C. A. i CD fde judge dill nut direet tlie jury that 

j the representations were jirivileged ; (2) not 

Meeting of Kailway Shareholders.] — ' leaving to tlie jury tlie <inestioii, wlietlier the 

A sliaivliulder of a railway company having I representations were wilfully false : and (8) that 
.summoned a meeting of .-liareholders, At wliich 1 tlicre was mo evidence to go to the jury that the 
he invited others, and especially tlie reported ' repre.sentai ions were wilfiillj' false. The Supreme 
for the public. ])ress, to attend, and at this { Court discharged tlie rule. On appeal: — Held, 
.meeting made defamatory comments on the | that the summiiig-np was erroneous, that the 
Co millet of one of the directors, i-olatiiig to the | representations complained of were privileged 
affairs of the eomjiany : — Held, that though a j communications, that the judge ought to have 
<li.senssiun of the matter before a meeting of ] explained to the jury the relation ami position 


given to rlie ))iaiiitifl’ in i 
-urviees; — Held, that the j 
'ter.-, whieii was not duo to j 
■mlan!, did not destroy the j 
a-iou. Piitiiril v. OUrcr , ! 
hspl ! ! (.). H. -J7-I- ; hf L. T.j 
.t .1. P. 100— C. A. : 


jii excused, there was | of the parties a 
ion to others than ; would not lie 
Surgeij, -t F. i: F. j honestly and i: 

I pi'oof of expre: 


shareliuldei's would have lieeii excused, there was | of the parties and have told them that the action 
no excuse for a publication to others than ; would not lie if the statements were made 
shareholders. Parsuns v. Surgeg, -t F. i; F. ! Imnestly ami in a belief of their truth, without 
247. ' I proof of express malice, and not whetlier they 

I were warranteii in fact, and that the burden was 
Publication to one of two Persons Slandered — j on tlie plaintiff to prove that they were not so 
Privileged as to Other.] — W’liun worrls imputing nmde. Hart v. Gnmjjach, Moore, P. C. 241 ; 
niiscoiiduct. of which two jiorsous are alleged to 42 L. J., P. C. 25 ; L. R. 4 P. C. 489 ; 21 W. R. 
havL- been jointly guilty, are spoken to one of 8()5. 
them under cii'eumstauces which make the com- 
munication privileimd as to him, the slanderous County Council — Administrative Duties — 
-statement is privileged as to the other, and the Words Spoken by Member— Meeting for Grant- 
latter cannot maiutrdn an action for liefamation. ing Music and Dancing licences.]— At a meet- 
IJtines V. Snt'ad. 89 L. .J., Q. P.. 202 ; L. R. 5 ing of the .London County Oouucil held for the 
Q. B. ii(i8 ; 28 L. T. 12(1. purpose of hearing apiilicatiuns for music ami 

The defemlaiit menfionod to Ihc rector of her dancing licences, upon the plaintiffs applying 
]iari-ih a I'uraonr tliat she had heard publicly for a renevvai of such a liceuee for a place of 
ntiered. impugning liis conduct ami the coii- entertainment belonging to them, the defendant, 
duct of his solicitor, the plaintiff, in the aduiinis- a memherof the council, stated that he had been 
tration of a trust. The pl.'iintitf iiaving brouglit to tlio ])lace in question, and had witnessed a 
an aet.ion for slaudei' against the tlufeml.aiit, the most indecent performance there, and gave that 
jury found iliat tlie word-i complained of were as liis reason for voting against the renewal. In 
spoken bnmi fide and witliout malice, under the an .action of .slander brought by tlie plaintiffs in 
belief tliat it was importanr for the rector to resjiect of such statement, the jury found a ver- 
know the rimuiur. in order that he might elo.ar diet for the plaintiffs : — Held, (hat the defendant 
his cliaracior ; — Held that the communication was not entitled to absolute immunity from 
was privileged : ami rlmt the jn'ivilege extended liability for the words spoken, the duties of 
to tile alleged slander of tlie {ilaintiff, as the the county council in dealing with musk; and 
communication could nut be made without men- dancing licences being admin istrat, we and not 
tioning him. Ih. judicial. Royal Aqna.rmm v. PaoMmoti., 61 

L. ,J., Q. B. 409 ; [1892] 1 Q. B. 481 ; 66 L. T. 
513 ; 40 W. R. 450 ; 56 j. P. 404— C. A. 

i\. PhUIc anil Oglicial Coimnuiiicatiimi. 

Communication of Town Councillor as to 
Report to Foreign Government.] — In an action Public Contract Work — Letter to Newspaper.] 
hroug'ht in Her .Majesty’s Supreme Court for —The plaintiffs were contraefons for tlie erecia'on 
China and .lapaii, for false representations made of a gaol in a borough. The defcudauts were 
by the defendant, occupying au official post in members of the town council, and from their 
the service of Ihe Emperor of China, to the business competent judges of the work. They 
Tsung-li-Yameu, the head of 'the Foreign Board published in a local newspaper a letter, in which 
at .Pekhi. respecting the couduei of the plaintiff they charged the plaintiffs with sevio as omissions 
as a profe.ss{jr in the coUege established there, and deviations from their conti’act : — Held, that 
which led to his dismissal by that board, the i although the charges in the libel would have 
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muuicatioH is not actionable as libellous, tbougii 
the charges nuiA' not he true. Blahr v. l^Ufohl, 
I M. ic Rah. lyy. 


been jaivileged if made by tlic ilofendaiits to the 
Inwn council in their characters as efmiici]lors, 
they ^YeTC not prh’iloged in the form of a letter 
in a public new.spaper. Simpson v. Downs, 

L. T, 8!)1. 

Meeting of Poor-law Guardians — Defamatory 
Statements by Member— Words spoken in Honest 
Discharge of Duty, without Malice, hut “ Care- i 
lessly.” ] — At a meeting f)f a board of poor-law 
guardiatis coiain defamatory .statement.s were 
made by a mentber of the boiird, conctu'iiing the 
clerk of tlie board, be being accused of impro- 
perly i'etainin,gin his bands moneys belonging to 
the board. In an aetion for slander, the juiy 
found “■ tliat the words were spoken honestly in 
the discharge of a public duty, without malice, 
l)ut carelessly." The jury found a verdict for 
the iilaintiff for -U).s‘. : — Held, on fiu'tlier con- 
sideration, tliat the occasion was a y>T‘ivileged 
one, and that the j)rivilege was not taken :iway 
by the word '■ cai‘elessly” at the eml of the liial- 
ing of the jury, and that, therefore, the judgment 
ought, to lie entered for the defendant. Pitt/nuJ 
V, Olir.er, 08 L. T. 247. 

Eeport of Directors of Company to Share- 
holders.] — The jdaintift’ was manager of a limited 
company, llie auditors in making njt the ye.ar’s 
accounts issued a reyiort to the shareholders, and 
at the foot of the accounts they remarked. •' The 
shareholders will observe that there is a charge 
of 1.806f. l,s‘. 7 (I, for deticicncy of stock, for 
which the manager is re.sj»onsible. His accounts 
have been hadlj' kept, and have been rendered 
to us very irregularly.” 'J’he directors presented 
this report to the slmrchnldors at the annual 
meeting, at which it was resolved that the report 
should he printed and sent to all the share- 
holders : — Held, lii'st, timt the report of tire 
dfoectors was a yirivileged communication, and 
the mode of publishing it was reasonable and 
proper. Dtni'lrss v. Am/lo-Di/i/ptifni. Potton tmd 
Oil Vo., 10 B. & S. 220 : 8K L. J., Q. B. 129 ; 
L. 11. 4 Q. li. 202 ; 17 W, R. 41)8. 

Held, secondly, that there being no intrinsic 
nor extrinsic evidence of malice, there was no 
question to he left to the jury, Ih. 

Letter of Individual to Public Official.]—- The 
memorial of a tradesman addressed to the secre- 
tary at war, complaining of the conduct of a 
half-pay officer in the army, for not having j)aid 
a debt due to him, and stating the facts of his 
case fairlj' and honestly, according to hisoidnion 
and undei’slanding of .such facts, is not the sub- j 
ject of an action for a malicious libel, although ' 
the statement of tho.sc facts is derogatory to the 
character of the ottieer, Foinonn v. Isos, I 
1). A R. 252 ; .5 B. A Aid. (il2 ; 1 Chit. 85 ; 24 
li, 11. .H4. 

A letter written to the postmaster-general, or 
to the secretary to the general post-office, com- 
plaining of miscoudnet in a postmaster is not a 
libel, if it was written as a bona fide complaint 
to obtain redress for a grievance, that the party 
really believed he hml suffered ; and particular 
expressions are not to be strictly scrutinised, if 
the intention of the writer was good. Woodward 
V. Zander, fi Car. A P. 548. , 

A letter written by a private indivi<lual to a 
public officer, complaining of the misconduct of 
a person under him, is not privileged from dis- 
closure as an official communication ; but, if 
bond fide made, and withotrt malice, such com- 


Letter by Inhabitant of Borough to Home- 
Secretary — ^As to Conduct of Magistrate.] — The 
pdaintiff wa.s a justice of tlie jmaee for a coiuiry 
and in the habit of acting .‘it p)etry .-.cssions held 
in a borough. I’lie defoiidant, an eleeroi- ami 
inhabitant of the borongli. signed a meniurial 
aildres.se<l to the Secretary of vSlate for the Hume 
Department, complaining of The conduct of the 
jdaiiitiff as a jnstiee during an election fora 
member to repireseiit the borough in piarliameut. 
and piraying that ho -would cause an inquiry to 
be made into the cmiduct of the iilaiutfff, aiul 
that on the allegations contained in the memorial 
being substantiated, he would reeounnend to Her 
Majesty that the ydaiutiff be removed from the 
commission of the yieaee. The jury having found 
that Hie memorial was bona fide : — Held, that it 
was a privilcgcil cnnnnunication, iua.sinueh as the 
jilaintiff had hoth an iutorest and a duty in Ihe- 
■ subject-matter of the eomimmieatitin ; and the- 
; Secretary of State had a corresponding <luty, a 
I justice of the peace being ajipoiiited and removed. 
I by the sovereign. Held, also, that a commuuiea- 
' tion made bona tide for the imiqiosc of obtaining 
rech'ess was pirivileged. though made to a tribunal, 
which hatl no direct authority iti respect of the- 
matter complained of. IJarrison v. Hush, 5 
El. A Bl. 844 : 25 L. J.. Q. B. 25 ; 1 Jur. (X.S.), 
846 ; 3W. R. 474. 


As to Conduct of Clerk to Justices.] — A 

letter to the Secrcttiry of State by an inhabitant 
of a borough, imputiug to a person who was the 
town clerk, and clerk to the justices of the 
lioroiigh, corruption in the latter ofiice, is not 
a pirivileged communication. Bhiqd v. Sturt. 
10 Q. R. 809 : 16 L. J.. Q. E. 89 ; 11 Jin% 
1011. 


Objection by Parishioner to Constable before 
Justices.] — Under 5 A 6 Yict. c. 109, a vestry, 
on prccepit from the justices, i.s to make out ami 
return a number of persons within the piarish, 
qualified and liable to serve as constables ; the 
list is to bo affixed on the clutrch door, and 
notice given when and where objections will be 
heard by the justices, who are empowered at a 
sp)ecial sessions to .strike out of the list the names, 
of piei'sons not qualified or liable to serve. At a 
vestiy held in pur,su;mce of tlial act, the pdain- 
tiff’s name was inserted in the list of person.s 
q\ialified and liable to serve, ‘and he attended a 
sessions for the purpiose of being sworn, in, whoa 
a parishioner objected to him, and made a state- 
ment to the justices, in the pu'csencc of other 
]»er.sons, imputing p)erjury to the plaintiff. In 
I an action for .slander the. jury found that the de- 
I fondant made the statement bona fide, believing 
, it to be true ; — Helil, that the statement was 
I projierly made liefore the justices, and was a 
j p)rivilogcd communication. Kershaw v. Dailpij. 


Letter by Commanding Officer of Regiment to 
Superior Officer.] — Letters from the commanding 
officer of a regiment to his immediate superior 
containing charge.s against the colonel in com- 
mand, and a conversation with a mend)er of 
p>aiiiameiit as to a question to he pnit in the 
House of CommoiiH relative to the disinissalof the 
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■eoldnel <in chartros. are e<n)iiuunieatinns a superintendent of police in a borough. The 

made on privile-ed dcea-ii.ins. J)h-hsv/t Wilftm defendant, a ratepayer made a verbal statement 
{J-Jfj-n, 1 F. F. 41h. to a member of the -watch committee of the 

but cireinusiaiices shewing tliat the letters borough respecting the plaintiff in his capaciry 
were nor wiitien I'nmi a sense 'of duty, but from of superintendent. The iuryfouridtliatthe state- 
jsnsomd jV'eiinnent on aecouur of other matters, ment was defamatory, but that there was no 
and Tiiat the dbiert of the eouversatiou was to malice on the part of the defendant Held, that 
prejudle-i the plahitilf, by reason of such personal rhe occasion was privileged. Jimutisfi'r v. Keltij, 
ri*si‘titment,are evidoaicc of actual malice, taking oil J. P. 7i);J. 

awav the privilea-e. Ih. ' , s - 

Charge by Eatepayer against Constable,]— 
Communication of Clerk to Guardians as to Charges made by a ratepayer against the con- 
Medical Officer. I— A. was clm-k to the Imrd of stable of a district, to a meeting of ratejiaycrs 
gr.afdians of a union uf which 1>. was the medical mot, to invest, igatc the constable’s disposal of the 
iitlici!!-. and C. the rdiin'ing ofHcer. A pauper money of the iidmlutants,- are privileged, and 
was to }h> removed to another tlist riot, and liad maybe made by letter, if the ratc})aye,r is pre- 
previon-ly to lie e;camim'd by I!. A., in pur- vmited from atlcmling. t^peuerr v. Amoi'fon, 

'Uiinee <if (Un'otii.u- from The boanl of guanlians, 1 M, ik Piob. 47(1. 
railed twiee on P.. for the jairposc of getting him 

to see this pauper, but; ennld not get B. to do so. Treasurer of Committee for Eelief of Poor — 

A. then went' to t,'.. and asked liiiil to try and get Interest of Inhabitants of Parish.] — To a count 
P). to e.Kuniine tlie [lauper, telling C. at tin; same charging defendant with haying spoken and pub- 
time that wljen he. A., ■^aw B. on tifc p?-eceding lished statement.s to the ctfect tiiat [daintitf as 
'evening. B. wax not sober ; whereupon 0. sm-veil treasurer of a relief committee for tlie purpose of 

B. with a formal order to examiue the pauper, relieving the poor of the parisli of T. had received 

and B. tlid xo. In an action by B. against A. for more than he had acknowlctlgal, defendant 
slander -Held, that tlie connuunicatiou between jdeaded that be was a member of such committee 
A. and C. was privileged, and that B. must and so interested in the proper application of the 
bo nonsuited. AVifbni v. Pluuirkhjf, IH L. T. funds, and Hint he made the statement to certain 
741. iniiabitants of the parish of T., who were also 

interested therein : — Held, that the plea was bad 
Eeport of Chief Constable under Direction as no interest in the subject-matter sufficient to 
of Watch Committee.] — In obedience to the supjiort a ground of privilege could c.vist in the 
orders of tlie watch committee given at the itihabitaiits of a parish. Curngan v. Myun, 15 
request of the magistrates, a head constable com- W, 11. til. 
jiiled a book giving a list of the licensed houses 

with names, dates, ‘‘superinreudeut’s remarks, "and Circular by Member of Priendly Society to 

other particulars, for the purpose of facilitating other Members.] — A circular b5’- a member of a 
the busiuexs at the general annual licensing friendly society is.sued to members for the pur- 
meeting. 'file plaintiffs were the licensee and pose of obtaining a statutory investigation into 
barmaid respectively of one of the bouses named the solvency of the society is not privileged 
in the biok. .and their action was for defamation unless true, llill v. ILt rt-IJifr'u-, nl L. J., Oh. 845; 
in respect of a statement in the book that the 21 Ch. IX 7!I8 ; 47 L. T. W. E. 22. 
retuiwal of the licence of the house was to be 

■opposed on the ground of iinjiroper conduct. Bet-ween. Agents of Opposite Parties at Eleo- 
t'ojiies of the book were snpjilied by the head tion.] — K. and B. were candidates at a parlia- 
eonstablc to the magistrates, and by their direc- ineiitary election. Tlie defendants were agents 
tion also to iiersons having business at the of B., aiul on the day of election, whilst the poll 
sexsious. and to their legal advisers ; — Held, that was proceeding, one of them wrote to the agent 
the occasion rd the publication was privileged, of F., stating that bribery on F.’s behalf was 
Ajidmi'/t X. A’off-Jitnrrr, 04 L. (,x B. .ISO; going on. B. was returned, and on the next day 
[181)5] 1 (}. B. 888: 14 R. 404; 72 L. T. 580 : the plaintiff’s name was mentioned by the same 
-18 W, K. 582 : 5!) J. P, -120 — C. A. defendant to F.’s agetit as that of a briber. A 

discussion upon the imputation ensued, which 
Police-Sheets Issued to Metropolitan Police.] rosidted in the defendants transmitting to F.’s 
— It was stateil in tlie police-slieets issued and agent on the day following a documeu-t. signed 
road to the metropolitan police that an inspector by both of them,* “ certifying ’’ that the plaintiff 
•of hackney eavriages had been dismissed for had been personally guilty of bribery. In an 
havitig mailo out accounts for amounts claimed to action of defamation brought upon this docu- 
be due from him. foutidctl on a misrepresentation ment : — Held, that the occasion was not privi- 
of duties alleged to have beeti performed : — leged. jyicTtemib v. THUUml, 48 L. J.. E.x. 
Held, that the publication was a libel and was 87; L. II. 9 Ex. 79; 80 L. T. 19(1; 22 W. R. 
not jirivile.sred, v. 19 L. T. 872. 

899. •' 

Statements made at Election.] — Words having 
Eeport by Police for Information of Public.] been spoken at a meeting for the election of an. 
—-Section 4 of the Law of Libel Amendment .Xct overseer, ira]mtiug to a pcrsoit put u]) for re- 
1888, whicli iirnvulcs that the publication at the election that be had misapiiroiiriated jiarisb 
request of any chief e<.uistable of any notice or moneys while holding the office before : — Held, 
.re|iurt, issued by the police for the infomiation that the occasion was privileged. George x. 
of ihc public shall be privileged, is not retrospec- Goddard, 2 F. &; F. 089. 
live. JJopJe.g v. BW/mw,?, .58 .1. P. 822. 

Statement of Medical Officer of Public School 
Statempt by Eatepayer to Watch Committee as to Quality of Meat.]— Wcji’ds .spoken by a 
as to Police Superintendent, j — The plaintiff was medical officer to the .steward of a public school, 
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to tlifi effect that the jdainliiT. u butclua-, who 
f;iil){)lio(i it with uieat. Mild bad meal, are privi- 
leged in the aliseiiee iif malice. JIkdijiJdyi/x v. 
Shiirdl, 2 F. & F. nyo. 


iii. IJri-JtYhixtini/l and Melit/hnis Matters. 

Charge of Bishop.]— The charge of a bisho]) to 
hifj deri.win ('onvoeatioix is, in the ordinary sense 
of the term, a privileged (?omnmnication ; on the 
well-known prineifile that a eoinmiuiientiun made 
bona iide upon any .subjeet-niatter in w'liich the 
])iiriy law an interest, ov in reference to which 
lie has, or honestly heliev(>s he has. a dnfy, is 
jirivileged, if made to a iier.son having' a corre.s- 
jionding interest or ilvity, ultliougdi it contains 
criminatory niattm' which, without that privilege, 
w'ouid be defaniatory and aetionable ; provided 
that the oeeasiou ou which the connniuiicaiion is 
made rehuts 1 lie prima facie inference of malice, 
in fact, .arising from a statement prejudicial to 
tlie chiiracter of the ]>laintiif, and the onus is 
upon bitn to pn'ove tlvat tlicre was actual malice, 
that the defendant was actuated by motives of 
personal spite or ill-will, iinlependently of tlie 
occasion on whicli tlxe communication was made. 
Laughton v. tiodor and Man (ibW/ep), i) Moore, 
P. C. Cx-S.) 31S: 12 L. .1., 1>. C. 11 : L. It. -1 
V. C. lih") : 28 L. T. BIT ; 21 W. R. 204. 

letter to Bishop as to Incumbent.] — A lette-v 
WTitten to a bisho]) informing liiin of a rci)ort. 
current in a jiarish in his diocese, that the in- 
cumbent of a disti'ict in that parish had collared 
the schoolmaster, and that a fight ensued between 
them, irs a jirivilcged connmmication. if such 
letter was written to the bisho]) honestly to call 
his attention to a rumour in the ])arish which 
was bringing .scandal on the church, and not 
from any malicious molive ; and it is not material 
that the writer of the letter did not live in tlie 
district of the incumbent to whom the letter 
refers. James v. Jiftsfon, 2 Car. K. 4. 

Statement by Clergyman in Pulpit.]— Won Ls 
spoken V)y a, clergyman from the i)uli)it concern- 
ing a i)arishioner, tliough in good faith, and for 
a eomraenilabic purjiose, are not i)rivilcged, 
Maffrath v. Finn. Ir. E. 11 C. L. ir)2. 

By Clergyman to Curate.]— A defamatory com- 
munication made by a clergyman to his curate, 
for the pur])Ose of olitaiuing his advice as to the 
course to he i)ursued ))y liini in an ceclcsiastical 
matter, is j)rivileged. " Ctarlt v. Molt/nen,r. 47 
L. J., Q. II. 230 ; 3 (,b R. D. 237 : 37 L. T. <>94 : 
2(5 W. li. 104 ; 14 Cox, C. C. 10— C. A, 

Statement to Dissenting Congregation as to 
Proposed Minister,]-— Communications made to 
a member of a «lisseuting congregation i'es])ecting 
an individual about to be appointed a minister 
of tliat cnngvegatiou are privilegol coinnninica- 
tions, ami cannot l)c jnade the subject of an 
action }iy such individual. Bhudihtrn v. JUaedt- 
hirn, 4 Bing. 393 ; 1 M. P. 33, 63 ; 3 Oar. &, P 
146 ; G L. J. (O.S.] C. P. 13 ; 29 K. R. .383. 


iv. Sidirifor and Client. 

Retainer — Malice.]— If a solicitor reasonably 
beueves that his smdees may be required by a 
possible client who does afterwards retain him, 


all communications jiassing l)etwceii the solicit or 
i.and the client, leading up to the retiiiner and 
relevant to it, anil having that, and nothing else, 
in view, are privileged. Jinaene \. .Di(nn, 6 R. 67 
-H.L.CE.) ' . , 

If the retainer i.s a genuine proceeding., the 
fact that the solicitor is nut well di.sposed to the 
jiei'son said to lie defamed is iiol.i evidence of 
malice. Ih. 

Per Lord Bowoii ; Whether, when a jirohs- 
.siiuial I'claliun is created between a solicitor and 
a client, and communications pass between the 
solicitor and the client with reference to the 
prosecution of a third ])er,son, or with reference 
to proceeilings being taken against him, the fact 
that the .solicitor is animated by malice in wliat 
he says of the third ])0rson would vender him 
liable to an action, jirovided he does not say any- 
thing which is outside what is relevant to the 
cnmmuTiication.s which he is making as solicitor 
to his client. Qiuere. Ih. 

Letter of Solicitor to Protect Interests of 
Client — Evidence of Malice.] — A solicitor in 
writing a letter in iiroteetioii of his client’s 
intere.sts, whether before or after action brought, 
is acting in jmrsuiiiice of his ordinary duty as a 
solicitor, and statements made liy him therein 
are iirivileged. If the facts are as consistent with 
tlie defendant's honesty, believing .such state- 
ments to be in the interests of his client and to 
be true, as with his not so believing, there is no 
evidence for the jurv of malice in fact, liaher 

v. Carrich. 63 L.' Q. P.. 399 ; 71894] 1 Q. B. 
838 ; 9 R. 283 ; 70 L. T. 366 ; 42 W. R. 338 ; oR 
J. P. 669— C. A. 

Letter from Solicitor Vindicating Client’s 
Character.] — On the occasion of an unsuccessful 
apiilication by A. for a summons against B., 
certain unfoundotl charges wei'e made against 
B., and rejiorted in the newspapers. B. having 
a[)plicd to his attorneys, they wrote and pub- 
lishud a letter stigmatising the charges as 
“wickeil and deliberate falsehoods,” and .stating 
that other falsehooils had also been uttered by 
A. against B. : — field, ou an indictment for libel 
against the attorneys of B., that if the letter was 
written without malice, -and with ihe object of 
vindicating their client's character, its ])ublica- 
tionwas i)rivileged and o.xcused. iiV//. v. Yeleg, 
It) L. T. 122. 


Letter Warning Solicitor as to Client.] — 
Where a ilefcndaut wrote to a i)laintili's solicitor* 
in an action of slander, in rei)ly to a demand 
for an apolog}' contained in a letter from the 
plaintiff’s solicitor, and iufoi'ined the })]aintiff’s 
.solicitor of the alleged dishonourable coiiduot of 
the ])laintiif, which caused i!ic defendant to s{)eak 
the words, and warned the solicitor to look after 
his costs, as a person guilty of such dishonour- 
ablu conduct as tin: i)hiintiif had been guilty of 
to the defendant could not be trusted : — it was 
lield, on demurrer, that the communication was 
privileged, and that the warning was a deduction 
from the subject-matter of the ])rivile,gcd cum- 
muuication, and that it was the ])rovince of a 
jury, and not of the court, to .say whether Hiis 
deiluction was an excess of the privilege. Jueoh 
V. Lanirenin\ 14 Cox, C. 0. 321. 

The iilaintiii’s attorney having at his desire' 
written to the defendant demanding i)aynient of 
an alleged ilebt, the latter sent a letter to the 


DE F AMATION— Pn'r f 


iittoriicv rniiTalriinc’ inipiilaiions iipou the ^ 
plaint itr’.- t-harafi 'wholly iinoomu-cted with' 
rho itouiaiid inado tijion hirri':— Mold. Tint a privi- 
lec'od f-onumuiinitioi!, altlimigh the jury found 
that rlso lottcr w:i'i written bona fide, ;md ue.ara- 
tived iiiiilieo in fnet. Ilii/ithnj v. lT///v7, <1 G. B. 
(N'.r;.) .114 ; t; .lur. (X.S.) LS. 

Bill of Costs sent by Solicitor.]— A hill of 
I'l intnininy ilnftnuntory mailer, tlelivered 
h'.' nii iittitriiey to his client under a judge’s 
order, is not :i tn’ivileged |■■onlmunicat.ion. Undon 
V, J Jaw lies, I F. tV; ,F. (itiS. 

Publication by a Solicitor to Ms Clerk.]— If a 
cfiiiimnniciitioii tirade iiy :i solicilor to :i third 
partr is I'ea'iUitiblv net;i''-s;iry arid usual in the 
di-cliarere of liis duty to his client, and in the 
intrre-ts of hi- cli'-nf, llu* oci-a-ion is )n-iviloged. 

FuHwini V. inn (rishi i i q. b. r. 24 ) dis- 
thicnidicd. /bw/w.v v. freMrf. (hi L. ,1.. Q. B. 
40 i ; ■ ISDII 1 Q. B. 81:1 ; h It. 1124: 70 L. T. 
:h;.8 : 42 W.'lt. :i‘,l2 : .is .1. B. 070— C. A. 

A tirjn of solicitors, .acting for a client. 
addre-se<l a letter containing defamatory matter 

to the jdaintiff. The letter was flictateil to tlteir 
shorthand-writer clerk, and copied into the press- 
book by another clerk in their eniplojunent : — 
Held, that the neeasion was privileged. Ih. 


V. Personx in Fldncwnj Pnxitionx. 

Persons in present or past Fiduciary Posi- 
tions.]— A letter written couiidentially to persons 
who em|df>y(-'d A. as tlieir solicitor, conveying 
charges injurious to his professional character 
in the uiatiagemont of certain concerns which 
they had inrnisteil to him. and in which thej 
writer of the letter was likewise interested, can- , 
not be considered as a libel and made the subject 
of au action for damages. M’Dimjall v. Clariilijc, 

1 Cam]). 2tj7 ; It) B. ih (57!). 

A letter writteti contideutially to B., wlio 
cmyiloyed the jilaintitf as steward of his estates, 
to inform him of certain supiiosed malpractices 
on the pari of the iilaintilf, is not aetionable. 
the (lefendant acting bona fide. Clettrer v. 
Sarnntde, 1 Gam]). 2t)S, 7i. ; 10 11. 11. O.SO. 

A letter to the manager of a jiroiierty in 
Scotland, in ^vhich the ])laintiff and deftmdant 
were jiuntly interested, related iirinciiially to the 
projicVtv and the jilaintiffs conduct resiieet.ing 
it, hut also eoutaiiicd a jiassage relloeting on his 
conduct to his mother and aunt : — Held, that 
the latter ])art eoukl nor bo juivilegcd as a con- 
lideutial coninmnicatu>n, Wnrmi v. II «mi«, 
4 -Tvr. .8.11); 1 G. M. A U. 2.10; S L. .1., Ex. 
294.' 

A. was engaged to suiicrinteiid the works of a 
railway cumiiuny, and sutisequently, at a general 
mectiiiir of the ]iro]n'ietors, the engagement was 
not continued, hut a former inspector was rein- 
stated. A vacancy subseijueiitly occurred in the 
situation of engineer to the eomniissioners for 
the imfu'ovenient of the rivair Wear, and A. 
boeanie a candidate. B. wrote to G., itttroducing 
D. as a candidate, aiul G., having w'ritten to B., 
informing him that anorhev iiersou had suc- 
ceeded in obtaining the appointment., B. wrote 
:m an?-wcr to G.. retlecting on the conduct of A. 
whilst in rh<‘ situation of engineer to the railway 
comjiany. There was a subsequent election, at 
which A. wa.s unsuccessful, in consequence of 


this letter having heeii shewn. B. ami G. were 
both shiireholders in the railway coui{iany, and 
B. managerl G.’s affains in the railway. B. had 
not heeti ajjplied to for his o]iiuion, and the 
letter eontaining the libel was wu-itten after the 
terminatiou of one election, and betorc the other 
was in contemplation : — Held, in an action by 
A. against B. for the libel, that the letter was 
not ii iirivileired eommnnieation. JSroolix x. 
lihtmdiard, 1 G. A M. 779 ; 3 Tyr. 844 ; 2 L. J., 
Ex. 275. 

The plaintiff, who had formerly been in trade 
in partnersbip with P., which partnership liad 
since, been dissolved, was a minister of a disseut.- 
ing congregation, and brought au action against 
the defendant for uttering slanderous words, 
imimting that the plaintifl’ had taken an im- 
q)rn])er adv.anlage of P. in the course of parhier- 
•ship, and in adjusting the ]>artiiershi]i accounts. 
An investigation havhig been made into some 
charges brinigUt by a Mrs. 15.. a nicmlier of the 
[ilaiiitilf’s congregation, resiiectiiig the ])laintilf’.s 
accounts and transactions in his former ])artner- 
slii]i Avith P., a corresjumdence res])ect{ng the 
same took ])laee between a Mie A., wlio acted 
I therein on behalf of the iilaintiff, and the defen- 
i dant, Avho acted on Viehalf of Mrs. B. ; — Held, that 
! letters Avvitten by the defendant to klr. A., in the 
i course of such eoi-resiioiidence, Avere privileged 
i communications. TLipivood x. Thorn, 8 0. B. 

I 293 ; 19 L. .1., 0. P. 94 ; 14 Jur. 87. 

I A secretary of au insurance company, being 
charged Avith niiscouduct, \vais called upon to 
attend a board of directors, for the purpose of 
exjilanatioii, but declined to do ,su, Avhereupon 
tlie directors, after he.nring the nature of the 
charges, jiasscd a resolution declai'iug him to 
have been guilty of gross niiscouduct, and dis- 
missed him from their service; the defendant, 
j who Avas a director of that company, and also of 
j another compari}", communicated the fact of the 
i dismissal from the service of the former com- 
} iiany for gross misconduct, at a board meeting 
j of the latter comiiaiiy, and iirojiosed a resolution 
I to dismiss him from his employment as their 
j amlitor. and in answer to an inquiry from the 
I chairman, said that the misconduot consisted in 
[ obtaining money from the solicitor of the com- 
I pany under false ])retcnces, and paying a debt of 
bis own Avith it, and upon the i>laintifE’s aijpear- 
ing on a siibseipient day Avith hi.s attorney 
before the bo.ard, to meet the charges against 
him. the defendant refa.-ed to go into them ; — 
Held, that the communication Avas privileged, 
and that the defendant’s refusal to go into the 
charges in the ])resence of the ])laintifi and his 
attorney Avas no evidence of malice that could 
projierly be submitted to the jury ; for that, such 
1-cfusal' being consisteid;. Avith bonil fides, bona 
fides must Vie iiresmned until the eontrary Avas 
proved. Jlun'inx. Thompson, 13 G. B. 333. 

Communication by Surety.] — Verbal cora- 
municatioiis, Avlien coiitidential, are not action- 
al ilo ; and if A. is .surety for B. to G., A., if 
acting bona fide, may laAvfully statu to G., in an : 
unreserA'od manner, his o])inion of B.’s conduct 
and eharac.tei-, whatever the charges may be 
Avhich he thus imjnites to him. JJuninanx. JiUju, 

1 Gamp. 209, n. ; lU R. K. (iSO, n. 

Arbitrator.] — .To a count in libel alleging that 
the defendant had AVi’itten and publtshcd of the 
plaintiff in relation to his business as commercial 
traveller for a printing hoitse that he had been 
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(liscbai'm'il for iiiteiDpemuccfrnm the <lefeiidjmt’s I farm foi’ tlieiv huiiefir. 'Jlio, ilerendaijl. pleficled 
<‘nii)loymeiit, tl.e dcfend'nit pleaded that u dis- i that the plaintiff had hoeu ojected iy due pro- 
puto liaring arisen between himself and A,, they eess of law Imui the iann, iuid lhaf tJic (lelendiuit 
bad aprrct'il to subniil the inatter in dispute to was a caiulidate fora parliaaiicni ary constituency, 
some respectable prhiter. who ahonld be in- and, before the electioti, jiublishetl the uiatturs 
iMercnt between the parties, to l;>e uaraedby A., coinjdained of, hona tide and Acithout- nialicc, in a 
and tliat A. proposed the ]ilaiutiff, 'when the uews])a])er in answer to false charges caused to 
•defeiulant refused to sidnnit tlie matter to the he luiblishetl hy Lite plaiiitilf iii the saino lunvs- 
■i>lainti.fi, and being subsecjucntly called on to jiaper, imputiug gross luiseoud-uet to the defen- 
pay a jiart of the rennineration of the jdaintitf as dant as a landlord, esiieeially in Ins cuuduet to 
arbitrator, wrote to A. repudiating the demand, the plaintiff: — Held, on deuunTer, that tlie de- 
and stating as Iris reason for not submitting the fciulant had a privilege to [aibtish inaticr (if 
Tuattei* to the plaintiff, that he had discharged vindication and deienco in answer to t he plain- 
tlie jdahitiff fjorn his emidoyiuent for intern- tiff’s charges. Dici/ery. ]isiiiou(l(‘,2 L. 11., Ir. 2-1:5. 
prrance -Held, on demurrer to this defence, 

that t:he defendant had an interest in alleging Action for Slander against Husband and Wife 
reasons wliy he slumld not jmy the demand, that for Words Spoken by the Wife.] — M. was tenant 
the words were relevant to the respectability of to T., ami both were eesspayer.s. A house Le- 
the plaintiff tis arbitrator, and that the com- longed to G., also a tenant to T., having been 


nniriieatiou was therefore privileged. Iloilts v. burnt G. applied to the grand jury lor conijiei 
ifryow, 2 L. E., Ir. 49(i. tion, alleging that the burning tvas malicious. 

The wife of M., without his direction, made a 
■statement to T.. that G.’s wife had burni the 
Ti. Landhml and Tniant. with iutenr to defraud the county ;~l-r''l<l, 

not prmleged either by reason of the relation or 
A defamatory eomimmieation from A. to B. landlord and tenant, nr by the eonmmnity of 
Tospecting the inmates of the house occupied by interest, as eesspuyers. 6'/7//.v v. and 

15. as his tenant, is jirivilcged. when .such com- imfe^ 18 W. 11. IGdi ; Ir. 11. 4- (J. L. :-542. 
nnuiieatioii is made bona tiile in consequence of 

the relation of lamllord and tenant, and wdthout tetter to Wife of Landlord charging Landlord 
malice in fact. Knhjht v. GUdts^ 3 N. & M. 467 ; with Theft.] — The defendant, who had for .some 
1 A. & E. 4:5 : :-5 L. K. B. 13.0. time lioarded and lodged with the jdaintiff, 

A., the tenant of a farm, required .some repairs having left the plaintiff’s hou.se, wrote a letter 
to bo (lone to the farmhouse, and B., the agent to the ndfe of the plaintiff, imputing to the 
of the landlord, (.lirccted 0. to do the work. C. plaintiff that he had opened the defendnnt'.s box 
did it, but in a negligent manner, and during and extracted receipts for board and lodging, 
the progress of it got drunk : and some circum- and stating that if tlie plaintiff should not think 
stances occurjedwiiiehindnecd A. to believe that proper to return them, he (the defendant) would 
C. had broken open his cellar door, and obtained expose him : — Held. Hiat the occasion did not 
access to his cider. A., two days afterwards, justify' the writing of the letter so as to make it 
met C. in the presence of B., and charged him a jirivileged eommmucation, as no rca.sonablo 
with having broken his eellar door, and with person could think the course the defendant took 
having get drunk and spoiled the work. A. was one which he was justified in taking to 
aftenvaiffs told D.. in the aUsenee of G., that he enforce hjs own mterc.st, and that the plaintiff 
was coiitident C. had broken open the door. On was entitled to recover damages although the 
the .same day' A. complained to B. that 0. had jury negatived malice. Wenman v. Ash. 13 C. B. 
been negligent in hi.s work, had got drunk, and 836 ; 1 0. L. E, {E)2 ; 22 L, J., 0. E. 190 ; 17 Jur. 

he thought he had broken open his cellar .679 ; 1 W. E. 452. 

Held, that the complaint to 15. was a jn'Mlcged 
cummuiiication, if made bona fide, and without 

any malicious intention to injure C. Tooyood v. vii. Other Cases. 

Spyrlnt/, 1 C. M. k E. LSI ; 4 Tvr. .582 ; 3 L. J., i c. • i -n x 

Ex !5-t7 - > 1 Moral or Social Duty— Statement as to a 

Hdd,'also. that the .statement made to C., in Mind being Affected. ]-A statement in 

the i.repenee of P.. was also privileged, if done a person s mind is affected pnma 

honestly and bona fide ; and that the circum- 7* f , 

stance of its being made in the presence of a • publication is malicious, unless made 

third person did not of itself make it uiiautho- ^scharge^ot a public or private duty arising 
vised; and that it was a .niestion to be left to a matteron which the person making it is 

the jury to detonnine from the circumstances, concerrieil, am then niade withimt ma^ Jb 
including the stvleaiideliaractcr of the language > *»>y I'easomible 

used, whether A. acted bona fide, or was jntiu- exigency, and honoKtly made, it is privileged, 
enml by nialieimis motives. Jb. ^ 

abSl: J P ^ —Between Eelations a« to a Proposed 

S dSr Marriage.l-A letter from a son-in-law to his 

mother-in-law, volunteering advice respecting 
falst' i'll : it It \vas in point of fact pej. pi-ojiosed marriage, and containing imputa- 

Ta' n pjB . T • 1 tious iqion the person whom .she was about to 

that tlip dpfooflAiit Unrt ^ eomplainetl many, is a privileged communication, and not 

of him actiomablo, unless iiutl ice is shewn. ’Todd v. 

had had him ejected, and had feloniously cut To Master as to Dishonesty of Servant.) 

and ctmncd away hay off the farm, and had — The plaintiff, who tvas valet to 8., was with 8. 
aerraudccl lus sisters of money charged on the staying at the Mansion House at Howcastle, 


vi. Landlord and Trymnt. 



- Between Eelations as to a Proposed 






DEFAMATION — Primhge. 


wluTO S. was ilie inir>.r of the the ; that he ha<l not onlerecl tlieiu. At bis request 

■^favoi- Thev had 'covue from RdinburL'h. ami ! the tradesman sent him the letter contamiiig the. 
were <tii furthiv vi^irh. While they were ' order, when he wrote to the tradesman, stating 

■IT X.woaMk- ill.- duel ooimtable there recmived , that in his oi.iiiion and he firiuly htdioTOl, the 
frr.m the ehioF ooiistable of Ediidmrgh a letter. ! letter was written by the plaint lil Held, that 
siarin..- that a watch had been stolen from the i the statement liavnig been made tide, was 

Ih.tel at Edinhuruh where the idaiiitiff had been | a privileged eominunication ( >‘<0 i 

staying, au.l 'iispidoti had fallen uiioii him, bnt j H. & lS._;»d) ; ol L. J., Ex. 1-ld , •) L- 1 ■ hb;! , Id 
igq'ne.stinL'- that, as the sus])icion was very slight, | W. 11. 272. 

tviiT iiDiiiirv' Tvuulo should ho so cuiitiouslv cnii | « ^ ,p tw* 

<luered as not to iniare the i.laintilf if imioeeiit. ! Gommumcation by Master to Servant ot Mis- 
Thi-^ letter was soiit to the defmidaiit, who tolrl ; conduct of Dismissed Servant.] — A railway 
S oriviitelv tlie content.s of it. .S., in conse- i company dismissed a servant tor alleged iiegii- 
.oia'nim diAlian-vd ilm claiiitilf. who brought an i geiiee, and published his name, offieiieo, and 
■icr ion h.r .-lander agtdnst the defendant Held ; dismissal in a monthly list of punishments for 
t l.diies, I,.,i.. disM-uting'j. that The ueeasion was ; serious offences ivhioli was e.Klubited in tiie 
taivili-ail • "ami there being no evi<lenec of rooms occupied by their stalf throughout their 
ina!i.-e'’'ind'‘mieui nuI^t be entered for the defen- .^y.stein Held, in an action by the dismissed 
il-nit Shiiirt V HrU (>0 Tj .1 O B. .o77 ; [1891] servant against the company to reeover damages 
2 'ri. H. :HI : i'A 'L. T.C,8:-; : lit! W. ih (112— C. A. for libel, thid-, as the company had an interest 

~ 'idle (lefendant bona ti<le Itelieving t:hat the in informing their servants, and the servants a. 
pliiintitf who wa« a clerk to M., a customer of corresponding interest in loaniiiig, that negligence 
the <lei'eiidant’s, and who had been sent to rhe would be followed by dismi.ssal, the occasion of 
defemiiint's shop bv M.. had. while there, stolen the publication was privileged. Jhoif r. 

•a box frnm an inner room, went to il., and iifter i?//., <10 L, J.. Q. B. -lOb ; [18.H] 2 Q. L. 16.) , 00 

telling him of his loss, intimated his suspiciun of J. B. ti-lH — C. A. 

the plaint iff. saying, " There Wiis no one else in . - ti i 


JMaitlawl v. M mm well, 


the n.om. he luu.-t 'have ttdvcn it ” Hel.l, that Information by Bank_ Manager aa to Person 
the eonmmuieatiun was privileged by the ocea- having Transactions with Bank,]— the defen- 
sion. Amnnii v. Ihninii, S C. B. (>'•»•') •• 20 dant, manager of a bank, having been applied to 

L. J.. ('. P. dlH : 7 Jur. (X.s.) 47 : 2 L. T, 322 ; for information respecting the planitift, who had 
8 'w"Fi '470 ' ' business transactions^ with the bank with 

which the applicant tvas interested, gave to the 
Where Suspicion of Theft Committed.]— A. applicant an anonymous letter, which he had 
.suspecting B. of stealiug meat from his shop, received a year previously, and which contmned 
.accused her of luiving done so (no one being by libellous charges against the plaintiff : 
ur the time). B. thereupon applied to a police that the commuiiicatiuu was privileged. Mob- 
magistviite for a summons against A. A., meeting ,v//u-ic v. >S'/wtY7/, 38 L. T. 423. 
a third iierson, who was in rite shoj) at the time j- j i. 1. 

the stippoxwl larceny was committed, told him Character of Persons in whom Defendant has 
that prot'eedings had been taken against him, an Interest — Subscriber and Secretary of 
and said to liiih. “You were in the shop: ditl Charity.]— A letter by a subscriber to a charity, 
not ycai see her take it.'” — Helil. a privileged to the committee, impugning the moral conduct 
comuiunic.'irion, Ftirre v. Wui'reit,. In 0. B. of the secretary, in reference especially to a ^.ter- 
/jf.S;’) sm. !=oii whom the defendant luid recommended as a 

A. havinu aceu'^cil B. of stealing meat, a friend i matron, and a second letter to the committee in 
sofAiie latt'm-. to wlmm she had 'mentioned the answer to an answer from them proposing an 
fact, called at A.’s shoji and asked him if he had imjuiry ; and certain oral statcnients made before 
jiecused B. of stealing, to which A. answered, the committee during the inquiry, are privileged, 

“ Yes, and I believe it tu be true” : — Hold, not a if made in the honest and reasonable relief that 
ju’ivileged conimunication, Jb. the charges were true. Maitliiwl .Byemwell, 

The 'defendant, having a prinia facie ground 2 .F. A F. (523. 
of sitspicion, which afterwards proved to be _ s 

unfounded, ihat he was Iteing robbed by one Suhsexiher to Chanty and Medical Ofiacer,] 

■of his assistants and the plaintiff, made certain — But communications made by one raomber of 
inquiries frnm two [jersons having no connection a charitable association to another, reflecting on 
with tlu: matter. 'I’o eacli person the defendant the conduct of the medical attendant of the 
said that the plaintiff had robbed him, and that establishment, are not privileged. Mmiln v. 
lie Would got him iuqirisoned ; — Held, that the Sfronij, 1 H. & P. 29 ; 5 A. A E. i535 ; 2 H. & W. 
occasion was not privileged. llarrhoii Y.Fi'am]\ 33C ; 6 L. J., K. B. 48. 
ffU W'. B. ().")2. 

If B-. a tradesman, is dismissed from serving Insurance Company and Master of Ship.] 

A., one of his customers. A. stating as the reason — The plaintiff, a certiticated master mariner, 
•of it that B. charged for goods never delivered, was retained by a shipowner to take command 
and B., after this,' writes :i’ letter to A., vindicat- of a ship, and was getting ready to do so when 
imr hini-clf, and imputing the dishonesty to a be found that the defendant instpume .society 
-ervant of A., this is a privileged communication, had intimated to the owmev that if the jilaintifE 
if it is bona tide and without malice. Coward v. were to take command they would refuse to eon- 
7 Car. A P. .■)31. . tiriue to insure the ship, and by reason thereof 

the plaintiff lost his euiploymeut. The defeii- 
Letter to Tradesman as to Authorship of dants pleaded that they acted on information 
Torged Order for Goods.]- A tradesman roceh'-ed which they believed to be true that the plaintiff 
a letter in the name of the clefeTulant, contahiing was addicted to intemperance, and that they ; 
an order for goods. 'I'lic goods were scut to communicated their refusal to ‘in.snre, but not 
and returned by the defendant, on the ground their information, to the shipowner in good 



DEFAMATION— Prirf/tv/c' 


f-aifh na(1 wirhoiit mulico : — Held, th:ifc such dc- If a muster, in "iviiin' tlie. cliaracf or nf a, sit- 
fencc! (if iiroved) was good, the representatioji vant, states in a lot ter certain fact-., the mashn-. 
made 1)V the defeiiiLauts being clearly made in in defence nf an action bronght, by bis servant 
the ooiidnet of their own affairs .and in niattens for libel, is not bonndtn i)rove tJie trutii of every 
in wliich their m™ interest wa.s concerned, .and, fact he stated: it is enough tlial he gives such 
further, that such defence was established by evidence as convinces the jury that he wrote 
proof that the defendants had received such in- what he did with an honest eouviciion of its. 
formation, and li.ad reason to believe itto be tiaie, truth. Ih. 

without conclnsively establishing habits of in- See also WoMiy, col. (iiiih 

temper.anceagainstthepl.aiutiff as upon a plea 

of justification, llamon v. Falle, 4 App. Cas. Wliat is evidence of Halice.] — All hough a 
247. master is not in general bound to prove the truth 

of a character givcTi by him to a jjer.'jon applying 
Statement of Association to supply Informa- foi’thecharacterofhis.servaji t, yet if he officiously 
tion about Ships as to Ship,] — An association states aii}' trivial miseondnet of the servant to a 
formed to siqiply, throii.gh an annually published funner mastei-. in esrder to pi-event him givitig a 
registry, infurni.ation as to iron ships, to members .second ehara,cter, and then himself, njion appli- 
and sn'lKcribers, and rwerving the right to make cation for a character, gives the servant a bad 
perin<!ieal surveys of ships registered, objected to character, the truth of which he is not able tO’ 
certain alterations made ilia shipof theirliighest ])rovc, the jury may, from these circumst.anccs, 
classilicarion, inserted the words “class siis- infer luidice on the part of the master, in an 
pended’’ opposite her name in their list, and action against him by the servant. liogrt'/t v. 
refused either to omit those words or to with- Eos. & P. 587. 

draw her name from the list : — Held, that there In answer to an infiuiry as to the character of 
being no proof of malice, falsehood, or unfair ,a governess, the defendmit wrote a letter in 
dealing, the association was entitled to publisli which she sai<l. “ 1 parted with her on account of 
their horia tide opinion, although it was injurious her incoinpetency. and not being lady -like or 
to the property of the shipowners, .and a motion good-tempered.’' ' To this letter there w'.as the 
by the sliiiiowners to restrain publication of the following postscript : — *• May I trouble you to- 
words “class suspended,” and to compel the tell her, that, this being the thinl time I. have- 
withdrawal of the ship from the list, was refused been i-efcrred to, I beg to decline any furbhoi- 
with costs. Chivi-r v. 43 L. J., Ch. (>(>.5 ; .ajjplications.” In an action by the governess. 

L. E. 17 Eq. 190 ; 22 W. E. 254. against the defendant for writing this letter, .she- 

gave evhloucG tending to negative the statemeut 
Eeport of Surveyor as to Ship.] — If the sur- in it of her qualifications, and she proved that 
veyor to a society which publishes .an account previously the writer had recommended her as a 
of the different classe.s of shi{)s for the informa- governess. The judge ilirected the jury, that the 
tion of merchants, umlerwriters, &c., is reipiested letter being an answer to an inquiry into the- 
by a shipowuer to survey his .ship, and does so diaracter of a servant, prima facie it was privi- 
in consequence, and makes a report to the .society, le.ged, but that the letter itself and the facts 
which clas.ses the ve.ssel according to his report, proved were .some evi<lence for them tlmt the- 
such .diipowner cannot maintain an action writer ivas actuated by espre.ss malice, to rebut, 
against the members of the society for a libel in any inference of which the defendant might have- 
misdescribing the ship ; nor against the surveyor, given evidence to shew that the statement itself 
unless he made a false reiioid. ATnv v. SJirddrn. of the charaeter was a true one, nr that she bo- 
4 Oar. A P. 52S. lieved, or liad reason to believe, it to be a true- 

one : — Held, tliat this direction was right. 
Fountain v. Foodie, 2 G. A D. 455 ; 3 Q. B. 5 

b. Characters of Servants. 

Correction, of Previous Good Charaoter.] — 
Hot Actionable unless False and Malicious.] — The plaintiff, a <lome>-tic servant, about to enter 
A servant cannot maintain an action against his the .service of B., referred B. for her character to- 
former master for -vvords spoken, or a letter the defend, ant, in whose service the plaintiff had 
written by liim. in giving a character of his ser- been. The ilei'endant being unwell, her husband 
vant, unless the latter proves the malice as well answered the application, ami gave tlie plaintiff 
as falsehood nf the charge, even though the a good character, and B. took the plaintiff into- 
master makesspecifie charges of fraud. Weather- service. The defendant recovered, and in a 
V. 1 Term Eep. lit). _ _ letter avritten to B. on other matters, .said that 

In an action by a servatit for a libel in the she, the defendant, bad lately been innc.li ini]) 0 .'ed 
form of a charaotcr, it is necessary to sliew itn- upon in hei- kilcheri. Jl. in ounsequenee made 
plied malice by directly negativing the charge, or further imiuiries of the ilefendant as to the 
express malice aliumle : and it is no proof of plaintiff's character ; and the defendant in answer 
express malice that the ma.ster has conmumic<ated spoke the words complained of, viz. tliat slie 
to the jiarty impiiriiig his belief as to misconduct, sii.s]jected the plaintiff of dislionesty. Tint jury, 
after the siervant hail quitted his .service; nor in answer to tiie judge, found that the defoiidant 
that he has m.ade a similar eommimic.ation to intended by her letter to induce inquiries on B.'s. 
persons from whom he received the servant with part as to the plaintiff ; and thev found a verdict 
a goorl char.aeter._ rirdd Y.A.tfhudt, 4 M. & Ry. for the plaintiff Held, that the defendant was 
338 ; 9 B. A G. 403 ; 7 L. J. K. B. 272. bonnd to correct anv error .as to the plaintiirs 
A stateraont luailebya laleniasterof aservaiit character, into wliieh she .supposed B. to have 
to another peuson wlio had thoughts of engaging been led bv the answer toB.’sfoiincr application ; 
that servant is not privileged where, from othei- and that tlie words were spoken under such cir- 
evidence, though of a slight description, the jury cnmstances as prima -facii; to be privilciT-ed 
has inferred actual malice. Kdltj v. Parthujfon, Gardener v. dlnde, 13 Q. B. 796 ; 18 L J Q' B. 


JmYA.'^lATlO^— Privilege, 


TTeM, Ihfil tin' fat-fs that the- rlefemlant Mlisohaj-ged him from Ms service. Afterwards his 
alluded li. ihe plaintiff and induced iiiciuiries I brother called upon the defendant to ask him 
about her were not. evidence of malice. 17). : why he had refused to give the plaintiff: a. 

i character, and in answer to questions put by his- 
Voluntary Statement.] — ■\Vhofo a iiiaster, with- j brother, the dcfondaiit sjioke the following words, 
out lieing ai)plic‘d to." volunteers to give an ! ‘- }-[e has robbed me. I believe he has robbed imr 
unfavourahle character of a diseunlcd servant, ir | for years past. I can prove it, from the circutn- 
is [iriina facie malicious, and not a privileged j stances under which he has been discharged by 


communication. Fafti/iun v. Jowa. S M. <k iiy. 
101 : S B. k C. ; 7 L. J. (o.s.) K. B. 2(5. 

In answer to Letter sent to Obtain Libel.] — 
'riioiigli a letuu- giving a faBc character of a 
-icrvant may he Hic, ground of an action, yet, if 
writ ten a-; tin answer to a letter sent, not with a 
view to olitiuning a character, hut witli an 
intention of obtaining .such tin answer as should 
he, till! gnuind of an notion, no action can bo 
su-^tnined. Kinij v. Wndnrj, 5 Esj). 1-1. 

In an action lor words inijiutingilishonesfyand 
ba<i eonduet to a servant ly which she has lost a 
place, evidence of 
admissible. 17). 


Letter from Employer’s Wife to Employed.]— 
The defendant, the wife, of a tradesman, being in- 
formoil that a female assistant in her husbatid’s 
employment was dislionest. wrote at his requc.st 


)H(;s. ii M. iiy. I nie” Held, that the words spoken on botk 
i.) K. B. 2(:». i oeetisions were privileged comimuiieatioiis, and 
• T -t. 1 -1 i there lieiug no evidence of e.\'prcss malice, there 
Obtain Libel.] i nn question for the j my. Taifltir v. llaw- 
- character of a 1 jg q_ 30 S : 2U L. J., Q. B. : l.n Jmv 
m action, yet, if I 7 .^;/ 

sent, not with a I also, that though there was only evi- 

ir, but witli mi I ,^j: embezzlement, the cxce.ss in the- 

inswer as should 1 ^y,a.,ls spolcen on the second occasion was not 
lO action can be j (vvi,[(;.uce of express malice to be left to the jury, 

igiusiionesty and I A master having given notice of dismissal to 
ich she has lost a i fooiman and cook, they separately went to. 
good conduct is j ppu .jud asked Ms reason for discharging them, 

I when he tohl each (in the abseuee of tlie other) 
+A •p'rAT^tnxro,! ' Buit lic (oT slic) wus discharged because both had 

, , “P , y. i been robbing h.im t whereupon each brought an 

of ' i^ction for the words so spoken to the other : — 

f f f ft i Pi'B’ilfgoil communication, and not de- 


em uoymeiu m. lusnouesi. vn nu. a “ i foliUltorv. M,m7>,/ V. Witf, IS C. B. ,0-1.1 ; 2r> 

and sent a letter accusing her of thett. and 1 j ^ p ; 4 W. K. 

strongly reproaehing her. On an mdictinent for ; .p, ^ 

libel -Held, tliat tlie occasion was privilegeil, I ’ ' ‘ 


and that, therefore, in the absence of malice rlie | Where Expressions exceed Privilege.]— A. 
defendant was not liable ; and held, also, that ; di.ssati.sffed with B., his gardener, gave 

the terms of a letter under such eircumstaiiees | him iiotiec to leave, and wrote a letter to C., who 
could not be too nicely criticised. Iterj. r. Fn-ry, pad recommended him, knowing at the time that 
15 Cox, C. C. Ithk j ]g_ had applied to C. to recommend him to 

J- « .LT another situation ; and in that letter stated, “1 
Letter to Person Eecommending Servant.]- 1 ,^,,,10 with E. in mv garden ; he was 

A kttm; aihlressed to a person on whose recom- j 

mendation the wntm- had taken the plaintiff into | ^ da;} .-knife in his hand, and his eyes starting 
Msservice, to the effect that Ms concluctliad n^ a perfect raving 


Ms service, to the effect that his conduct liad not 
justiffed the character given of him. that he had 
left a l.alauce miaecounted for, and that he 
ought not to be recornmendei-l for morality or 
honesty, is a privileged communication. iJlruii 
V. Pat'amts, 1 B. tk F. 24. 


madman ” : — Held, that the comramiication was 
not jirivileged, as there wore expressions in the 
letter clearlv in e.xcess of the occasion. F)’yfiry. 
luiDwnlni.'l-y C. B. (N.s.) 422 ; 88 L. J., C. P. 
'.»« : 10 -Inr. (N.S.) 441 : 1) L. T. 415 ; 12 W. Pi,. 


Commuaioation in Interests of Society.] — Aj 
re]iort unfavourable to W. had been drawn u}) by ' 

the Charity Organization Society, and was shewn | Tradesmen and their Dealings, 

to fiersons who mai le iiiijuiries from the .society 

about W.'s charaeter, witli a view to giving her j Statement as to Solvency or Credit.] — A., a 
charitable assistance In an action by W. I trader, being indebted to B. u}Km an unexpired 
against the .society for liliel the judge directed i credit, employs C. to sell his goods by auction, 
tile jury th.at the conimuniciuion was privileged, | and absents himself under cireu instances snffi- 
and left to rliein the ipiestion wliethcr malice in 1 cieut to induce B. to believe that an act of bank- 
fact wa.s proved, which the jury negatived. On ; ruptcy has been committed. B. gives notice to. 
appeal from the Queen’s Beiieh Division, which I C. not to })ay over the proceeds to A., “he having' 
had refused a rule nisi for a new trial : — Held, I coinmitted an act of bankruptcy.’’ In an action 
that the eoimminicatinu was privileged, and that \ by A. against B., charging tliis notice as a libel : 
it was not made out that the verdict negativing l — Held, by Tindal, C.J., and Coltman and Erie, 
express malice was against evidence. Where a : to be a iirivilegod conunuiiicution : dissen- 

})erson is .^o .situated (liar if becomes right in the ! ticinte Ore,s.swe]l, .J, Jiltit‘7))iii»i v. Puijh^ 2 C. B. 
interests of society that he should tell to ti third | Oil ; 15 L. ,T., C. B. 2110. 

jicrson certain facts, then, if he bona iide and If A. lias sold goods to P>., ti tradesmen, and 
without malice does tell them, it is a privileged before the delivery of them ()., without being- 
comniunietition. HV///rr v. AecZ' or 51 asked or solicited in any way to do so, sj.eaks 

L. .1., Q. B. 274 ; 7 Q. E. D. (ili) : 45 L. T. 242 words injurious to the credit of B. as ti trade.s- 
80 W. l;. 18 ; 4(i J. P. 484 — C. A. man, this is not a {.rivilcged commiuiication ; 

but if he had been asked by A. as to the credit 
Third Person Present.] — I’he defendant, sus- of B. it would have been so. v. iri/fAv, 

j.ecting his .dio})nuni hail cinl.ezzled a sum of 8 Car. & P. 514. 

money which he had received for goods sold by In an action for slander iin})utijig to the plaiii- 
him in the shop, charged him with the embezzle- tiff want of means in his business as a road coii- 
ment ni the })icscnce of a nughbour. whom he tiactor, the defendant pleaded that at the time 
had called in to hear what took })laee. when he the words were spoken he was a grand juror and 
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.acrhig in that ca])ac!ity, and that a portion of the | 
businesH before the grand jury was the considera- 
tion of apiilications for the execntiou of connty 
works in wliich the plaintiff was coneerired as a 
proposed contractor and as a proyjosed surety for | 
■ other contractors : — Hehl, that the occasion was | 
privileged, although the i)roposals for the several | 
contracts had been acceyded at Presentment] 
■.Sessions, under (> & 7 W. 4, c, 116, s. 26. Little i 
V. Pomeroii, ,fr. R. 7 C. L. 50. I 

Complaint by Customer.] — Although a cus- 
tomer may use words of reasouahle remonstrance 
•or complaint to a tradesman, and the words, 
though del’aimitory, may bo excused by the occa- . 
sion, yet if, from tlie exyiressions used, or the 
■circumstances of the time and place of s{)eaking, , 
it aytyrears that they were spoken with nmieccs - 1 
saiy violence or ])iddieity, then they go beyond ' 
the occasion, andtherc will be cvideiire of malice ! 
hv which the exeiisc will be taken away, OdJi/ 
v! (LnnO, 4 V. &. P, lUd'.l. 

The defendant, who liad jnirehased a piece of 
lamb from a butcher, went into the Ijutcher’s 
shoy) on the following day, and, in the hearing of 
•otiiors, said to the butcher, “ I meant to have 
dealt with you in futtirc, hut you changed a. 
yiicee of laiidi 1 bought yesterday, and substituted 
•a coarse yuece of mutton." Held, that, if used 
honestly, the woitls were }>rivileged by reason of 
the occasion. fVksy; v. ttilt, 5 W. K. 41)4. 

Eepeating False and Prejudicial Eeports.] — 
Where a y)erson originates false reports preju- 
•dicial to a tradesman, an<l being called on by 
the emy)loyers of the tradesman to exaiuine the 
matters comy^tlained of, repeats to them the 
false statements, such statements are not privi- 
lescd communications. v. Mtdhen-K. 1 

M. & Eob. 151. 


of justice. J-Lmyr v, S/lrerJiKL. D C. lb 20 ; U) 
L. J.. 0. P. 215. S. r., Lririy v. Zrri/. PIL. Bl. & EL 
5H7 ; 27 L. J.. Q. B. 262 : 4 Jur: (N.s.) 1)70 : ii 
W. Pw 621). 

By the law of Ihiglaud, .a fair account of what 
takes ydaccs in a tamrt of justice may he pub- 
lished, hut the reporter ought not to mix with it 
comments of his own, and if the rey)ort contains 
01 dy a f:iir account of what takes ydace in the 
court of justice, the yierson who publiHlie.s it has 
only to yirove tdiat fact under tlic general issue, 
ami he is entitled to entire, immunity. Andreii'x 
V. 6 Car. & K. 286. 

It is not essential that every word of the evi- 
dence of the sy leeches, and of every word that 
was said by the judge, should be inserted, if the 
I’cyiort is substantially a fair and a correct report 
of what took ydace in a court of justice. Ib. 

Eesult of Evidence.] — Ayiarty cannot be justi- 
iied in jmldisliing the result of evidence given in 
a court of justice, but the cYidciice itself must be 
stated. Li-wix X. Walter, 4 B. tk Aid. 605 : 23 
ll.R.415. 

Coloured Account of Proceedings.] — It i.s 
libellous to jniblish a higldy-eolmrred account of 
\ judicial jiroceedings, mixml with the yiarty’s own 
' observations and conclusions uyton what yiasscdin 
I court, which contained an insinuation that the 
i plaintiff had committed perjury. Htilesx. Wobex, 
I 7 liast. 41)3. tS. C. nom. ( iirr v. Jo/iex, 3 Smith, 
i 41)1, 503. 

I .4. yuiblication of yiroceedings in a court of jus- 
; tiee numt he strictly conlineii to the yiroceed- 
i iugs in court, and cannot be justified if it 
I contains disparaging observations by any other 
' than a judge of the court. Delenal v. Hiffliley, 

' 5 Scott. 154 ; 3 Bing. (X.C.) 950 ; S Car. k P. 44-4 : 

; 3 Hodges, 158 ; 0 W. .1.. C. P. 337. 


Caution in Good Faith. ]--Qiuerc. whether a Eeport of Statement by Counsel.]— A mere 
caution bona tide given to a tradesman, without j statement by counsel in his opening to the jmy, 


any inquiry on his yiart, not to trust another, i 
falls within the exception as to privileged eom- 


ajjyiorted by evidence, is not a fair and an 
artial reyjort. Stnaxlm v. Ulillx. 3 M. &; P. 


munications. By Tindal, C.J., and Erie. ,1., that ; 520 ; 6 Bing. 213 ; S L. J. (o.s.) 0. P. 24 ; 31 
it does. By Coltman and Gresswell, JJ., that it ■ IL P>-. 39-t. 


•does not. Bennett v. Bearnn, 2 G. B. 628 : 15 
L. J., C. P. 281). 

In Ans-wer to Inquiry.] — If xi. is going 

to have {lealings M’ith B.. and he makes in- 
{{uiries of C., who gives A. information re- 
specting B.. this is a privileged communication, 


A i-eport of a libellous speech of counsel given 
without the evidence by which it was supported, 
and without any object towards the prosecution 
of the cause, is not a royiort of the proceedings of 
a court of justice within the meaning of the pri- 
vilege. Aane v. Mnlrninx, Ir. II. 2 C. L. 402. 

A newsyiayier proprietor has a right to publish 


-as everyone is quite at liberty to state his , either a veibatim or an abridged and a eondensed 

oytionions bonn^ tide of the rcsyiectability of a j report of what yiasses in a court of justice, even 

yiarty thus inquired about. Storeij v. Challundx, j ]-oheetions there ctisT upon jiarties by counsel or 

■8 Car. k P. 234. ] otherwise. But it must be done fairly and 

, X c . ..ir , ,1 honourably, so as to convey a iust impression of 

SnS f sent by Secretary to Members Of im.r passed there. TurL- v. 6 

.Society for Protection of Trade.]— A circularly T rto ’ 

letter SCUT by the secretaiy to the members of j ir is such a fair ro].oit is not a ques- 

n society for the |)ru<eciion of trade against ; iu.lge, hut a (luestion for the 

•-sharpm ami swimUcrs, furnishing information , 


letter sent by the secretaiy to the members of ] ;vp(,yper it is .such a fair ro].oit is not a ques- 
n society for the |)ru<eciion of trade against ; yy„,, y.,^^. yp^ iu.lge, hut a (luestion for the 

•-sharpens ami swimUcrs, furnishing information , yp^ 

I'espeeting certain hill transaction, is not a ; 

yu’ivileged conmiunicatiou. Getting v. Fim, 3 i Citations from Eeports of Judicial Proceed- 
qiGar. ek P. 160, i ings.]— The yirivilege. possessed by reportors of 

1 the proceedings in courts of justice, yirovidetl the 
! reports are faithful or fair, altiioiiuh thev may 
d. Matters of Public Interest. i be derogatory or .lefamatory to individuais 

i. iteportx of Judhual Proceediim. i jaLUitioned in' them, extends to the writers of 

1 Law books taiiiv and honestly citing those 
Fair Eeport of Trial in Court of Justice privi- i reports. BJabe v. Sterons, 4 E‘. A. F. 232: 11 


leged.]— It is a good defence to an action for a L. T. 543. 

libel tliat it consists of a fair and impartial . But reasonable care and diligence must be 
^(though not verbatim) report of atrial in a court used to secure correctness in such citations. 1 h. 


Where, hi citing a rept 
Joimml” the author state 
Holicitnr) to whom such repc 
ordered to be struck oif the 
the order was that he besus 
— Held, that such was not i 
of the report, that rensonah 
used, and therefore that it 
Ih. 
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'[ting a report from the “Law , ought to be su:fferiug punishment, a public writer 
author suited that the party (a ; is prii'ilogcd in remonstrating with that tribunal 
10111 such reiiort related had been ! if' lie does so fairly and with reasonable exereise- 
truck oil' the rolls, whereas in fact of judgment. Ih. 

hat he hesuspemied. forten years : Held, also, that if counsel cross-examines a 

leli was not a fair representation plaintiff, with a view to slieiv that he has been 
hat reasonable care had not been guilty of that of which he has been acquitted, the ■ 
efore tliat it was not pri-vileged. libel is thereby aggravated, and tliedaniiiges- 
must follow the aggravation. Ih. 


Eeport of Trial must be Pair and without ! 
Malice. j — A fair report of a trial, whether piib- 
lishcfl in a newspaper or a pamphlet, is privileged ; 
but it lies on him who sets up the privilege to 
shew that he comes within it. It is sulliciciit if 
such a report is a fair abstract of the trial : but 
where tlici-o is any evidence on which a juiy 
could reasonably find that the report was not 
absolutely fair, the ([uestion of fairness must he: 
left to the iurv. v. IJoi/I't. -Kl L. ,T., j 

r. 1>. 404 : :i(3 L. T. 42:i : 2:> W. 11. iia:} : l;i (.'ox, j 
C. (J. .o7o— A. ! 

The defendant, a solicitor, conducted a case in i 
a ot>unt 3 ' court, ami .sent a report of the }>i’ocoed- 
ings containing matter defamatory of the })]ain- 
tiff to several newspapers for publication. In an 
action for libe?I the jury found that the report 
was a fair one, but sent with malice : — Held 
(affirming the judgment of (Jockburn t’hJ.), th,at 
no absolute privilege att.ached to the publication 
of a report, though a fair one of proceedings in a 
court of justice, and that the defendant, having 
been actuated by malice in sending the report, 
was liable in the action. Sterms v. Samp.wn, 49 
L. J., Q. E. 120 : 5 Ex. D, ‘>3 ; 41 L. T. 782 ; 
28 W. II. 87— C. A. 

A publication, reflecting on the character of 
the plaintiff, professed to contain a report of the 
proceedings before two judges of ilifforent courts 
at chamber.s, on apf)lieatious. under r> & 0 Viet, 
c. 122, s. 42, to discharge a bankrupt out of 
custoily. The defence was, that it was a fair 
accoinit of tvhat t onk place before those judges 
when acting in a judicial capacity : — Held, that 
if it was, the defendant was entitled to the 
verdict. Smith v. Simft, 2 Cur. & K. o80. 

Held, also, that if the report, though not cor- 
rect, was an honest one, and intended to be a 
fair account of what really occurred before the 
judges, that would he a ground for reducing the 
damages. Ih. 

Eeport containing Unfair Comment on an 

Acquittal, j — The })lainiifl! was tried in Brussels 
for murder, and ac’-piitted. A correspondent of 
ail English journal wrote letters which were 
inserted in .such journal, containing incorrect 
statements of the evidence, independent com- 
ments of the writer upon the character and 
bearing of the prisoner, and expressions impugn- 
ing the verdict of accpiittal. and impiying that 
the prisoner .should have been found guilty of 
muriler. and was certainly guilty of forgery and 
fraud. A leading article was also published 
ailo])ting the .same tone; — Held, that if in the 
opinion of the jury, looking at the letters indivi- 
dually ami not collectively, they did not contain 
fair, honest and faithful repre.sent<ation,s of what 
passed at the trial, they were not privileged. 
Jtinh Allah Sry v. Whitehurst, 18 L. T. (51. I. 

Helil. also, that if by some oversight or want 
of tirnmess on the part of the judge or jury, a. 
great criminal osc;aj)es, anti, by a miscarriage of 
justice, a .scandal is brought on its administration, 
ami the criminal is lot loose on soeieti’- when he 


Libellous Heading,]— An account pub- 
lished in a newspaper of proceedings in a court 
of law, containing matter reilounding to the di.s- 
crudit of a person in his business of an attorney 
is, whether true orfal.se, rendered actionable as- 
li'bellous by the paragraph being headed or intro- 
duced with the line, “ Shameful conduct of an 
attorney.” Lmris v. Clement, 3 E. & Aid. 702 ; 22' 
11. H. .olio. S. (1, norn. Clement v. Lewis (jn errm''), 

7 Moore. 200 ; 3 Br. & B. 297 ; 10 Price, 181 ; 22' 
K, II. 333. 

Publication of Judgment alone,] — A fair 

and accurate report of the judgment in an action,, 
published bona tide, and without malice, is: 
privileged, although not accompanied by any 
report of the evidence given at the trial. 
Defendants published in the form of a pamphlet 
a rei»ort of the judgment delivered in a former 
action wliich plaintiff had brought against them. 
The pamphlet contained no separate report of 
the evidence given at the trial and there were 
passages in the judgment reflecting on plaintiffi’.s 
character. In an action for libel in respect of 
.such publication the jury found that the. para- 
plilet was a fair, accurate, and hoiic.st reiiort of , 
the judgment, and -was jjublished bona fide and 
without malice : — Hehl, that it. was not necessary 
to ask the jury whether the pamphlet w'as a fair- 
rcjiort of the tilal, that- the right questions had 
been left to the jury, and that the defendants were 
entitled to judgment on the tiudiiig,s. Jlaedoitt/all 
v. luiir/ht, 3.', L. J., Q. B. '4ti4 ; 17 Q. B. D. (33(3 
55 L. T. 274 : 34 W. R. 727 ; 31 J. P. 38— C. A. 

A fair and accurate report of tlie judgment in 
an action, published bona fide and without 
malice, is privileged, although not accompanied 
by any rep<')rt of the evidence given at the trial. 
Jfaodoiuitrll v. Knhjht (17 Q. H. D. 63(3) discussed 
and approved. Maedougall v. Knight, 39 L, J., 
Q. B. 317 : 23 Q. B. D. 1 ; 63 L. T. 43 ; 38 W. R., 
3,53 ; 34 ,T. P. 788— C. A. 

I’he rule of law is, that the publication, with- 
out malice, of an accurate report of what has 
been said or done in a judicial proceeding in a 
court of justice, is a privileged publication, 
although what is said or done would, liut for the 
privilege, be libellous against an individual, and 
actionable at his suit, and this is true although 
what is published purports to be and is a reiiort, 
not of the whole juilicial proceeding, but only of ' 
a separate jiart of it, if the report of that pjirt is 
an accurate report thereof and published without 
malice — ^jier Lord Esher, M.R. Ih. 

By Lord Halsbury, L.C. ; — ^^I.f the report of a . 
judge’s judgment or summing-up to a jury did 
not in fact give reasonable opportunities to the 
reader to form his own judgment as to what 
conclusions should be drawn from the evidence 
given, the publication of such partial, and in 
that respect inaccurate, representations of the 
evidence might be the subject of a,n action for 
libel to which the supposed privilege in what 
was said by a judge would be no answer. There 
is no presumption one way or the other as to- 
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w’-hetlier a jndf?e’s Jwlgmeiit does , or does not , 
give such a complete and snbstanl ially acc.umte ! 
aecouiit of the matters upon which he is adjudi- j 
caring as to bring it within: the privilege. If it ; 
be so. it. must be ])roTed to be so by evidence, j 
and certaiidy not inferretl as a presumption of ! 
law. Ma.cdotufaU y. Knight., 58 L. J., Q. B. 537 ; I 
14- App. Cas. 134 : fit) L. T, 7fi2 ; 38 W. 11. U]' 
53 J. 1'. fiifl— H. L. (,E.) i 

'I'he decision of the Court of Airpeal aflirmed, ' 
not for the reasons given by that court, but 
because the thulings of the jury ilisposed of all 
the fpiest ions Avhich were properly raised at the 
trial, the iiciiuts argued in the divisional court, 
in rlie tionrl of Ajjpeal, and in this House not 
having been iiruperly rai.scd at the trial. Ih, 

The" ])ubIieation of a public record, e.g. a 
judgnieiu of a court of iuatice is not, per se, 
actioiiabli' ; and in an action for publishing it, 
tl'ie (picstiuii, wlietht'i- it was published with 
express nialiee, ought, under the plea of no libel, 
to be suluuitterl to lire jury. Congrace v. Trade 
AMxUlarg Co.. Ir. K. 8 C. L. 349. 

The rule that the publication of a fair and 
correct report of jjrocccdiugs taking place in a 
crtui't of justice is privileged, extends to the 
record <jf a judgment entered upon a warrant of 
attorney. But the publication must be correct, 
and without inilueuee or comment. M'Kallg. v. 
Oldham. Ifi Ir. C. L. li. 298 ; 8 L. T. 004, 

County Court Judgment — Publication of 
Extract from Register of Judgments — Trade 
Protection Association.] — The defendant pub- 
lished ill a trade protection journal, under the 
heading ‘‘ Extracts from the Register of County 
Courts Judgments," n, stutetnent that a county 
court judgment hud been obtained against the 
plaiutilf for a certain amount on a certain day, 
hut inmiodiatf'ly under the heading Avas ap- 
jtondefl a note to the effect that judgments con- 
tained in the list might have been satisfied. The 
jiiilgnient had in fact been obtained against the 
plaintiff, Avho had satisfied it by piaymeut a few 
days subsequently ; bu)- such satisfaction had 
not been entered upon the register. In an action 
for libel, the plaintiff Avas iion-snited : — Held, 
that the statement was puldished on a privileged 
oeeasion, and that in the absence of evidence of 
express malice on the pa,rt of the defendant, the 
non-suit aa'us riulit. Sea rim v. iSmrletf, R1 L. J., 
Q. B. 573 ; [1892] 2 Q. B. .ofi ; fifi L. T. 837 : 
40 V. R. 69(5 ; 50 J. P. 789~C. A. 

Erroneous Statement of Judgment in former 
Action,] — The plaintiff, aaTio trailed as R. H. & Co., 
and the defendants, avIio traded as R. H. i: Sons, 
Avt>re rival manufacturers of sail-cloth. The 
plaintiff laid formerly been a partner in the 
I Icfendant's lirm. In 1 885 the defendants brought 
an (letiou against the xdaintiff, claiming (inter 
alia) an itijnnction to restrain him from repre- 
senting his firm to be the orignal firm of R. PI. 
& Sons. A.t the trial the action AAms dismi.'ised 
without costs as to that issue, and Avith co.sts as 
to the of,hcr issues; the judge being satisfied by 
the evidence that the then defendant had never 
made any .such representation, but that on two 
or three occasions one of his agents, AA'ithout his 
knoAvledge or concurrence, had represented that 
the then defendants’ firm was the original firm. 
The then ilefendant repudiated this as soon as he 
knoAv it, and at the trial he offered by his counsel 
to give an undertaking that he would never 
make such a representation : this undertaking 


was inserted in the judgment AAuth the defen- 
dant’s assent. In 1886 the present defendants 
disti'ihuted a printed circular, Avhich stated that 
they AA’-ere the original firm, and after giving the 
title of the former action, headed by the \Awd 
“Caution,” proceeded: “By the judgment the 
defendant Avas ordered to imdertakenotto repre- 
sent that his firm i.s, or that the plaintiff's firm is 
not the original linn of ii. 11. ik Sons. Messrs. 
E. H. A Sons, finding that serious misrepresenta- 
tions Avere in circulation- to their prejudice, felt 
themselves compelled to bring the above action ” : 
— Held, that the circular contained an untrue 
statement of the effect of the judgment in the 
former action; that it Avas a libel injurious to 
the plaintiff’s trade : that it AA'as not privileged ; 
that the ilefeudants had publislied it maliciously ; 
and that the plaintiff was entitled to an in junc- 
tion, Avith the costs of the action. But there 
being no evidence of damage to the plaintiff, 
exceiit his own affidavit that the publication of 
the circular Avas calculated to injure him. and 
I had injured him, in his business, Avhich ho said 
j had greatly f:illen oft’ since the issue of it ; and 
I till* plaintiff not having brought the action till 
! three mouths after he kncAv of the publication of 
I tlie circular, uiily 5/. damages Averc aAA'arded to 
I him. Jlagmard d'’ Co. v. . Hug ward A Sh/M. 56 
' L. J., Oh. 287 ; 34 Oh. D. 198 ; 5.5 L. T. 729 ; 35 
W. R. 392. 

"What Constitutes a Public Court of Justice — 
Committee of the House of Lords.] — A committee 
of the -House of Lord, s, Avhen conducting an in- 
quiry upon a matter referred to them, constitutes 
a public court of justice AA'hose }jroceedingH may 
be reported and commented on. Kane v. Mai- 
mim, Ir. R. 2 0. L. 402, 

Proceedings before Registrar in Bank- 
ruptcy,] — Proceedings held in gaol before a regis- 
trar in bankruptcy, upon the examination of a 
debtor in custody, are judicial and in a public: 
court. A fair report, therefore, of these proceed- 
ings is protected. Eyalls v. Leader., 35 L. J., Ex, 
18'5 ; L. R. 1 E.x. 296 ; 12 Jiir. (x..s.) 503 ; 14 
L. T. 563 ; 14 W. R. 838. 

There is no restriction upon the publication of 
an accurate report of the proceedings of a court 
of justice on the ground of its affecting the 
character of third persons, Ih. 

- — — Publication of Extracts from Poeuments 
open to the Public — ^Affidavit registered with 
Deed of Inspectorship — Trade Protection Jour- 
nal.] — The information contained in an attidavit 
as to the assets and liabilities of a debtor filed Avith 
a deed of inspectorship under the provisions of 
s. fi of the Deeds of Arrangement Act, 1887, is 
not the subject of privilege in an action for libel, 
and if a person publishes fo:i’ his oAvn profit the 
office copy .supplied to him under the provisions 
of s. 11, and such: information as supplied to Mm 
is inaccurate, he publishes it at his uwu risk, and 
is liable in damages. Semble per Wright J. (1) 
whother a person is entitled to publish the eou- 
tents of such an affidavit at all, Avhether the 
contents be accurate ui‘ not. (2) Whether a 
person may publish for his OAvn profit merely, 
extracts of information to Avhich Hie public ha a'c 
a statutory right of access. EeU v. Eerrg, 64 
L. J., Q. B. 566 ; 15 R. 427 ; 43 W. R. 648. 

Proceedings before Magistrates — Preliminary 
Investigation.] — The rule that the publication 
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Ilf ii fair and norroct I’cporr of proceedings taking 
jilaoeiu a imiilic eunrt uf justice is privileged 
oxtijjid' til priii-eediiig' takiiig place publidy 
before it magisfratc on the preliiniuarririTestiga- 
riou of a ciiniinal cliarLre. Teriiiitiritiiig in rhe 
di-eliai’ij;.' h'v till- iiiaenVrratecif tiu;})arfvohar<refI. 
Lnci.-^ V. A-'r//. Ki. HI. .v Kl. ; 27 L". Q. B. 
2 n 2 ; 1 dur. (A.s.) ‘.*70 : M W. 11. 

A i!i-eiiirat;uu mc out, in throe separate counts, 
rciiirt-- of throe separate day.s' proeeccliiigs 
’e-peetivi'iy pui TWO adjournmoiits) before a 
iu.i,c-i''rrate,' the nj.oit of (he iii-f (iay statnig 
tliat tire plaiiitifE was charged with perjury, and ! 
..an adjimnimeiit. but reserving the report; the j 
iejiort oi rlfo soeund day abo -.tating an adjourn- , 
ineiiT in lauauage ititiinating that There would 
))!■ a ret, off of the proceedings of the day to | 
wliieh the ailjourntuent wa' : ami the third 
statnij; tlK'diM'h.ugeof tlie f aities r-haiged ; and ‘ 
the juiy loiHiil geiniallt that thu reports were! 
fair and eiirreet : — Held that the reports of tlie 
iirst two laeetiiig' did not lose the privilege by 
leii'Cn of the proeeedines there reijurteil not being j 
iinal. Ih. I 

One of the reports eonimoneed. ‘‘Wilful and | 
■ eorrupt perjury”: — Held, that after the verdict | 

of the jury, this must he taken as a dc'Cription ' 
of the nature of the eliargo, not as an iniputatiun j 
by the iiuhlisher of the perjury in fact. Ih. j 
, t'Jue of the reports stated that the evidence j 

before the magistrate entirely negatived the ' 
stoiy of the plaintiff, which stury was the state- 
jiifent of the plaintiff in which the imputed per- 
jury was contained : — Held, not to be juavileged ; 
iinil a plea, ju, tifying this report on the gi'ound 
that it was a fair ami correct j-eport of the pro- 
ceedings which had taken place, held bad after 
verdict. Ih. 

The rule that the publication of a fair and 
correct report of proceedings taking place in a 
public court of jusricir i.s privileged extends to 
]>roceediiig.s taking place publicly before a magis- 
trate, thoug'h such proceeding.s consist of aii ex 
parte application for a criminal summons ter- 
minating in the refusal by the magi.strate to 
piroeeed with the charge on the ground that on 
the facts stated he had no iurisdictinn. TViH v. 
iJaZe.i, 47 L. J.. C. P. H2:j : iS C. P. D. .SlU ; H8 
L. T, 05 ; 26 W. Tl. 371 ; 14 Cox. C. G. 61. 

Thi'ce men who had been employed by a civil 
engineer in the oonstruction of a railway, aji- 
plied to a iiiagistrate in open court for criminal 
process against him undo’ the ]\Iastersaud Ser- 
vants Act. 1867 f30 A 31 Viet, c. 141), alleging 
that as they had not been paid their wages, 
wliile he had been paid, they cniisidciud he iiad ' 

> been guilty of a criminal uJicnee in witliholding 

their money. Tlie magistrate refu-edthc sum- 
mons. Considering that he had no jurisdiction. 
The men afterwards published a report of the 
f. I proceedings, whicli the jury found was a fair 
and coneet report of M'hat occurred ; — Held, 
j!:; that the report was privileged. Ih. 

Ilian action for libel there is no distinction 
Lei ween a mere ex jiartc invesTigatiou before a 
K ^ magistrate, and the regular procee^ngs in a court 
of law ; and therefore a defoudant cannot set 
up in answer to it any privilege, on the ground 
, that the libel comjilained of was a report of a 

, mere {ircliminary investigation before a magis- 

I trate, such distinction being abolished. Pinero 

V. (roodhih;, 15 L. T. 676. 

J It is no justiilcatiou of an action for a libel in 

i a newspaper that the matter complained of is a 

. true, fair, just, and correct report and account of 


j proceedings which took, place at a public police- 
I office, in "the course of a prclimiuary inquiry, 
i openly and publicly conducted, before a justice, 

I upon "a criminal char."e against tbe plaintiff, 

I aithough putilished witli no scandalous, defama- 
i f:ory. unworthy, or unlawful motive, but merely 
I a.s piublic news. It seems, however, that it. is 
: lawful to publish in :i new.spa]icr the result of 
I what a justice may think fit to do, upon a matter 
i of criminal charge previous to trial, if the pub- 
lication contains no statement of the evidence, 
nor any comments ujion the ca.se. PtineanY. 
'I/nmiMt. 5 H. A It. 447 ; 3 B. & C. 556 ; 3 L. J. 
(O.s.) K. B. 3. 

Wliore justices specially .summoned foi‘ the 
purjii>.'^e sit in their council chamber to hear an 
aitplication for the issue of a summou,s ou a 
c.riminal charge, a fair rejini-t of what taki’.s place 
on such proceedings is privileged, although no 
evidence is given on oatli, and although suck 
proceeding doe-; not result in a tiual deci.'ion but 
leads to a further inquirv. Khnhev v. Press 
Assorhition. 62 L. J.. Q. B. 1.52 ; [18*33] 1 Q. B. 65 ; 
4 11. 3.-) ; 67 L. T. 515 ; 4 1 W. B. 17 ; 57 J. B. 247 


Report of Observation of Magistrate’s 

Clerk. I — If a party who has summoned another 
before”a magistrate, draw.s uf) a rejjort of what 
took place on the investigation, it is his duty to 
give an impartial statement, without any colour- 
ing or exaggeration, jmttiug in all that i,s in 
favour of the {jarty accused, as %vell as that which 
I is against him ; and in such report he has no 
right to insert an observation, to the prejudice of 
the party, made by the magistrate’s clerk ; and 
if he (Joes iiesert such observation, he is liable, on 
that ground alone, to an action for libel ; anil in 
sueh a case it is what the judge s.ij's that is to 
be looked at, and not what any otlier person 
said who w.is present at the time. Belerjal v. 
lli(jhleij, 8 Car. A P. 444. 

Matter outside Jurisdiction of Magis- 
trate.] — AVhei'e, to a declaratiou for a libel in a 
uewspajier, the defendant pleaded fii'st, that the 
libellous matter was a true and eorreejt account 
I of a statement made by A. and B. before a 
i magistrate ; and secondly, that the facts therein 
1 stated were true ; and the jury found for the 
■ def(indaut on the lirst plea, and for the plaintiff 
on the second : — Held, that the plaintiff was 
entitled to judgment, non obstante veredicto on 
the fii-st plea, on the following grounds ; 1. The 
statement, though correert, did not relate to a 
matter of which the magistrate had co,gnisanee ; 
2. The defendant had printed and published that 
which would not have been actionable as oral 
slander, and consequently was not protected by 
giving the names of the author.s at tlie time of 
publication. M'’ Gregor v. Thwaites, 4 JJ. & R. 
6!).-) : 3 B. A C. 24 ; 2 L. J. (0.8.) K. B. 217 ; 27 
R. R. 274. 

Coroner’s Court,] — In an action for a libel con- 
tained in a report of a coroner’s inquest, evidence 
of the correctness of the report is admissible 
under the general is.sue in mitigation of damages ; 
but no evidence of the truth or falsehood of facts 
stated at the inquest is admissible, as it must be 
strictly confined to what took place there. East 
Y. Chapman, M. & M. 46 ; 2 Oar. & P. ,570. 

In an action for libel, the plaintiff alleged 
that, being a relieving officer of a certain union, 
and having been examined as a witness at an 
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inquest iieUl by the defwnlaitt ns corfiiter. the 
rlefeiulant inadc a eonmiinneat iou in wriciiit? to 
the chief secretary far the Lord Lietitoiiatn of 
Irelujul, stating' tiiut the Lev. Mr. had said 
in relation Kt tlic plainturs eviilenee at the 
inqnest, that part of it wa-' "nolhittg short tif 
perjury"; and alleged as iiiiiucEalocs that the 
defendant thereby irujrated to the iii:uiiti;ff wil- 
ful and corrush I'lerjtiry. the giving of false 
evidence, and swearitig falsi-ly. Tlte defendatit 
pleaded, Is!', that at an iiiquisitio'ii held by liim 
as corojier the plaintilf was examined * a-s a 
witness, and that at the close of the plainfilfs 
eviflt;n<-(‘ Mr. a Itoniari C;ithoilc, clei'gyin.aii, 
stated i.n open c.onrt that part of rlie plaintiiT’s 
te.stiniiiny was ■* very little short of perjury”; 
that the defeudunr trair'nui ted to the uliief 
aecreiury fo!- tin; Lor<l Lieitteuant of Ireland a 
true report in writing id! the inqiiLsition, which 
was the alleged libel ; and that he so wnge and 
published the Words eumpUiiucd of uu a privileged 
occasion, bona tide and without malice, believing, 
the same to be true. Secoiifily. that, at the time 
of the writing and publishing of the alleged libel, 
the plaintiff was a relieving officer, and the de- 
fendant a ratepayer rated for the relief of the 
pofw in a certain union ; that the inquest was 
held touching the <leuth of one of the destitute 
poor w'ho had been in receipt of outdoor relief in 
the union ; and that in the course of the inquest, 
evidence was given relating to the atlministra- 
tioii of outdoor relief hy tlio phiintiff and other 
relieving officers in the union ; that the plaintiff 
disajiproved of the nature of the relief adminis- 
tered, us .such nnitters appeared in the course of 
the htque.st and evidence, and was desirous of 
having a different and, in his opinion, a better 
inode of relief adopted, and for that purpose of 
having a public or other proper inquiiy held as 
to the nature and mode of administering sucli 
relief : that the cloi'gymau referred to in the 
preceding defence had made the statement 
therein lueutioned with respect to evidence 
given by ihe plaintiff! as to the administration of 
outdoor I’tdief by him as relieving otlieer ; and 
that, as .siicli n ratepayer, and being interested 
in the administration of such relief’’ the defen- 
dant coHimnnicated the alleged dcfumalory 
matrer (^bein.g the statement made by the said 
clergyman) to the chief secretary of" the Lord 
Lieutenant as such secretary, and as being a 
member (»f parliamont. on a privileged occ.asion, 
bona tide, without malice, and believing the 
stinie to be true : — Held, upon demurrer, that 
both picas were b;id ; Thai the iinsr could not be 
sustaiiuid as a plea relying upon a hiir report of 
judicial proeecding.s, inasinucli as the alleged 
libel was the commuuicatit)ri of an unsworn 
defainaiory statement made by a bystatider, and 
forming no part of the procotxiiugs at the in- 
quest, and that neither defence .showed that tiie 
person to whom tin; communication was made 
had any interest in receiving it, which could 
miller the coimnunicatiou privileged. Lymun v. 
Crtnviiiif, (> L, 11., Ir. 2, at). 


: at the trial it wan taken as read, and passages in 
I it onlv referred to : — Held, that the pamphlet, 
being of such a character that it would ncee.ssarily 
, tend to the depravaiion of the public imuals, 
' was an obscene book within 20 i: 21 Viet. c. S3. 

1 even although the object of those publisliiiig it 


and pernicious. iSfcc/c v. Th'diiiiiin, 11 L. J.. !M- L. 
So ; L. 11. 7 0. L\ 2(51 ; 20 L. T. .70!) ; 20 W. II. 


Held, also, that the privilege given by the law 
to reports of judicial proceedings dousuot extend 
to rcjiorts wiiicli conlain matters of an obscene 
and demorali^iug cliarac.t or. and that the case 
was tlicrefure ■wiihin 20 tV: 21 Viet. c. 83, and tlai 
dccisiiiii of the magistrate correct. Ih. 

The privilege given by law to reports of 
judicial proceedings does imt extend to rcjiorts. 
which contain matter-, of an obscene and ile- 
moralirfing oharactiu', and a magistrate may, 
under 20 ic 21 Viet. c. 83, order the destruction,, 
of cojiies of obscene books, I/j. 


ii. (Mir Puhlii- P)\>i 


Ne-wspaper Eeporta of Meetings.] 
4.7 Viet. e. tiO, s. 2. 


j Parliamentary Proceedings.] — Faithful and' 
I fair reports of the proceedings in parliament, 

I alrlioiigh disparaging to the character of indivi- 
I duals, are privileged communications ; in the' 
i same manner ns similar reports of jn-oceedings. 
1 in courts of justice. WitMm v. M’altt'r. 8 B. t'e S, 
i 871 ; 38 L. J., Q. B. 34 ; L. E. 4 Q. E. 73 ; 1» 

I L. T. 409 : 17 VV. E. 169. 

1 Fair and legitimate criticism in newspapers on 
I the conduct or motive, s of individuals, as disclosed 
by such reports, is also privileged, ih. 

The [mbiicatioii of a particular .speech in jiar- 
liameut, for the purpo,se or with the effect of in- 
juring an individual, i.s unlawful, unle.ss bunii 
' tide publi.shed by a member for the information. 

1 of his constituents. Ih. 


, Meeting of Guardians of Poor.]— The adminis- 
j tration of the poor law.s, both by 'the government ^ 
department and by the local authorities, incltid- 
I ing the conduct of the modieal officer, is matter" 
i of public interest : but the jmblicatinu of u rejiort 


Privilege does not extend to Obscene Matter.] 
— A. police magistrate had ordered the destruction 
of copies of a pamphlet, which S. kept at his 
shop for stile, as ob.scene books, under 20 & 21 
Viet. c. 83, s. 1. This pamphlet tvas a .sub- 
stantially correct report of the trial of one M. 
on an indictment for a mistlemeanour in selling 
an obscene vsmrk called the “Confesssional Un- 
masked ” ; but it set out that work in full, whereas 


i at which ex jiartc charges of misconduct against 
I the niedicai officer of the union were inside, is not 
I privileged by the oecsisinn. Purcell v. Pnider. 

1 46 L. J., 0. P. 308 ; 2 U. P. B. 21.7 ; 36 L. T. 416 1 
j 2“. W. E. 362— C. A. 

I Action for libel published by the defendsuit 
i in a new’spajKu’. The defciulant pleaded that he 
I wsis SI guardian of the poor, and at a meeting of 
I the buas'd of guiinlians a iliscussion arose in 
: reference to the jilaintilf. and that speeches were- 
i made by several of the guardiaus and by the 
!. plaintiff on his oivn behalf, and that the defeu- 
I daut spoke in discharge of a public slut}' witliont 
j malice : also that in order to assist the news- 
paper rejiurter he handed to him a correct 
I I’ejiort of his own .speech, and that the proprietor 
j of^ the newspaper without any communication 
I w'ith the defendant published a portion of tho- 
!, speech mily;— Held, lirst, that the defendant 
j was not privileged, as it appeared on the defence 
I itself that tiio repoit of the proceedings was not 
{ a fair one, the speeches of the other guardians. 
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or of the plainfiliP liiuiPolf not liavingbeeu given ; appeared that the appellants had in their iiews- 
K(oondly. that if the privileged occasion failed, paper falsely charged the respondent, a public 
the dfn'ial of malice did not constitute a defence, officer, with specific acts of misconduct in the 
and, as to the second defence, that the defen- execution of the duties of his office, had vouched 
dant wa' I'e'poiwiblc for the fair publication of for the truth of those charges, and on the assump- 
the proceedings when he gave a report of his tiou of their truth, commented on his proceedings 
own .s[)ecch for publication. Phree v. Mlh. in highly offensive and injurious language ;~ 
0 Ir. C. L. It. .55. Held, that they were liable. The privilege which 

covers fair autl accurate reports of proceedings in 
Parish Vestry,] — Though a publication of the parliament and in courts of justice does not 
repiort of a tri;d in a enurt of justice, in the course extend to fair and accimate reports of statements 
of which a libel is read, woidd be privileged ; a made to the editors of newspapers. Ihc-ch v. 
publifsition of tlio proceedings of a pari.sh veshy, Sliapxtoiie, .55 L. J., P. C. 51 : 11 App. C'as. 187 ; 
at Avhieh a liber is read, is not so privileged. 55 L. T. 1 ; 31 W. E. 722 ; 50 J. P. 709 — P. (J. 
Ppham v, PU'Uvrn. 7 H. A N. 891 ; 31 L.' J., 

Ex, 133; 8 ,iur. 179; 5 L. T. SIC; 10 Reply to Assailant through Press.] — person 

W". E. 324. whose character and conduct have been attacked 

through the press is privileged in addressing hts 

Report of Medical Officer.] — If .a report defence through the same channel, provided he 

nnadc by a medical officer of health to a vestry docs .so bona fide for the purpose of vindicating 
board, In pursuance of the Metropolis Manage- himself, or of informing the public upon mattei’s 
nierit Act (18 A 19 Viet. c. 120), contains libellous which they are concerned to know. Lavfilitim 
matter, a newspaper proj;>rietor is not privileged v. Sodor and 2lun (^Pixliop'), 9 Moore, P. C. (2f.s.) 
in publishing it. thouah without any comment. 318 ; 42 L. J., P. C. 11 ; L. E. 4 P. C. 495 ; 28 
Popliavi v. PUdthnni^l H. H. 891 ; 31 L. J., L. T. 377 ; 21 W. E. 204. 

Ex. 133 : 8 Jur. (N..S.) 179; 5 L. T. 810; 10 When a party publishes in a new.spaper state- 
W. E. 324. menta reflecting on the conduct or character of 

another, the aggrieved party is entitled to have 
Publication of Minutes of General Council recourse to the public press for his defence and 
of Medical Education.] — By the Medical Act vindication; and if, in so doing, lie reflects on 
(21 & 22 Viet, c. 90), the General Council of the conduct of ch.aracter of his assailant, it is for 
Medical Education and Eegistratioii were estab- the jury to say whether he did so honestly in 
li-shed, one of their duties being to keep a regis- self-defence, or was actuated h 3 ''m.alicc towards the 
ter of medical practitioners. By s. 29, “ if any party who originally assailed him. O'Ponoghuc 
registered medical practitioner .sh.all after duo v. ihixncij, Ir. E. 5 C. L. 124 — Ex. Ch. 
inquiry be judged by the general council to have If the occasion is privileged, and the objection 
been guilty of infamous conduct in any profes- is, that the public.ation goes too far, and contains 
.sional I'espect, the general council may, if they matter exceeding the privilege, the question 
see lit, direct the registrar to erase the name of whether it does so or not, is not a question for 
such medical practitioner from the register ” : — the com't to decide on demurrer, but one for the 
Held, that the publication of the minutes of the consideration of the juiy on the plea of privilege, 
council, containing a report of their proceedings, Ih. 

.comprising a statement that the name of a It is a reasou.able mode of defence for a person, 
specified medical practitioner has been removed whose conduct and character have been assailed 
from the register on the ground that, in the in a newsp.aper, to state publicly that his assail- 
opinion of the council, he has been guilty of ant was known to bo a person in the habit of 
iiitamous conduct in a professional respect, i.s, if making misstatements. Ih, 
the report be accurate, and published bona fide , In an action for writing to editor of a news- 
and without malice, privileged, and the medical ])aper a letter imputing to the plaintiff untruth- 
practitioner cannot maintain an action of libel fulness, inability to discharge his debts, and other 
against the council in respect of the publication, conduct discreditable to his position as a poor- 
Jillhutt v. Mpdicul CAnuLitil,^ 58 L. J., Q. B. 006 ; law guardian, the defendant pleaded that, being 
23 Q. B. D. 400 ; 61 L. T., 585 ; 37 W. E. 771 ; medical officer of a dispensaiy in the poor-law 
54 J. P. 36 — C. A. union of which the plaintiff was guardian, and 

having, as such officer, caused the seizure of 
Public Meeting.] — The publication of matter unsound meat and the prosecution of a person, by 
defamatory of an individual is not privileged, whom it was exposed for sale, he incurred costs 
because the libel is contained in a fair report in in defending an action brought against him for 
a ucwsi)apei- of what passed at .a public meeting, having instituted the prosecution, and that at a 
Davison, v. Daman, 7 EL & Bl. 229 ; 26 L. J., meeting of the giiardians the plaintiff for the 
Q. B. 104 ; 3 Jur. (K.8.) 613 ; 5 W. E. 253. purpose of having his statements published stated 

that the defendant had acted wrongly with 

Comment on Conduct of Persons at.] — The reference to the .seizure of the meat, mid that his 

conduct of persons at a putilic meeting held for costs ought not to be paid, and that 1 he defen- 
thc purpose of promoting the election of a candi- dant, in order to prevent credit being given 
date for a .scat in p.arluuncnt may be made the thereto by the public, am I in .self-defence wrote the 
subject of fair and bona, fide discussion by a alleged libel, believing it to be true and without 
writer in a pulffic newspaper, and unfavourable malice : — .Held, th.at the plea failed to show that 
Comments made upon such conduct in Hie course the alleged libel was a privileged communication, 
(.if such discitssion are privileged. Davies v. Murphy v. Malpiti,, Ir. E, 8 C. L. 127. 

Dunraa. 43 L. J., C. P. 185 ; L. E. 9 C. P. 396 ; 

30 L. T. 464 ; 22 W. E. 575. Duty of Publisher to give up Name of Writer.] 

— It. is the duty of a publisher to give up the 
Charge of Misconduct against Public Officer.] name of the writer of any letter reflecting upon 
— In an action to recover damages for libel it private character, or treating of private and not 
VOL. V. 20 


gll defamation— P m’ifec and Procedure. 

i£:SSS:I3H!3 

’ Tf hp Tofu^iss to <Io so, he places lnnl^^clf in the maiutam an action ui slaiidei. ainL iccmc 

publisher oEnewspapeis. If. oLi Sjc inaiutaiued. IFtirrmoi x. Bennufot 

. 8Car. &P. 70S. . . . 

Sebnttal of PrivHege by Evidence of action by A. for words nn])nnng ir 
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]y]!alice> solvency in the way of his trade, which he 

carried on in partnership with V>. and 0. : the 
6cfi post, col. 047. doclaratiou statins, by way ot special damage. 

: that S. had withdrawn his account from A. and 

■ his co-partners : a plea that A. carried , on Ids 

PIIACTTCE AXD PEOCEDUEE. trade jointlv with B. and C., and not othc-rwisc, 

and that aU the damage accrued to ,15. and: t. 

1, Paeties. iointlv with A., and not to A. alone, is ill. BoJmj- 

,H07t x.3Iti>'fFiufitj '^ Q, B. i)lS ; 15 L. J.) Q. B- Ido , 
lOJur.irhb 

%5%i)\v"l^3oJ* 54 j P. 712 cut ouf of my month than separate man and 
y4 ; (.3 L. r, 80o , dJ \\ . 1.. rfU- , oi J. i . damage, that she was thereby 

Trading Corporation.!— A corporation may injured in her character .ami reputation, ami 
maintain^an action of libel in respect, of a state- became alienated from, and deprnod ot, the 
ment reflectiu" on its character in the conduct cohabitation of her husband, and lost, and was 
of its busincss%vithout proof of special damage, deprived of, the 

South Ilettoii Coal Co. v. Xorth Baatorn. ^oirs receive the hospitality, of dneiB riieiids, and 
A<iweiatio/i 03 L J., Q. B. 203 : [181)4] 1 Q. B. espceially of her husband, and th^ and M, 
e 5 9 E 240 ; 09 L. T. 844 ; 42 W. E. 322 ; 58 had, by reason of the premises, withdrawn from 
1 p’ tor (' A the companionship of, .and ceased to be hos- 

' ■ ■ pitable to, or be frieutlly with her : — Held, that 

Public Companies.l-Aii act of parliament, the wife wis properiy joined in the action 

after recatingthenlimcidtics experienced by pint- k E 107 

stock companies in suits for recovering debts and Q. B. 11- , -a L. 4. /JO , [A - 

euforcine oblimitions, and in the pro.<ecution of An action by husband and wife foi words not. 
ofiendci’s, enacted, that actions comnienccd by uttered in his presence, but (5 

the Hope Company for recoverin.g debts, en- ^be wafe, im]uttmg to her a w ant of diasri^ 
forcing claims or demands then due, or wdiich not lie against the author of the slandei. the 
thereafter might become <Iiie or arise to the special d.amage being the hiisbands iclnsal to 
company, might be commenced, and indictments live with the wafe in conseqtience ■ 

for offerice.s be preferred, in the name of the 

chairman Held, that the chairman might sue 31 L. J., Ex, 3,11 ; b ,lur. (H.S.) oJ3 , L. 1.3. , 
■for a libel on the company, although it was uf>t 10 ^ . E. o(j 2. h,mbnT.d 

a corporate bodv. WiUiaim v. Beaiuooiit, 10 An actmn docs not lie at the of h isba d 
Bine 2()0 • 3 M. i: Scott, 705 ; 3 L. J.. G. l\ 31. and wafe for words slaudormg the w ifc in a tia do 
A^'comp-my, incorporated under 19 20 Viet, carried on by her, it 

c. 47, may maintain an action for libel against was divorced a meiisa et ihoro, or had u stPjij'he 
a shareholder in the comp.aiiy. JBfropoMta/i maintenance. w 1 X. A lU. ->4 . 4 

Sfdoon Cb, y* IIiiwkin.\\ i il. k B7 : jB.&Ad.ol-i; - L. J., K. is. 

L. J.. EX. 20. ; JUB. CM.) 220 , 7 W. K. .vile who ..a« 

" * been deserted by her husband, and has obtained 

Partners may Sue Jointly,] — rartners may an order under 20 & 21 Viet. c. 85, s. 21. for the 
join in an action fiu’ .slander, or for a libel spoken protectuin of her money and property from her 
or imblishcd of them in the way of their trade, hnsband and his creditors, nuiy maintain an 
Border X. La imm. 11 Moore, 3(50 ; 3 Bing. 451 ; action for a libel without loiumg hm liii,ban<l. 
4 L. J. ( 0 .. 8 .) C. ,P. 148. Jlamsdeti v. Brearle]j, 44 L. J.. Q. E. 40 ; L. U. 

A. and B. may join in an action for a libel, 10 Q. B. 117 : 32 I 2 . T. 21 ; 2,5 V . L. 294. 

containing imputations injurious to a trade , iwic 

carried on by them jointly as partners. La Fami Two Plaintiffs for Different Slanders Mis- 
V. Mulmomn, 1 H. L, Cas. 637. joinder.]-By Old XVL, r. 1, “ all U'UJ 

Certain words were found by the jury to bo be joined as plaintiffs in whom tiie nput an;s 

defamatory of the plaintiffs as co-proprietom of relief claimed is alleged to exist, ^''h^uher ]umLj^y, 
a newspaper Held, that the action could be severalli'-, or in the alternative.' Iwo |.Lamtiits 

brought by the two co-proprietors; that no joined in an action tor slander, and delivered a 

special damage need he alleged ; and that the statement of claim alleging sewral different 
jury might give general damages for the libel, slanders, some of one plaintiff, and some ot the 


llvmll y. Welder, 23 W. E. 59. 


1 other Held, tlmt the plaintiffs were improperly 
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juiiici l. fmd that tbjy elect which pluintifi:' 

Wduh! pnicecl, and that "tt much of the >tate- 
laoiir <'f claim as relarcd to the other jilahitiff 
iiui'-r hi’ 'trill -Ic out. //onf/i, V. Jh‘ln<w (2 Q. B. D. 

atid V. Ifiin'/u'ii (17 (). B. D. (W5), dis- 
•ni'M’d. SioifJm V. Ulhls/iii'fli. <52 L. J., Q. B. 4(»4 ; 
risiidl 1 Q. B. 771 ; hit L. T. :is7. 


Joint Stock Company. ] — A joint-stock ci mipany 
is lialile to an action "for a libel. .Lnwlexfi v. 

Coftti/i. dml Oil OiK, lU B. k. S. 
22(i : its 'l. j.. <1 IJ. J2i) : L. 11. 4 Q. B. 2(52 : 

1 7 \V. 11. 4118. 

Bail way Company.] — An action against a rail- 
war comiiany. Ixang a cnriairation aggregate, foi- 
a n'lalicions IPk;! .susiainal.'le, for a corporation 
jiucremit e may well in its corporate <-apacity, 
cause the pnhlirtition of a defamatory stateineut 
umlcr such circumstances as would iia\)ly malute 
in law sutihaont to sup})ort the action. B7nV- i 
fiOtl V. A. IJ. El. Bl. k EL 1 l.T ; 27 L. J., Q. B. 
'221) : 4 Jar. (xA.) (J88 ; li W. IL ‘> 40 . 


i. JDtfamatori/ Matter. 

What must be set out.] — Itiince 15 & 1(> Viet- 
e. 7<i, s. til, a declaration for libel or for slander 
need not state any eonoiiuium, but may set out 
the words complained of. and put any construc- 
tion upon them bv innuendo. Ilemmimf.^ v. 
/?//.v.s-a/o El. BL A- Ei. 34() ; 27 L. J., Q. B. 252 ; 

4 Jnr. (N.s.) 834 ; (i W. 11. tjdl. 

\N'hether the words were spoken with such 
meaning is for the jury, Ih. 

Words must he applicable to Plaintilf.] — 
Where the words written or spoken are not in 
theuiselTcs applicable to the individual plaintiff, 
no introductory averment or innuendo can give 
such an aitplicatiou. Solmiioji v. Lkwhoh, 8 (j. B. 
823 : 15 L. J., Q, B. 2.53 ; 10 Jur. 7t)G, 

Actual Words must he set out Verbatim.] — 
Where, a ileclavation for libel sets out a publica- 
tion which refeas to a \irevious publication ; but 
which, unless l.)y reference to the language of the 
previous publicatit.m, contains no libel, such pre- 
vious publication must be cousitlered as incor- 
porated in the [uiblieatiou complainotl of, and 
must appear in the declaration to be set out 
verbatim, and not merely in substance. Ih. 

In an action for a libel in a review, it issnffi- 
<‘ient to sot out the contents of an index (refer- 
ring to an arcit.'le in the body of the review'), 
Avliieh is of itself a libel ; and no reference need 
he made to the article itself, if the index coutain.s, 

] ler se. primfi facie libellous matter. liarJiiiif/liuM ' 
V. Miirrtfif, 2 far. k B. 4() ; 31 IL R. 053. 

A declaration stating that the. defendant pub- 
li’^hod a libel containing false ami scandalous 
matter of and concerning the plaintiff, “in sub- 
stance as follows,’’ and setting out the libellous 
matter with innuendoes, is bad in arre,st of judg- 
ment, its the law iT’iinires the very words of the 
libel to be set out in the declaration, in order 
that llio court may see whether it is a libel or 
not, Wriqltt V. Clemefitu, 3 B. & A. 503; 22 
IL IL 4t]5.' 

A declaration for words imputing that tulips of 


the ])laintiff, about to be sold by auction, ' were 
stolen property, whereby piu’chaser.s Avore de- 
terretl from bidding, and the sale was defeated, is 
bad in arrest of ju(l.gnieut,for not setting out the 
avoitLs verbatim. v. Mafhe?‘,s-, 1 M, & W. 

405 ; 2 Oale, G4 ; 5 I). P. C. GO ; 1 Tyi'. k G. (504 ; 

5 L. J., Jix. 274. S. P., Caiih v. Chr, 3 M. k S. 
110; Il/irna v. Warre.' L. J., G. P. 310: 4 
C. P. 4). 125 ; 40 L. T. 420 ; 27 W. ll. 4G1. 

A declaration for woids “ that the plaintiff liad 
set fire to his owzi barley-staek.” uvorrizig that 
the stack AA'a.s insured, and was burnt Avithont 
his oAAUi default, and that the ded’endant s])oke 
the AAmrds of the plaintiff and the fire, is bad on 
deinniTcr. BW v. Smith, 4 D. P. C. 703. S. P., 
Jtiifhy V. Ilcmn, 1 Jur, 558. 

Part of Sentence sufficient.] — It is no 

objeetiou, that a part only <4' one sentence in a 
letter is inserted in a count for libel, if it appears 
that enough is set out to C’.umpri.s(! the substance 
of the charge made by llie defeiuLant against the 
plaintiff. Ilutherford v. Evitm, G Bing. 451 ; 4 
M. k P. 1G3 : 4 Car. k P. 74 : 8 L. J. (O.S.) C. P. 
SC : 31 IL IL 405. 

Separate Passages to be distinguished.} 

— If separate passago.s of a libel are set out in one 
coimr. they should be ilescribed as separate and 
distinct parts. Tuhart v. Tqqwr. 1 Camp. 352; 
10 R. R. 308. 

Words Spoken in two Discourses. 

Whero a declaration sets out AA’ords alleged to 
haA'G been uttered, some in one discourse, and the 
remainder in a second discourse, and there are in 
form but two counts, each containing only the 
words alleged to haA'e been uttered in one di.s- 
cour.se. the deelai'ation AviU be tre.aied as con- 
taining only tAvtt counts, though each of such tAA’O 
counts contains separate allegations of the utter- 
ing of different Avords in the particular discourse. 
(iriinthn V. Leiah, 8 Q. B. 841 ; 15 L. J., Q. B. 
243 ; 10 Jur. 711. 

As to one Count explaining another. ]<—• 

If a declaration against the publisher of a ncAS’s- 
papor contains several counts, charging different 
libels, which have. ap])ca.red at different times hr 
several distinct numbers of the iiaper ; each of 
these counts is to bo taken as distiuet and separate 
from the rest ; and if the matter of AA'hich one of 
them complains i.s not libellous on the face of it, 
the other comits cannot be referred to to explain 
its meaning, or to show that it Avas such in reality. 

. TIiKjlm V. Itoeves, 4 M. k W. 204 : 1 H. & li, 
197; 2 J ur. 809. 

Words must show Cause of Action.}— -A 
, declaration, stating that the defendant publishal 
L of the plaintiff a false and malicious libel, ]air- 
, imiting thereby that the plaintiff’.s liecr aa'Us of a 
! bad quality, and deficient in measure, whereby 
he Avas injured in his credit and lAusinoss, is bad 
• on general demurrer. Wood v. .Jlrown, 1 Marsh. 
A .522 ; () Taunt, 1G9 ; 16 R. IL .597. , 

But where a declaration contained several 
A counts, stating the words consfituting such 
- slander, and the fifth alleged that “ the <Iefeu- 
i daut AATongfully, and without any reasonable or 
r probable cause, impo-sed the crime of felony 
r iipoji the plaintiff ” ; — Held, on a motion in 
I arrest of judgment, that such count sAms .sufficient 
after verdict, BUzurd v. EeUij, 3 D. k Ri. 519 ; 
e 2 B. & 0. 283 ; 2 L. J. (o.s.) K. B, 6. 
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Allegation of Malicious, Injurious, and Tin- thing wrong or 
lawful Advertisement good,] — ^Tlie allegation must attach^ to 
that the fleiiendaiit xniblished a malicious, in- meaniug whicli^ 
jurious, and unlawful advertisement, seems good 
without the word “false.” Stwe.Y. Jtooch, 1 Where the wor 
M.&S. 30h ' in their ordinary 

in ordinary acce] 

■trr. w -.x r. 1 • T, ■ endo in order to 

When Written or Spoken in a Foreign thPvnvMin 
Language.] — In an action for a libel written in ^ jp’ 
a foreign language, the iilaintill must set foi'th 
the libel in the original : and if he only sets out When ITnnecet 
a translation of it, tlie court will arrest the judg- cax)able of imx)u 
ment, Zenohio v. Amtell, G Tcnii Ilex). 162 ; B actionable w 
li, B. 142. and if an iiiuueii 

A declaration stated, that the defendant said “thereby i 
of the plaintiff, “He is a thief, a swindler, and a ijcen guilty of 
forger.” The defendant pleaded not guilty. The si)ecifying\vhat 
words were proved to have been spoken in the meant. JCnitiJitt 
Welsh language, but were of the same meaning When written 
as the English words stated in the declaration, ports a libel on 
The judge allowed the declaration to he amended extrinsic cireum 
by inserting the Welsh words. Jenkins v, jg necessary, am 
jphilltjns, ti Car. & I*. iGG t a .Tut, 2o 2. largiii^^ the sens 

In sucii a case the amendment ought actually j^^cy v. Fmit 
to he made by translating the English words in ^ Bcott oUl 
the declaration into Welsh words of the same " ’ 

meaning, and inserting those words in the dechi- Prefatory Av( 
ration. Ih. for.] — The innu 

VV here slanderous words are uttered in a foreign -words were spo’ 
language, the declaration should aver that the ijuthig to the ph 
persons in whose i)resencc they were spoken x-q eiiiarge the n 
understood the language. Amntin v. Dmitni, S • -xPat the nrefati 
C. B. (Jt.s.) t)97 ; 29 L. J., C. P. 313; 7 J ur. f cssed to give th 
(2f,S.) 47. not be substitiifc 


ii. Puhlwatiori. 
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wiiliout any preliminary averment, warranted an 
inimendoihat the ])laiiiiiiE had coudnetcd him- 
self ill a (bMionest maimer in the defendant’s 
service, ('hviq v. Lnfc)', a M. i: Scott, 727 : lU 
lliinr. 27)0 ; 3 h. J.. C’ P. .">(!. 

A lirst e.iuut was on the foliowinsr words: 
••We are requested to state that the honorary 
secretary of the Tiehhorne IJefenee I’lind is not 
.and never was a captain in the Itoyal Artillery, 
as he lias been erroneously described.” Innuendo, 
rhar the plaintiff was an inii) 0 .stor, and had 
falsely and fi-audnlently represented himself to 
be a "captain in the lioyal Artillery. Second 
•i-ount : •• tlie irenrlonian in question was a pay- 
master in the T loyal Artillery, and as such 
received in due course the honorary rank of 
■eaptiiin in the army, which is so stated iti his 
eumiuission. ilis name appears under Ihe head 
•of paymasters on Imlf-pay in this inunih’s Army 
Li^t." He is certainly iiot entitled to hold a 
<;omtnand as an artillery officer.” Innuendo, that 
the )>l!iintiff was an impostor, and had falsely 
and maliciously represented himself to be a cap- 
tain in the artillery. At the trial it appeared 
that the jdaintiii had been a jiaymasteriu the 
lioyal Artillery, that he held ;i commission as 
honorary captain in the army, and w'as ad- 
dressed"^!!! generally known as captain. He 
.became honorary secretary to a fund, and in 
resjicct of his connection therewith, and his name 
being attached with the addition “ Captain, 
11.A.” to certain advertisements, the alleged 
libels were published in the defendant’s news- 
paper. On these facts the plaintiff was non- 
suited : — Held, that the nonsuit tvas right : as 
the words alleged to be libellous did not ]jrima 
facie support' the innuendoes, there was no 
•evidence to go to the jury of circumstances 
}-eudering the statements charged capable of 
bearing the meaning imputed to them. Hunt v. 
CJoodMie, -13 L. J., C. P. 5-1 ; 2<.> L. T. 172. 

H. k Sons occasionally received, in payment 
from their customers, cherpres on various branches 
of a bank, whicli the bank cashed for the con- 
venience of H. <.k Sons at a particular branch. 
Having had a dis[mte with the manager of that 
branch, H. & Sous sent a printed circular to a 
large number of their customers (who knew 
nothing of the dispute) — " H. ck Sons hereby give 
notice '"that they will not receive in jDaymeiit 
‘Checiues drawn on any of the branches of the Capi- 
tal and Counties Bank.” The circular became 
known to other persons : there was a run on the 
bank, and hiss inflicted. The bank having brought 
.an action against H. <.k Sous for libel, with an innu- 
emlo that the circular imputed insolvency : — ^Ileld 
l^Lord Penzance dissenting), that in their natural 
meaning the words were not libellous ; that the 
inference suggested by the innuendo was not the 
inference which reasonable ],K‘rsous would draw ; 
that the onus lay on the bank to shew that the 
■circular had a libellous tendency ; that the 
evidence, cousisting of the circumstances atteiul- 
ing the publication, failed to shew it ; ihattliere 
was no case to go to the jury ; and that the 
•defendants wei'c entitled to judgment. Capitul 
inirf Coioiiicg IhinJt v. ITcntq. 32 L. J., Q. B.232 ; 
7 App. Gas. 7-11 : M L. T. 6(12 : 31 W. R. 157 ; 47 
J. j>. 214— H. L. (E.) 

A declaration .stating that the ])laiutifE was 
{in asphalte manufaetxn'cr, and employed by the 
Board of Ordnance to relay the entrance to their 
office with new asphalte : and that the defendant, 
well knowing the premises, falsely said of the 
plaintiff in his trade, and in reference to the 


I work, “ The old materials have been relaid by 
I you (the plaintiff) in the asphalte work executed 
in the front of the Ordnance Office, and I have 
seen the work donts” (meaning that the plaintiff 
had been guilty of dishonesty in his trade l>y 
la,ying down again the old materials which hfwl 
been before used at tire entrance of the Ordnance 
Office instead of new asphalte, according to hi.s 
eon tract) is good, and the innuendo not too 
large, as it put no new sense on the words, but 
only pointed at the intention of the iiiaintiff, 
Bahonmxi v. Farrell^ 15 C. B. 360 : .3 C. L. il. 
42; 24 L. J., 0. P. 9 ; 1 Jur. (x.S.) 114; 3 
W. R. 11. 

In an action for a libeTin a Dublin, newspaper, 
the lirst count, after the usual ]iref‘Atory aver- 
ments, proceeded thus : “What pos.se.ssed Lord 
H. (meaning the Lord-Lieutenant of Ireland), if 
he knew anything about the country, or was not 
under the spell of vile and treacherous influence, 
to make his first visit, and that carefully puffed, 
to Long’s, the coachmaker (meaning the plaintiff), 
the other day. If mere trade was his (meaning 
the Lord-Lieutenant’s) object, he had several re- 
spectable houses open to him (meaning that the 
house and place of business of the plaintiff was 
not respectable, and that the visit was paid 
thereto for political piu'ixoses)” ; — Held, that the 
innuendo did not enlarge the sense of these 
•words, Avhieh were fully capable of the meaning 
I given to them. Burrrtt v. Long, 3 H. L. Cas. 395, 

I " Another count repeated the same words, and 
I accompanied them with the following innuendo 
! (meaning that the house of business of theplain- 
I tiff was not a respect.ahle house in the trade, and 
I that the plaintiff himself was of such a character 
, that he -u'ould not be visited in the way of his 
' trade and business, except from .some political 
party or other improper motive) ; — Held, that the 
words were capable of the meaning thus attri- 
buted to them ; but that if the inmreudo was 
. inoi’e exteusive than the words, it might be 
rejected as repugnant and void ; and that the 
words, being libellous, were actionable without 
its aid. II>. 

A declaration stated that the plaintiff wa,s in 
the cm})l<.iy of one Glass, and that he was at 
work in his master's barn threshing coin, and 
that; the defendant, to cause it to ho suspected 
that the plaintiff had been guilty of felony, in a 
certain discourse coiicerning the plaintiff said, 
“I saw one John G-ay coming across Master 
Glass’s barn with some barley ; aiid’Gay said he 
was going to feed iffieasauts with it, and said 
that whej’e he had that he could have more, and 
that he had it at Farmer Glass’s barn ” (meaning 
the barn where the plaintiff was at work ; ami 
that the barley, so alleged to have been in the 
Ijossession of G"ay, was tlie property of Glas.s, and 
that the plaintiff had stolen the same frfun Glass 
and had given it to GaiT) : — Held, that the in- 
nuendo was too large, and that the declaration 
was insuilicieut. ll7wY;Z/i?‘ v. lldyties, 1 B. & D, 
55 ; 9 A. & E, 286 ; 1 W. W. & H. 645 ; 8 L. J., 
Q. B. 3. 

A count stated as inducement that the plaintiff 
was a livery-stable keeper, and by that trade and 
business acquired profit ; that T. P. had become 
a banknipt, a.nd that he was about to prove a 
debt justly due under his commission ; and 
' that the defendant si'xoke these words of and 
concerning him in his trade — “You (meaning 
the plaintiff) arc a regular prover under bank- 
ruptcies ” (meaning that the plaintiff was accus- 
tomed to prove fictitious debts under eommis- 
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sions of bankrupt) Held, firet, that the words j after he became ineiitaily incompetent to per- 
clid not impute a charge against the plaintiff in form any act reipiiring reason and niulerstand- 
the way of his tr-ade and business ; and secondly, ing” : — Held, that although tlm libellous words, 
tliat the innuendo imputing a crime punishable pointed at no partieular poison, yet. as they im- 
■by law was badlj- piloadet.l as enlarging Hie puted, in substance, that some <ine had been 
natural meaning of the words used, without .guilty of the offence, die plaintiff ndglit. liy 
resting on any intmluetory averment of a collo- iuniiemlo, apph' them to hiniscir, hihI that ir was 
qiiium respecting the proof of fietitious debts, a (juestion of evidence, whether they applied to 
Ali-xander s. Anglo. 1 Tyr, 0: 1 0. A: J. 1-13. him. Jfori/ico/-]iri‘ w 7'i/rnor. li) 1 j. d.. C. — 
S. C., nom. Aiu/io v. AUucnniJcr, 7 I’dinr. lit) ; Ex. Ch. Affirmimr. 7 0. B. : It) Jiir. G83. 

4 M. A: P. 870. 

A cvnint set forth the following passage of a ^ out Count can he Bead with or without, j 

letter from die defendant to P. I have reason ii'bice 1.) A 1() \ ict . c. i O, s. (51, a, count in li’oel. 

to suppose that iiiaxiv of the flowers of which I slander setting nut the wonls with an 

have been robbed are growing upon your pre- innuendo may be read as t,wo oouuts. one with 

mise-s" (thereby meaning that the plaintiff bad innuendo ami the ifflier without it. and 

been guilty of larceny, and had .stolon from the proof of eijher ^is .siiflieient. Ujiftin v.^ 
defemlant certain plants, roots, and flowers of < ;* ij- 5_o'' -i-'- *1" Q- ii- l^o ; L. H. S (j. P.. 

the defendant, and had unlawful! v disposed of ; dilG ; 18 L. T. ofil ; 1(5 B. 11. 8;,)7. 

SSf 1 'i . ad ; <}-y ■'« ;■ '’vy-'y ““-'t 

beon d^d tor dy.„„..s,,. U.il tW. ,hc 7“^ Id d ’,5^ 

innuendo wa.s not too large, and that the coiiut: , , j-i , • t. j. i,- 

1 )• 1 TT c xitr tory sense alleuod. — the innuendo cannot be- 

24V I Tvr I g 578-'iLT Fr^^^ rejected to enable the plaintiff to gain the ver- 

applied to his omi use one shilling received by 
him for the defendant, being the produce of the 

sale of .some tan sold bv the plaintiff for and as .,’V T v - -x ? V V mo ’ 

servant to the defendaiif : but the facts stated in ^ 

this itumeiido were not alleged liy any imlcpen- ito Innuendo— Libel not in Terms relating to- 
dent averment :—Hel<l, that the inmieiulo was Plaintiff.]—Adeclaratioiiallegedtliatthodefen- 
bad, as introfhiciiigriew facts ; and that, without ( hint published of and concerning the plaintiff, 
the_ innuendo, the count did not cliiU'go_ words the following niatt(;r, without alleging that the- 
actionable in themselves^ Dmj v. Bnhumn. 4 matter was of and concerning the plaintitf ; it 
B. A M. 884 : 1 A. A E. o;>4 ; A L. J., Ex. ;181 — tpon sot out the libel, which tlid not aiinear on 


tory sense alleged. — the innuendo cannot be- 
! rejected to enable the plaintiff to gain the ver- 


^ ^ — I fbon sot out the libel, which tlid not appear on 

■ , , . ,, , , , , i the face of it to relate to the plaint iff, and there- 

\\T.ieve a ileclavation_ alleged tliar. the tlcfeii- , ivas no innuendo to conueet it with liiiu : — Held, 
clant said of the plamtift that he had set fire to i that it was bad even after verdict. Clowcnf v. 
his own preimstis. iiimiemlo. that he had been i FiAior. 7 B. A 0. 4r)i> : 1 il. A By. 281 : G L. J.. 
guilty of • wilfully setting fire to the promises j K. E. .81). 
which, whilst in hi,s oceiipution, had been do - 1 


stroved bv fire .•■—Held, that the court could not 
after verdict presume that the jiny had foimd 1 Jfuftro in mfijnioathm of Dam agon . 

A paragraph in a statement of claim in an 
plamtift that he luul done it unlawfully or ! i„ a newspaper stated 

feloniously, as well as wilhilly )S«vjW^^ defendant knew that the words pub- 

K n’ ^ ’ ^ 

I repeated and published in other editions of the 
, .r I.same newspaper; — Held, that evidence of the 
generally to Indi - 1 stated in this parae-rajili would be ad- 
vidual,]-! hough defamatory mat ter may appear ; missiblc at the trial, and therefore the paragraph 
only to apply to a class of individuals, yet it the j pn.pcrlv pleaded and ought not to be struck 
descriptions in such marter arc ca}aible, by mnu - 1 out. Whitnog v. .Voo/nnorLrA) L. J., Q. B. :521 

endo. to be shewn directly applicable to any one ! 24 Q. B. I) >530. ’ 

iiulividiial of that class, an action may be main- j 
taiued by such individual in rixspect of t he publl- ; 

cation of .such matter. Ac v. JfrtZcmwww, ! b. Defence. 

IH. L. Cas. 637. V | . , _ 


only to apply to a class of individuals, yet if the | ^vas propcrlv pleaded and ought i 
descriptions in such marter are ca}arble, 1 >y mnu- 1 out. Whitnolj v. Mob/norrC - 
endo. to be shewn directly applicable to any one ; 24 q. B. 1) (530. 
iiulividiial of that class, an action may be main- j 
taiued by such individual in rixspect of t he publl - 1 

cation of .such matter. Ac v. jraloomnim^l b, Defenc 

1 H. L. Cas. 637. | 

In such a case the innuendo does not extend ! 


'60 L. J., Q. B. 324 


the senseof the aefamat(|iy matter, but merely j Drunkenness no Defence.]— Actions iigaiust 
jKunt.s out the particular individual to whom the ivorils spoken during drunkenness not relieved 
matter, m itself defamatory, does in fact apply, i against. Kendnvh \\ Jloph'uu, Cary. !) 3 . 

... I Qui peceat ebrius. liuit sobrius. Ih. 

A count alleged the libel a.s follow.s : " There is j 

strong reason for believing that a considerable i General Denial that libel was Falsely and 
sum of nionej' was transferred from Mr. 'I'.’s name, I Maliciously Published.] — In an action for libel 
in the books of the Bank of England, by power of I the defendant may not deny generally in his 
attorney obtaincxl from him by undue influence, j statement of defence that the ‘■dcfoudaiit wrote 
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nr iiru)]Wie'l tin- >ariH; fal-'cly. nr inallciou'-ly, as i plea was bad, as it did not state that, Ihe iiersons 
alk-'jnd." 1)!U inu't ret nur rhc facts upuu which j from who'o paper the libel was copied woi'c the 
1 k: i t'di-'. i-irliiT To diew ia-!titicatimi or privilesre. i original authors. Leioin v. W(tltc>\ 4 B. i: Aid. 
ol L. J., (A B. :-laU. ' j (JU5 : 2‘A B. E. 415. 


EifFerent Words admitted to have been Spokea 
— Struck out as Embarrassing, j — ’J’hc defendant 
in his deiVuce to an aetion of slander denied 
having -^jinken the words alleged, and set out 
othei' Vi.inK which he admitted having spoken, 
and whieU he alh.-ged wei'C true and wore spoken 
on ii })}'ivileged occasion Held, that this plead- 
inir was oiiihniTassiim'. and oiv/nt to l.)e strnrdc ont. 
Jdi.ssf/M V. JJt/tIf/r. L. ,1.. Q. R. 512 ; [1805] 1 
B. 571 : 5 E.'55(; ; 88 L. T. 717:41 W. 11. 377 ; 


Information received from Another — Belief in 
Truth — Disclosure of Author — No Defence.] — A 
man who receives infonnation which, if true, is 
injurious to )!ie cliaractcr of another, is itot 
justitied in jtnblishing that infonnation to the 
prejudice of that other merely because he 
believes it to be true. JinttrriU v. WhytcUead, 
41 L. T. 588. 

In att aetion for a libel, it is no plea that the 
defeiKlant had the libellous statement from 
another, ami npon publication disclosed the 
authoi''s name. Z/c f '/•c.-fyuV/zo/ v. Wfdledcii, 5 
Bing. 5;i2 : 2 M. .g P. tih.i 7* L. J. (O.S.) 0. P. 
loo : 50 11 . E. titi.j. 

It is not an answer to an aetion for oral slander, 
for a defendant to .shew that he heard it from 
another, aurl named the Yjerson at the time, with- 
out shewing that he believed it to be true, and 
that ho spoice the wortis on a justifiable occasion. 
M-Fhn-soH V. 10 B. i;'C. 2(13 ; 5 M. & Ey. 

2.>1 : S L. .1. (O.S.) K. B. 14. 

it is no justification that the libellous matter 
was previously jiublBlied by a third person, and 
that the defetidant, at the time of his izublicatiou, 
disclo.sed the name tjf that person, aiul believed 
all the statements euntained in tlie libel to be 
true. TUhnan v. Aindir. 10 Ex. 03. 

If a defendant, at the time of speaking the 
slander, gave np the name of the person from 
whom he heard it, this is no justification ; but if 
he did this, and at the trial proves that he did in 
fact hear the slander from that person, it will go 
in mitigation of tlanmges. JJaou-tt v. licnncil, 
fi Car. lSc P. .583. 

It is no justification to an action of slander to 
plead that such a one tokl the slander to the de- 
fendant. Diieift V. Lrii'i'i, 7 Term Eep. 17; 4 
E. It. 373. 

But if the person repeating the slander at the 
saii'.e time mentions the name of the jterson 
from whom he heard it, that may be pleailed in 
justification to an action brought against the 
former. Ih. 

Newspaper Copying from another— Bad Plea.] 
— To a declaration for a libel published in a 
newspajter. which reflected on the plaititiif in his 
character of an attorney, the defendant pleaded 
that the libel was first piiblhUed in a new.spaper 
called “The M;uup.sliire Journal,” by G. £1. M. 
ami W. H. : and that, at the time of publication 
by the defomlant, it was tdso stated in such pnbli- 
catiou that such libellous matter was copied from 
that new-paper ; and that pnrsiian.t to 38 Geo. 3, 
c, 78. G. H. A. ami W. H. had made an affidavit 
that they were the publishers of “ The Hamp.shire ' 
Jourual.” and hud not ceased to be so at the time 
of the publication of the libel: — Pleid, that this 


Letter in Newspaper commenting on Previous 
Letter.] — In an action for a libel contained in 
two letters published in a newspaper, a plea that 
the second letter (which in itself contained a 
distinct substantive libel) wvas a fair comment 
upon the facts .stated in the first letter, is a bad 
plea. Wulh-.r v. Um/den, 19 C. B. (N.s.) (i.5 ; 
11 Jur. (K.S5.) <571; 12 L. T. 495; 13 W. E. 
809. 

That two Counts alleged same Libel.] — Where 
the first and seeutnl counts allogetl tlie composing 
and publishing of two libels, and the defendant 
in his pleas of justification stated that “the 
libels so set forth were one and the same sup- 
izosed libel, and not other and different supposed 
libels” : Held, that such pleas wmre bad, hecau.se 
it was impossible to say with truth that the two 
libels alleged to have been severally composed 
and severaEy published were one and the same 
libel. JEdmomh v. Walter^ 3 Stark. 7 ; 2 Chit. 
291. 

Action by Husband and Wife — Plea that 
Plaintiff not Husband and Wife good,]— To an 
action of slamler by the plaintifi: and his wife, a 
plea that the )ilaintiff, ilaria, was not the wife • 
of the plaintiff George, is a good plea in bar. ' 
Chautlor v. Limhoii, 4 D. & L. 339 ; 1(5 M. & W. 
82 ; 1(5 L. J., Ex. 1(5. 

Plea of Not Guilty.] — In .an action for libel 
the plea of not gnilty puts the malice in issue. 
Ilouro V. SilrrdocJ.', 9‘ C. B. 20 ; 19 L. J., C. ?. 215, 

So under not guilty you may disprove the fact 
of publication, or shew that it is not of an in- 
jurious character, or that it was published on 
some justifiable occasion. O'Bncn v. CBnu’-nf, 

3 D. L. (57(5 ; 15 M. &: W. 435 ; 15 L. J., Ex. 
285 ; 10 Jur. 395. 

For words not actionable per se, not guilty ■ 
l)uts in i.ssue tlie special damage alleged, as well 
as the uttering the words. WUhij v, Bldim, 7 
.U. k. L. 113 ; 8 G. B. 142 ; 18 L.J., C. F. .320 : 
13 Jur. 70(5. 

In an action for a libel, the. defemlan t at first 
pleaded not guilty, but afterwards pleaded, to 
the further maintenance of the action, that the 
plaintiff had recovered damages against another 
person for tlie same grievances. New assign- 
ment, that the action was brought for other and 
different grievances. Plea to new assignment, 
not gnilty: — Held, that this did not admit the 
innuendoes ; and that, by pleading not guilty to 
the now assignment, the defendant had raised 
precisely the same issue as if the libel, had been 
set ont in the declaration, and the defendant had 
pleaded not guilty to it. Bnmnwich QlJulif.^ v. 
Popper, 2 Car. & K. 683. 

In an action of libel, a plea setting out facts 
to shew that the alleged libel was a fair comment 
will not be allowed with not gnilty. Luma (Bari) 

V. Smith, 1 H. & N. 481 ; 26 L. J., Ex. 94 ; 2 Jur. 
(N.8.) 1170 : .5 W. E. 138. 

It is a good defence to an action for a libel 
that it consists of a fair, correct, and impartial 
re]jort of a trial in a court of justice ; and such 
defence i.s a<lmissible under not iuiilty. Lewis 
V. Levy, El. Bl. & El. 537 ; 27 L.^'j., Q. B. 282 ; 

4 Jm-. (i(r,s.) 970 ; 6 W. E, 629. 
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Privilege.] — ^Privileged coninmnication is pleas of iustiiicatioa in a general form with a 

a defence that, may be set tin under the plea of liberal allowance of particulars. Oourletj v. 
not guilty. Zillie v. PHce, 1 N. & P. 16 ; 5 Plinmll 42 L. J., G. P. 121 ; L. R. 8 G. P. 802 ; 
h. 1\ G. 432 ; 5 A. & E. 643 ; 2 H. & W, 381 ; 28 L. T. '398 ; 21 IV. R. 683. 

6 L. J., K. B. 7. In an action for a libel substantially charging 

the plaintiff, a shipowner, with sending .ships to 
Plea that Words did not hear sea over-insm-ed. over-loaded, and undev-inamied, 

alleged.] — A declaration averred, that the de- with an habitual disregard fee- human life in 
fenclaut used the word “ black-shecp ” for the the conduct of his business, a judge at chambei',s 
purpo.se of expi’essing and meaning, and it was allowed the defendant to plestd general pleas oi 
understood by the persons to whom the libel was ju.stification, “ that the several words and mat ter,s 
addre.sscd as expressing and meaning, a person conceruiiig the plaintiff were true in suhstauee 
notorious by reason of had character, and of in fact," subject to particulars. The couil, 
stained and sullied i-eputatioii ; yet the defen- .sustained the order, holding it to be a more 
dant, intending to cause it to be believed that the coiivenient course than set ting out the s( ‘veral 
plaintiff had conducted himself dishonestly and inattcrs of ju.-tilic.ation upon the record. Jb. 
improperly, published of the plaintiff the libellous A general idea of justification of a libel eon- 

matter following Black-sheep” (mu;ining tb.at fnined in an attorney’s bill of costs, that it is 
the plaintiff was a black-.shecp, in the sens ^3 and ‘•'i-uc, without slating the facts, ought iiot to be 
meaning in which the word was used by the nllovved, Bruton Bownrn, ! F. tU F. 6(18, 
defendant). The declaration, then set forth a justification merely in the wonls of the libel, 
statement of facts respecting the plaintiff; no where it was general in its term.s. was imt suffi- 
pavt was in itself libellous. The defendant cient; it ought to have stateil the partieidar.s. 
pleaded, as to the publishing of the following PJnnouv. Stuart^ I Term Bcp. 748 ; 1 R. R. 392. 
part of the libel, that is to siCv, black-sheep, that A justification of a charge of a person being 
the defendant did not use ‘that word for the ^ swindler must state the particular instances of 
purpose of expressing or meaning, nor was it fraud by which the defemlaut meant to support 
understood as expve.ssing or meaning, a person it- 

notorious by reason of bad character, or of A libel charged an attorney with general mis- 
stained and sullied reputation Held, first, that conduct, viz. gi'o-ss negligence, f.alsehooil. pre- 
the plea wa.s well pleaded as to that part only of varication, and excessive hills of costs, in the 
the libel ; secondly, that it was rightly pleaded business he Imd conducted for the defendant : a 
as to the publishing of that parf of the libel, pica in justification, repeating the same general 
and not to the inducement in the declaration as charges, without .siteeifyiug the particular acts of 
to that part ; and, thirdly, that it was not bad misconduct, was insufficient. Jlohnesw Cuteshij, 
as amounting to not cniltv ; the averment in 1 Taunt. f)43. 

the declaration as to the word “ black-sheep,” To a declaration for words, imputing to the 
being ])vopcrly matter of inducement, which it plaintiff, a pamibroker, that he had committed 
was necessarv to traverse speciallv. Greff or the unfair and dishonourable practice of duffing, 
V. Grcfforij, 11 M. & W. 287 ; 2 1). (K.S.) 769 ; that is, of replenisliing or doing-up goods, being 
12 L. j., Ex. 204. hr his liands in a dam.aged or worn-out condition, 

and pledging (hem with other pawnbrokers, the 
Frivilege-How Pleaded.]— In an action of tlofendant plmded, that the idahdiff didrq 
slander a plea of privileged communication mu.st I ^h’^’crs goods, being lu las hands ui a 

allege that the defendant made the comnumica- ! ^h]ma.ued or worn-out condirion, and pledge them 
lion on a lawful occasion, believing it to be tme, divers other pawnbrokers i-H eld, bad, on 

and without malice ; or at least bona fide. Smith i demurrer, as not being sufficiently speeifm. 

V. TInmuH, 2 8eott, 546 : 4 D. P. C. 333 ; 2 Bing. I x. LraGi, 10 M. V . .-361 : 2 D. 

(K.c.) 372 ; 1 Hodges, 353; o L. J., C. P. 52. *2/0 : 11 L. J., Ex. .441. 

.ff c • 1 1 - 1,1 To more libels than One.] — But wffiere the 

^ Traverse of Special Damage A pkva second ermuts alleged the composing 

m bar, which merely denies tliat the plaintiff .,^^1 publishing of two libels, and the defendant, 
ha, s sustained special damage is bad. where the pj,, ],f justification, stated that “the 
words are actionable in themselves. JZ>. libels so set forth were one and the same supposed 

libel, and not other and different sui)poserl libels : 
— Held, that .such pleas were b.ad, because it was 
ii. Justiju’ution. inipo.ssible to say with truth that the two libels 

alleged to have been .severally composed and 
Plea must he Specific.] — general plea .severally jmblished were one and the same libel, 
of j.ii'ification in an action of libel, rvhere the Ethinmih Wultur. 2 Chit. 291 ; 3 Stark. 7. 
iibi'l cotnjilained of consists of a general charge To a declaration oontaiuing tliree counts for 
’ ' Tree distinct libels, the court refused T 


auaiiist the plaintiff, is bad, unle.ss the defendant, 
in his partienlaus, states specifically the fad s 
upon ivhich he relies in support of the charge. 
Biercnhrrg v. Zahourhere, 63 L. Q. B. 89 : 


n which he relies in support of the charge, tion. I/ones.'! v. Stuhhs. 7 C. B. (k.s.) 5,53 ; 29 
'enberg v. Zahourhere, 63 L. ,J,, Q. B. 89 ; L. J.. C. P. 220 ; 6 Jur. (N.s.) C82 : 8 W. R, ' 
3 2 Q. B. 183 ; 4 R. 464; 69 L. T. 172 ; 41 188. 

.676; S7 J. P. 711— C. A. 

'justification may be allowed, in a general Embarrassing Plea struck out.] — Toadeclara- 
where the cliargc is not matter indictable, tion .setting out. part of a news])aper article, 
ftfemdantrenderingparticulai'sof thechargc,s accusing the plaintiff of base ami luigraieful 
. - ide'd to be justified. BpJiremx. Allen^S 3m:. conduct, the defendant pleaded pleas alleging 
iSffiith, 12 Ir.G. L, B., that words in the article charging the plaintiff 
^ ^ with bribery were omitted from the declaration. 


The piractice is, in actions of libel, to allow j The pleas sot out the whole of the, newspaper 
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article wliicli charged the plaintiff with bribery 
aMl oilic'i' im})ruj)er Cimduel, and Justified the 
-.vhnio avtielo ''Ct out ; — Hehl. that those pleas 
rightly struck (uit. as being calculated to 
lirrjudice, embarrass, and delay the fair trial of 
the actiun. BrcmrUliji) v. Jjathuor^ 10 L. T. 
-sit!; 12W. lL.b78. 

Comment must be Justified, as well as Pact.] — 
'When; matter com])iained of as libellous coii- 
si<rs of a statement of facts, anti a comment 
thereon, which comment is not a nece.ssary iii- 
fcj'etiee fruiu the fact.s, a pica of justification is 
bad, luiless it justifies the comment .as well as 
the facts, .and it i.s for the jury to say whether 
the evidence justifies the couuueut as well as 
the facts. Viwper r. Lan'xnn. 1 1’. lic D. l.a; 8 
.A. .y K. 74(1 : 1 W. W. H. (iui : 8 L. .1., Q. B. 


Of Statement that Plaintiff had been Con- 
victed." — Action for publi.shitig the following 
liljcl — -'■••The Xorth Eastern Kailway Company. 
Caution. J. A. (the plaintiff) was ch.arged before 
the magi.strate at 1). fctr riding in a train from 
■L. for which his ticket was not available, and 
refusing to pay the proper fare. He was con- 
victed in The penalty of Lt. 10^7., including 
oo.sts, 0 ]’ throe weeks’ imjirisoiiment.’’ A plea 
allc‘ge<l a summary conviction adjudging the 
plaintiff to forfeit U., and SZ. Ly lOrZ. costs, and' 
on non-pa 3 nnent anti in default of distress, the | 
j)laintiff to be imprisoned for three weeks, which 
conviction at the rime of the doing of what was 
complained of, was in full force. The replica- 
tion sec out the conviction, by which the period 
of alternative imprisonment wa.s fourteen days, 
liejoinder, that the conviction was described 
with substantial accuracy and truth, as well in 
the libel as in the i)lea : — Held, first, that the 
tliffcrcnce between the conviction and the state- 
ment of it published did not make the latter 
in Law libellous. Aleu;(nulci‘ v. Xoifh Eaxtern 
By,. (! B. ck b. 2-10 ; 3-1 L. J., Q. B. 152 ; 11 Jur. 
(y.ti.) (Ill) ; 13 W. li. (idl. 

Held, secondly, that it was a question for a 
jury whether the statemeut of the conviction 
was substantially true. ///, 

Held, thirdly, that the plea was good, with au 
allegation that the conviction was in force at 
the rime of pleading. 75. 

To a declaration for printing and publishing 
of the plaintiff that he was charged a,t a petty 
sessions with having travelled on a railway with- 
out iirst pa.ying his fare, and was convicted of 
ihe offence in a iienalty ami costs amounting to 
IZ. 2.y., ••meainiig thereby that the plaintiff had 
attempted to defraud the companj',” a plea that 
he was so charged and convicted us in the decla- 
ration mentioned, without expressly justiMng 
tlu; innuendo, is a good plea, as the onlj' offence 
of which the court has coguisauce is that createtl 
by tlie Ilailwaj' t’lattscs Act, s. 1U3, for travelling 
without ]jreviou,dy ])aying tlie fare “with intent 
to avoid iia.vmcnt thereoL'’ JiiiuiH v. (r. E. Ih/., 
18 L. T. 482 ; Ifi W. R. ‘>08. 

Apart}' was convicted before the lord mayor 
•of Travelling on a railway from London Briilge 
to CLumon Street without a iicket, and .sentenced 
t(3 ;x fine, of l,y. with costs, or in default three 
da}>’ imprisonment. The railway company pub- 
lished phicanls, st.'iting that he had been so con- 
victed and fined, and describing the alternative I 
a.s being •' imprisonment with hard labour.” He | 
.sued the comp.auy for libel. The company j 


; pleaded the truth of the statements contained 
i in the placards : — Held, first, that the qae,stiou 
i for the jury in such a case is, whether the coin- 
i pany’.s account of the conviction is substantially 
i correct. Gicynn y. S. E. lit/., IH L. T. 738. 

! Held, .secondly, that the party Avas at liberty 
I with a view to" the assessment of damages, to 
enter into all the circnmstances which led to 
the conviction, although such evidence tended 
to shew that the conviction was erroneous. J5. 

Of Statement that Plaintiff improperly de- 
tained the Defendant’s Goods.]— -A declaration 
alleged that the plaintiff advertised his goods for 
sale, ami that the defendant published of him 
and of his sale a notice reciting the advertise- 
ment, and stating that he unlaAvTiilly detained 
cortabi goods of the defendant, which he, the 
defendant, was informed the plaintiff also in- 
tended dispo.sing of, and giA’in.g notice that the 
same were the defendant’s pr<iport.y, and any 
person imrchasiug would be lield respon.sible ; 
thereby meaning to cause it to be believed that 
no person could safely purchase any goods at the 
.sale, by means of which pei'sons were prevented 
from attending, and the sale failed altogether. 
A idea that the idaintiff did uulaAvfully <letain 
certain goods of the defendant, who was informed 
and believed that the i)laintiff did intend to dis- 
po.se of the same at the advertised sale, and 
thereupon the ilefeudaiit published the wonls for 
the purpose of warning all persons from (Jimchas- 
ing the goods s(a unlaAvfuily detained by the 
plaintiff, and not otherwise, is an answer to the 
action. Can- v, Ducliett, ' 5 H. & N. 783; 20 
L. J,, Ex. 408. 

Of Charge of being Confederate -with 
I S-windlers.] — A libellous paragraph publushed of 
' the plaint iff statml that he was a confederate of 
' blacklegs, that he had sought admission into a 
yacht club, that he gave an entertainment in the 
expectation of being elected, but was black-balled 
aiid the next morning bolted, and some of the 
tradesmen of the toAvn had to lament the fashion- 
able character of his entertainment. A plea of 
justification, after alleging faets to shew that the 
plaintiff was the confederate of persons who had 
been guilty of cheating at cards, and the facts 
of his giving an entertainment, and of being 
black-balleil, as mentioned in the libel, stating, 
that on the following morning he quitted the 
tomi and neighbourhood, leaving divers of the 
trailesmcn to Avhom he owed money unpaid, is 
bad, inasmuch as such quitting might be inno- 
cent, and without auy intention to defraud. 
O'Brien v. Bryant, 16 M. & W. 168 ; 4 B. & L, 
341 ; 16 L. J., Ex. 77. 

Of Allegation of Baseness.] — A declaration 
alleged that the plaintiff was cashier to Q., and 
that the defendant in a letter adilresscd to Q., 
falsely and maliciously wrote and published of 
the plaintiff the words, “ I conceive there is 
nothing too base for him to be guilty of.” A 
plea, that the plaintiff signed and delivered to 
the defendant an I 0 II, and afterwards, on 
having sight thereof, falsely and franduleutly 
asserted that the signature was not his, ami the 
plea averring that the libel Avas Avritten and 
published solely in reference to this transaction, 
is a sufficient jastification, as the libel must be 
understood with reference to the .subject-matter. 
TUfhey. Oooj)ei\ 7 El. & Bl. 63i) ; 26 L. J., Q. B. 
215 ; 3 Jur, (jf.S.) 716. 
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Of Allegation of Inoompetenoe of School - 1 been sn'^peiiflcil three iime,'.. })er qiio<l liw 
master.l— A declaration alleged that the defen- boiirs were led to ihiiik that lie. had been giuiiy 
lanl imblished the following libellous matter of ^ of extortion, riea. that he had been susiteiulcd 
schoolmaster “ Daring 7he la^t seven years 1 once for extortion ill. a^ it doe-, not .lustuy t le 
o bny-, have received iiistriietion at the school. I whole eliarge. i hn’lstm v. Li/irfiiu/, (> fnng. -h(>, 
The decay of this school seems mainly attribnt- j ;i M. T. (ido ; 8 L. -1. (AS.) < . V. lib. 
ible to the violent eondnet of the inaster. His t Afterwards held that the hbcllons inaLter v as 
treatment of two boys on two separate occasions ' thus divisible, and that the plea was an nu'jver 
subieeted his modes ‘of pnnishmeut to irivestiga- as to part. rUa-lt^na y. Linm>ji <; f I'd;- 
tion hefore the magistrates, one boy having been -t M. & T. SoG ; 8 L. J. (o.s.) L. 1 . l .'o ; dl h. h. 

ubseoneutlv confined to his bed, under surgical -m . , 

advice for a^ortnight.” A plea of justification A defendant published an account of the pro- 
Ls to iiavt, that for seven years no hoys had iv- coedings under a eonnnissiou of lunacy. whieU 
;eived instruelion at the school, and that on the plaintiif had attended as a witiic.-^s and: 
livers davs and times the master violently chas- stated that tin.* plniniiiis testimony, ••being 
tised certain scholars, and on one occasion so unsupported by that of anjyother person, iadeit 
ill-treated a selmlar. that liis mode of punislmient to have any effect on the jury. "ihe object 
vas investigated before a magistrate, is bad, for ; was to set aside a will.’' “^Ir, Jervis comnientyd 
not shewing that the decay of the school was with cutting severity nu the testimony ot Air. O. 
attributable to the violent conduct of the imister. i (tlie plaintiff) ;~He]d, that the wluile talo.ai 
Smli/i V. i:i hi. A W. -lot) : 2 D. A L. HIM. i together was a libel, and that a plea jiKtitymg 

U L. J., Ex. 52. ' j only the wonk “ Air. Jervis cnimncutoil with ' 

I cutting severity on the testimony of Mr. O., ’ 

Of Allegation of Incompetence in Apothecary.] I was ill. Itmtrt.s v. Broivn, Id iling. 5lt) ; -1 
“—In a libel, a count cliavged the defendant with i M. A Scott, 407 ; 3 L. J., C. 1*. IbS. 
saving of the plaintiff, “Ho hilled my chil.l : it ' Where a libel contains :,everal distinct chiU’gcs, 
was the saline draught that did it.” with an i a defendant may justify a part only ; but il the- 
innuendo, that the plaintiff laid been feloniously j part not justifie.l cnitnin libellous matter, he is- 
guiltv of hilling the child; not alleging that the ! liable in danvages for that which is so left nu- 
plaintiff was an apothecary, and that at the time covered by the ju-^tificiition. ('k/rh‘ v. Jaijlor,. 
he attended the child in" its sickness. A plea 3 Scott. 1)5 ; 2 Bing. (A.C.) 654 ; 2 Hodges, 05 y 
justifying, that the plaintiff injudiciously, in- 5 k J., C. P. 235. _ _ „ 

di-^creetlv and improjierlv administered the Mliere a libel is justiliod in part, the test to- 
medicine, and that the death of the child was try if the justification is complete, is to road the 
accelerated thereby, is bad; for, as the count part which is not justified by itself, without 
did nut lav the special damage, that the defen- i-efercnco to tlie other parts ; and if it does not 
dant was an allot heciirj*. the gist of the charge clearly amount to a libcd. the justification iS- 
was The manslaughter, and theFlea only misworod complete. If the part which is not jnstilied: 
a charge of mala pra.xis. EiltitU v. Ihtm-ll, 4 contains ambiguous statements, the court will 
Man. aTg. lO'.lO ; 5 Scott (.N.-R.) SUl ; 12L. J..C. P. not draw any libellous inference from them, if 
4; G Juv. 1166. the plaintiff has not done so in his declaration. , 

In .anorlicr count it was alleged, that thej/i. _ _ . . , . 

pifliiitiii wus till ji])othcon.vy, fiinL chtivi^Gd the I To fiii fiction for lutuciv 

defendant with having said, “ he (the plaintiff) | business of sellers of medicines, by publishing 
has given my child 'too much mercury and ' that the defendants had crushed, the hygeist 
riuisoned it.” " A plea, that the plaintiff did give ! system of wholesale poisoning pursued by the- 
the child too much mercury, is bad. for the de- ; scamps and rascals, Hie defendants pleaded and. 
fciiilfint <li(T not eonfer«:> anil avoid, but oxtrac*tcd j pj’oved the cnuviction of two of rlic vendors or 
a particular and an insutlicient part of the j the jilixintiffs’ pills for^ mmislaughter ;— Held,^ , 
charge, and justified that p:xrt only. Il>. [that tlie plea xvas sufficient, and sufiicieutly 

" - proved, though it did not justify the xyords 

Of Allegation of Incompetence in Workman,] '“scamps and rascals.” and tiiough one of the- 
— To inipule 1<» a iicrsou actually employed to i victims died notwithstanding he had taken 
execute certain work that lie has no exjiericuce ; fewer pills than Ihe vendors recnnimeiided. it 
in the work in which he is so employed is a libel ; appearing tliixt a larger number would only have 
upon That person in the way of his profession or I iiccelerarod Ids death : — Hehl, also, that it was. 
calling, and it is no justification TO say that .such I not noce.s.sary for the defendants to shew that 
per.soii cannot .«how any experience in work of ' they had completely crudied the sj'stem. Jlorl- 
the kind which in the opinion of the person : .w/i xa /ATCw/rr, 3 Bing, (x.c.) 75'J ; 4 Scott, .52-4 
making the impntiitiim was requisite. Hodges, 108. 

V. 41 L. T. ,5 I 


Of Allegation of Unseaworthiness.] — Ti 


Charge of Murder— Additional Circum- 
stances Libellous and not Justified.] — la an 


;tion for a libel asserting that the plaintiff's | action for a libel, ehiugiiig a person with a legal 


vessel (which was advertised to convey pixsseugers 
and freight to India) was unseaworthy, and had 


crime, e.g. murder, with circumstances of : aggra- 
vation, if the aildifional cireiiinstances woidd be 


been sohl to the Jews to take out convict.s ; a | in themselves libellous they must be just hied, as 
plea, justifying the cliarge of unseaworthiness, is ; well as the bare legal offence. IMsham liUtcli- 
bad, inasijinch as it leax'cs iniauswered a material j wood, 11 0. B. Ill ; 20 L. J., 0. ?. 187 ; 15 Jur. 
part of the charge. Intp-uoi v. Lim«on, 6 fcJeott, 1 861. 

775 ; 5 Bing. (W.c.) 66 • 7 D. ?. C. 125 ; I Am. I A declaration for a libel imputing to an officer 
887 ; S L. J,, C. P. 1 ; 8 Jur. 73. | in the army that lie laid been guilty of niunUir, 

j in killing lii.s opponent in a duel, and that the- 
Of Bart of Libel only.] — A. defendant pub- 1 duel was supposed to have been fought umlcr 
lished a libel, that the plaintiff, a proctor, had ; circxmistanees revolting to the ordinary notions- 
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ring i apology anfl ;; payment into court canni 
iitjf., [ileaded with not guilty to the same part < 
the declaration. (J'JSHenx. Clemmf. lo^!,L k^Y 
tter 2 I), & L. 67(:i ; 15 L. J., Es. 285. ■ 

ITor with Denial of Innuendo.] To an i 

for libel in a newspaper an apology and pai 
into court under tJ 7 Viet. c. 96, cariii 
pleaded together with .a traverse of the < lei 
18S3, Ord. XXII. tory sense imputed, Jiarryv.M‘Grat!ii l1' 


ctf hfmour, 
merely th; 
and was ti 
defeudunt 


Payment into Court under 8 & 9 Viet. o. 75 Sui 

Tthout Denial of Liability— Verdict for Less unde) 
lanSum Paid in.]— In an ncliou fur libel the theb 
iendaurs pleadet] ihai the libel was jnibbshed trave 
ithuiif nuilice or jjross nigligmiee. jnibJisbed an Chad 


'■sjjtqin 


Payment into Court with Denial of Part of 
Innuendo— Part to which Payment applies to 
be Stated.] — The defendants in an action for 
Ijuel admittecl part of tlic iBiiuoiitlo and denied 
the other part, and pleaded Lord Campbell's act. 
with a jiayment into court without .statmg in 
respect of what part payment was made :-Held 
that the ilefeiice ought to state to wd ' ’ 
t he payment was intended to apply. 3[iwUm 
JIa»r1ii‘.drr Prm Co., 64 J. P. 2^ 


I buHicieney of Apology, ]_A libel having been 
I published in _a newspaijer among its ordinaiy 
news, and in its usual type, an apology inserted 
in a subsequeut number of the paper, under a 
general he.ad of ‘‘Xotices to Correspondents,’:’ 
winch was in a type smaller than the rest of the 
i ^ipology Withmthe statute, 

duch part i Lafoue v. ^Sniith, 3 H. k N. 735 ; 28 L J Ex' 
at// V. I 33 ; 4 Jur. (n.s.) 1064 ; 7 W. R. 13. ’’ ‘ ' 

AVhen .an apology is pleaded, it is for the jury 
to say 'v^iether the apology is reasonably suifi- 
-- cieiit. M>^hAllaJilJcij\.Jolmiito>ie,l8'L.'T,3'2Q. 

—In an A defendant is not bound to insert an apology 
defence dictated by the plaintiff, but if he inserts o?i5 
' ^ A ) impartial person would consider reason- 
extent ably satisfactory under all the circumstances of 

,T1» drfoui-S 

and finally Publication of Apology.]— The nrosecutors in 

I'ds were not .a trade-mark case offered no evidence against' the 
a in i^nd he was acquitted, he ghdiia' a letter 

Sim S f«to« ti 

■ 1 1’ neces- 

to Ofd vyn' piusecutors published this, letter by 

Id. XXII. I advertisements, and continued to do so for nearly 
vwo months Held, that the arrangement as to 
- Q apology was not void as made under duress, 
•»b and that the prosecutors could not be restrained 
9 ; from continuing to publish the letter. MaJier v. 
Apullinuns Co., 44 L. J., Ch. 600 ,• L. R. 10 
Payment into Court and Apology may be pleaded ^ L. T. 628 ; 23 W. R. 4()0. 

mth Justification.]— The defendant, in an action 
ior a lihci jnibiished III. a newspaper, admitted the . ' , 

publication of the alleged lilicd. bur ideaded that 

i? die Satisfaction. ]-An agree- 

the alte iatKa^ was true. In ineiit that mutmal apolugie.s shall amjcar in the 

apoh.o V iif the^ iiiwimi! <3f a full stweral newspapers of the plaintiff aLl the defen- 

oLut^W' lo! ~Sd ‘‘r'’ porformed by the latter, is a valid plea 

42 L. T. 2<S,5 ; 28 W. li. 6.67—0. A. ' ' 

But not with Plea of "Wnf- rnin-- a t Plea of former Judgment.] — To an action for 

action for -Thbr^l m ^ Guilty.]— In an words impHtmg to the plaintiff, in the wav of 

^ bed in a nevspuper, a plea of his trade, that ho was dishonest and a clieat'' the 


Justification of Part of Libel-Payment into 
Court as to Remainder — Embarrassing. 1— ' 

•action of libel the defentlaut bv his d 
admitted the publication of the words buti 
the iimucndoe.s. aiul plearled that to the i 
ot the facts thereinafter stated the words 
true in .substance and in fact. TL„ ' ' 
set out seriatim a number of facts 
contained an admission that the ivoi u!« \ 
lyholly justified by the facts thereinbefore 

tioued : and the defendant jiaii 

4,n satisfaction of the plaintiff’ 
that till.-, defence was bad, and. iiidc 
must be struck out as conti 
,V, enibaiTa-ssiiig, inasmuch I twi 

* 1 .- It let! ill doubt what the defond.ant justified i 
and what he did not. Firming v. TMluv, 6“' 

I- iv J; c‘ >■ 23 Q. P-. iX 888 ; 61 L. T. 230 ; j 
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defciiclact pleaded a judgment recovered in a 
former action. Upon the trial of the issue upon 
iml tiel record, the record when produced shewed ; 
that the former action had been broirght for 
calling the plaintiff a thief simply, and not in the 
way of his trade Held, no bar. WadstooHh v. 

1 B. C. C. 203 : '2 C. L. B. 127 ; 23 L. J., 
>Q. r>. 3 ; 17 Jur. 1077 ; 2 W. R. 56. 

Plea of Agreement to waive Action.]— In an 
•action for wmds imputing a crime, an agreement 
on the part of the plaintiff, to waive his action 
for wurd.s S])olven, in consideration that the dcr 
fendant will destroy certain documents in his 
])ossession, or which might afterwards come into 
his possession, imputing the same crime to the 
plaintiff, is (when executed by the burning of 
the paper's in his possession) a bar to- the action. 
Lane v. A2)plef/(itctf 1 Stark. 07 ; IS R. R. 750. 


been ehargeil was in fact true. Tfpjuinisf/ v. 
WHffJif. 57' L. J.. Q. B. 501 : 50 L. T. 705 : 36 
W. il. 878— C. A. 

To a declaration alleging that the defendant 
falsely and maliciously wi'otc to and told persons 
who had bought certain inachines of the plain- 
tiffs, that the machines -were infringements of his 
patents, the defendant having pleaded not guilty, 
the com't ordered him to deliver pariioiilars, 
shewing in what parts the plaintiffs’ maoliiues 
were an infiingement of his patents, and point- 
ing out, by reference to the page and line of his 
specifications, which part of the inventions 
therein described he alleged to have been in- 
fringed. irrflw V. Wield. 38 L. J., (J. B. 88 ; 
L. R. 4 Q. B. 213 ; 20 L. t. 277. 

A defendant pleaded that the defamatory 
matter in the declaration conuJained of wu.s and 
is true in substance and in fact. The court 
ordered him to give particulars of the facts and 
matters he relied on to justify the libel, or, in 
default, that the plea should he struck out. 
Jone.'i V. JiavicJtL', L. R. 5 C. P. 32. 

Justification — Review of Book.] — In the 

, review of a book, of which the plaintiff was the 
author, the defendants published the following 
passage : — " Not to put too fine a point upon it, 
j the author, by his own confession, is a most 
I bare-faced liar." The defendants pleaded that, 
so far as the alleged libel was a matteh’ of fact, 
it was true, and, so far as It was a matter of 
criticism, it was published bona fide : — Held, 
that the plaintiff was entitled to an order on the 
defendants to deliver particulars pointing out and 
referring to the particular passages in the book 
on which the reviewer relied in support of his 
statement. I)cve.mi.e v. Olartie, GO L. J., t). B. 
773 ; [1891] 2 Q. B. 582. 


By Plaintiff— Names of Persons to whopi i 
Slander uttered.] — The plaintiff in an action of | 
slander may be ordered, befon; defence has been | 
delivered, to give particulars of the names of the j 
persons to whom the alleged slander was uttered. 

V. liudJiniiau. .55 L. J.. Q, B. 376 ; 10 1 
Q. B. D. 65(5 ; 34 W. R. 48S. ' i 

In an action for slander, where the statement 
of claim alleged that one T., at the request .arid 
by the direction of the defendant, uttei-cd the 
slander complained of, the plaintiff was ordered 
to give particulars of the names of the persons 
to whom, and of the place at which, such slander 
was uttered. Bradhttrtf v. Coojier, 53 L. J.. ' 
Q. B. 558 ; 12 Q. B, li. 94 ; 32 W. R. 32; 48 ! 
J. P. 198. I 

— — Of Publication.] — In an action for libel 
brought by a director of a company against a 
committee" of shareholders in the company for 
statements contained in a report drawn up and 
alleged to he maliciously published by them, the 
defendants had obtained, after the close of the 
pleading-s. an fu'dcr for jjarliculars of the occasion 
of any pirblication by tliem to persons other than 
shareholders : — Held, th.at tlie defendants were 
not entitled to such partieulans, since the pub- 
lication' complained of clearly included publica- 
tion to others than shareholders, though not 
express!}' so stated, and snliieiently complied 
with the requij'einents of Ord. XIX, r. 4 as to 
plea<ling. limeUe v. Burhantni (1(5 Q. B. J). (55()) 
distinguished, as applicable only to actions of 
slander. Goujwid v. Fttzf/erald, 37 W. R. 2G5 — 
C. A. ■ ‘ I 

■ ! 

By Defendant — Defence that Libels true in I 
Substance and in Pact.] — The defendant I 
published articles alleging That the plaintiff, who I 
was (Tovenior of Mauritius, had been charged by ! 
members of the council with sending to the 
Colonial Office garbled reports of their speeches. 
The articles were also alleged by the plaintiff 
to impute th-nt he hiul in fact transmitted such 
garbled acconntb. An action for libel having 
been brought, the defendant pleaded that the 
alleged libels were true in substance and in 
fact : — Plold, that plaintiff w'as entitled io 
further and better particulars, it not being clear 
whether the defence* meant that ■what was 
chai'ged against the jdaintiff had been truly 
reported or that what was reported to have ! 


4. Discovery axd Ieteebogatueies. 

Bill for Discovery — Names of Proprietors of 
Newspaper.] — A jierson complaining of a libel 
in a newspaper may file a bill against the 
printer and publisher to ascertain the names of 
i the proprietors, for the purpose of bringing his 
[ action aeainst the proprietors alone. JOlvox v. 
i Eiuwh, 41 L. J., Ch. 231 ; L. R. 13 Eq. 394 ; 26 
i L. T. 127 ; 20 W. R. 359. 

I A demurrer to a bill allegiiig that certain 
I newsijapers contained articles or paragraphs, 
j and other matter, libelling the plaintiff ; that 
I the defendant was the printer and publisher of 
I the newspapers ; and that the plaintiff had 
' instructed his solicitor to bring an action for 
damages against the })roi)rietors of the uews- 
l)ai)ers, and seeking for the discovery of their 
names under 6 k 7 Will. 4, c. 76, s. 19, and 32 A 33 
Viet. c. 2-1, was overruled. Bixmi v. Emeh, 
L. R. 13 Eq. 394 ; 26 L. T. 127 ; 20 W. E. 359. 

Discontinuance of Action.] — Defendant 

bi'oiight an action, for a libel, against the plaitj- 
tiffs ; the phiintiffs pleaded a justification, and 
filed a bill for discovery, and a commission to 
ex, amine witnesses abroad, in support of their 
plea. The defendant pleaded io the bilJ, that he 
had discontinued the action :• — Plea overruled, 
as defendant might commence anothci' action ; 
but upon defemlant afterwards undertaking nor 
to bring any other action, ami to pay the costs 
of the suit, all further proceedings were stayed. 
W'ilmot V. MacaaVe. 4 Sim. 263. 
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Inspection of libel.] — In an action of .-^laniler, 
imputing to tlie plaiutiif that he was the wi'iter 
of a seaiulalous letter reflecting on tlio ilefon- 
daur. the latter in one of his pleas set forth the 
letT(;r and jnstitied the words .spoken. The, court 
jicrmitted the iilaiutiff to inspect, the letter with 
n'itnes.ses, in order that he niiglit be prepared at 
the trial to shew that it was not in his hand- 
wilting. Curtitt V. M. i; Kcott, 8H), 

In an action for libel, the court allowed the 
defendant to inspect and take facsimile copies 
by phutogJ‘a])h or otherwise, of the documents 
referred to in the declaration. JDui'of v. P(imJ)cr- 
ton, 11 0. Ik (N.s.) <;28 ; 8 .Jur. (x.rf.) 8<)1. 

A letter written in answer to inquiries about 
the character of a servant is pri^'iloged in this 
.sense only, that althougli it contains defamatory 
stafomen'ts. it will not .snp.port an action for libel 
unless malice is shewn: but it is not privileged 
in tlie sense of being privileged from production, 
sucli privilege being contined to communications 
with the lesal advisers of the party. Wehb v. 
Ak.vf. 4!> L.'j., E.V. ; o Ex. i). 108 : -11 L. T. 
71.5 ; 2,8 W. II. ilHtJ ; 44- ,T. i‘. 200. 

Inspection of Plaintiff’s Books to support 
Justification.] — A sliarehoklcr in a joint-stock 
company is not entitled to an inspection of their 
books for the purpose of proving a plea of justifica- 
tion in an action against him for libel, imputing 
insolvency to the company. J/ftmpoHtun Saloon 
Otnnlhn.'t Co. v. Uawliins. 4 H. A X. 146 ; 5 Jur. 
(X.S.) 201. 

Bight to Discovery — Limited to Allegations 
in Particulars.] — ^^'here, in a libel action, the 
defendant justifies and gives iiarliculars of his 
justification, ho is not entitled to discovery of 
anything more than the matters relating to those 
parriculars, and an application for a general 
inspection of the documents disclosed by the 
jdaintiffls affidavit of docmuent.s will be refused. 
Yoi'lishiro Provident Life Assurance Co. v. 
Gilhevt. (54 L. J., Q. B. 578 : [1895] 2 Q. B. 148 ; 
14 E. 411 ; 72 L. T. 445. 

Interrogatories — When allowed by Plaintilf.] 
— Interrogatories will not bo allowed to be ad- 
ministered to a defendant in an action of slander, 
except under peculiar circurastauces. Stern v. 
Sevastopulo, 14 0. B. (N.s.) 787 : 32 L. J.. C. B. 
268 : Id Jur. (N.S.) 817 ; 8 L. T. 588 : 11 W. 11. 862. 

In an action of slander, it being shewn that 
the defendant, at a certain place, iu the presence 
of certain persons, had made imputations agaimst 
the plaintiff to the effect that he had committed 
forgery, but that the person.s present refused to 
give iiim any further particulars, the court al- 
lowed intoi’i'ogatorios to be put to the defendant 
as TO the precise words which he had used. 
Atkinson v. FoshroJie. 8.5 L. J.. Q. B. 182 ; L. II. 
1 q. B. 628 ; 12 Jur. (x.S.') 810 ; 14 L. T. 5.58 ; 14 
"W. R. 882. Sec also Wood v. Jones, post, col. 635, 

Tending to Criminate.] — The (Jourt will 

nor, permit a ],)lai!itiff to e.xhibit interrogatories 
to 1 lie defendant, the answers to which, if in the 
affirmative, would tend to shew that he com- 
posed or published the libel imputing a criminal 
ofreuee to the plaintiff’, and would therefore 
cviuiiniue him. Tojdintj v. Ward, 6 fl. & X. 
7-J9: 8P L. J., Es. 222: 7 Jim (X.S.) 814; 4 
L. 1’. 20 : 9 W. 11. 488. 

_ Intiiri'ogatories will not he allowed iu an ac- 
tion of libel if they tend to charge the tlcfendaut 
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wtlh an indictable offence. Baker v. Lane. ,8 
H. &: C. ,544 ; 34 L. J., Ex. 57 ; H Jur. (y.S.) 117 ; 
11 L. T. 638 ; 13 W. R. 293. 

The defendant in his answer objected to- 
answer interrogatories on the grcmml that to do- 
so “might tend to criminate” him Held, a 
sufficient answei’. Lamh v. Alunster, 52 L. J.,, 
Ci. B. 4(5 ; 47 L. T. 442 ; 31 W. R. 117. 

In an action for libel the court refused to- 
allow intei-rogatories to be administered to the 
defendant, the express object being to make the 
defendant criminate himself if he answered them 
in the affirnnative. Ednmnds v. Greenwood. 88 
L. J,, C. P. 115; L. R. 4 C. P. 76; 19 L. T, 
423 ; 17 W. R. 142. 

As to Authorship of Libel. — Xu libel after- 

defence denying the -vvi-iting or publication, the 
court in the exercise of its discretion, and on tlie- 
common affidavit allowed the plaintiff to deliver 
to the defendant interrogsitories as to the author- 
ship and publication of the libel, which in the- 
opinion of the court, was not one which would 
justify the institution of criminal ))roceedings. 
APLougMhi Y. Bwycr, Ir. R. 9 C. L. 170. 

In an action against the publisher of a news- 
paper for a libel contained in a letter from a 
coiTespondent and in a leading article thereon, 
the defence was that the alleged libel consisted 
of an accurate report of certain public pro- 
ceedings and fair comment thereon ; — Held, that 
the plaintiff was not entitled to interrogate the 
defendant as to the names of the persons on. 
■whose information the reports were based, or the 
name of the correspondent who wTotc the letter, 
or as to the original manuscript of the letter, 
Hennessy v. Wright, 86 W. R. 879—0. A. 

As to Circulation of a Newspaper.] — In 

an action for libel against the “Times” the 
plaintiff interrogated as to the number of copies- 
sold. The defendants ref vised to state any num- 
ber, while admitting it was large :— Held, that 
the plaintiff was entitled to a further and better- 
an.swci\ Parnell y. Walter (24 Q. B. D. 441), 
followed, but questioned. Ituinney v. Walter.. 
61 L. J., Q. B. 149 ; 65 L. T. 757 ; 40 W. R. mi 

In an action for libel against a new.spajjer which 
is well-known iu the locality in which the action, 
is to be tried, an interrogatory asking the number 
of copies ])rintcd and circulated of the issue con- 
taining the libel i.s irrelevant and will not he 
allowed. Parnell v. WnlUfr (.59 L. J., Q. B. 125; 
24 Q. i>. D. 441) overruled. Whittaker v. Sear- 
horough Post Newspaper Co., 6.5 L. J.. Q. B. 564 
[1896] 2 Q. B. 148 : 74 L. T. 753 ; 44 W. R. 657 
•— C. A. 

Semble, in the ca.se of an obscure newspaper f>f ’ 
small circulation the inteiTOgatory is relevant. Ik, 

By Defendant— Names of Persons in- 
forming Plaintiff of Libel.]— In an action for 
libel the defendant pleaded that the libel was 
true. The substance of the libel was that the 
plaintiff had fabricated a story to the effect 
that a certain circular letter purporting to he 
signed by the defendant had been sent round to 
the (lefenrlant’s competitors in biisiue.ss. The 
plaintiff had iu speeches and letters stated that 
lie had seen a copy of the alleged letter, that 
two of such letters were in existence in the 
possession respectively of a firm of bankem and 
a firm of manufacturers at EiT-rningham, and 
that his informant in the matter was a solicitor 
of high standing at Birmingham. In interro- 
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giiiovies administered by tlie defendant tlie i ( 
jilaintiff was asked to state the name and ad- j % 
•tlress of his iufonnaut, in whose hands he had ! i 
seen the copy of tlie letter, and the names and j ‘ 
aildresses of the per. (tns to whom the letter had J t 
been sent, and in wdiose ptissession the two s c 
letters existed; but he refused to do so on the t 
ground that he intended to call those persons as ] 
his witnesses at tiie trial : — Ht'hl, that the de- i 
fendaut was entitled to discovery of the. names < 
and addresses v)f such persons as being a sub- t 
stantial part facts material to the case upon ; 
the is^ue on the plea of justification. Mar Hoff i 

V. Chionherhthu 55 L. J., Q. B. 448 ; 17 Q. B. 1). 

154 ; 54 L. T. 714 ; 34 W. 11 78H— C. A. i 

* — - To enable Defendant to give Parfciou- j 
lars.] — All ordei' having hecn made for the i 
delivery by the defendant of particulars of tlie j , 
several mairers he intended to rely on under his ; 
pleas of jnstiiieatinn. stating the substance of ; 
each case, with tlie dates of the several matters •; 
relied on, or, in default, that the pleas should be : 
struck out; the court refused to allow him to i 
arlmiiiister interrogatories to the plaintilf for the ; 
ptu’po.'-'e of enabling liiiu to coniidy with the j 
nrdcr, in the absence of an affidavit di.selosiiig ■ 
.circumstances to warrant a departure from the j 
general rule, Gflurlr)! v. PUm.'tal!, L. K. 8 C, P, i 
m2 ; 42 L, J„ C. 1*: 121 ; 29 L. T. 130 ; 21 i 

W. 11. 6S3. ■ ! 

Of Persons whose Patronage Plaintiff has i 

Lost.] — In slander, with siiecial damage ])artieu- i 
Ians refused of the jicnsoiis to whom the words were : 
spoken, but interrogatories of the ijersoiiswho.se: 
patronage the iilaintiff was suiipo.-ed to have | 
lost, were allowed. Wood v. Jo/wm, 1 F. & P. 301. j 

- — - Going to ICitigation of Damages no Plea 
nf Justification..] — in an action for libel, 
although the dcfeud.iut does not plead justilica- 
tion, interrogatories by the defendant going to 
mitigation cif daivagcs are admissible, after ser- 
vice of notice upuu the plaintiff tliat evidence to | 
•such effect is intended to be given under the provi- i 
filons of Ord. XXXl'l. r. 37, Graife v. Ju'mjr id ■ 
L.J.,Q.B.r,l,1: [1892] 2Q. B.illlh’tK) L. T.58i). •, 

- — - Sufficiency of Answer.] — In an action for i 
libel the dcfeiidant, in ari-swer to an iiiterrogatoiy | 
asking if .siie had not written a letter containing ! 
certahi statemeuts (setting out the alleged libel), ; 
and if not tho.se .statements, any and what state- j 
ments. implied. “To the best of iny lecolleotion 
and belief i never wrote a letter containing the 
statements set out, or any of those exact siate- 
nionts. I did write a letter, but on what exact 
date 1 cannot say. 1 kept no copy, and have no 
copy of the letter, and 1 am unable to vecnlkct 
with exactness whar the statements contained 
therein were” •.-—Held, that the answer was a fair 
and sufficient answer, and that the defeiuhint 
could not be called upon from recoUection to 
stat.'.\ bcfoie trial, what was her recollection of the 
words she used. I)/iln/nijjI<'\. LediVi 51 L. J., Q. B. 
61 ; 8*Q. E. I). 5 : 45 L. T. 478 ; 30 W. R. 105. 

In an action for libel in which the defendant; 
•travev.-ed the publication; denied that the words 
were published of tlie plaintilf or in the defama- 
tory .sen.so allcgcil, and pleaded fair comment ; 
the plaintiff exhibited iiitorrogarories, asking 
whether the defendant published the libel in two 
Irish papers specified in the interrogatpric.s, anti 
whether the words were not published of the 
plaintiff. The defendant wms also iaterrogaed 


(Xo. 4) as to whether he did not pnhli.sh the 
words comphiined of “ in rho l.omlfin Tnno/i 
newspaper, or some other and what uew^pllpcv 
“When did .such pulfiicalion take place " The 
deferidaut answered all the intcrregatoriiN in ihc 
one answer :is follows; — “That in bona fide 
comment on the conduct anti language of the 
plaintiff, and in reference to nrattr-i of public 
iuTcrestt. I causnl to be printed ami puidislicd 
of and concerning the plaintiff and others in tin; 
several newspaper-j in the said intevroeatorics 
mentioned the wools in such inu-rrogatiivies 
referred to, honestly believing tlie same to b;; 
Into and without, malice”: — ■ilild. that csce}i( 
as to the fourth interrogatory, the au-wev was 
sufficient and was not object itmable, on the 
ground of its (pialilieil form. Init ;hat a further 
answer should he given to Xn, 4. giving the date 
of the alleged publication. Miilonrx. F'lixiiorahl. 
18 L, 11. Ir. 187. 

; 5. RESTnAl-XI5;G LtliEL )?Y IXTEUI.OCrTOUy 
1 LVJITIvCTION, 

i jS'cc post, col, 6(53 ct set}. 


G. OTHEtt PkoCEEDIXGS BEFOUE TRIAL. 

Consolidation of Actions .] — SrP Law of Libel 
Amerulment Act, 1888 (.51 ic .52 Viet. e. G4), s. 5. 

Actions against different Dsfendants for same 
Libel — Time for maWng Order.] — An order under 
s. 5 of the Law of Libel Amendment ..let, 1SS8, 
for the consolidati . -11 of several actions against 
different, defend, ants in respect of the .same or 
substantially the same libel may be made before 
the defences in the actions have been delivered. 
Sfo/u! V. Ppfw Amwiafio/i, (!G L. J., Q. 1>. GG2 ; 
^1.897] 2 Q. B. 1.59 ; 77 L. T. 41 : 45 W. E. (141— 

Staying Multiplicity of Actions.]— Where a 
! }daiutiff brought seven actions for seven different 
I publications of the same libel auainst the defen- 
■ daiit, the coiivt ordered proceedings to be staved 
: in ali the aclions except one, until that one had 
1 been tried. Jowk v. Pritchard, G D. k L. ,529 ; 

I 18 L. J., Q. B. Hj-1. Sec aim PRACTICE. 

j Effect of Demurrer. ] — A deiinuTor to a dcclara- 
I tioii in .slander does not admit the iiartieular 
j words spoken to have beeu.spoken with the intent 
j attributed to them by the innuendo. Whetder 
I V. Uayncx. 1 P. (ic .D.oo : 9 A. k; E. 28G, n. ; 1 
! W. W'. .k H. (545 ; ,8 L. .1., Q. B. 3. 
i It is an erroneous notion that by demurring to 
i a jilea of justification the plaintiff necessarily 
adniit.s the truth of the libellous matter for that 
which is well pleaded is alone admitted ly .such 
dvmurrer, Jones v. Sterens, 11 Price, 23,5 ; 2.5 
li. .R. 714. 

j Dsfenoe — Amendment of Defence by adding 
1 Plea to Damages— General Seputation of Plain- 
\ tiff.] — ^I’he plaintiff, a professional jockey, sought 
j to rectiver datnages for a libel which stated tiiat 
1 he wa.'S in the habit of pulling horse.s belonging 
I to a certain stable. The defendant pleaded a 
I justification, hut sougiit leave to amend his 
j defence by .stating that the defendant wa.s com- 
moidy rci>uted to have been in the habit of so 
unfairly and di.shonestly riding horses (generally 
and not of a particular stable) as to prevent their 
winning races : — Held, that the amendment could 
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nor be allowed, >in.ec it was a ]ilca to damagc-i only. 
Iluios -! and 15 of 0 rd. X IX. apply to sucli facts as 
are m.iievud to tlu* cau-e of action uv defence, 
and not TO damuLro'S. fVond v. JJm-lum. (i'/z/'Z), 
57 L. J.. Q. B. 547 ; 21 Q. B. D. 5U1 ; r.'J L. T. 142 ; 
;-?7 M'. It. 222. 

Defence of Servant by Master— Corporation. ]-— 
A coi'ponttion can acr in any ordinary matter of 
bu-iincss in the manner in wliieli an indivklnal 
eoiiiinciiinr the, same kind of budness can act, 
and there h therefor- nothins^ illegal or ultra 
■vii't"! in an a-'Soeiation i)icoriiorated by royal 
cbartcr defending their servant in an action for 
li]»el in respect' of matter pnhlished by the 
servanr. if the matter com])lained of was piib- 
lished in the ii-ualeour^(‘ of their busino^,s, and 
f-uch aua})i)li''atinn of their funds is not forbidden 
bv t heir ehart er. Jimi // v. Ifoi/rd Jii'ifi.sh A5/z‘,sr.9 
.Uorhdin/u C.it L. ,1.. (.’li'. 5,^7 : [lSy7] 2 Ch. 272 : 
7t; L. T. 75.5 ; -Hi AV. U. Sti— U. A. 


a. Evidence, 
i. Generali ij. 

Admissions in libel." — Statements i 
libel have the etect of dispensing with 
the plaintiff, of facts so stated, if the 
neee.ssarv to support hi^ case. Joncfs v 
11 Brice“ 25.5 ; 2.5 IL B. 714. 

It is not necessary to give evidence 
the truth of averments in the deelaratr 
accord with statements in the pu 
Htujmtllv.rnclfrirmHl, 11 Price. (>21 : 2.5 

Ii\ a declaration for a libel published 
ing the i)laiutiff as envoy of the state 


Opened by Third Party.]— In au action for a 
libel contained in a letter written by the defen- 
dant to the plaintiff, proof that the defendant 
knew that lettei's sent to the plaintiff were 
usually opened by his clerk, is evidence io go to 
a jurjc of the defendant’s intention that the 
letter" should be read by a third person, which 
would amount to a ptiblication. Deltwroim v. 
Thercnol, 2 Stark. 55. 

Action against limited Company— Dicta- 
tion of Letter by Manager to Shorthand-Writer 
— Delivery to Clerk to Copy.]— The manager t)f 
a limited company clictateil a letter to a short- 
hand clerk, \vh(Z typo-wrote it and handed it to 
another clerk, who [)ress-copied it. It was then • 
sent by post addressed to the linn of which the 
person to whom it was written was a member, 
and opened and read by the clerks of the firm : — 
Hold, in au action for libel, that, a.s.siirniug the 
letter to be defamatory, there was publication 
both to the clerks of the defendant company 
and to the clerks of the pLaintiff, and that, not- 
I withstanding that a company can only act by 
I agents, the occasion of the communication to 
I he clerks of the company was not [irivileged. 
Ftdlman v. HUl .S’‘ Co.. (50 L. J., Q. B. 2!iy ; 
[1S'.)1] 1 Q. B. 524 ; 64 L. T. (ICl : 5!) W.R. 265 
— G. A. But see liojenins v. Gohlet, sup., col. .530. 

Eeading Letter Aloud before other Persons.] 
— If a man reads a libel on another to himseJf 
and then reads it aloud before other persons, that 
makes him a libeller. The defendant received 
an anonymous letter whilst at a meeting of a 
lodge of which both he and the jilaintiff were 
membLM\s. The defendant read the letter to 
himself and then by leave of the cliaii'man read 
it to the members present. Tiie jury found that 
the letter contained defamatory matter reflecting 
on the plaintiff : — ^Held, a publication of the 
libel, Forrester v. Tyrrell, 57 J. P. 552 — 0. A, 
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Postmark on Letter— How fer Evidence.]— in outline, and tlie agent publishes that matter, 
A letter, written l)y the defendant and con- adheriugtothesenscaud substanceof it, although 
mining a libel, tvas dated in Essex, and adch’e.ssed the langttage is to some extent his own, the man 
to a person in Scotland. It was proved to have making the rciptest is liable as the publislter. II/. 
been in the Colehcster post-office, and. after There is a great diffm cnee between the autho- 
being marked there, to have been forwarded to rity which will make a man liabde <>rinnimny for 
London, on its way to Scotland. It was pro- the acts of his agent, and that which will mala; 
dueed at the trial with proper post-marks, aud him liable civilly. A principal is not civilly 
with the seal broken, but not by the party to liable unl(!ss the agent s authority isby the agent, 
w'lioni it was addressed : — Held, sufficient priraa duly pursued, but the principal may lie erinii- 
facie evidence of a publication in Essex, and nally liable thougb the agent has deviated very 
that it had reached its address in Scotland, widely from his authority. Ih. 

M'itrmi v. UV/vv«. 4 Tvr. S.’.O : 1 0. M. & 11. 

2."0; 3 L, .1., Ex. Shewing Caricature hy Request.] — A iiersou 

If a letter coulaiuing a libel has the post-mark who, having a copy of ii libellous carioatnn-, 
on it, Ibis is prima faeie evidence of it.s having shews it to another, on being reipiested so to 
been published. ShlpleijX.ToiIhvnt/'r.l CiW.kV, do, is not thereby liable to an aelion for niali- 
' cionslv pnldLshinff. Smith x. Wimd. B Gamin 

■ :12::{ ; 14 11. E. 752; 

Postcard.] — The transmission by post of an 

timxjvei'cd postcard containing matter libellous Handwriting of Defendant.] — If tbc inauit- 
of the person to whom it is addressed is an script of a libel is provixl to be in the hand- 
actinuablo pnblioalion of the libel : and it is no writing of the defendant, aud it is also itrovcd 
defence to an action for the libel that the writer to have been primed and publislied. this is evi- 
had. an interest in the making, and the person deuce to go to tlie jury that it was published 
addressed a corresponding interest in receiving by the defendant, alrhough there is no evidence 
the communication, that it was made bona fiile given to shew that the printing and publication 
believing the contents to be true, without malice were by his direction, llmj. x. Lnvetf, 9 Car. Sc P. 
and in the bona fide belief that the mode of com- 402. 

munication was reasonable. IloMuso/i x. Jo/m, A libellous paper, in the haTidwriting of the 
4 L. E., Ir. 39L defendant, found in the house of the editor of a 

newspaper in which the libel complained of 

Libel in Handwriting of Agent — Proof of aiipearcd, is admissible against the defendant, 
Knowledge of Principal Necessary.] — In an notwithstanding several i)arts of it have been 
action for a libel contained in a letter, proof that erased, and are omitted in the newspaper, pro- 
it was written by the defeudaiifs daughter, who vided the passages erased do not (ptalify the 
was authorised to make out his biEs, and write libel. Ttirplay x.Bliibnj, 2 Bing, (s.C.) 437. 
his general letters of business, is nor sufficient, If A. sends a manuscript to the printer of a 
unless it can be shewn that such lihel was written periodical publication, and does not restrain the 
with the knowledge of. or hy the procurement of, printing and publishing of it, and it is printed 
the defendant. llunV/nQ v. G/'emhuj, 1 Moore, and jtublishecl in that publication, A. is the pub- 
477 ; Holt, .531 ; 8 Taunt. 42. lisher and liable to an action. Burdeftx.Al/hott, 

5 Dow, 1H.O, 201 : 14 East, 1. Sec Bo/ul- v. 

Bequest to Publish Defamatory Statements.] 7 Car. & P. (526. 

— P. was chairman of. and E. was present at, a In an action for a libel contained in an article 
meeting of a board of guardians on an occasion against church-rates, written by the defendant, 
when there was a discu.'^siou concerning the and published in the T. S. newspaper, the MS. in 
plaintiffs conduct, in the course of which defama- the handwriting of the ilefendaiit addressed “To 
tory statements coucemiug him were made, the editor of the T. S.,” and sent to the T. 8.. 
Reporrer.s for the local press attended the meet- office, is evidence to shew that the defendant 
ing in the onlinary discharge of their duty. E., intended the article to be pnbiisliod in that 
tlu'riiig the ])rocceilings, said “ he hoped the local newspaper. The plaintiff may also, for the same- 
press would take notice of this very scandalous purpose, give in evidence haiulbills on the same 
ease." aud re( [nested the chairman to give an out- subject, published by the defendant about the 
lino of it. The chairman complied, ami in the same time ; aud, to shew that the libel was- 
course of his statement .saiil, “ I am glad gentle- published witli an intent to injure the plaintiff, 
men of the jiress arc in the room, and 1 hope they evidence nnay be given that one of tire hfindbills 
will take notice of it.” E. .added, ‘‘ And so do I.” was carried backwards and forwards before his 
The chairman further e.xpressed a hope that; pub- door. Bo/id v. iJou/jla/t, 7 Gar. iSc P. 626. 
licity would be given to the matter. A correct In an action of libel, the plaintiff, in order to 
but condensed sunrniary of lire proceediug.s, eon- prove the }>ublication of the libel, tendered 
tainiiig mat ter del'amatory of the plaintiff, was secondary evidence of the corrtents of a letter 
afterwards inserted in two local newspapers. An written by the defendant. On the part of the 
aetion for lii)el was thereupon brought against defendant, a document was produced as the- 
E. aud P, The declaration charged them with original ; — Held, that the judge was at that 
publishing the. reports in ([uestion, which were stage of the cause bound to hear the evidence on 
set out verbatim. The judge lUrected a verdict ix)th sides, and to decide whether the document 
to be entered for them, being of opinion that offered was the original or not ; aiul that, if it 
there was Jiu eviilence of the publication bt'" them was, the secondary evidence was inadmissible, 
of the libels complained of: — Held, a niisdirec- Bu/th' x. Wim'mtuiAi Ex. 360; 3 C. L. E. 1071 ; 
tioii. Parhim x. Prem/tt. 38 L. J., Ex. 105 ; L, E. 4 24 L. J.. Ex. 284 ; 1 Jur. fX-S.) S!>4 ; 3 W. E. 577'. 
Ex. 169 ; 20 L. T. 537 ; 17 W. R. 773— Ex. Oh. 

Where a man makes a request to another to Authorship of Lihel proved by other Docu- 
pnblish defamatory matter, a statement of which ments.] — It was jiroved tliat in September the 
he gives him for the purpose, whether in full' or defenchiut sent a letter to the piaiiitiff, coutaining 
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sp-enil pa^a.ires .,f a libellous Jatter published in j in it. Brumwkk v. ITurmp}' 8 Car & 

thefnUmvni.ir^oveinberinanuw>|.aper:— HchilK. 10. ' o i.ai. cv 

J in the. Production of the affidavit filed at tliestamp- 

V'-^' ‘ corresponded ; office, and of a newsjiaper corresponding with 

Se etv' a 'n ‘ "7I”! r that therein mentionid. is sufficient proof of 

tlKdcknd m indictment 

r* n s“’ ’ ^ ^1-0 '* JL,. J.,; against the proprietor for a libel. Mamip v 

‘i‘ ri 1 , ■ t . . , 'Fletcher, 4 M. & Rj. 811 ; 9 B. & C!. SH2 ; 7 L. j' 

111 an aei.mi ol libel, eharging the defendant (o.s.) K. B. 2fi9, > J- 

S id.’iMM-ff f ™ newspaper, it is 

Ibm ' b 1 L=ff V tietendant p eaded sufheient proof of the publication to prove that 

nntt' ‘n I’V ‘iid 111 tuct piilib.sh the hbcl 111 tile defendant accounted for the stamp duties 
-iut'ti.m . letters not otherwise evidence 111 the of the paper, dooh- v Ward (> Biner 409- t 
eayH‘. vritten by the }. lam) iff, and in which the M. & p; 99; 8 L. J. (o.s.) C.P 12(1 E ’r 
defendant ,> nuuie was spelt m a peculiar manner 456. ' ’ ' ’ 

are udrni'.'-ililc. a> evidence that the libel in 

tiefendant's name. Proof of Publication. ]— In an action 

B e d inti?''™ ygainst the proprietor of a new.spaper for a 

14 . hul l IS: Wfl;« 7 lence that the 

Tii iu'der to iimve Ill'll it.n n r 1+1 1 t aftei the libel was printed, sent a person to 
It -1. V r 1 ^ 1 • t' ^ * defendiuit had pub- the newspaper office to buy a copy of tlio news- 

; ll " “.‘ff *“ "I?'"'! “ ■■‘I'l’'"™*' 'Vhim a copy 

p.unpiUL-r. .1 Mitno, wa.s e.dlcd, 'l^ho .stated m w.as accordingly sold :it the office is .infficinTW 

F»™ ,j .,11 c.,-i,lcnco n( ,ltlto.Ho" itdS/f (iiSo f 
the p.iiiiphlet . that she lent it .several tunes to ILirmer, 14 Q. B. 185; 19 L J 0 B 29 • U 
person.. c.Kpectmg that they would return it to i Jur. 110. ’ ''' ^ 

her ; that the persons to whom she had lent it i 

Imd retiimeil her the same, or a copy, but that liability of Printer and Editor.l— Tf tim 

sht could not svear it was the very .same, though printer and the editor of a mao-azine are sued for 

L *? a libellous attideo„ntaln«ri;rTthej^^^^^ 

theie wa.s evidence for the .imy that the liable for a libellous litho^wanhic mint wbicl? i« 
l^miphlet retumecl to the witness w.as the contained in the woiic, though E 

‘£at/Jil/e T Ex 260 Js> p' & i':; print i.s referred 

Jur 540 ’ ^ '■ ^ n-'T part of the libeUous article. 

IJUI. llrt#'S V. 7 Car. & p. 369 

In an action for a libel contained in a song 

which had been published by singing in the LiabiUty of Vendor ~ Knowledge nf 

fbc 1 was called, but Contents. ]-The vendor of a newspaper hi the 

the identical copy from winch he had sung it ordinary course of his business, though he is 

m.n+rn.n'^'i P™<^«ced_; notice to protiuce the prima facie liable for a libel contained^ in it is 

1 1 ^^' .given, proof that a copy not liable, if he can prove that he did not know 

- nil I that it eoiitained a libel ; that his ignorance was 

iiiamiscnjit had been delivered j not duo to any negligence on his own inrt ■ an'd 

by H., one oi the defendants, to -AI., the other, to that he di<l Lt know', and £ m md^ 

prim: th+atAI.aecoiffingly Plinth supposing, that the noiZaS 

and sent 800 of them to H. ; and that several contain libellous matter. If ho can prove those 
wi^re dchverwl by him to the witne.ss :_Held, facts he is not a publisher of ?h? bel bS 


J.li j;; : .v « uiie.ss neici, lacxs ne is not a publisher of the libel But 

. ufficieiit endence from which a jury might infer whether such a person can escape liability for 
X 'S i^efemhints, the libel if he knows, or ought to know, thS the 

L f K B 4' ’ ^ ^ >■ " is likely to conffiin libeUous niattoi- 

u. ,}., rv. ii. j.i. qiiiere.^ Fmnwm v. Pottle, 55 L. J., Q. B. 61 • 

In Newspapers—Proof of Proprietorship.]— ' .50 j‘p ■2^8 — C ’a‘^ ’ 

cm.v^fffirslnnn aceitified If the publication of a libel consists in merely 

ivl.p.i. I ; 1' decLaration w’.a.s put in, selling a few copies of a periodical in which it il 

“Tlu TciV'c the newspaper to be contained, one question for the jury is ffid the 

1 u Leicester Herald ami Alidland Counties parties know what it was they we’ sc 11 ?? 

n of publica- Mhx.Fla»n:ajun,GG<o,x.&,E^m ' 

of St Mari^irer*"hMh T trial of an action against the imblishor 

- • *xai,,.uct. lu tlu, borough of Leicester." ot a monthly periodie.aI for a libel cout-iiruvl u, 

t ith. but^SrpHcforiufl to nioith aUrnb 

ai the end of it Ivn m the imprint mg to the action, and att.acjdng the iilaintiff lie 

e\a<le!,cc‘ under Ok T\vml o ■-? \ 7 of business, delivers 

If J fl ami Ar4 + , ‘ + +, motion for libel, if shewn to be 

office A t he Milo mfnll o ^ogutcred at the stamp- ignorant of the contents of the parcel. Paa v 
7'. tr Proprietors of anewspaper “that Brmo/, 2 JI. i: Eob. 54. 

s ) s,iv, .J. n. as legal owmor. as mortgagee, .and 

Sr', Of 

e .e\,spapti in an actum for a libel contained j newspaper, the plaintiffi cannot give evidence 
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iii. .Dr/timiifo7n/ WurtJs iinrl Jnunniuhiftt. 

Acteal Words Alleged must be Proved.] — It 
is iR'(;e>'-:u'y in jn-ove the actmil words iillegwl, or 
enou^di of them to susliiin the action, and it will 
urn in* suilk-iciit to prove the sjieaking of other 
words of similar meaning, and involving the 
same charge. Jl'CiiiiitcU v, M'-Ketma, lO Ir. 
iX Ij. 11. 51 i. S. 1'., Ai‘)nitiifie.\. JDmtgtcr, 4 Llougl. 
2itl. 

The wiule^s must prove the words used, and 
cannot ho allowed to stuto the inii)rcssioii pro- 
duced upon his mind by the whole of the con- j 
vcr-atiuii. llarrh-on v. lirrhigton, 8 Oar. & P. ! 
7tt8. ' I 

It is siiffieient to prove part only of a Hciitonce 
laid in a count in slander, if that [lart is of itself 
intelligible and actionable, and the remainder i.s 
not a fptalitication of the part proved. Orpiciwi 
V. Biii-lit-H. 4 Bing. 4(11 ; 12 Moore, 492 ; 5 L. J. 
(O.s.) C. P. UlT ; 29 R. R. .559. 

Though all the actionable words laid in any 
one count are not proved, yet, if .some are. the 
plaintiff will be entitled to a verdict. Comiuiqnm 
V. MurtUu 2 W. Bl. 790. 

Words sj)oken at different times may be given 
in evidence on one count. Churlter v. Barrd. 
Peake, 82. 

The words allogetl in a declaration were, “ The 
})laiutiff's wife is a great thief, ami ought to have 
been transported seven years ago ” ; the words 
provctl tvere. *■ She is a bad one, and ought to 
have heou transported seven years ago Held, 
that the wonls proved did not support the decla- 
ration. Htmcm'lt. V. Winter, 2 Marsh. 502 ; 7 
Taunt. 205. 

The defamatory words set out in a declaration 
on a libel must be proved as laid, and it is a 
variance if the words a.s alleged are maierially 
qualified by et'idence of words not contained 
in the declaration, although such wor<t.s as 
<iualified are still lihullous. lininif v. Brmui, 
L. R. 4 P. C. 287; 27 L. T. 249; 20 W. E. 

m- 

The defendant, after the public, ation of a libel, 
and before the action was brought, destroyed the 
letter containing the libellous words Held, 
that, as the defamatoiy writing was not in j 
existence, secondary evidence of the contents of 
the letter by witnesses who heard it read w.as 
admissible, but that theactu,al words used as laid 
in the declaration must be proved, anrl not the 
substance or inijiression the witnesses receivcil 
of the words, as otlmrwise the witnesses, ami not 
the ctiurt or jury, would be mmlc the judg-es of 
w’hat was a libel, Il>. 

Before declaration, the plaintiff gave notice of 
bis intention to move for a rule for the produc- 
tion of the letter containing the wortls of the 
libel as set out in. the declaration. Ati afiidavit 
in answer by the defendant, st,ated that he, the 
defendant, had destroyed the letter, but made no 
objection to the terms of the allegoil libel set out 
in the plaintiff’s afiidavit : — Held, that the pdain- 
tiff’s affidavit being merely for the purpose of 
the production of the letter, was not admissible 
to prove the words of the libd. Ih, i 


Extract — Whole Publication to be Eead.l— A 
! del'endant has a light to have the whole of rim 
' publicaliou read from which the passages 
charged are cxiraots. ('iwlir v. IfuqkrK, E. i; M. 
112 ; 27 E. E. 788. 

In an .action for a libel contained in a new.-i- 
piaper, the defendant has a right to have re.ad, as 
jiait of the plaintiff's case, another ))art of the 
same ncwspaiier referred to in the libel c<im- 
plained of. ThonitDii v. Stejihen, 2 M. C; Hob. 


Criticism on Book — Book to be put in.] — In 
an action by an author for an allegeil libel in 
a criticism on his book, there being nothing in 
the libel which did not relate to the book, "ami 
the only question being whether the criticism 
was fair ; the book must be put in by the paity 
who desires to comment upon it. v. 

4 F. (k F, 939. 


Other parts of Newspaper to show in what 
Sense Words used.] — The dcfcmlant publishe<l 
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in a itt w**], sapor. <>£ which ho wa« the oditnr ant! i 
)mh!i'-her. Mweral libel-, of the ]ilaiatiif. who 1 
bniutrUt an aciiosi ihereou. At the t rial otbei’ ' 
in The -.ame ue\vs]>!i]>(‘r. bc-sitlos tltose I 
cuiitaininu'’ tlfc liisch cuiuphuneil of, were shown j 
TO till- winie-'C-;. Th-.- ileiVni I:un iiaviiiL'' obraiiieil I 
a fiealirional e]-(i*-r ftn' a new trial: — Hehl. by j 
May, C.J.. Tiiat other [la-.-ayes ot the same news- i 
paper tJiiyhr lur ad-lueed in evidence to illustrate j 
tlte tueaiiintr of the jia-isayes chained to be j 
libelioii- ; — Held, by O'P.rieji, J.. tiiat other I'nib- 1 
lie, it inns by the dufemlant. wheth(?v eoidernpo- ' 
rjuhi'i;,. or preecdetit. m- '-.ubseijiient . were not j 
adad-'-ii-li- in evidence on ilie question of the | 
seu'.e of tile liiiel iuilc'S direct ly referred to and i 
in that way virtually made part of the lihel 
couiplained of ; and that they were only admis- 
sible' to [ji'uve niaiiee or deli! serai ion, or npssn the 
qne-rion of damaere''. fJoUint v. (r/Jrirn, 10 
L. li. Ir. -.17. 

Seconclary Sense— Evidence to support.] — 
Mdtere words, which are not slanderous in rtieir 
primary sense, are taken in a secondary .sense 
distiller from their isrimary sense, there must 
be evidence of facts which would reasonably 
wake tliein defaaiatorv in their .secondarv 
■sensm v. 'fufiidl. 48 L. T. uU7 : 29 Mb R. 

172. 

Proof of Innuendo.] — The plaintiff alleged in 
his statement of claim that the defendant falsely' 
and malieiously .spolce and jniblislicil of t.ho 
plaintiff the words, “ His shop is in the market,” 
meaning thereby' that the plaintiff was going 
away, and was guilty of fraudulent conduct in 
his business, inasmuch as lie had reeeiveil .sitb- 
seriprions from member.s of a certain club, well 
kuowitig that they would be unable to obtain 
uuy' (lenetlt therefrom : — Held, that the words, 
not being in themselves defamatory, atul there 
being no evidence to wholly support the iiniu- 
endo. the defendatit was entitled to iitdgment. 

■ n. ' . 

On Pailure to Prove Innuendo another 

cannot be adopted.] — In an action of slaiider, 
where the plaintiff," in his statement of claim, 
annexes a meaning to the words complained of, 
snid fails to sustain .such meaning, he cannot di.s- 
card that and adopt another. Ih. 

When Court will Amend.] — The court will not 
amend if it is of opinion that by the words, as 
jiroved, the defendant did not mean to imjily a 

slanderons chai-ge. Cum field v. diinl. 8 Car. ik'lv. 

' 

_ AVlien there is a variance between the deelara- 
tinii and proof, the proper time to apply to 
amend the declaration is at the conclusion of the 
plaintiff’s ease. IhCnuf v. Bruro, Ij. R. 4 P. C. 
287 : 27 L. T. 2Rt ; 2b' \V. li. 878. 


iv. J/r,\-t}ti(.‘utio)i. 

Generally.] — Evidence, shewing the oc(i.asiou 
of writing a document, which, if hona fide, is not 
a libel, because a privileged official conimtniica- 
tion, is admissible inider the getieral Issue, to 
shew that the writer believed the fact.s stated 
tJiei’ein to be. true, although mt Justification is 
ideaded. F/iivmau v. Ivim. 1 D. & B. 2.72; 5 
B, A Aid. «-12 ; ] Chit. 85 ; 21 R. R. ,514. 


In an .action byr an optician again.st a news- 
, paper proprietor for iusevtiug an advertisement 
i alluding to lu’m as a licensed hawker and quack 
, ill s})cctacle secrets, evidence that this was true 
i is admissible under the general issue, as showing 
I that the advertisement was not a libel.* Km/zor 
j V. Neircouih. 1 F. A F, .551). 

j Libel True iu every Particular. J-— A plea, 
j stating the libellous matter eomplaiued of “ i.s 
I true iu .substance and effect,” means that it*, is 
I true iu every material partienlar ; and if the 
defendant does not prove such statement to be 
true, the plea is not jn'oved, although he proves 
facts of the same description. Wimrer v. IJoyd, 

4 D. A R. 28b : 2 B. & 0. 078 ; 1 Car. it P. 2i35 : 

2 L, J. (O.s.) K. B. 122 ; 20 R. R. 515. 

A }dea ii:i tin action for a libel contained three 
j material tdlegatioiis, as to one of which, the jury 
i in the course of tlie summing up expressed them- 
selves satislied that the ju-oof failed. TTie judge 
j told them, that, to wanant a finding in favour 
! of the defendant, they' must be satisfied that all 
i three of the allegations were substantially made 
i out. The jniy, after two hours’ deliberation, 

I returned a verdict for the defendant U[) 0 n that 
I plea. The court refused to set. it a.side. Xupier 
\ v. Daniel, 3 Scott, 417 : 2 Hodges, 187 : 3 Bing, 
j (N.C.) 77 ; 0 L. J., C. P. 02. 

Where the defendant charged the plaintiff 
with having, on a certain occasion, acted from 
motives of .spite and lucre, and pleaded a justi- 
fication, which failed as to the latter feature, of 
the charge : — Held, that the libel being entire, 
the defendant was not entitled to a verdict on 
the plea as it stood, or to any part of it. Cort] 
V. ilmaZ, 2 F. & F. 241. 

Action for a libel ; plea justifying, as true, 
))art of the libel, which comprised several libel- 
lous allcgatioTis. On the trial the judge asked 
the jury to find se})arately as to the truth of the 
several allegations justified. The jiuy found 
that some of the allogation.s were not true, .and 
that others forming an important jiart of the 
libel were trite. A verdict was entered for the 
plaintiff. A judge made an order tluit the Master 
should not allow the plaintiff the costs of the 
w'itn esses ctdled only to disproA'e that part of the 
l)loa which was found to be true. On a motion 
to rescind this order : — Held, Vry Loi’d Campbell, 
C.J., Pattesfur and Coleridge, JJ., that the order 
was imin’opcr, the issue being iinlivisible. Erie, 
.1., dissontiente. Biddulnli v. Vhaniherlayne, 17 
Q. B. 851. 

Of Charge of Forgery.] — In an action for a 
libel, to support a i)lea of justification, .stating ' 
that the plaintiff harl forged and uttered, Irnttw- 
ing it to be forged, a bill of oxchattge, and to 
jmstify a verdict for the defendant, the same 
evidence must be given as would lx; necessary to 
convict the plaintiff, if he was on trial for those 
offences ; but if the evidence falls short of satis- 
fying the jury that the strict legal offence was 
commitled, they mtiy take the facts proved into 
their consideintion, in estimating the damages, 
Gluilmers v, Sluwhdl, 6 Oar. k P. 475. 

Of Charge of Bigamy.] —A plea to a libel, in 
which the defctidant justifies on the ground that 
the plaintiff was guilty of bigamy, requires the 
same strictness of proof as is required on the trial 
of an indictment for bigamy. Wilmatt v. liar- 
»(e>\ 8 Car. <S: P. 6115, 

If. in justifying a libel that the plaintiff wag 
21—2 
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gixilty of polygatny in marrying three wives who 
were all living at the same time, the defendant 
pleads that the plaintiff was guilty of polygamy 
in marrying three persons named who were all 
living at the same time ; it is sufficient proof of 
the roaiTiages to shew the actual marriages as to 
two, and reputation and cohabitation as to the 
third ; because, if by the term “ polygamy ” the 
offence of bigamy is meant, the substance of the 
issue is made out hy proof of the two marriages ; 
and if by the term “polygamy ” the mere fact 
of these marriages is meant, as distinct from the 
crime of bigamy, evidence of reputation and of 
cohabitation is receivable. Ib. 

Of Charge of Theft — Whether Goods are 
Servant’s PergiUisites.] — ^In an action by a dis- 
charged servant against his master for slander, 
imputing robbery, lie pleaded that the servant 
had robbed him in giving away pieces of bread : 
— Helil, that if they were such as the servant 
might fairly suppose the master would not 
oliject to his disposing of, the jury should find 
for the servant. Hobei'ts v. Miehards, 3 F. k. F. 
507. 

Of Charge against Solicitor of disclosing Con- 
fidential Communications.] — In an action for a | 
libel, a plea justifying a charge of having dis- | 
closed conffilential communications made to the 
plaintiff as an attorney, may be supported by j 
pi'oof of the disclosure of communications made j 
to him by his clients, which are not of that 
strictly privileged character which would prevent 
his examination as a witness. J/oorc v. Terrelli 
1 N. & M. 559 ; 4 B. A: Ad. 871. 

Of the words “Bihellous Journalist” — ^Proof 
of Judgment against Plaintiff in Action for 
Libel.] — A libel upon the plaintiff contained 
charges of misconduct in relation to his office of 
coroner on an inquest, aiul conchuled in these 
terms ; “ There can be no court of justice urn 
polluted which this ‘ libellous journalist ’ (mean- 
ing the ])laintiff), this violent agitatin' and sham 
humanitarian, is allowed to ilisgrace with his 
presidentship.” The defendant, in justification 
of the word.s, “libellous journalist,'’ pleaded, that 
the plaintiff, on the 29th March, 1828, being the 
])roi)rietor of a public journal, intending to 
injure C. in his profession, published of him a 
scandalous libel, setting it out. The proof was, 
that in 1828, an action had been brought by C. 
against the plaintiff in respect of the libel, 
published by him as ])roprietor of a medical 
newspaper, in which action 1007. damages had 
been recovered : — ^Held, that the words “ libellous 
journalist” imputed to the plaintiff habitual 
libelling and moral misconduct, and that the 
judge tUvl not misdirect the jury, in stating, that 
the question was, whether the libel on C. was a 
sc^andalous and malicious libel, ajid that the 
defendant ought to have produced other evidence 
than that of the record of that action, for the 
purpose of }>roving that it w.as a scandalous and 
malicious libel. Wnldey v. Cooh', 4 Ex. 511 ; lt> 
L, J., Ex. 91. 

V. Pfhilegi', 

See ante, col. 571, et seq. 


Generally.] — In an action of slander the exis- 
tence of express malice is only a matter' for 


inquu’y, where the words complained of are 
spoken upon a justifiable occasion. Uoaper v. 
Trvseott. 2 Scott, 672 ; 2 Bing. (n.C.) 457 ; 5 
Xi. J., C. P. 177. 

Express malice m.ay be proved if evidence that 
the imputation is in part false, even whore the 
communication is of such a nature as to raise a 
prima facie presumption of absence of malice. 
lilagt/ V. Sturt, 10 Q. B. 899 : 10 L. J., Q. B. 39 : 

: 11 Jiir. 1011— Ex. Ch. 

Defendant’s Evidence of Bona Eides — Letter 
containing Foundation of Charges.] — In an 
action for libel, a letter written to the tlefendant, 
coiitaiiiing a statement of the facts, niiou v.-hieh 
ho founded his charges, is receivable on his 
behalf, to shew the bona fdes with which he 
acted, Blaokhnnt v. Blai-libnvn. 1 M. k P. 33, 
63 ; 4 Bing. .3t)5 ; 3 Car. k T. 146 ; 29 E. E. ,58.3 ; 
6 L. J. ( 0 .‘s.) C, 1M3. 

To rehut Privilege.] — inicre the words are 
spoken on a privileged occasion, the plaintiff will 
be nonsuited, unless evidence of ex’press malice 
is given. Cavl field v. Wliihcorth, 18 h. T. 527 
16 W. li. 936. ‘ 

A communication being shevm to be privi- 
leged, it lies on the plaintiff to prove malice in. 
fact ; in order to entitle him to have the que.stion 
of malice left to the jury, he need not shew cir- 
eumstance.s necessarily leading to the coiiclusi^nx 
that malice existed, or such as are inconsistent 
with its non-exi.stence, but they must be such as- 
raise a probability of malice, and bo more con- 
sistent with its existence than with its non- 
existence. Simerrillc v. Htnoliins, It) C. B. 583 ; 
20 L. J., 0. P. 131 ; 15 .Jur. 450, 

In an action for defamation, no distinction 
can be drawn between one class of privileged 
communication and another. The same con- 
.s'iderations apply to all cases of privilege, whether 
the communication be made in answer to in- 
quiries with reference to character, or from a 
sense of legal, moral, or social duty. Where the- 
occasion is privileged, the burden of proof is on 
the plaintiff to shew that the defendant was 
acting from .some other motive than a sense of 
duty. Olnrltp V. Mohjnrvx (3 Q. B. D. 237) fol- 
lowed. Jenovre v. Behneiie, 60 L. J.. P. C. II ; 
[1891] A. C. 73 ; 63 L, T. 814 ; 39 W. R. .388 : 
56 J- P. 500— P. C. 

Defamatoi'y woi'ds carry with them prima facie 
evidence of malice, which may be rebutted by 
evidence of the occasion upon which they were 
spoken ; if that occasion is such as to render 
them privileged, and if nothing further appears- 
from the evidence given in .support of the plain- 
tiff’s case, the judge ought to direct a nonsuit 
but if any additional evidence is given from 
which the jttry ma 3 ’' infer that the defendant did 
not honestiy believe the imputations to be true,, 
or that he was actuaterl Ity .some sinister motive 
and not bj- an honest desire to diselange his. 
dulj", the juilge is bound to leave the caselo the 
jui’y, who are to sa}' whether the defendant spoke 
the wortls under the influence of a siiiistc!’ motive 
or not. JaoliHon v. Hopperton, 16 C. B. (i'.s.) 
829 : 10 L. T. .529 ; 12 W. R. 913. 

Although a master be not in general bound to- 
prove the truth of a character given by him to a 
person apjdrdng foj- the character of his servaitt, 
yet if he officiously state auj’ trivial rnisconfluoE 
of the servant to"a fonner master in order to 
prevent him giving -a second character, and then 
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himself upon aiij.iicru ion for a oharacte)- give the been marie, that is of itself sufficient primil facie 
servanr a had character, the truth of which he is evuleiice of express malice. v TTicm- 

nor able to prove, ibe jury may from the.se cir- marAtcm, 1 Oah. & E. 36, 

(.•uinstanccs infer malice against the master in an Troof that the words are false, without 
V servant. Jl'eyar-v v. evidence that they are false to the defendant’s 
( otton. 3 J.o.-i. i: 1 . knowledge, will not entitle the plaintiff to have 

w ^ - the qiie.stioii of malice left to the iury. 

— Words la Excess of Occasion, j— In an v. Wkitn'orth, IS L. T. r)27 ; 16 W It 03(5 ‘ 
■action tor hoel. it the libel is published on a At the trial of an action for .slander, the plain- 
priyilegcL occasion and_ there is no evidence of tiffs witnesses proved that the slande'rou.s state- 
T. ^ ^titled to judgment, ments were untrue in . fact, bnt also that they 

1. ei tor iuni : AV hen the Judge Iia.s ruled that the w'ere the natural and reasonable inferences from 
libel was pulJi.shed .ai a privileged ooca-sion, wffiat took place and they profe.ssed to ilescribe : 
.h.uc (-au he no liability f.n- such pulJication and that the defcurlant was })re.sent at the 
miiy-s tiie puy u.v|^ that it was pub- occurrence to which the .slanderous statements 

H s'iltMf , 11 V " ruled tliat the occasion was 

,, V . pm-ileged; but that the plaintiff must have a 

n m ‘ fc actual malnie, and verdict unless the defendant proved that the 

ip immaimiaL Ac///f v, iw/m Art^djul Croiwml statements were made without malice- Held 

-'7r r ' -s-‘ '■ "A = the pr^sonefof^m 

,o i-i it. ,J,,1 , u 1, o,.o; oJ J.i.aa— being some evidence that the statements w^ere 
T* r i-T, Y T made with a knowiedue that tliev wei-e untrue 

III ail acnon for libel, wiiere tlie Judge rules HarticeUx. Vemni 3"l T 275 ^ ' 

ovfUl!!; underwriter, in di'seussing with an 

S' ^ 3 'l j "^rr''’f95 -‘'r1s?7l Tfil the assured, a claim on his part as for 

l’ T ( 1 (11 T P 501 - H J rPv ■ ’ ‘'t statement purporting to be 

\vi,r tiY^ V^' • L. (E ) _ founded on a letter of the assured which he pro- 

AMicnthe occasion is privileged, mere intern- fei5sed to have , seen, iniplyiim a desiirn to make 
perauce of language, though forming evidence of such claim dtshonestly, nonsuch letter having 
nmlice.wnll not operate If malice is negatived, been mitten :_Held,^ Wt the 
to yke u^^ay the P^-nkge Pott., 34 privileges! but whether the communication was 

y. Jf. , 11 Jill, .)4b, 13 AY. E. so would depend on the motive with which it 

Tin rvi-YY-nn-fi! n j-sr • ! j. 1 iy madc, and wiietliei' tlierc wrs a mcre niistakc ' 

llm plaintiS. a jnmtei at Alaidstone, had been or a .statement wilfully false Ilanunrh x 
■employed by the defendant, the deputy clerk of 2 F. & F. Ill ^ v. Cast, 

the peace for the county, to print the register of 

electors for the county, the expense of which is Previous Pispute.l— In an action for 

* county rate, and allowed by woiffs, which are prima facie privileged, evidence 
In 1354, the tending to make out an admission by the defen- 
defyndaiit employed another printer, who agreed dant subsequently to the speaking of ^he w^ords of 
Toduthe wwk at a low-er rate than that which a dispute existing between him and the nlaiiitiff 
^ l^efore thespeaklAgof the wonls^Sr.ut 

ht hnante committee, appointed to superintend money claimed to be due from the defendant to 
.^ueh expenses, in the conclusion of which he im- the plaintiff, is admissible to .shew^exiiress malice 
imtod nujiroper nyitives to the plaintiff m the Simpson v. Boldnsoii, 12 Q B 511 -18 L J O b' 
demand which he had made, and accused him of 73 ; 13 Jui-. 1S7. ’ ' 


resentation.” Conduct of Defendant at Trial. l--AA’'hero 

the occasion a justification of the truth of the w'ords had 
■•ebutted the been pleaded, and the iilaiiitiff, during the trial, 
IS a question offered to accept an apology and a verdict 
miplanied of for nominal damages, if tlie defendant would 
ceof mahee. lyithdraw the plea of justification, which the 
V,-r yAVt clefeudant refused to do, though he did not 
10; 3A\.E. attempt to prove it Held, that this conduct 
1 . defendant was also proper to 

•ory words is he left to the jury, with reference to the question 
surrounding of malice, as w-ell as that of damages lb 
detenniiiiug 

.1 too violent Other Slanderous "Words.]— Other slan- 

yumptiou of derous w-onls may be given in evidence to shew 
le privilege the animus of the defendant, CumlieU v. Blrl 
Imgcircum- 5 Car. & K. 56. ' 

•e capable of 

compatible Hon-actionable Words spoken to Another 

pmsumption Person.]— In an action for words spoken to A. 
Lsted in the concerning the plaintiff, evidence of words (not 
the occasion in themselves actionable) spoken to B. may he 
hont. Spill received to shew the malice of the defendant 
Ex. 232 ; 20 Mead x.^BituVujny, Pealcc, 125. 
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leclaiufion Held, that the defen- 
prove the tmtJi of siicli words, 
kudwdl, 2 Stark: -tO/; 20 li. H, 
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1 - evidence may be given, for the ])nr})osc of shew- 
l’ /nfnt tlefeudai.t went lo the editor 
f newspaper, and procured the in'^ertion 

of the libel in that paper, dathnr tlmt he had 
got it inserted in one already : and the eirema- 
1 stance of there lieing a conni in the deelaraliou 
1 charging the ^eeoud insertion as a distinct piih- 
• li<-ation will not make any difference as to tlic 

t! In an action for a libel in a wceklv periodica] 
c publication a witness was aIlowi't[‘ to pn.ve a 
e purchase of a eopj afim the action bom, hi as 

’ , nl r f evirieiice for tlie 
pill pose ol aggravation, it was to slicw that the 

V V 

V (ohhdf, 2 Selw. p. lo}2 : Pisp. psd 

t A subseiiuent publication brounlii out even 
s at-tor i.s.sue joined, may be evidenec to slimv die 

1 S'^p ' 3 

On the trial of an action for liliel pidilisbod 
in a newspaper, the plaintiff was allowal to give- 
I ,'mimT .’ 1 ' I’iii'agraph. subseiinentlv 

I published m the same paper, in which the libel- 
luus charge was re-asserted, for the purpose of' 

' , 7 )'."'= ‘lefcndant’s intention. lianvcU v 

2 ticott (x.E.) li : 1 Man. & O. Sl) 7 . 

pif against Publisher of Newspaper- 
Personal Malice of Writer of libel.l— Ja an 
actum for lilxd against the publisher of a matra- 
■'vriter’s iiersoiial malice 

ir Tiy*!; Vill'fd! 

Charge of lucompetence— Evidence of Com- 
petence on_ other occasions.]_In an action for 

woiP^r,“"'i in partieular 

voik done tor the defendant, evidence is not 

has'on r d 

sl-nt-n , • «cted competent] V and 

3 S2 : 

Malicious Prosecution— Evidence 
of Statements of Witnesses before Magistrates 1 

with -rfiff the plaintii^ 

Jlr 1 r 1 Uiul maiioious jirosecution, in which 
•dita? ri statements in the 

‘ ^’'^’''1 evidence is not receivable 

ha made by witnesses examined before 

nl ef the prosecution, in 

01 du To shew quo aiiimo the prosecution was 
eoiulucted. MutoM v. lOnrr 1 fVv t v 


^S-Z ®^^^®ments made subsequent to Libel.l 

v\ hen a libel or .slander is i>rinia facie a privileged 
eommuiucation, it is open to the plaintiff to rmt 
in evidence .statements made by the defendant 
subsequently to the libel, as tending to shew 
mahee in the defendant at the time of j.ublica- 
tmn of such libel. J'he jiwlge ought especially, if 
there is a cou^siderable interval between such 
statements and the publicatii-in, to direct the 


u.» .sumer 

happened subsequently to the libel, 
shew malice in the defendant at the 
publication of the libel ehar-md J 
6-amu/, El. Bl. & El. SIC • 27 " 

4 Jur. (K„«.) 83-1 ; C W. lb cru. 

The plaintiff may give ev 
that the defeiulaut afterwards .sum u 
shew malice in him. provided tlmt 'it 
the subject of another action. iJrfrir 
7Car.&'P. 112. 

Where a plaintiff, having 1 
laid in rhe declaration, offered 

actionable words sjiokei I ' 
wards -Held, ahh 
laid in rhe <iee].aration 
donee, yor evidence may be 
as well as any " ' 


L. J., Q. B. 2o2 i 

ndenee of anything 
!s said, that goes to 
eaiinot be 

■wDufieK, 

living proved the words 
offered evidence of other , 
by the defendant after- 
m/' *i!l sjieeial damage not 

-le i.ccuiratioa cannot be given in evi- 
; U given of any words, 
... „..it of the defendant, to .shew niio 

ammo lie si.oke the wr.rds which are the .,-uldect 
of The acriuii. But the judge shoiihl direct die 
luiT to give damages only fur the words wliich 
are rhe subject of the action. y Vu ' 

qvi4ri\ 1 ('amj). 4Si, u. 

If a letter contains matter libellous in itself 
and miuiniig no explamitiun, alilmughthe letter 
IS not a jirivileged eomunuiication, letters sub- 
sequently written and actionable in theimselves 

}\'liere an action was brouglit mi a libel con- ■ 
tamed in_a h^tor, which might have been held I 
foi a privileged eommnnicalion, the T)]aintiff 
anticipating the answer of tlie defendant, gavi; 
in eiridenee other Jettei-s containing the snnie i 

1 «<Jt privileged •— \ 

Hteld, that he murbt eefU! im + 1 ,;., W ® 


Charge of Perjury— Evidence of sub, 
Indictment Ignored.]— In an action f,v 
imputing iierjnry, to shew the (luo aiiii 
plaintiff may give in evidence an ind 
.subserjuently preferred by ihe defendant 
hum which was ignored. Tate v. JI,n. 
2 Clamp. 73 u. 

. flea of Justification.]— The mere plei 

justification is no evidence of malice ('i 
V. mihvorth, bS L. T. 527; lb W. lb 938 
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liiukiiiuf the (Miiiuumiicjuiuii was rather ,to com- 
pioiui'i' !li<“ iVlniiy than to [iroiiKHU iiKiuiry. or 
to I'lKiiflf the ivlarioiis to n'tleeni the plainfiS's 
ehiiracit-r:— I{(_-h!. that wa'' liot a privilejjred 
eoinjaaitif'atio!i, thar laaliee tmisf be inijilied, 
anti t!ia! the exi-ti-nr-e of it was not a Eaet to be 
lei'r To rhc ooiisiileration of a jury. IFoopei' v. 
y'/V/ACfitf. 2 T'.iae'. (N.c.) 4.')7 : 2 Scott, )>72 ; i5 
L. J.. t'. F. 177.' 

Disproof of Malice hy Defendant— Truth of 
Facts not Pleaded.^ — The ckifeiicUuit spftke to 
tiie]piai!iiiirsiiiist re.s^ woi'dscharuiny the[)laintiff 
with, irreyidavity ia iior {;oiiduc,t as a servant "irl. 
in ('on'ei[Ueiirc of whieli the jdaintitf lost her 
piaee : thi'oTtly j.l.ia was not guilty : — Held, that 
thioh'feiidant niiglit disj -.rove malice in the varams 
methods by wlucii !t is u-iially disproved, yet that 
he was cstojjped frfua giving iividcnce of the truth 
of the facts as rebutting the malice, because he 
had lUit pleaded tiiat the facts wore true. IIudi- 
«■// V. Wrhh. Car. .V H. lot : 11 L. ,J.. C. P. 12'.). 

Though ill sueh case the absence of the proof 
of special damage (that the plaiiitilf thereby lost 
her plaec) cannot atfect the verdict, yet the jury 
may oijiisidor it ill assessing damages. Ih. i 


had in fact prevailed in the plaintiff's neigh- 
btmrhobtl, and were the common topic of coiit. 
versatiem before the words were uttered bj' the 
defendant. Miohardii v. Iticlianh^ 2 M. tk Hob. 


Of Character of the Plaintiff.] — In an 

action of slander for imputing felony, with a 
count for maliciously charging the plaintiff with 
theft before a jiustice, to which the defendant 
pleaded the general issue, and also a justiffca- 
tion of the slander, averring that the charge 
of felony was true ; evidence of general good 
character is not admis.sible for the plaintiff. 
Corinmll v. lUchardKon, R. & M. 805 ; 27 R. li. 
7rdl. 

Hemble, where a slander imputes the commis- 
sion by the plain ritf of a particular offence, evi- 
dence of an antecetlent general reiiutation of his 
general bad character, or of his huviiig some 
vicious habit, leading to the particular act. is 
admissible. Bvll v. Pnrh', 11 Ir. C. L. E. 113. 

Fiut this rule does not let in evidence of a 
general reputation, that lie was guilty of the par- 
ticular offence (charged by the slander. Ih. 

Evidence of runiour.s shewn to have been 
originated by tlic ilefcndant is not admissible. 
1 h. 


vii. IJai/iaf/cfi. 

See post, col. (hi", et seq. 


viii. OSier Matte n-. 

Of Previous Slander for which Damages re- 
covered.] — Previous slander, from which damages 
have been recovered, may be given in evidence. 
Sipioiinm V, Blah.\ 1 51. ic Eob. 177. 

Of Suhseguent Slander. ]—5Yheret lie wonls are 
unambiguous, sulHcqueut words of the same im- 
]iort arii inadmissible. Pruree v. Oni-diij, 1 
51. (.y llob. ir>,“>. S. P.. Si/mitnniit v. Bhih\ 1 
51. & Eob. 177. ' ' 

Of libels not relating to same Subject.] — 
Other libels published by the plaintiff of the 
dcfmidant, not relating precisely to the same 
subject, cannot be received in evidence, either in 
bar of the action or iu mitieation of damages. 
M,n/ V. Bmcn. 1 D. & E. 67(.r ; 3 B. 0. 1 13 ; 2 
L. .1. (O.S.) K. B. 212. 

A plaintiff cannot give in evidence other libels 
jiublislicd concerning him by the defendant, 
unless they directly refer to the liliel set out in 
dm ilcclaration. Fimevtij v. Tipper, 2 Camp. 


Of Eumour.] — .In an action for .dander, im- 
puting to the plainliff unnat ural practice.s, the 
defeiiilaiit. liaying pleaded not guilty, a witness 
for the plaiiitiJE was asked, on cross-examination. 

Have you lu'ard from other persons tliat the 
plaintiff is adtlietod to the practices of that 
kind ] — Held, that the question was not allow- 
able. beoauKT it was not confined to rumour.s 
existing before the words were spoken by the 
del'endain. Tlwmpgon v. A7/,>, Id Q. B. 17.5 ; 20 
I/. J., qi. B. S.5 : l.‘t Jur, 2.S.5. 

Where a defendant, at the time of uttering the 
w ort Is, refcrrei I to certain reports, current against 
the plaintiff, which he stated he had reason to 
believe were true: — Held, that, oii not guilty, 
the defendanymight jirove, by cross-examination 
or the plaintiff’s witnesses, that sueh reports 


j Charge of Keeping Gaming House — Evidence 
j of Character of House.] — In an action for a libel 
I which imputed that the plaintiff’.s house Avas 
i opened as a gaming-house, under the leadenship 
I of a woman of notorious character, the plaintiff 
, alleged in his declaration that his hou.se was a 
club-house, and that divens iiersons paid annual 
, subscriptions. The paj^ment of subscriptions w'as 
I denied by one of the pleas, and evidence rvas 
' given that a book was kept for subscribers’ 
names, and that two gentlemen wrote theirnames 
in this book : but no evidence was given of the 
payment of any subscription : — Held, that there 
was evidence to go to the jury iu support, of the 
allegation in the declaration. Guy v. Greqot’y, 

1) Car. & P. 584. ' ■ 

Evidence of Character of Wife of Plain- 
tiff.] — The defendant pleaded several pleas, but 
none of them at all referring fo the plaintiff’s 
wife : — Held, that the plaintiff could not go into 
evidence, to shew that his wife was a respectable 
person, as on these pleadings she mtist be taken 
to bo so. Ih. 

Evidence of Profession — Solicitor — Book of 
Admissions.] — In an action for a libel on the 
plaintiff, temling to injui'c his credit and reputa- 
tion iu hi.s profession and business of an attorney, 
and published of him in hi.s profession anti 
busine,ss : tlic honk of admissions producoil by the 
proper officer, as well as proof that the plaintiff 
practised as an attoruej’-, is suffieieiit cviitence of 
his being an attorney. Jones v. Stevens, 1 1 Price, 
235 ; 25 11. E. 714. 

Charge of being “Papal Eebel”— Limit of . 
Cross-examination ofPlaintiff.l — A tidewniter in 
the customs brought an action against the pub- 
lisher of a newspaper for a Ehel, imputing to 
him that he was a papal rebel, a traitor, and an 
idolator ; that he was a member of an association 
for the conversion of England to the Eoman 
Catholic faith, and had enlisted, himself in the 
service of a foreign potentate, and wa.s bound 
never to decline from the purpose of annihilating 
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!ill religious beliefs other than the lloxtian Catholic i 
religion, and popery. At the trial he stated that 
he was a Eoman Catholic, and had subscribed 
money to an association for the conversion of 
England to the Roman Catholic faith, but had 
done no other act to become a member of it : — 
Held, first, that he eoiild not be asked, on oross- 
esamination, whether his name was not wi’ittcn j 
in a cei'tain book of the association, no notice 1 
having been given to produce the book. Burhij j 
V. OuseUtf. \ H. & H. 1 ; 215 L. J., Ex. 227 ; 2 ! 
Jur. (X.S.) 407 : 4 W. R. 4<13. 

Held, secondly (the plaintiff having admitted 
that he held himself bound by the canons and 
decrees of the Church of Rome), that he could 
not be asked whether he considered himself 
hfiund by the notes ami comments of the Rheims 
Testament, since that was an huiuiry ii\to his 
, religious belief. Ih. 

.Held, thirdly (the plaintiff having given in 
evidence a paragraph in a subseipient newspai)or 
containing sixnilar imputations against the 
plaintiff), that the defendant was not entitled to 
have read, as part of the plaintiff’s ease, a ]»ara- i 
graph in that newspaper on the subject of “ I’apal 1 
prosecutions,” but having no reference to the j 
other paragraph. Ih. \ 

Statute of Limitations.] — A count, in an action j 
for a libel, was in respect of a new.spapcv pub- ' 
lished more than seventeen year's before action. 
The Statute of Limitations being pleaded ; — 
Held, that the plea was negatived by proof that 
a single copy liad been purchased from the 
defendant for the plaintiff by the plaintiff's 
agent within the six year.?, lirunstnek 
V. II, inner, 14 Q. B. IR.’i ; 19 .L. J.. Q. B. 20 ; 14 
Jur. no. 

Other counts ■were, in respect of other libels, 
alleged to impute to the plaintiff the liboUous 
nratter chargcsl in the first count, which was set 
out. by way of inducement in each count. The 
libels themselves, in those other counts, did not 
refer to that in the first count. The Statute of 
Limitations was pleaded to so much of these 
counts as related to the matter in the first count : 
— Held, that the plea was negatived as to those 
coitnts also, I?j. 


innuendoes, aird if they are not, he is Iwuml to 
w'ithdraw the case from the jury luid 1o direcit 
either a nonsuit or a verdict for the defendant. 
Ilntt V. GtmJluke. 43 L. J.. C. P. rA : 29 L. T. 
472. 

Where a plaint iff brings an action for slander 
and the words relied on do not in any sense boar 
a defamatory meaning, the judge is justified in 
withdrawing the ease from the jury, but in no 
other case can the defamatory ineaning of the 
words be treated as a matter (rf law, (J'Jh'lct, 
V. fiSulhlnirtj 54 J. P. 21.5. 


b. Punctions of Judge and Jury. 

Duty of Judge— Question whether Words 
capable of Defamatory Meaning,]— It is for the 
judge to vlccide whether a publication is capable 
of the meaning ascribed to it by an iimuenrlo. 
and for the jury to doeiile whether such meaning 
is tmlv ascribed to it. Jilnt/f/ v. tSfnrt, 10 Q. B. 
899 ; 1(‘> L. J., Q. B. 39 ; 11 Jur. loll— Ex. Ch. 

The judge is not l)nnnd to state to the jury, .a,s 
matter of law, 'whetber the publication com- 
plained of is a libel or not ; but the proper course 
is for him to define what i.s a libel in point of 
law. and to leave it to the jury to say whether 
the jmblication in question falls within that 
definition ; and .as incidental to that, whether 
it is calculated to injure the character <if the 
plaintiff. Panniter v. Ciwplnnd. 6 M. & W, 105 ; 
9 L. J., Ex. 202 ; 4 Jiir, 701. 

— - Words incapable of Defamatory Meaning 
— JTonsuit.] — In an action for libel it is the duty 
of the judge to determine, upon the evidence 
adduced at the trial, whether the word.? com- 
plained of are reasonably capable of the de- 
famatory meaning ascribed to them by the 


I Fox’s Act.]— Fox’s Act applies oidy to pro- 
j eeedings by vvay of criminal information or 
I indictment, tor libel, and has nothing whatever 
Ito do \vith civil actions based upon the liltel. 

I Thoii>a„ V. WiiUamn, 49 L. J.. Ch. f>0.“> ; 14 Ch. i). 
8(54 ; 43 L. T. 91 ; 28 W. R. 983. 

Questions for Jury.] — In cases of libel tire 
meaning of the words used, the fainress of a 
report, and tlie meaning of comments added by 
i a reporter, are (juestions entirely for a jury to 
decide, and .should nor be hastily withdrawn 
from a jury. Street v. Lieenxed Victuallers'' 
Soc'iety, 22 W. R. 553. 

Whether Words in Fact Defamatory.] — 

Wliere the manager rd a newspapoi' brings an 
1 action in respect of an alleged libel upon liimself 
I contained in words coneei’iiing that newspaper, 

I it i.s for the jury to say (i.) whether the words, 

I in the particular instance, boro the defamatory 
' sen.se alleged, or were merely n.sed extravagantly 
and withont conveying airy grave imputation'; 
(ii.) wiiether they applied to the plaintiff. Ahs~ 
tralian Xcn'.spape.r Co. v, Bennett, 03 L. -T., 1*. Cl 
105 ; [1894] A. C. 2S4 : 0 R. 484 ; 70 L. T. 597 ; 
.58 J. P. 604— P. C. 

In an action of libel for having rvritten letters 
to tire plaintiff’s cm]rloye)’.s, in consequence of 
wdrich the plaintiff was tlismis,sed from his ein- 
I ploymoirt. the juilge directeil a nonsuit orr the 
! ground that the letter.? were only cautions, ami 
j not libellous : — Held, that the nonsuit was wrong, 
I as the question whether the letter.? were lilrel- 
I loirs or not ought to have been left to the jury. 
\llart V. WaU.m L. J., C. P. 227: 2 C. P. D. 
! 146 ; 25 W. R. 373. 8ee also O' Donocjlmc v. 
I Ilmsoj, Ir. R. 5 C. L. 124— Ex. Ch. 

, Where words of suspicion admit fairly, and irr 
; their iratural sense, of two ureanirrg?, the one 
. being an imputation of .suspicion only, the other 
of guilt, the sen.se irr which they were rrttered 

■ should be left to the jury. Simmons v. JliteJicU, 
50 L. .1., P. C. 11 ; 6 Api>. Cas. 156 ; 43 L. T. 
710 ; 29 W. li. 401 ; 45 J. P. 237— P. C. 

’ Jury to Decide on Eeasonahle Sense of 
. j Words — Intention of Defendant immaterial.] — 
;|WhereYe,r inr alleged libel is ea] table both of a 
. i harnrless ami air injurirais meaning, it will be a 
•, I question for the jury to decide which meaning 

■ Ithe reader.? would on ilie occasion in question 
. 1 have reasonably given to it, arid for this purjtose 
I j surrounding cireumstaiiccs may be taken into 

consideration. Chnrehill v. Gedney, 53 ,T. P. 171. 
i It would be misdirection on Hie part of a judgtj 
r 1 if he told the jury in an action for .slander, that 
' j the questiftn was not what was the .sen.se j'eason- 
I j ably conveyed by the woi'ds used to pcr,son,s of 
ordinary uiiderstaiiding, but what was the 
defendant’s intention in using those words, 
I O'Brien v. Salishiry (JMeiryms), 54 J. P. 215. 
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Question, wbetlier Tendency of Matter In- i nonsuit ; but wherever there is evicleuce, either 
juriotts to Plaintiff.] — If the laujnia.t^e of the j iiirrin.sic or extrinsic, of malice to answer tiic 
libel is iiiiibiu-tious, anil it is iloiilnfui whether it immunity ileri veil from the occasion of the j:)ubli- 
iuiiiuto any injurious matter to the plaintiff, the cation, that que.stion must be (letcrmined by the 
] 111 , per I [lies! ion for the jury is. not whether the jury. OtwhY. (r/Mc.?, i5 El. & 111. 82y ; 3C. L. R. 
intention of the puhlidier is to injvtrc the plain- lOflO ; 2-1: L. J., Q. B. 367 ; 1 Jur. 610 ; 3 

titf. hut whether the tendeney of the matter is W. 11. 4r>K. 

iiijurious to him. Fiahrr v. Clomeut, 10 B. A; C. Action by an assistant master of the govern- 
172 : is L. ,J. (o.s.l K. B. 176. ment school at St. Helena against the eomniand- 

'W'liero the tendency of an alleged ' libel is to iugothcer. a member of the executive go venunont 
injure the plaintiff, it is the dutj’ iff the judge to in that island, for a libel contained in a letter 
.'-tale lo ihe jtiry that the pubheation is a libel, written by him to the colonial secretary of the 
wifhciut leaving it to them to consider wild her islaml, stating that the plaintiff was drunk and 
it wa- the intention of tlie defendant to injure disorderly at a certain time and place. At the 
iheidaiJitiff. Iluvrh- v. Wlhon, M. ik lly. OO.a : trial the letter was not given in evidence, or the 
0 B. A: U. (ltd : 7 L. ,L (o.s.') iv. B. .‘5ft2. publication proved, but the judge told the jury 

In an action for libel, the declar.ation slated tli.at they had to find whether it was a prmleged 
that till- plaintiif and M. had licen duly con- communication or not, and directed them to 
vicft'i] of eoiHpiring to extort money from (!., ileoide whether or not the ilefendaut had taken 
and I'ei'civeii jmigmeut ; Imt that the defendant j suificieiit care to ascertain the truth of the state- 
published that the counsel wlin moved for judg- ment made to the colonial secretary, and upon 
nu-nt had stated [ilainriff to bo the writer of a this it would be for him lo decide whether his 
letter which was in fact written by M. Issue communieation was a ]jrivileged one or not. The 
was joined on Ji plea of not guilty. Plaintiff', at jury found for the ]ilaintiff with damages, and 
the Trial ]troved the publication and the imlict- the judge, a few days aft erw.ards, gave judgment 
ment and soiiteuce, the letter being set out in the concurring with the verdict: — Held, that the 
indictment as an overt act of the conspiracy, proceedings were altogether irregular, and judg- 
aiifl called the couii'icl as a witness, who deposed ment arrested, the judge having Viisilirected the 
tliaf he had in fact made the statement : — Held, jury, first, in leaving it to them to determine 
that on this evidence, it was properly left to the whether the alleged libel was contained in an 
jury whetlier the [lublication was a libel, and the ofticial document and a privileged communica- 
jury having found a verdict of not guilty, that tion ; and secondly, in not leaving it to them to 
this was nor conti'ary to the evidence. Stoeltdale say whether the letter, if published, was bona 
V. Tartey 4 Ad. A; E. 1016. fide ; and if so found, then it was for him to 

determine whether, under all the circumstances, 
Judgemay state Ms owa Opinion as to libel.] — it was not a privileged communication. Staoe 
Iti an action for libel, it is no misdirection that v. Griffith, 6 Moore, P. 0.(N.S.) 18 ; L, E. 2 P. 0. 
the judge, in addition to leaving the proper 420 ; *20 L. T. 197. 

<.luestions to the jiuy, stated his own opinion as 

to the libellous nature of the publication. Barhij Question of Malice for Jury.] — In an action 
T. Ov.'icUij. 1 H. Ac X. 1 ; 2.6 L. .J.. Ex, 227 ; 2 for words imputing felony to the plaintiff, the 
Jur. (M..S.) 497 ; 4 W. H. 463. circumstances and occasion of speaking them 

On the trial of an issue of not guilty in an shnukl be submitted to the consideration of the 
jictiou for libel, if is no misdirection if the judge jury, to whom it belongs to determine whether 
leaves to the jury the question w'hether or not the defendant acted without malice and bnuH 
the i>ubiicatiou is libellous, without stating his fide. Pudmorr v. Laiorence, 3 P. Ac B. 209 ; 1] 
own opinion as to the particular publication, A. A: E. 3.S(J ; 9 L. J., Q. B. 137 ; 4 Jur. 4.6S. 
or defining what generally constitutes a libel. In an action for slander in giving a character 
lit! pi i ft V. 'Luwrrncc, 11 A. A: E. 920 ; 3 P. A: D. of a servant, although the occasion i)rim5, facie 
526; 9 L. J., Q. B. 196 ; 4 Jur, 652. justifies the communication of matter which 

would otherwise be actionable, yet if, at the 
Defence of Privilege appearing on Plaintiff’s close of the plaintiff’s case, there is any evidence 
Case — Duty of Judge.] — Tiie burden of shewing which woultl warrant the jury in infemng actual 
that an alleged libel is a fair report of a judicial or express malice, the judge cannot withdraw 
Iiroceeding lie^ on the defendant ; but it is .sutfi- the case from them. Jacltaon v. Ilopnerton, 16 
cieiit if this clearly appears from the plaintiff’s C. B. (N.S.) 829 ; 10 L. T, 529 ; 12 W. R. 
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Entire Damages on Two Counts in. 

Slander — Second Count not Actionable,] — 
thci'o were two counts in .sljunler. and entire 
damages, judgment wuis lUTesied, because the 
words in the latter etmut were not actionable, 
Onslow V. Ilonw. S Wils. 177 ; 2 W, BL 750. 


was not entitle* I to recover, unless he shcvvei I ; Trial-Not Granted on Question of Faot.l 

‘xprass malice cn the juiy believed from the ; aeclaratiou stated, that on a certain tiight a 
=imimstances that tlm ant was actuated , „eutleraau was hoenssed and robbed in a public 

by malicious motives :_Heldtlm the dirertion hr,„seicept bv the plaintiff : innuemlo that a person 
I T F-i 0’> ' ' ,ha,l been feloiiiouslv drugged and robbed in the- 

A jmy was directed to find whet^ 

ft communication, and if so. whether , frciuenteil bv 

} . ‘"T i and depruveil and bad character,;, 

fun. for the plaintiff, with damages, lad that-,, ^ 

iWii defendant, iiotwidistanding that witness^^^ 

1 TS- n # ' i the plaintifi .stated, th?t tliev had ceased to 

damnril ^ w v w 1 n* Wicnt the plaintiff’s house m couse:iucuce of 

iSl *s!: P S'-i rt* ‘-1 fwi’ OP r ”i^VasN the publication, and that tho.v undenstood the 

C P K-i ■ '^n> V -S ^ imputation upon ihe plaintiff., and 

' ' ' ’ '••'>•• upon the character and conduct of his house, the 

court refused to grant a rule for a new trial.. 

8. Practice APT Eu Verdict. Bmoimv. Gosdan,! C.'D. l'ia. 

Staying Proceedings— Plaintiff after trial Inadequate Damages.]— A new trial will 

convicted of Felony imputed.]— Whore a verdict i be granted for inaderiuacy of damages in an action 
has been found with damages in an action for ! h>r slander where the smallness of the amount 
words imputing Monv, riie court will not atav ■ f^hows that the jury has made a compromise, and 
the proceedings nr gAint a new trial, on the | ii^tead of deciding the issues submitted to them, 
ground that since the trial the pliiiiitiff lias been | has agreed to find for the plaintiff for nniiiinal 
convicted and attainted of the same felony :! ‘hnnagns only, ihlmj v. Utantooil^ • ,;> 
a fortiori, where the defendant has been examineiP ^ h. K. lb Q. B. o-i ; ill L. T. (.i77 ; 2S 
as a wirness upon the trial of the indictment, j h- lfi2. 

fii/mmim v. BhJw, 2 0. M. A 11. 110 ; t 1). P. C. i lor slander anew trial will not be 

2(53; 1 Gale, 182. ; granted on the ground that the damages are 

! iiuuleiiuate, ttidess there Iras heen a mistake in 

Action against Manager of Newspaper— | [mint of law ou the part uf tlie judge, or a niis- 

Damages previously recovered against other take in the calculation of figures or misconduct 
Managers of same Paper,] — If A. and B., having i by the jury. FomliJw r. Ffone, L. K. 3 0. P. 
recovered in separate actions for libels a.gainsr tib? : 37 L. J,. C. P. 3bl. 
different parties engaged in the management and _ . _ 

publication of the siimc newsji.'iper, commence Excessive Da,mages.J — here the plaintiff 

fresh actions agaiiiht the same parties, each suing has obtained a verdict in an aerioii for libel the 
that partv against whom the other has recovered, <‘‘an-t will not grant a new trial on the grouiid of 
the etairt will mvt interfere in a sununary way to oxeea-ive damage^, unless they think that, havin.g 
set aside the latter prrioeeding.s. dhtet'iik v. Tcgai'd to all the eireumstaiu'es of the e^v^e. the 
Kennedy, 2 Bos. A P. 63, " damages areso large that no jury coidd reasonably 

’ have given them, Peucil v. {ivaham. alt L. J.^ 

■ Setting Verdict for Defendant aside— Pub- , Q. B. 230 : 2-t Q. B. D. 53 : 38 W. P. 1()3. 
lioatiou of Libel and Application to Plaintiff! Where iliere was' no reasonable pniportioii 
not Disputed.] — In an action for libel, although ' between the damages and tlio cinHimstances of 
the judge is to leave it to the jmy whether, luuler | the case, the verdict w<is set aside ou the ground 
the ch’cumstances, the publication is a libel, on ! of excessive damages. Hams v. Aeuotf, 25 L. E,,. 
the general iasue, yet if they find a verdict for } In 3.5, 





of Ifewspapor — In Actions of Slander— EiFect of 21 
ik-r II (leo. i JTac, 1, c, 16, s. 6,1 — lu an action tif slainlor 
]-ecogiiizanocs ; imiratiug felony to the plaintiff, tlio jury gave; a 
4, c, k, must i verdict for l,y., and the judge certified, " under 
in the action ; il iV 4 Viet. c. 24, s. 2, that tlicrslaudcr vas wilful 
luetor or ]iro- j and nialicious, and under SO A: 31 Viet. c. 142, 
dlegiUion that j s. 5, that there was sufficient reason foi- bringing 
■it'i insufficient, j the action in the superior court Held, tliat the 
.S2P : bsL. J.. I plaiiitiff was not entitled to costs : for thnt by 
j 21 ,Jac. 1, c. 1(>, s. t>, which was unrepealed, he. 
iueil out. with- ! having obtained a verdict for less than 40.y., 'was. 
tile jmblisher | was only entitled to as ranch costs as damages ; 
u't allowed a | and the subsequent statutes were in the negative, 
lizauce of the and, thei'eforo, only enabled the judge or court 
I CJeo. 4. c. 1), j to ceiuify for or allow such costs as the plaintiJi 
the attorney- j was entitled to before the statutes passed, 
im-d. Jh->tnx- \ MunthaU v. Mnrfh).. 3t) L. J., Q. 15. H.i : L li o 
21 L. .1., E.v. jQ. P*. 239; 21 L. T. 7.S3 ; 13 W. Pv. 378. Spo 


ppliciuiou for leave to proceetl i lu considering whether 
;s ui.on iheir recogaizanee or bond , upon a verdict being found 
under II (ieo. I Ac 1 Will. 4, t;. 73. action for .slander, the jiule 
acts judiciahy. not ininistcriaily, approves himself of the a 
Kc the application if, upon rlie brought, will give effect to a 
leni. they are of opinion that the jury of ti contrary opinion, a 
t entitled to [>roeeed against the <liot for 4b,y. as'such an in 
'.V V. Yotnuj ; riuipHii, In rp, 2 d/c/r.v7n//Z, 37 L. T. fo.s.') 711 
32 L. J., E.k. 254 : 9 Jur. (N.S.) 

72: ilW'. IL1U79. 21 Jac. 1, c. 16, £ 

j Implication — E. S. ‘ 

3 jury having found that the 21 Jac. 1. c. 16, ' ' 

-It sufficient, but that the money isc-— 

nt was suffioieur to cover the J^urnonx v. Tintlnq (2 (' 

Ige directed a verdict for the plain- aud JJo/rr 

linages Held, that the plaintiff ^'ro-nr^t 
3f costs 1)y 3 A: 4 Viet. e. 24, s. 2. App. Cas. 944 
/, 4 H. A: X. 153 ; 5 Jur. (x.s.) 127. Where, therefore,^ 

. slander obtained a ’ 

ite under 3 & 4 Viet. c. 24, s. 2- one farthing dauume 
afterwards, j — Li, un action for make an}’’ order or 
go cert itied for costs under 3&4 m.aster t.i.xed tlie e< 
ten days after the trial and during ordinary wav •— Hek 
another county field, that the the costs under such 
t be set aside, not having been event. Ifj. 
liateiy afterwanls ” within the 

J section. Fo)wlil‘o v. Sfmp, 37 Consolidated 

; 3 L. II., C. P. (:U7 : 18 L. T, 722 : | dants.l— Ord. LXV. 


, - Eepealed hy 
C. 1883, Ord. LV.J— The 
(so far as an action for slander 
:oneerned) reiiealed by tlie effect of Ord. LV. 

" P. D. 119) approved, 

'-•ey V. JjpII (36 L. T. 64(1) overruled. 
V. Biwlipjf, 48 L. .L, Ex. 186 : 3 
39 L. T. 261 ; 26 W. li. G98, 
a plfiintiff in an action for 
verdict, but recovered only 
es, and the judge declined to 
'raid ^ny certificate, and the 
;<3sts for the plaintiff in the 
■HekI, that the master was right, 
ulch circumstances following the 
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facts, as tliey were material to answer the ca.se j 
■of malice shewn by the plaintiff's -vvitnesses who j 
spoke to the falselioo<l of the facts, the jury i 
beinjit at liberty, from the circumstances, to infer j 
the knowlerlge of tlie truth or falsehood on the | 
part of the (lefendant, and tliat the plaintiff was ; 
not entitled to the costs of any of his witnesses 1 
called to prove the falsehood of the charges. | 
JIarnxm v. El. i: Bl. SU ; 25 L. J., I 

Q. B. hi) : 2 Jur. (N-S.) !)0 ; i W. 11. 


ih llESTIUIXIXfi LIBEI, by iNJUKC'l’IOJT. 

Court of Common Law—On Trial of Action for 
libel — Matter injurious to Trade.] — The court 
lias ](nwcr to iSf,xae an injunction to restrain a 
defendant from publishing of the plaintiff, lo the 
injury of his trade, matter which a jury has 
found to be libellous. Sau-bi/ v. Eusti'rhrook, 3 
€. B. D. ;«U ; 27 AV. R. 188. ‘ 

Kemble, that this ]iowcr may be exercised by 
the judge who tries the cause, Ih. 

Court of E<luity.]-~A court of equity will not 
interfere by injunction to prevent tiic publica- 
tion of a libel. Cluvk v. Freeman^ II Beav. 112 ; 
17 L. J., Ch. 142 ; 12 Jur. 140. 

AVhether a libel be public or private, the only 
method i.s to proceed at law ; the court of 
equity ha.s no cogiii.sance unle.ss it i.« a contempt | 
bv being an abu.se of the proceediiiffs. A mm., 2 \ 
Atk. 489. ■" I 

B. k. Co. obtained a patent, entitling them, 
as the inventoi’s of a new mode of pi'cparing 
thread, to use the term “glace.’’ or “patent 
glace.” They ascertained that the defendants 
■were selling thread by the name of -‘patent 
glacC” ; and after a correspondence between the 
]jarties, B. k; Co. thereujion filed a bill to re- 
strain them from using the term. The court 
directed a motion for an injunction to stand over, 
with liberty to the plaintiffs to bring an ad ion. 
The plaintiffs publisheil a report, of the proceed- 
ings on the hearing of the morion, which report 
stated that it was established in evidence that 
thf; plaintiffs were the first to use the word in 
question, 'i’he defendants moved to restrain the 
publication the report, on the ground that it 
wa.s untrue, the fact being that 'evidence was 
nor gone into on the motion, and that it would 
have the effect of obstructiug justice and pre- 
judicing their case. Upon the liearlng of the 
motion, the court con.sidcred that the piiiilicatiou, 
though unfair, was not a libel, and not such as 
would obstruct the cour.se of justice, and refused 
the motion. JUiwth v. Fmtns, 29 L. ,T., Ch. (Jill ; 8 
Jur. (Jf.8.) 1025 ; 8 AV. R. t>88. And .see Coleman 
V. We.st Ila/firpoal lip., 8 AT. R. 734. 

The court will puui.sh, as for a contempt, tlK).<e 
who make the publication of its proceedings 
the vehicle of a libel ; but although it has 
the ])owor of restraining the publication of its 
proceedings pending litigation, it will not restrain 
the publication of every unfair report purport- 
ing to represent what takes place in open court. 

■ Ih 

libel Injurious to Property.] — A court 

■of equity has jurisdiction to restmin the publica- 
tion of any document tending to the destruction 
of property-, whether consisting of money- or of 
professional reputation by which property is ac- 
quired. IkU'an V. Jlohlen, L. R. 7 Eq. 488 ; 20 
JL. T.,357; 17 A7.R, 482. 


The publication of a notice stating that the 
plaintiff was a partner in a bankrupt linn was 
restrained. Ih. 

The court of chancery has no jui'i.sdictiou to 
restrain the publication of a libel as such, even 
if it is injurious to propertv. Prudential Antair- 
anee Co. v. Kmlf. 44 L. J.. VAi. 192 : L. R. 10 
Ch. 142 ; 31 L. T. 868 ; 23 W. R. 2-19. 

The prosecutors in a trade nuu'k (-ase offered 
110 evidence against tlie offender, and he was 
acipiitted, he giving a letter of apology, with 
authority to the prosecutors to make such use of 
it as they might think necessary. The prose- , 
entors published this lett er by advertisements, a ud 
continued to do so for nearly trvo mouths ; — 
Held, that the arrangement as to the apology 
was not void as maile under duress, and that 
the jirosecutovs coukl not be restrained from 
, Continuing to publish the letter. Fisher v. 
AMllinnris Co.. 44 L. J., Ch. 500 ; L. R. lO Ch. 
297 ; 3-2 h. T. 828 ; 23 AT. R. 480. 

Libel Injurious to Trade.] — Upon tlie 

motion for an injiuietion to restrain the issuing 
of an atlverti.<ement containing false representa- 
tions calculated to injure the idainliff’s trade, the 
court was of opinion that, notwith.<tandiug the 
decision in Prudential Asnurauce Co. v. Fnott 
(supra), it now has poii-er by the Judicature 
Act, s. 25, sub-s. 8, to restrain the publication of 
such an advertisement, but declined to do so upon 
an interlocutory application, dliorley's Cattle 
Food Co. V. Jlassum, 48 L. J., Ch. 713 j 6 Ch. D. 
582. 

The court has no jurisdiction lo restrain by 
injunction the publication of a libel injurioiis 
to trade. Thomas v, WUliienis, 49 L. .1., Ch. 
805; 14 Ch. D. 884; 43 L. T.'Sl : 28 W. R.' 
983. * 

The Court of Chancery refused an injunction 
to restrain the defendants from continuing to 
publish statements that the skates about to be 
introduced by the plaintiffs were an infringe- 
ment of the defeiulants’ patent. Hammersmith 
Shatimj liiuli Co. v. Puhlin Sliatiw] Hi nit Co., 
Ir. R. iO Eq. 235. 

There is no jurisdiction to restrain a publica- 
tion, whether libellous or not, merely- because it 
may- teiifi to injure property-, Ih. 

I Imputation on Solvency of Trader — Oral 

and "Written Statements.] — B. was employ-ed to 
manage one of L.’s branch offices for the sale of 
machines, and resided on the [)remise,s. He wa.s 
dismissed by- L., ami on leaving gave the po.st- 
mastcr directions to forward to his private 
residence all letters adth'essed to him at L.'s 
l.'r:uK;h office. Ho admitted that among the 
lettei's .so forwarded to him wore two which 
related to L.’s business, and that he did not hand 
them to L., but returned them in the senders. 
After Ids dismissal he went about among tlie 
customers, making oral .statements rellecthig on 
the solvency of L., and advised some of them not 
to pay L. for machines which had been sujqiliod 
through himself. L. brought au action to resirain 
B. from making statements to the cu&trmu'vs or 
any other pernon or persons that L. was about to 
stop payment, or was in difficulties or inwilvent, 

1 and from in any manner slandering L. or injuring 
his reputation or business, and from giving notice 
to the post-office to forward to B.As residence 
letters addressed to him at L.’s oflice, and also 
asking that he might be ordered to witlulraw tlie 
notice ah-eady given to the post-office : — Held,-. 
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tliar the court has jurisdiction to restrain a 
})er>oii from making sianderniis statements calcu- 
latril 5i) injure tlu; lu-isiiiess of anothei' itcrson, 
and that thi'< jur;s>lie.tiou extemh to oral as well 
a^' wiittci) rial cnieius, though it requires to be 
exerci'-ed rvith great caution as regards oral statc- 
juent> ; and that in the {.resent ca<e an injunction 
ouLilu to be 'jrranted. Jlci'manii Liwij Bmn. 
tAl. J., Oh. ili^s : :>(; Ch. I). HOt) ; al L. T. 112 ; 
m W. R. !>!•{ : l.s P. 7u8~Lh A. 

Describing Ship as “ Class Suspended.”] 

— An a^'ociafi.jn f.tmied to sujqdy, through an 
.aiiiiual {lublished registry, information, as to iron 
shij.s. to imanbers and su])scril)crs, anri reserving 
the right to make periodical surveys of ships 
regiNicred. objected io certain alterations made in 
a slii{) of its highest dassitical ion, inserted the 
woiiP "class sns{icuded " op{)osite her name in 
their list, and refusctl either to omit those words 
or to -witlidraw her name from the list: — Held, 
licit there being ikj {imof of malice, falsehood, nr 
unfair dealing, the a.ssoeiatinn wa-^ entitled to 
pttbli.di bona tide oiiinion. althn\igh it was in- 
jurious to the i)ro{>erty of the shiitownors, and a 
motion by the shijRiwners, to restrain publication 
of the words -class suspended,’’ and to eom{iel 
the withdrawal of the shi{) from the list, was re- 
fused with costs, f 'hirer v. Jhn/dr/i. 43 L. J., Ch. 
(Jti.-i : L. R. IT Eq. I'JO : 22 \V. K. 2a4. 

Bival Works — ^Advertisement to mislead 

Public.] — ^Whore there .‘ire two riv.al works, the 
court inU restrain the i)]' 0 {>rietor of one of them 
from advertising it in terms calculated to induce 
the {rttblic to believe that it is the other work, but 
will not restrain him from publishing an adver- 
tisement tending to disparage that other work. 
jSbeff’// T. Fhher, 11 Sim. oSl ; 10 L. J. Ch. 


To restrain Publication of Letters.] — A. 

brought an action against B., the editor of a 
newspajser, for stating in his paper that the 
plaintiff was the .author of a certain libellous 
article which had ai>{)eared in the {lapor. To 
this action B. {deaded. by way of justitication, 
that the matter from which the article had been 
drawn u{( had been furnished by the plaintiff in 
lettei's written to him by the defendant. U{)on 
the action coming on for trial, the defendant 
.submitted to a verdict of 40, v, in favour of the 
fdaintiff. The defeiuLant afterwards showed some 
of The letters to third {lersons. Uiion a motion 
before answer, to di.ssoive an injunetioti, which 
the plaintiff had obtainetl to restrain the jiublica- 
tioii and {iriiduction of the letters, the court 
refused the a{){)Iieation, more es{)ecmily as ujiori 
the motion for the injunction the plaintiff li.ad 
produced iin aihdavit to the effect tlmt the 
Verdict was taken under an arrangement that 
tlie letters .should lie given uji. which affidavit 
was not sufficiently contradicted on the motion 
to dissolve. Pidiih v. Guthemde, 1 Coll. b(ir). 

Interlocutory Injunction.] — The High Court 
has jurisdiction to grant au interlocutory in- 
junction restraining the {utblication of a libel. 
Boiiiiiird V. Prrrmnan^ 00 L. .1., Ch. 017 ; [1801] 
2 Oil. 200 ; 0.7 L.’T. aUO ; 30 W. K. 43.7.' 

Circular on Management of Company. ] — 

A solicitor, acting for some slmreholders in a 
conqiany, {iriutcd and circulated, but only 



V among the shareholders, a circular containing 
I very .strong reflections on the mode in which the 
j company had been brought out, and on the con- 
duct of the promoters .and directors, aud pro- 
qiosinga meeting of slmrehcilders to take steps to- 
proteA their interests. The company com- 
nieneed au action to restrain the further publi- 
cation, and a{>plied for an interlocutory in- 
junction, which was granted by Vice-Chancellor 
Bacon: — Held, on appe.al, that the court has- 
jurisdiction to interfere on interlocutory aftplica- 
tion to restrain the publication of a libel. Quartz 
mu ComnUdnfed Gold Muihu] Co. v. Brail, 31 
L. J.. Oh. 874, ; 20 Ch. D. 501 ; 4(i L. T. 746 ; 30’ 
W. 11. 583— 0. A. 

But held, that this jxtriscliotinn is to be exer- 
cised with great caution, and will not in .general 
be exeicised unless the apiilicant stitisites the 
court that the statements in the document cora- 
{tlained of are tintniG. Ih. 

Held, further, that still more caution i.s requi- ' 
site where the document in question is primff 
facie a privileged communication, so as not to be 
actionable unless exiiress malice is proved, the 
question of malice being one which cannot cou- 
vcnientl.v be tried on a,n interlocutory applica- 
tion. Ib. 

In the presoJit case the court not being satis- 
fied on the evidence that the statements in the 
document were false or malicious, the order for 
an injunction was disch.arged. Ib. 

Statement as to Solvency of Friendly 

Society.] — An interlocutory injunction w.as 
granted to restrain the circulation of .an -untrue 
statement as to the financial position of a friendly 
society. Hillw Hart- Darin, hi L. J., Cli. 845;. 
21 Ch. D. 798 ; 47 L. T. 82 ; 31 W. R. 22. 

Trade Libel — ^When Granted.] — Since the 

passing of the Judicature Acts the court has 
jurisdiction to restrain by interlocutory injunc- 
tion the publicatiou of a tr.ade libel, but as, if it 
grants such au injunction, it must pronounce the 
publication to be libellous before it has been 
found so by a jury, the jurisdiction is to he exer- 
cised onlj' in the clearest ca.ses, where any jury 
would say that the matter complained of was. 
libellous, atul where if thcj‘ found otherwise their 
verdict would be sot aside as unreasonable. 
Lh- or pool J-IousL-liold Storrs Ammutiou v. Piwith, . 

57 L. J., Ch. 85 ; 37 Ch. D. 170 ; 57 L. T. 770 : 

58 L. T. 204 ; 36 W. 11. 485— C. A. 

Tlic question .as to granting injunctions to- 
restrain {uiblicatiou in a ncwsjjapcr of reports 
and correspomlence containing unfavourable 
statements .as to the position .and solvency of a 
joint stock company, considered. Injunction to 
restrain the publication of future articles reflect- 
ing unfavourably on a company, refused on the 
ground of the difficulty of granting au injunction 
wliicli would not include matters that might 
turn out not to be libellous ; and because if the 
injunction was granted in terms to restrain what 
was libellous the question of libel or no libel 
would h.ave to be tried in a veiy unsatisfactory 
way on motion to commit. Ib. 

- — Libel Injurious to Trade— Before De- 
livery, of Statement of Claim.] — The court has 
jurisdiction under the Judicatm-e Act to grant an 
interlocutory injunction restraining the publica- 
tion of libels alleged to be injurious to the 
pliiintiff’s traile before delivery of the statement 
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tlM-e are coiitlictiii.i? atiklavite as to! ' ' ' 

' .:Uh p^iSrt'irrf is 

iti{. 177: 70 L. T s.r, • ns J P H Otli«r etmuls. fV.r oilier recent lil,el,s, 

iVr LnrcU JtMiee. ■r;;iai anil IW The n Ih?!'? ’ i‘-'^- • 

<‘ 0-0 of ho^nttinl v. />/•/•//«/«// (ns'uf 9 f-n vi-ni .^ n mTi been proved rvii bin six 

2<:<0 ha- e-lahlished, a. a 4o of in-aerile" lint i d a ^ ‘r . r 

Mioh an inji.ncfio.i shall not be JanlodA^xUr ,^ ain n-e? (,i ila^^ h ! 

faets iif each nisLvas to \\djetlica‘ it is ‘‘iust; aiifi ! 

convenient, within s. 2.7 of the ^Tn^Heatuie Act, . to“sW^aT..^ Publications proved 

IS..}, to jiTant such an injunction. I'ur Lord ' ( ; ; Malice. ]~\Mien a siibsepuciit publica- 

Tialsbury and Lord Justice L:ivev ; There i- no ! a 4‘ ‘’i "i evidence lo shcM' the nnitnns of the 
i |be judp-c in sunnning up leaves to 
iiitalwutoiy nijntiction, bcdweet, a cas^ whether the proposed jaiblication is 

afftctinir trade or property and one afl'ectiin-- 1 ,, f ’ ' ^ <bttna 2 :t's. he is 

diamctens. Ih. ‘o | not boiuid to point their attention to’ the sub- 

a u'“ rmciplM, not Pacts.]— On i ;l!;i>)af!i» twl '“'itbi™ '!. ‘oL*“’l 

i- ocnscucnce c. 

.-heets stud holveney of the society : — Hehl that pbtintiff with fraud and offovirirf 


i-a.o.j;t.4,us complained of. if false, were false as 
statements ot imnciples. not of facts, an iniurie’- 
tion coidd not be gtanted JMk.nt v. Wull, A 
L. J.. Ch. 464 ; L. ]{. 1.4 Eq. fjpj ; 26 L. T. tiJl. 

II. damages. 

1. Gexerally. 


I tile arrest ot the plaintiff in conscnuence of t he 
|ach;ertiscmeiit after the conimenceinent S Jhe 
■*'bo defeiKlant could not 
afterwards complain that the iiuW hi ht 
' .summing up, did not expressly tell & jun' tlnat 
thS'"io5I'sid?!-^r subsequent arrest into 

fot the l bel estimating the damage.s 


DeSdanf'^^ f® Considered-Whole Conduct of ^ ’ ' ’ ' ' ' 

JJefendant.j— In a.sse,ssiiig damaces, the iurv ai'o 

toa SS..*';; v't'.™? l'«MW.c,l ,b,™ to th !"p<».*>litoncn W a7 S“ IJ 

... ... „n ^ ^ 

rival newspiq.S‘\woinhtot- Damages. j-Tho clitor and pro- 

5 «taf^£ 


Ihcro wa,- no .uroixiul for a now trial. A'm>/ v. 
.Shrrhrh. ;r. q, I!. 201! ; L. li. 1 Q. B. {^(J ; 

12 .iiir. (x.s. ) S);57 : C D. .v s. 4.su. 

Jn :i!i artiun of slaink'!', wUoi’e llicro is no real 
injiua. tiu; jury may tind a vonliet for riominal 
•.ajuayn-s. ira/.-r/ht x. Mm-riK. 2 F. it F. 2i>. 

In Actions by Partners.]— For a libel amainst a 
<-oi.arntei'djii,. the jury may rake into their 
eoii-!(!eriiiif!!i._ ill estimatin.L'' the dama.tros to 
_wh eii tin iilaiutif'f', aie entitled, the jinKpeetive 
nijiny v.-hieii may aeeruo to the partnershi[) ; 
oo!u tiu; det'-ndanr s ae(. tVm/mv/ v. IF/7/m;«.v. 
s J < ar. i*c F.. im. ’ 

in a joint aetion of liliel liy two jiartneis. 
dama.'j-o' (-aniiot lii' eiven for any injnrv ttt their 
jirnate Joeliim'. tmr only for Mieii injury as thev 
may nave .-ii-iaiiied in their joint trade or hiisi- 
/T/iiitlnini V. 'A Car. iV; I'. 

Entire Damages on Several Slanders,]— Xo 
t.did jmlLfim-nt can lie given u[)on an tisx'ftsment 
ol entire damago ui,on several counts in slander, 
one ot which cfmnts dischxes no cause of action. 
-/Jfi;/ V. Ikohi/ifitifi. 4 X. F' .M. Ss-f • l A. iV: E .'lut • 

L. -J.. ]i.v. :t,sl — Ex. Ch. 

And in .such case a venire de novo will be i 
awarded 7/c S. P., Pniifirrfo/i v. Chf/.v, 10 i 

B. -ltd : Ii; L. .1,, q. B. 4o3 ; 1 1 .fur. 1011. 

But wliere some of the words spoken are I 
actionable, and .some are not, and are contained 
in one count, and entire damage.s are given they 
are recoverable. v. S'^,). B.’ H41 • 

L-» L. J„ (j. B. 240. ■ ’ ( 

6 & 7 Viet. c. 96, s. 2— Payment into Court.] < 
_ lo an fiction for a libel the defendant pleaded 
in accortlanee with {> ,5i: 7 Viet. c. 96, s. 2, that i 
tiie alleged libel was inserted in a newspaper 
without actual malice, or gross negligence, ami 
that he liad made a full ti])ologv, and paitl ol. - 
into court. The judge directcsl the jiiiw, that i 
in assessing tlie damages they were to di.sregard c 
tlie payment into court, and to award damages « 
indejicndently of such amount Helil, a ri^t r 
direction. J/u/r,- v. J/r,i‘ku\ 37 L. J ' Ex “l • t 
-L. E. 3 Ex. 1:17 L. T, 151 Kj W. li. iuy.‘ ' ’ -■ 


DEFAMATION— 


I sniipoit lui action for alaiiiler ot a man-iccl ivoiiwii, 

, I although her husband is living and bound to 
i maintain her. JJriv'mw Sulomem, 41 L. J O B 
: 10 j L. Ii. 7 Q, B. 112 ; 25 L. T. 799 ; 20 W E* 

L j lb/* ■’ ■■■ 

j E^usal to Employ Wife as Servant — Sland 
i I on Wife.] — In an a ei ion by husband and w 
■ tor slanderous words actionable in themselv. 

• .spoken of the ivife, they cannot recover i 
s special damage the loss sustained by reason of 
party having refused to employ the vvife as 
servant Bp.nijatp v. Gur (liner, 4 iM. & AV 5 • 

L. J., E.X. 201 ; 2 Jur. 470. ’ 

apart from Hus 
band.]— Ihe idamtiff, a ui.arried woman iivii 
Xidc^'Tt -'"t brought flit action tif 

da c -v-f •" The alleged 

I C.I sG and the consequenees were stated to be 

t be *:''l*»birion. and that throng 

the (Teteudaiit having cansed an irroriaralTle 
breach between the plaintiff and her hfiYw 
her husband had deprived her of her own house 

! IichYi lY consequence of the slander was not 
‘/rSl V rf action- 

Must arise from Dse of Words.] — Snecial 


Words are not actionable, with special dama^re 
nnless they are of f hemselves disparaging. Antin’ 
l-Mn>!!fo(K 3 X. & M. 117 ; 5 B:& Ad. (>4r/; 

j.-. K OC i, il2 

Loss of Material Temporal Advantage.] — 
ihe .special damage noce;>s.arv to suimort'^an 

ar?nn/ ^vord^ siioken 
a c nor actionable in thomselvos, must be the 

temporal advantage. 
Mohertnx. llohnfn, 5 B. & S. 384 • 33 L T f) R 

1 1.. .J«r. ,o»T , J; 

<)I void,-, spoken, a plamtili is deprived of snb 
wluSn’r/l ** suthcient temporal daniage 

•afV ofsirsofc"- ,s 


f Th7fTct^^Jh.!f Y? of Slander.]- 

'h m * Y * floiamatory words, not actionable 
It in themselves, nave occasioned illness does not 
•d constitute special damage so as to give ’a riHg J 
;s action, either to the pei^on defamed or^fif -f 
It nmrned woman) to the husband, illness not bdnt 
; the 11 . 1 , tmal or immediate result of words spoketf 
^opp y. Mhopp 5 H. Ik aX. 534 : 21 i'T Ex 
. b .Jur. (>t.s.) 433 ; 2 L. T. 290 ; 8 W U, 

1 1 ~7~, consortium of Husband 1 Fru.. 

rf : a‘,“:,srj ei t's-f 

’.BiiSFdSzSBm 

. wiisccimnoo of tio slander. | 

, Slander on Wife of Trader r 

Custom.] — An action by a trader aPco-in 

mxji tho premises wtoe hi resHerland 





on business, whereby he was itijiircd in his 
specified persons and others 
had theretofore dealt with him ceased to do 
so, IS niaiutamable on the ground that theininry 
to bs bnsiness is the natural consequence of the 
words spoken, which would prevent persons 

E^\. 281 ; 1 Ex. D. 01 ; 34 L. T. 500 : 24 W. R. 

Held, _ also, that .special damatre mia-ht be 
proved by general evidence of the falling off of 
lu.s busjnc.s.s, witliout shewing who the persons 
were who had ceased to deal with him, or that 
they were the persons to whom the .statements I 


! I y. 2f' Qidster, 1 Camp. 49, n. 

j Ho Special Damage— Rovice 
Community.]— In an action for 
wnrds im})utiug unchastity to 
(alleging, in .substance, that .she 
home, not to go into a convent bit 
wms pregnant), the plaintiff allc! 
words were spoken of her as a' 
religions comnur- -' . - 

slander (1), she 
as cU novice '' 
the commit"’ 

I leave of ah, sc 
sick relative . 

by her ncighboiirs and friimds' 
admittedly entered the 


community, rind that by rea.son of the 
" .13 was disqualified from continiiirio- 
(2), disqualified froni : re-enterinS- 
community, as she bond fi.le intended,’ affe 
^ serice for the purpose of attending a 
m- (3), she was shunned ancl avoided 
The plaintiff, had 
community as a postulant 
novitiate, but left within 
or her admission, and w^as. 
'"rcct years before the 
1 evidence was given 
.reached the community. By 
commimity six months should 
a postidant, and : tw^o years. 

Status in the commimity. The sisters of tim 
cominunity were prcclucled from Imldin? anv 
profession, took vows of 
poverty, the income of their property (if an?% 
being held for the benefit of the instituS • 

plaintiff as a 
actionable per se. or wuth- 


the speakiug cd the words, that is speciaYdmnay • 
dir c?’ had dealt with him, the 


j and commenced her 
.seven montht. 
continuously absent for three 
date of the slander. Ni 
that the .slander 
■ the rules of the i 
be spout therein as 
a.s a novice, before 


dealing might have turned out unprofi 
bforey v. Ckalhiiuh, 8 Uar. k l\ 234. 

Damage not natural Consequence of V 
spoken.]— Claim, that the plaintiff was a c 
fo n ;"^;“‘-'’“l'Cfship of the ll. Club, but ut 
ballot of the members was not elected • tl 
meeting of the members was called to con 
an alteration of the niles regarding the elei 
of members; that the defendant^ falsely 

luahciouslv snnl-p nn,l X, y . 


was .signed urging the committee to kS” 
him ; "as how’ever” he wms there only for a 
Srtll ^‘o^i^ittee did not proceed 

further ; wdiereby the defendant induced a 
majority of The members of the club to retain] 
the legulations under which tlie plaintiff had 
hc^u rejected, and thereby prevented tlie plain- 
tiff tiom again seeking to be elected to the club • 
—Held, upon demurrer, that tlie claim disclosed 
no Ciiuse ot action ; for the wands comiilained of 
at’boiiable iii themselves, must bo sup- 
^ in order to enable the 

plaintiff to sue ; and ihe damage alleged w'as 
'>!tagc»UmnM “n 

nionej, and was not the natm-al and probable . 


kles'^nf within thS 

niJes of law applicable to ca,«es of oral slander 
.suftcient to sustain the action. SmS y 
2I(telian, 18 L. R., Ir. 133. v. 


Hot Hecessary that Words 
Reved hy Person whose i 
Damage.]— In order to .support 
detaniatory wmrds actionable on 
special damage, it i.s not nece 
person whose act const, itutes the 
ishouhl have believed the defa 
provided that he acted in cons 
words having been spoken. Kni 
hi. & H. 467 ; 1 A, i: E 43 • 3 L ' 


^amage too Remote. j-The proprietor of a 
public amusement cannot maintain an actioii 
AUamst a man for a libel on one of liikS 
fm-mers, by reason whereof .she waas deteLed 
fiom ajijieanng on the stage. Ashley y 
Ranm Peidm. 194; 1 Esp. 48; 3 R. R. 686. 

£ ft of a third iiarty 

to fnlhl a contract may give a right to spc-cial 

mn>¥n ^ «««h refusal be the 

IHobable consequence of the utterance of the 


of it.] — In an action of .sh 
.shcw'ing sjiecial damage, mi 
io the evidence of person^ 
sianderou.s statements from 
•sidf. Uutheeford v. Erwns 
Bing. 451 ; 4 Car. ic P. 74’ 
86 ; 31 R. R. 465. 

The plaintiff alleged .siic 
woids .sjioken by the defer 
this allegation could not lie 
that the (iefeudant had spuk 
and that itamago ensued in < 
repeating them as the woirh 
nnedy. T-fcc/w, 7 Bing. 211 
L. J. (0.8.1 0. P. 6 
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In an uc! ion for plandei’, evidence tlnit a par- tlisenntinnod giving him the profits which ihey 
ticnlui- pefitiii. who wa- not present when flte miiallj had and otherwise would have given,” 
hluHi!! \\a- iiTitu L fi.i^ ee.iMd to -how hospi- without saying who those persons were, or by 
tidiry to tlie plaijuitl’ in eouserpienee of a subse- what authority they excluded him, or that he 
quoiit ri'petiiion by .-oine <ine in such ponson’s was a preacher duly qualified. Hartley v. 
licrii'int.'' of the slander C()mpliiiiied of. i.s no evi- Herrhiy, S Term Kep. 180 ; 4 It. R. G14. 

<k-nee of s[(ecial damage. Clarke v. Horyan, 88 A ]>hiiTitilf was posse.ssed of shares in a silver 
L. T. H.bl, ' mine, touching whieh shares certain claimants 

A. spoke slrunlevous words of B. in the. hearing had filed a bill in chancery, to which the pliiiii- / 
of A.. 1!.. aiul C. only ; t,’. repeated the slander tiff had demuiTed : — Held, that, ^sdtlla^lt alleging 
to !>., who, in eonse-'juence, would not employ special damage, he could not sue the defendant 
B. that, in an action l^y B. against A., this f<jr falsely itublishingthat the deunuTer had been 

s]H.'cial damage couhl nor be gone into, as B. did overruled ;thatthe i>rayerof the petition (forthe 
3 ioi iicar A. .speak the word-. THiniicliJf'i; v. ajtpoint ment of a receiver) had been granted, and 
d/n.«. 8 Car. k K. b:>. that jicrsons duly authorised had arrived at the 

'i’h!' di-mi—al by the ju-ilice eommisMoners of mine: — Held, also, that an allegation that the 
a jiohci' (ion-t!tble, iii (>onv,-qmmce of a rejtorf j)Inintiffi was injured in his rights, that the 
duly ijitido to tiiem oj' a cen-tirc uttered on sudi shares were Icsseiled in value, that divers persons 
police otliccr by !i ju-iice <if tlie jteacc, is in believed that he had no right to the .shares, that 


it.self .-utlicient evidence of -peeial dainagc to the mine could not be worked, and that he had 
sustain an aerioii of -lander agniri'^t the justice, been preveuted from disposing of his slmres, and 
Kemhlliai v. Malthy, Car. ami .M. 402 : 2 from working the mine in so ample a manner us 
.M. iS: Boil, 488. But see JCni'tterx. L((mhH>'i he otherwise would have done, and was prevented 
L. J., Q. .0. 72(1: 11 il. B. 1). .088 ; 40 L. T. 202 ; from gaining divers profits which would other- 
32 W. ii. 248 : 47 .1. 1’. 8(J.') — C. A. wise have accrued to him, was not. a sufficient 

hi Mich an action evidence, of malice is neces- special damage. Malaeln/ v. Soper, 8 Bing, 
sary ; for it is the duty of the justice to exiivess (n.O.) 871 ; 3 Scott, 728 ; Q L. J., 0. P. 82. 
liis o}iininn of the comluct of police constables, 

in order that the police connni-^umers may have Proof of Special Damage — General Injury to 
proper information on which to proceed, in Business.] — In an action for libel, the rule of law 
making iri'iuiries to enable them to regulate the j-j^g plaintiff relies only on general 

force under their direction. lo. injury to his business, he may shew by witnesses 

r or verbal slander not actionable per sc, the the general diminution of that busine.ss, becaii.se 
declaration alleged as special damage, that, in the iaw assumes the existence of a general injury ; 
consequence of the speaking ot the words, four the plaintiff seeks specific damages, he must 

^ eiistoiners had eea.sed to deal gj^g specific evidence, Deletial v. Iliyliley, B 

with him. ihree of those persons proved oniv p . 

that they ceased to deal with the plaintiff in con- Qu a statement of special damage by loss of 
sequence of reports they had heard 111 the neigh- custom, the customers themselves must be called, 
huuriuuid ; but the tourth proved the spc^akiug 

by the defmidant, of words substantially as ^^rds spoken of the plaintiff in his trade 

cdiargcd. and staled that ho did not deal with gj. busine.ss, with a general allegation of loss of 
the pliuutiff afteruavd- ; Held, some eviiffince business, it is competent to the filaiiitiff to prove, 

and the jmy to assess damiiges for a general lo.s.s 
.B.) 088 ; 1. Li. 1. _Jt>. or decrease of trade, although the declaration 


In an action b\- a surgeon and an accoucheur f^jigges the loss of particular customers as .special 
for slamler imputing that a female servant had which is not proved. J?r«ii.vv. Hurries, 

had a bastard child by him. whereby lb would 1 h. & N. 2.H ; 26 L. J., Ex. 31. 

JK>t ciiijlioy him as an accoucheur, and he was 

otherwise injured in rhe wav of his hnsiness, it « , , „ , , 

was proved that tlie words Vere spoken by the , General loss of Hospitality ]-Semble, 

defcmhmt in conversation with I). i—Hohl, that evidence of a general falling off, since the 
the plaintiff was not ciitiilod to recover .such Imm when the slander was uttered, of the hospi- 
dainages in respect of a general loss of business shewn to the idamtift is evidence of special 

4is might have been caused by repetitions of the ’ 

ftlander, but could not have arisen directly from *0 L. J., Ex. 2S1 ; 14 W . It. 487. 
the speaking of the w»mls bv the ilefeiidant to D. 

v.AS'w//M..'>n.kX. 4riU ; 21) L. J.. Ex, 12;“). When not Headed— Libel on a Ship.]— 

In a declaration for a libel upon a ship, imputing 
"When sufficiently Alleged.] — A declaration unseaworthiness, the plaintiff may give evidence 
was auumilod by in.sertiiig an allegation that of special damage, although ho lias not averred it 
the words were* siiokcii of the plaintiff in his in his declaration, becau.se a libel upon a chattel 
character as an auct ioiieer, and the fact that he is not actionable, imles.s the owner sustains some 
had had a transaction with a third iiarly in the d.amagc thereby. Ing ram x. Lawson, h Car. & P. 
way of hisbii-incxs as an anet ionecr to which the 826. 

Word- might apply, is suffieiont ro support tlie 

alleeiatinn. Itammlale w (ircenaere,! ¥ .ic FAM. By Cross -examination of Plaintiff.] — If 

In an action for consoipiciitial damage from A. has .sold goods to B., and wouhl not deliver 
slaii.lci'. imputing incoiit inence to the plaintiff, them without payment, and it is alleged in a 
it is enough to .state, that he wa.s employed to declaration forwards by B. againt 0., that this 
preadi tr. a dissenting congregation at a certain non-delivery was special damage resulting from 
liecTised chapel, that he <lorived considerable words spoken by 0. to A,, the counsel of 0. may 
profit by his preaching, and that by reason of ask A., on the trial of the action for the words, 
the scandal, “ persons frctiucnting the chapel had whether he did not refuse to deliver the goods 
refused to permit him to preach there, and bad from what other persons said of B., and what 
VOL. V. 22 
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oi^o persons did say. King v. ]T'lif#,e, 8 Car. & P. occurred before one td' Ins majesty's commis- 
.i. * .siciiiers of inquiry res[iec'.img coi‘i)nratioiis ; — • 

Held, that the defendant could iiorgive (;videuce 
,, , of the aeciiracT of i he report as a mat 1 rr nf j usi i- 

3. tllucuMSTAKCns K Aggkavatiok of. fixation, l)Ut that he might give Mich evidiaiee in 

mitiuratiou <if damages. CharlioH \. Widioii. ft 
Car,‘'&P. ;m 


Justification Pleaded.] — Actum for a libel. 

Plea, not .aruiltr and a justification. The latter 
jdea was abandoned at the trial, and the, defence 
relied upon was that the alleged libel was a Justification not Pleaded — Character of Plain- 
lirivileged cfunnuinicfilion : — rield, that the plea tiff,] — ^\Vhcre there is no plea of justificat ion, 
of judification was no evidence that the comrau- questions cannot be asked tending to shew the 
nieariou was not made bona tide, though it phuntiffs previous bad character in mitigation of 
might be considered by the jury in aggravation damages, BmccijirilU v. BnUry, I P, ik h', 
of damages, after they foiuul that the eommurii- 53fi. 
cat ion was not so made, Wihvii v. Boliinmn, 7 

Q, P, ; 11 Ij, -I., Q, B, l!lb ; if Jur. 7'2{y. Provocation.] — I’he defendant may give evi- 

dence ()f provocation i7i mitigation of tlamages, 

‘ and may for that purpose shew that, the plaiutifi;' 

5 had used expressions calculated to provoke him, 

' both in writing and verbally. Trajyiey x. Bhthjf, 

' 7 Car. & P, C., no\n. Tarplmi Blal>egy 

^ 2 P>ins. (H.c.) 437 ; 2 vScott, 64.2 ; Hodges, 414 ; 

'• .0 L. J,; C. P. S3. ■ 

In order to the admission of libels by thet 
plaintiff in mitigation of damages, it must; be 
j .shewn with precision that such libels are 'dT'' 
. given date, and relate to the libels by the defen- 
dant. Ih, 

' The defendant may shewa in mitigation, that he 
was provoked to issue the libel by publications of " 
, the plaintiff refiectiug upon the defendant. 
^ iVatts V. Fmaer, 7 A. & E. 323 ; 1 M. & Eob. 

1 449 : 7 0. & P. 369. S. P., Moore v. Oastler, 1 
: M.&Eob. 451. 

In an action for libel, general evidence that 
the {fiaintiff has been in the habit of libelling 
the defendant is inadmissible. WaMey Y^Johmmh 
1] E. vk M. 422 ; 27 E. E. 767. vS. P., FimertAj v. 
L 2 Camp. 76. 

r The defendant, cannot, in mitigation of 
’■ tlaraages, put in newspapers deposited: at the 
Stamp Office, containing libels on himself by the. 
plaintiff ; for, non constat that any such news- 
md were pubii.shed, or came to thelaiowledgo 

tlie defendant. Hor can the defendant put in 

the copy of a work published by the plaintiff, 

] unless to shew that .such work came to his know- 
’ ledge and provoked him to write the" libel, 

' ^ Watts V. Fraser, 2 N. &: P. 157 ; W. W. k H. 
451 ; 7 A. & E. 223 ; 6 L. J., K. B. 226 ; 1 Jur. 


Eidioule.l — Proof that the plaintiff had been 
made tiu! subject of laughter at a public xiu'eting 
is mhni'sible, as identifying his person wit.h the 
siibjcct of a libel, and as [uriof of the eonse- 
(iuencc.s which had necess.urily resulted, to him 
from its a])plicatioii. t.'ooJi y. Wai'd, 4 M. k P. 
99 ; 6 Binit. 469 ; 8 L. J. (O.S.) C. I*. 126 ; 31 E. R, 
456. 



Taking- libel from Kewepaper.] — Wiiere a 
iibeliuUH ii.-tter refers to a lui-wspapei^ :is eoiitain- 
iifL^ Thi: s]:uu!i,'r(iiis iu;drr;rs imputed to the plain- 
tdf. tile dofomiarit may <i-ive the newspaper in 
evidemie in mitigation of dainaems. MuUctt v. 
Jllll/nu, 1 E-.p. 2ivS, 

Newspaper Copying from Another.] — In niiti- 
gafion Ilf damage- the defendant was allowed to 
shew that, iie cufiied the libellous statement from 
auotlier iitiw-jiaper, hut was not allowed to shew 
that ir ttp[)eared eoncurrently in .several other 
new-jiapers. Sniiiiih-i\t v. Ulilh, (5 Bing. 213 ; 
3 M. i.y P. r,20 : « h. .i. (O..S.') C. r. 24 ; 31 11. 11. 
334. See Creecpij Carr, 7 Car. &; P. ti t. 


DENTIST 

See MEDICINE. 


DEPOSIT NOTE. 

See BILLS OF EXCHANGE. 


epapar Publishing Communication of 
londent.] — In an action against the editors 
wsj iaper for libel, the fact of the libel being 
erl on the communication of a con-espoii- 
not adnii.ssible in mitigation of damages 
; T. Clark. 2 M. k Boh.’ 312. 

Eepeating previous Privileged Puhlica- 
-A liliol in a newspaper in sub.stanco and 
de and witlinut malice or ill intent taken 
previous publication which was privileged 
eient to justify a jury in giving only 
1 ilaraages. Dark v. Cuthvsh. 1 ik F 


DEPOSITIONS. 

Before Magistrates. ]— -Nee Crimii; 
Under Commissions.]— Nee Evidei 


Proof that Plaintiff has recovered Damages 
for same libel in another Paper.]— In an action 
for a libel published in a newspaper, the defen- 
dant cannot go into evidence in mitigation of 
damages to shew that the same libel has apijeared 
m auotiier newspaper, from which the plaintiff 
has already recovered damages; but the defen- 
dant may shetv that he copied the libel from another 
newspaper, and omitted several passages con- 
tained in that newspaper which reflected on the 
diaracter pt the plaintiff. Creeveij v. Carr, 7 
A.*»ir. oc P, 04. * ’ 


DESCENT. 

See ESTATE. 


DESIGNS* 

See COPYRIGHT. 


TITLE. 


SiiAifDER or Title. 


DE SON TORT. 

See EXECUTOR AND ADMINISTRATOR- 
TRUST. 


DEFENCE. 

PRACTICE (PLEADING). 
Of the Realm.]— iSir War. 


DESTROTECriNSTRU. 

MENTS. 

See EVIDENCE. 


DETINUE — Action For, 



DETINUE. 

A. ■\Vhat is. 071), 

B. Action ifOR. 

1, In w7f at Cases, 

' «. Cieiiemll.v, 67JI. 

b. For Goods, 6SO. 
e. For Deeds and Seciirities, 682. 
d. For Letters, 68J-. 

2. On Distresses, 084. 

Fnrties to Site, {! 84 . 

4. Statuttuif Zimitatimis, QSo, 

. 0 . Sfaifhiff Proeecdings, 080. 
i\, lJi.m(tge,<t and Costs, 680. 

7, Juilftment and Ma)ccntion, 688. 

■0. Compelling Delivery op Chattels 
Goods Detained, 088. 


Justifying Betention.] — A defenec that the 
defendant is justified in detaining the art iele,s in 
question, or that the plaintiif is not jiossessed of 
them must be .specially pleaded. lUehaeds or 
Iticltaedson v. Fmnhnn, 0 M. & W 420 • 8 
D. P. C. 846 ; 0 L. ,T., ES. J02. 


b. For Goods. 

[The Police (Property) Act. ],S'.)7, gives power 
I to courts of summary jiuisdictiou to make orders 
j for the rli.spo.Siil of property in the possession of 
the police in comieetion with any criminal 
charge.} 

In Hands of Police Superintendent — Applica- 
tion to Magistrate as to Disposal of Goods— 
Adjournment of Hearing— Liability of Superin- 
tendent.]— The plairitifi was tried and acquitted 
on a chiirge of ste:iling a diamond ring and pin 
found on his person. A. superintendent of police, 
into wiiose hands the goods had come in the 
ordinary course of proceedings, did not deliver 
the goods to the plaintiff, but within a reasonable 
time applied to a metropolitan ])ulice magi.strate, 
o i. v ,.,i. „ -1 . 2<)^ fQP order as to 


A. WHAT LS. 

The word “detain,” in detinue, means an ad- 
verse detention. Clements v. FUqht, 16 M. & AV. 

42 ; 4 D. &; L. 261 ; 16 L. J., E.y.'ii. 8. P., Mills 
v. Qeuluim, 1 Bos. & P. (N.li.) 140 ; 8 It. R. 767. 

The gist of the action is the detainer. Ih. 
S. P. Clossmun v. White, 6 D. A L. .768 : 7 C. B. 

43 ; IS L. J., C. P. 1.51. ' Whitehead v. Harrison, 
2 D. & L. 122 ; 6 Q.B. 423 ; 13 L. J., B. 312 ; 
8 Jur. 894. (rledstane v. Hewitt, 1 C. & J. 567 • 
1 Tyr. 447 ; 9 L. J., Ex. (o.s.) 147. 

Detinue is a personal action, in which com- 
pen.satiori or amends is sought to be recovered, 
though the goods, or their value, are also .‘^ought to 
be recovered. Cross field v. Sit eh, 8 Ex. 159 ; 22 
L. J., Ex. 65 : 1 AV.‘ R. 82. 


under 2 A 3 A'ict. c. 71.\s. .... 

how he was to dispose of the goods. The magis- 
ti'ate, after hearing evidence, including that of 
the plaintiff, adjoui’ne<l the heai'ing to a day not 
yet expired. _ In an action for the "detention and 
convei’sion of the goods against the superinten- 
dent Held, that he, having within a rea,sonable 
tunc proceeded in accordance with the provisions 
of the act to place the matter in the hands of 
the magistrate, was not liable. JiidlocJt v 
Dll Ilia/), 46 L. J., Ex. 170 ; 2 Ex. D. 43 : 37 L T 
638 ; 25 AV. R. 98 ; 13 Cox C. C. 367. Afflrmoti 
on appeal, 36 L. T. 194 ; 13 Cox, C. C. 381 ; 25 
AALll. 293— C. A, 

Property by Finding— Title of Finder.] 

AVhere an owner of land has the right to exerci.se 
a coiitrol over it and to prevent unauthorised 
interfereiice, and some article (abandoned by its 
true owner) is found by a stranger, either upon 
or beneath the surface of the land, the presump- 
tion is that the right to posse,s,sion'of the article 
found is in the owner of the land, and not in the 
fimler. The owner of the land can thci'cfore 
inaiiitain detinue against the finder. South. 
Staffordshire Witerworhs v. Sharitittn, 67 L. J., 
Q. B. 46U ; [1896] 2 Q. B. 44 : 74 L. T! 76J ; 44 
AA^. R. 633. 

'J'he phice in which a lost article i,s found does 
not constitute any exception to the general rule 
of law that the finder is entitled to it as ayainst 
all poisons except the owner. Dridi/es v. 
Hawhesworth, 21 L. J., Q. B. 77 : 1,7 Jur, 1079. 

Bona-fide Sale to Third Parties before Action,] 
—Detinue will lie though the defendant ha.s bona 
fide sold die chattel before acdon. Jones v 
Dowle, 1 D. (N.H.) 391 ; 9 M, A AAk 19 ; 11 L. J.' 
Ex. 52. ’ 

Possession of Goods cf Intestate— Ceasing to 
hold them prior to Grant of Administration.] — 
But it cannot be maintained by an admini.strator 
I against a per.'on who ha.s had po.ssession of the 
■goods of the intestate, but has ceased to hold 
them prior to the grant of administration. 
Crossffeldw Such, 8 Ex. 825 : 22 L. J , Ex 325 • 

1 W, R. 470. ' > • » 

Right of Person in Possession to Insist on 
Receipt.] A person having in his possession the 


B. ACTION FOR. 

1- In avhat cases. 
a. Generally. 

Description of Articles Detained.]— In detinue 
the nature of the articles sought to be recovered 
must lie distinctly specified. Friedel v. Qistlc- 
reagh, 11 Ir. R., C. L. 98. 

Defendant admitting Possession— Estoppel.]— 
If a person, who write.s an answer to a demand 
made upon another peisoii of certain things, 
saying that he hits got tliem, and therebj’’ induce.s 
the claimant to bring an action against him, he 
is liable to such claimant in detinue, although it 
does not appear that ho had the generarcori- 
trolling power over the things. Hull v. White 
3 Car. A 1>. 186. 

Several Articles — Motion to Assess Damages 
as to One.] — In detinue for several things the 
court will not, on motion, assess the damages a.s 
to one article, and strike it out of the declaration 
on its being tlelivered up to the plaintiff. 
Phillips V. Hagw.ard, 3 D. B. Q, 362 ; 1 H. A AV. 

Defence of Co-tenancy to he Specially Pleaded.] 
—-A defence that the defendant was tenant 
in common with the plaintiff must be specially 
pleaded. Mason v. FurueU, 12 M. & AV. 674 • 1 
D. A L. 376 ; 13 L. J,, Ex. 142, ’ 
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gnmls of juioilicr, whom ho knows to be the 
owner. ]iu< iit> ri'rht to iletiiiu them until helms 
a written recchit for tliem. Jiarm-ft v. t'l'i/slifl 
rdarc Ok. 2 V. k. F. l-iS : 1 L. T. -iU3. 

Delivered under Hiring Contract.", — ^Wliere 
gooiF aio hire. I at ;i eerttiin rate per iiioiitli, anti 
urn to be rt-tunieil whenever deniti inlet 1. the 
owni;r may ilemainl theni back in tlie midiUe of 
a liii'.ritti, anti, on I'ofu'al to return, niaviiiiiintain 
(letiniie. Lfudrr v. i//t.y.v, 2 F. .k F. Bhlt. 

Pawnbroker and Pledgor — Tender of Amount 
advanced.] — The pletlgee of gitotls tloes not by 
a-'-ieruny ilitit tlic tran^ael ion was an otit antlout 
sale tiivesi himself of his speeifil property in the 
irotiiK iir ielii;ve tin; pledgor from teinlering tlie 
sum iidvniuM'd. Yioiipii'iini v. Jirii-timtnui^ -1 11. 
IJh ; to L. :r. (142 ; ll' H. 148— C. A. 

Hepledging by Pledgee.] — If a plolgeo re- 
pletigts, the (trigintil pletlgor eannot maintain 
tletinue against the suh-pledgee without liaving 
paiil, or being ready and willing to pay, the 
original debt, to semu'e which the pletlge was 
given. Ihmuld v. SuckU)Mp 7 B. ik S. 783 ; 8.5 
L J.. Q. B. 232 ; L. 11. 1 Q.'B. 58.5 ; 12 Jur. (X.S.) 
735; 14 L. T. 772 ; 15 W. E. 13. 

Joint Owners— Bankruptcy of One— Sale by 
Solvent Owner.] — After the baukrui>tcy of one of 
two joint owners of goods, the sidveiit owner maj’’ 
attthorise the sale of the goods, anti the broker 
who .sells ]iursuant to such authority may set it 
up as a defence in an action by the assignees of 
the owner who has become banlumpt nndcr non 
detiiiet. Monpui v. Marqnis, 'J Ex. 145 ; 2 
C. L. E. 27(> ; 28 L. J., Ex. 21. 

Detention in Eespeot of Lien.] — A. left a 
picture, which was his property, in the rooms ttf 
C., an auctioneer. B. was in company with A. 
when he went to G.'s rooms with the picture, B. 
owed C. SZ., and had advanced A. .some money 
upon the pietitro. 'When A. wanted his picture 
back, anti offeretl to pay for the wareliouse room, 
C. said the cost of keeping the picture was its . ; 
but that he would not deliver it up unless he was 
paid B,‘s tlebt in adilition to that .sum : — Held, a 
waiver of the deraaml for warehouse room, and 
that detinue would lie by A. against C. for the 
}.uctnre, without an offer to pay for the cost of 
kcepiriLf it. Itirlis v. lUcliavds, Car. <Sc M. (523 ; 5 
Scott (N.K.) 534 ; 4 Man. & G. 574 ; « Jur. 562. 

C. employed to convey in his barge a rpian- 
tity of co[)])er ore from Liverpool to Birkenhead, 
and to deliver the same to L., who had undertaken 
to indemnify 0. fivun all risk in the transit. The 
barge having sunk owing to stress of weather, T. 
applied to th to know whether he should raise 
the oi’o. The answer was that he mu.st ask L. 
L. said, “ I am insured, ask the insurer,” wliicli 
he did, and reeeived an order to raise it : — Hold, 
that C. had (kmc mtthing to estop him from 
bringing detinue, and that as he never employed 
1’. to raise the ore. the latter could liave no lien 
upon it. neither could he recover as ag;unt C. 
for salvage or general average. CasteHain v. 
TJiumpsm, 13 C.‘. B. (N.s.) 105 ; 32 L. J., C. E. 79 ; 

7 L. T. 421 ; 11 TV. K. 117. 

A plea setting up a lien on the chattel detained, 
in respect of a guarantee entered into by the dcf(m- 
dant, at the plaintiff’s reciucst, for a debt to be 
incurred by a third party, but not stating that 
the debt has been, or is about to be incurred, is 


good ; and the plaintiff must shew, by way of 
answer, that the guarantee is terminated. J/eeb- 
lenhvrgh v, GlinjiL 13 W. K. 291. 


c. Por Deeds and Securities. 

Deed lost.] — In an action by a client against 
his attorney for detaining his title deed, which, 
had come into his possession in hi.s capacuty of 
attornej^ to his client, it is no excuse for him to 
plead that he ha.s lo.st the deed. JiivirY. Pulmery 
5 O. B. (N.S.) 91 ; 2S L. •!., 0. P. 168 ; 5 Jur. 
(X.S.) 916 ; 7 TV. E. 325— Ex. Ch. 8. P., Goad,-‘ 
m/m v. Jiin/coft, 2 B. & S. 1 : 3.1 L. J., Q. B. 69 ; 
8 Jur. (jit.S.) 763 ; 6 L. T, 25. 

Evidence of PoBsession of Documents.] — If, in 
detinue against an attorney for not delivering up 
j:>aper,s to his client after his bill has been paid, 
iu;*l)lcads non dctinct, the plaintiff must prove 
that the papers were in the dcEuidant’.s [xisses- 
sion ; but evidence that they- were produced by 
Ids agent bitfore tlie master, on the taxation of 
his bill, is sufficient proof of his possession, 
Anderson v. Passman, 7 Car. k P. 198. 

in detinue for papers, the jury must lind the 
value of each paper separately ; and it is the duty 
of the plaintiff to prove the value of the articles- 
for which he sues. I h. 

Mortgage.] — L. conveyed to the plaintiff, by 
way of mortgage, land, and deposited with him . 
an indenture conveying the land from G. to T.y. 
and also a document purporting to be an inden- 
ture, by which the land was conveyed by T. to L,. 
This document was, in fact, a forgery. L. after- 
wards deposited with the (lefcndant, by way of 
ecpiitable mortgage, a document purporting to be 
the conveyance from G. to T., but which was, in 
fact, a forgery, and also the genuine indenture 
of conveyance from T. to L. : — Held, that the 
])laintiff might maintain detinue against the 
defendant for the recovery of the latter indenture. 
Aeu'ton v. IJrrJ,-. 3 H. & N. 220 : 27 L. J.. Ex. 
272 ; 4 Jur. (N.S.) 340 ; 6 W. E. 443. 

Verbal Gift. ] — A private act of parliament 

enacted “that every transfer of Bristol and 
Exeter Railway mortgages shall be by deed duly 
stamped.” A. having in his lifetime given, by 
word of mouth and delivery, to B. two such 
mortgages or debentures : — Held, that assuming 
the jiroperty in the mortgage debts did not 
pass by such gift, nevertheless that A.’s executor 
could not maintain detinue for the documents 
against B. Barton v. Gainer, 3 H. & N. 887 ; 
27 L. J., Ex. 390 ; 4 Jur. (N.s.) 715 ; G W. R. 624. 

Equitable Deposit of Title Deeds— Principal 
Sum not Repaid — Eemedies of Mortgagor.]— 
Where there has been an oquilaBle deposit of 
title dccfls to secure repayment of a loan, an 
action of detinue cannot be maintained therefor 
prior to repayment. The remedy is by a suit for 
redemption, or by .summary a})plicatiun for the 
deeds on terms of substituting for the security a 
sum of money equal to the amount secured with 
a proper margin. Bank of Kew South Wales v. 
O'Chtmor, 58 L. J., P. G. 82 ; 14 App. Gas. 273 ; 

60 L. T. 467 ; 38 W. R. 465— P. G. , j 

letters Patent^ — Go-owners.]— T 
of an invention gave the (lefenda 
share of the patent, and subseqiie 
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him the letters patent to assist him in negotia- life Policy— Delivery of by Ai 
within ^ failed to do so testacy of Assured— Action by Adm 

vitlnn he time prescnbcd they desired him to —A son insured his life and gave 11 
letters patent, which, however, ho his mother, without making a valid 
Held that when the projected to her of the interest in tlie-monev sc 
afterwards died ini eslale, and his'adi 
tn ^pt f “0 rifflit brought detinue and trover against tl 

fh patent as solicitor and the mother, to recover ii 

agauist the plamtife. who owned the remaining the policy Held, tliat the action c-o 

V. La,sey, LloJ^J 1 Ch. lOi ; bn L, T. 40. 1 Ex. I). 169; :H L, T. 407; 24 ^V 

Eailway Scrip ‘'lodged” with Defendant— ' 

Kefusal to Ee-deliver.]— Where a defendant, d. Eor Letters, 

atter signing an acknoAvledgeraent that certain 

railway ficrij) had been lodge* I in his hands by the person ivlio receives a letter at 

plaintiff, and was to be re-delivered to him on has such a property therein as e 

request, wrongfully detained the scrip for a con- detinue against the writer 

slderable time, so that its market Amluo had been means it has got back into the latl 

much diminished, and did not re-deliver it until v- OUrer, 11 C. B. (s.s.') 189; 

afteraction:— Held, that the action was rightty ^ ® 1 >> L- 'j 

brought in detinue, as the term “lodged ’’implied '’'•h-lS. 

that the identical scrip was to be returned n t-, 

Are/icrv. 2 Car. & K. 26. A On Distkesses. 


court, ana a demand made for the cancelled note 634 ; 6 W, E. 602. 

1 the payment, But detinue will not lie on a refusa 

outJf cnin-t ^ nll3 ll i'T- ‘ ’^'P ^hsti-ained damage feasant 

to give up tender of amends is after the impouiidi 
the note did iirt constitute a detention. JSvrton ton v. Williammn, 7 H. & N. ^7 • 3 
v. Miac/ite, 13 W . E. 80. 287 ; 8 Jur. (n.s.) 157 ; 5 L. T. 645 

-y— lease given as Security — Claim to ' * 

retain lease in respect of other Dealings.] — B. Parties to Rue. 

Brewei-s agreed to lend a, a publican, 1,507 on « , 

•his promissory note, payable on demand, with , Owner of Goods Pledged without Ar 
interest; C. depositing a le.asc of premise.s in his without the .anthmlty of B., 
-occupation as security for the repavment of the P™.P^‘'*y f /tli G., a joint action of 

1507. and interest ; the brewers mu'cein^r not to B. against both 

call for repayment of the money for two years. ^ Gar. A P. 846. 

-on condition that the interest .and the rent of the •Ronma.nf -n v i. « •, 

premies were duly paid, and all beer consumed ChatteS 1 To a® ^ 

•or sold on the premises be bought of them and hill against a bad 

paid for regularly ; and in case of any of the jew'els, persons entitled ti 

s:';s"r s j. u^’ 
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of (leiiTnifi acainst the plc-tltrec, Xi/hvrff v. 
Iltnitlfliiav. (U ' L. J., Q. Ih 7(l!j •' [181)2] 2 Q, 15. 
2(12 ; 07 L. T. Ml ; id W. K. 0-17, ; .>0 J.r.0y4— 
C. A. 

Joint Deposit — Demand by One.] — 

t'ivo ur more who arc jointly interested in 
ii chattel deposit it with a stranger, .a demand by 
(,»m; In his ttame only, and not on behalf of all, 
will not. entitle such one to maintain dotinne for 
it. Jf/nwl V. Uvued, 13 C. B. SHI ; 1 C. L. It. 
73H : 22 L. J.. C. P. 22,7 : 17 Jur. (>03 ; 1 W. R. 
-13i:. 

Joint Interest in Deed — Eight to retain 
Possession.] — Where several have an interest in 
a deed, (he title to tlie jio-session of it is ambida- 
t<'ry. and any of the parties ititeresltjd Imviiig 
pn4e'.'ion may ref.aiu it against the othei'. 
ladder V. supra. 

Grant of Arms — ^Eight to Possession of.] — A. 
obtaineil frota tlte .Heralds’ College a grant of 
arms to lie borne by him and tlie descendants of 
his brother. His brother had two sons, the elder 
of whom was lieir-at-law of A., and the younger 
hi.s e.xecutor with another por.'on. A. bequeathed 
all his hou.sehold goods and efl’eets to his wife, 
and she took possession of the giant of arms : — 
Held, Thar the two nephews of A. hml not .such 
an exclusive interest in the grant of arms as to 
enable them to maintain detinue for it against 
the wife of A. Stuhhti v. Stuhbu. 1 H. A C. 2.57 ; 
31 L. ,J., Ex. .51U. 

Tenants in Common — Bankruptcy of One — 
Title of Trustee.] — One of two tenants in eom- 
nioii of good.s committed an act of bankruptcy, 
and by the direction of his co-tenant sold the 
goods ; — Held, that the assignees of the bankrupt 
could not maintain detinue, nor recover the pro- 
ceeds of the sale as money had and received. 

V. Jhrfjidf), y Ex. fl”) : 2 C. L. E. 27G ; 
23 L. J,. Ex. 21. 

Agent — Eight of against Employer — Docu- 
ments entrusted by Court to Agent.] — A party 
to a suit having obtained from his owni attorney 
or agent documents in a cause, in custody of a 
court and by the court intrusted to the agent, 
on his undertaking to return them : — Hcld. tliat 
the agent was entitled to maintain detinue 
Kagainst. his employer to recover tliem. CW/u/ v. 
^/mhhvi. 1 F. fc F. 5.73. 


4. Statute of Limitations. 

"When Cause of Action accrues.] — Title-deeds 
of the plaintitfs were fraudulently taken from 
them and deposited hy a third jicrsoii, without 
their knowledge, with the defendant in LSo!). 
who held Them without knowledge of the fraud 
to secure the repayment of a loan. The pLain- 
t ilfs, on discovering the loss of the deeds in 1SS2, 
demanded them of the defendant, and ujiou his 
reiu,«al to give them up brought an action to 
recover tiii.'m, to vvliieh the defendant pleaded 
the Statute of Limitations : — Held, that until 
demand and refusal to give up the deeds to tlie 
real owners they hail no right of action ag,amst 
which the statute would' run. Spaclniu/n v. 
I\>dni‘. .72 Ti. J.. Q. B. 418 ; 11 Q. B. D. 39 ; 48 
L. T. 370 ; 31 W. R. 548 ; 47 J. P. 455. 

^^'hen a person, intrusted with a chattel for 
safe custody to be restored to the owner when 
required, is sued in detinue for detaining it after 


a demand, the Statute of JAmitatioiis is no bar to 
.witch action if brought within six years after the 
demand .and refusal, although more than six 
years have elapsed since the person so intrusted 
with the article has wrongfully parted with the 
possession of it. v. ToaaY//, 40 L. J., 

(.A P. 141 ; L. R. 6 C. P. 20G ; 24 L.' T. 32 ; 19 
W. 11. ()04. 

The plaintiff’s son, without his father’s know- 
ledge, in 18.S1 wrongfully obtained jio.ssession of 
a lease of certain premtses of which his Lather 
was in possession, and deposited it with B. to 
secure a loan from B, to . him. In 1889 B. be- 
came b.anknipt, and liis trustee in liaiikniptcy 
transferreiL the lease to the ilefendant. The 
Hlaiiitiff having subsequently discovered his loss, 
demanded t he return of the lease from the defen- 
dant, and being refused, bri night an action for 
conversion, to which the defendant pleaded the 
Statute of Limitations: — Held, that the plain- 
tiif's cause of action against the defoiidant did 
not accrue until the demand and refusal to give 
up the lease, ami that the Statute of Limitations 
was therefore no bar to the action. MlIM/ifton, 
V. TTu'/y//, supra, explained. Miller x. 

L. .L. Q.‘ B. 404 ; [1891] 1 Q. B. 468 ; 63 L. T. 
(59 3 ; 39 W. R. 842— C. A. 

a. Stating Proceedings. 

In an action of detinue, alleging no special 
damage, the court will compel a plaintiff to elect 
whether he will stay all proceedings on delivery 
of the chatt.el in dispute, on p.ayment by the 
defendant of nominal damages, and all the costs 
of the action, or will proceed for greater damages 
at the risk of all co.sts. Lyons v. JCcJler, L5 Ir. 
C. L. R., App. 1. 

6. Damages and Costs. 

Measure of Damages— Illegal Claim Made to 
Detain Goods.] — A\'’hcro goods are detained under 
ail illegal claim to a sum of money in respect of 
them upon payment of which the owner might 
recover possession of his property, the measure of 
damages is not neecssarih' that sum : but the 
circumstance that the owner might liy paying 
the sum have obtained the goods is an clement 
for the consideration of the jury in assessing the 
damages. Lane v.L. W^Ru.. 4 Jur. (N.S.) 
1303 7 W. R. 105. ' 

Return of Goods after Action in damaged 
Condition.] — In tletimie, if the defendant pleads 
the retuni and acceptance of the goods after 
action brought, evidence on the. part of the 
jilaintiff to shew their damaged state after the 
o.oimnencenient of the action is .admissible. 
M'Grathx. Rouriw, 10 Ir. .K., 0. L. 1(50. 

Effect of Consent Order as to Possession — 
Appointment of Receiver. J—D. commenced an 
action against the B. company claiming delivery 
of eleven, cargoes of guano then on their way to 
Europe and <au injunction to restrain the com- 
pany from dealing with such cargoes. The 
company denied D.’s title to the cargoes. In 
April, 1880, at which time only two of the 
cargoes had been actually received by the com- 
pany, an order was made by consent under 
which the company were 1 o retain possession of 
the cargoes without prejudice to any question 
between the parties, on their undertaking to 
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keep proper acoonnts, and to abide by arxy oixler 
o£ the court. In December, 1880, an oriler was 
made for the appoiiitmcntof areceiveisandinFeb- 
rnary, 1 881 , a receiver was appointed. It was ulti- 
mately held by the court that the carj^oes were 
the property of 1)., and an inquiry as to damages 
was ordered -Held, that the effect of the con- 
sent order of Ai)ril, 1880, was not to make the 
detention after that date lawful, and that the 
period of illegal detention, with respect to which 
the company Avere liable in damages, was to he 
computed from, the arrival of each cargo in 
Europe up to the date of the order for the 
appointment f)f a rcccivei* after which the 
property tvas in the liatids of the comt. Pt-.m- 
rian Gtuam Co. v. (!1 L, J., Ch. 715) ; 

[1892] App. Gas. 106 ; Oii L. T. 586 ; 7 Asp. M. C. 
225— H. L. (E.) 

Stock— Injunction to Eeatrain Bealing with — 
Depreciation— Bamages.] — The plaintiffs liaving 
instruded their brokers to sell stock, the latter 
fraudulently deposited the certificate with the 
G, Bank, The ]ilaiutiils coramcneed an action 
for an injunction to restrain the transfer of the 
stock, andfor damages for the nulawful detention. 
On a motion for an interlocutory injunction, an 
order by consent was taken by which the batdc 
undertook not to sell or deal with the stwk until 
the trial or futlior order, and, the plaintiff under- 
taking in the usual form to abide by any order 
as to damages in case the bank had sustained 
any by entering into their umlortaking, the 
company in whicli the stock was were restrained 
from permitting a transfer without the consent 
of the jilaintiffs. The order was made Avitliout 
prejudice to any question. The action went on 
for some months, after which the bank gave up 
their C'laim to the stock, but declined to pay 
more than nominal damages. The plaintiffs 
accordingly brought the action on for trial on tlie 
question'^of damages : — ^Ileld, that the plaintiffs 
were entitled to substantial (lamages on account j 
of the fall in the stock, the order liaving been j 
obtained to prevent a wrongful .sale by the bank. 
Willuimit V. Pool Pivcf Land Co., 55 L. T. 681) 
— C.'A. 

Eailway Scripy-Valuation,]— In <letinue for 
railway scrip, which has been delivered up to the 
plaintiff after action under a judge’s order, tlie 
judge is warranted in directing the jury at the 
trial, tliat in estimating damages they may take 
into consideration the difference in vahie of the 
scrip at the time of the demand and at the time 
of its delivery to the plaintiff under the judge’s 
order. Willumn v. Andirr. 5 C. B. 818 ; o'lhiilw. 
Gas. 281) ; 17 L. J., C. P. 82— E.v, Ch. 

Inasnmeh as the seri]i had already been re- 
delivered, the verdict arnl judgment w'ere \)roi)erly 
confined to an assessment of damages for the de- 
tention. by analogy to the case of the re-delivery 
of charters being vemlcved inqiossibio by reason 
of their having been burnt. Jh. 

Betention subsequent to Writ.] — Damages are 
only recoverable for the »letention prior 'to the 
'issiiing of the writ. Any siibseciuent detention 
must be made the subject of a second acti<ni. 
Lead-er v. Itl ys, 2 F, «k F. 891). 

Belivery after Action brought— Effect of on 
Judgment.] — In detinue for goods, if all or any, 
are delivered up after action brought, the; plaiil- 
tiff enrmot have judgment to recover the goods 
so delivered to him, or their value, but may. have 


judgment to recover for their detention if he has 
sustained any damage ; ami judgincut to re.covcr 
the residue of the goods or tlieir A-alue, and 
damages for their detention. Croxx-fidd v. Surh, 

8 Ex.' 1.51) : 22 L. J.. Ex. 65 : 1 ’V\k B. 82. See. 
also P/(ff?/jwv. //nyavr'rrf, ante, enl. 679, 

Costs — Goods exceeding £50 in value.] — Where 
an notion is brought fin- the detention of goods 
exceeding the value of 56/., the jurisdiction of 
the county court is ousted, and the plaintiff is 
entitled to his costs although, in consequence of 
the goods l>eing returnoil in the course of the 
cause, he obtains a verdict for only nominal 
clamagoa. Leader v. lUi'i/s, 1(J 0. B. 861) ; 

81) L. J.. C. P. 8-15 : 7 Jnr. 1199 ; -t L. TA 
830 ; 9 W. n. 70-I-. ' 

Tort.]— Detinue is founded on tort, VAuthia 

the County Courts Act as to costs. Jirijriiit 
Ilcrhed. 47 L. J.. C. P. 670 ; 3 G. P. 1). 881) ; 85) 
L. T. 17 ; 26 W. 11. 898— C. A. 

But such an action cannot be said to be brought 
inevelv to recosmr dauiage.s for a Avrong. Paahij 
V. Lamb, 11 C. B. (>’.s.) 428 ; 81 L. J., 0. P. 17 ; 
5 L. T. 358 ; 10 W. B. 43. 


7. Judgment ak.d E.xecutiox. 

I Ascertaining Value of Goods.]— A judgment 
in tletimie should ascertain the value of the goods 
or give means ff)r ascertaining same. Ph/llijis r. 
Joties, 15 Q. B. 855) ; 19 L. J., Q. B. 374 ; 14 Jur. 
1065 — Ex. Gh. 

Effect on Property in Goods.] — The property 
in goods, in respect of Avhieh judgment lias been 
recovered in an action of detinue, remains in the 
plaintiff mitil execution is issuetl on the judg- 
ment, Scurth. P,!' parte, Seurth, In re, 44 L. iT., 
Bk. 29 ; L. B. 10 Ch. 284 ; 31' L. T. 737 : 23 
!W. B. 158. 

I Therefore in the liquidation of the affairs <ii 
j the defendant before execution has iH.sued, the 
! plaintiff cannot prove for the value of the goalsw 
]Ili. 

I 

I Wliea Befendant is Bankrupt.] — Where a 

i plaiiAtiff in an action of ilctinuo has recovered 
judgment, the properly in the goods obtained bj/ 
the Avrougdoer remains, until the judgment is 
sati.sticd, in the jilaintiff, and the bankruptcy of 
•the tlefendant will not A'est it in the trustee. 
DraliP, lie parte. Ware, In re, 46 L. J., Bk. 10,5 ; 
5 Cli. D. 866 : 36 L. T. 677 ; 25 W. B. 641— 0. A. 
C-i). Jirumuctal v. ILarrhon, 41 L. J.. C. P. 190 ; 
L. B. 7 C. P. 547 ; 27 L. T. 95) ; 20 W. R. 784— 
Ex. Ch. 

The proper course. hoAvever, for the idaintiff t& 
])ursue is to aiipiy to the court of bankruptcy 
for an oi-der directing the trustee to deliver up 
the goods, and if instead of this he takes forcible 
i pos,se.s.sioii, he will be deprived of bis costs. li. 


C. COMPELLING DELIVERY OF OHAT- 
TELH OB GOODS DETAINED. 

Ord. XLMII r. 1 Qi. S. C., 1SS8) enipturern 
the eoiirt or a jndye to order e.reeafioJi to is, me 
for ihedelirerii of a .'tpeeifr chattel icithontf/irifig 
the defendant the option of retainiiaj same upon 
payimj it.s a.'i.te.xsed tahte. 

Judge’s Discretion.]— Tlie <ljscretion of a judge 
to make an order in an action of detinue for the 
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delivery up of cliattels, detain cd, 
ajipeal. Chilton v. Carrinqton. . 
W C. L. R. 392 ; 2-1 J.. J.. G.' 1\ 78 
177; 3 W. R, 248. 


is subject to 
5 C. B. 730 
1 Jur. (X.S.) 


DE VENTRE INSPICIENDO. 

See ESTATE— HEIR-AT-LAW. 


Power of County Court to Order Return of 
Chattel.] — In an action <if detinue broujrht in 
the county court, the county court judge has 
juri'^dietion to make an order for tlu; deliTcry by 
the defendant id' the .specihe chattel wrongfully 
detained, without giving him the option of paj'- 
ing its a^se-isod value as an alternalive. R7«- 
,tfrM V. JJootlu'offil, 54 L. T. 574 ; 34 W. R. 501, 


DILAPIDATIONS. 

Ecclesiastical.]— Ecclesiastical Law. 
Tenants.]- <S't« Lakdloud aiid Tenant. 


In Equity— When Damages a Remedy.] — A 
eourf of uplift' has jurisdiction to order the 
ilclivciy up to an tirlistnf a jiicture painted by 
himself, as having a speeial value, the legtil 
rma'dy lu'iiig inadequate. Bur where, liy the 
tonus of an agrceiacnt, an artist seeking tliu 
rrstilutiori of a jucture had, in effect, put a iixed 
price upiiii it, and as damages would lie an ade- 
quate remedy, there was no jurisdiction in a 
court of (Mjuity to interfere. Doivllitux. Jlctjo- 
mmi/i, 2 Johns. A: 11. 544 ; 8 Jur. (N.s.) 538 (5 
L. T. .512 ; 10 W. R. 574. 


DIRECTOR. 

Soc COMPANY. 


DISCLAIMER. 

In Bankruptcy .] — See BANKitL'Prcy. 
In Specification.]— Patent. 


— — Articles of Special Value.] — Where a 
chattel, from being used in business nr otherwise, 
has a peculiar value, the court will entertain a 
bill for an injunction to restrain its sale or deten- 
tion. JVorfli V. X. lit/., 2 (riff. (14 : 29 L. J.. 
Ch. 301 : (5 .Jur. (N.s.) 244 ; 1 L. T. 510. 

A bill lies to compel the delivery of an altar- 
piece, or other curiosity in specie. Soiiicroet: v. 
Cookmn, 3 P. W. 390. 

Or of chattels personal, especially in the nature 
of heirlooms. Macclesfield (Sari) v. Saris. 3 
Yes. A B. 10. 

The court will order delivery of a specific 
chattel, the value of which is not to be estimated 
by damages. Xvthroicn. v, I'liornton, 10 Ves. 
lf)3. >S, P., Lloyd v. Loaring. (> Yes. 773 ; Fells 
V. Scad, 3 Yes. 70 ; Lowther v. LawtJier, 13 


DISCONTINUANCE. 

See PRACTICE, 


[By J. RITCHIE.] 

L. DOCUMEINTS. 


I. THE PRESENT PRACTICE. 
A. DlSCOVEEY. 

1. General Rule, 693. 

2. Order, 6'}4. 

3. In what Matters, 695. 

4. Who ComgHled to Muhe, eOi 

5. At What Time, 702. 

6. Afidavit of SooHmonts, 705. 

7. R7ii/f Soeutnmfs, 713. 

8. The Soposit, 716. 


There is nothing in the character or nature of 
the certificate of registry of a ship which excludes 
it from the jurisdiction of the court to decree its 
delivery as against a party unlawfully detaining 
it, Gifmn v. logo, 6 Hare, 112. 

A bill will lie for specific performance of an 
agreement to pureha«e stock, where it also seeks 
delivery u}) of certificates which give the legal title 
to the stock. Solorvf v. Ilothscliild. 2 L. J., Ch. 
(O.S.) 125 ; 1 Sim. A S. 590. 


— - — Where Chattels obtained through abuse 
of Eiduciary Relation.] — The jurisdiction of the 
court hr injunctinn to jirotcct the possession, and 
to decree the delivery up, of specific chattels, is not 
inei’cly as to such the loss or injury to which 
would nor iieadetjuutely eomjjcnsated b.yilamages, 
but extends to all cases where the possession has 
been acvpiired rhrough an alleged abuse of power 
on the part of one standing in a fiduciary rela- 
tion io the jilaintiff. Wood Roirclif'e, 2 Ph, 
3H2 ; 17 L. J,, Ch. S3 ; 11 Jur. 915. Ami see 
S. C., 6 Hare, 187. 

J. S. H. 


B. PltODUGTION. 

1, Possession or Power. 

a. Joint Possession or Interest G enorall; 


1). Of Partner, 720. 

e. Of (Jllicer or Rcpre.seutative of Com- 
pany, 722. 

d. . Of Agent, 723. 

e. Of Solicitor, 72.5. 

f. Of Executors and Administrators, 726-. 

g. Private and Confidential Letters, 728. 

h. Hocuments in Pawn or Subject to 

Lien, 728. 

i. Documents Abroad, 728. 

h. Documents in Custody of Court, 729. 
1. Admission of Possession, 729. 

2. Privilege, 730. 

3. Practice, 730. 


DEVASTAVIT. 

See EXEGL’TOR AND ADMINISTRATOR. 



DISCOVEBY. 


II. BEFORE THE JVBICATZrBE ACTS. 

1. I)i Chancery. 

To Plaintiff, 833. 

h. To Defeinlaut imilur !."> i: 16 Viet, 

c. 86, ISSo. , ^ 

2. At Common Law. 

a. Parties E-xauiiiialilo, 84.". 

1). Principles for Allowance or Disallow- 
ance, 846. 

c. In Particular Cases, 8.63. 

d. P’onn, 8.68. 

0 . Affidavit to Obtain, 8.69. 

f. At what l8t.age of Suit Obtainable. 

860. 

g. Answer, 861. 

h. Using, 864. 

1. Costs, 864. 


C. IltSPECTIO:^’. 

1. By Whom. 731. 

2. What Boeuments, 734. 

3. Place for. Generally, 736. 
A.Bcpo.utmConrtfor.l'AS. 

5. Bcliccry out of Court, afttw, 740. 

6. SiniUny-up Pe/rt, 742. 

7. Improper Uae of Boeumentit hiipectcd; 746. 

8. Might to tuhii Coynes, 747. 

: d. Costs, 747. 


D. NOX-COJIFIAANGEIVITH OllDEE, EFFECT OF 


II. BEFORE THE .TUDICATUBE ACTS. 


A. In Chakoeky. 

1. By What Partic.% 7.60. 

2. On Application of Bcfendanf, 752. 

3. In What Aif ions, 7~)7.. 

4 . Production of Boenments lieferred to . 

the Pleadinys, 760. 

5. A^fidant or A/mcer, 76.6. 

1}. Order for. 

a. Distaetiori ijf Court, 773. 
h. Appdieation, 773. 

(?. Amending Piill. Effect of, 776. 

d. Privilege, How claimed, 777. 

e. Consetpiencesof Non-Compliance, 77 
/. Effect of Delay in Application, 77 

B. At La6V. 

1. AiS Common Law, 779. 

2. Tinder 14 & 1.6 Tict. c. 99, .v. 6. 

a. Effect of Statute, 784. 

1). In What Acti<ms, 786. 
e. Affidavit, 787. 

d. Costs, 788. 

e. Order to Produce and Inspect, 788. 

3. Under 17 &: IS Viet. c. 125, s. .60, 789. 


C. ACTIOlSr POE, BISCOVEET. 


1. Biscorery only, 8G~). 

2. Biscorery and Belief, 870. 

3. Bisooirry in Aid, 874. 


D. OBJECTIONS TO DISCLOSUBE. 


I. IRRELEVANCY OR IMMATERIALITY. 


1. Generally, 

a. Questions, 882. 

Documejits, 884. 

2. Where. Materiality Beymnds itywn Result 

of Other Issues, 885. = . 


II. INJURY OR OPRRESSION, SS9. 


in. TENDENCY TO CRIMINATE. 

1. General Prineiydes, 894. 

2. Criminal Charge or Prosecution, 896. 

3. Forfeitures, 899. 

4. Penalties. 

a. Generally, 901. 
h. In Various Cases, 902. 
e. Ecelesiastical, 904. 

d. Under Stock-Jobbing Acts, 905. 

e. Gaming. 9U7. 

/. Under llegulations of Companies, 901 
y. L.apse of Time, Effect of, 908. 

5. Illegal Transactions, 908. 

6. Mnintenauee and Pretended I'itlcs, 910. 


HI. PRIVATE DOCUMENTS IN Tl'-JJICir 
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A. DOCUMENTS. 

I. THE PBESENT PRACTICE. 

Sec Ord. XXXI. 

A. DISCOVERY. 

1. GK^ERATi RiTLE, 

Chancery Practice prevails.] — Under the 
Judicature Acts, the right to discovery is regu- 
lated by the rules previoush' e.Kistiiig in the 
court of chancery. Anderson v, Jtanli of 
IJritisk Columbia, 2 Ch. D. 614 ; 45 L. J,, Cli. 449 : 
3.5 L. T. 76 ; 24 W. R. 624~C. A. 

As to the ([uestion disenssed, viz., whether 
under the Judicature Act and liules, the right to 
discovery is or is not more e.xtensive than it 
formerly was in courts of equity ; it was put 
thus : — The Judicature Act is an act to regulate 
procc<lure. and not to affecd established rights, 
and if there was no right to discovery before the 
passing of the Judicature Act there is no right 
to irncri'ogate now. On these propositions I 
refrain from expressing any opinion, save that 
they are stated too broatlly, for there can be no 


doubt that the Judicature Act, in carrying into 
effect the object stated in the jjreainble, “ the 
better administration of justice,” does interfere 
■with and alter rights. It seems to me also not 
to be very clear that an increased power to 
exhibit interrogatories and enforce discovery as 
to the plaintiff's title, or vice versil, is an inter- 
ference with the right of the party interrogated, 
or is more than alteration of procedure. Lycll 
V. Kennedy, 8 App. Gas. 217 — Per Eitzgerald 
(Lord), 


Application for — ^Affidavit in Support.]— Upon 
an a}>plieation for discovery under Ord. XXXI. 
r. 12. the judge has powder to demand an affidavit 
by tbe party applying of his belief that the 
party from whom discovery is sought has docu- 
ments in his possession to the discovery of which 
lie is entitled, ami it is entirely within the 
judge’s discretion whether such an affidavit shall 
he made or not. Johnson v. Smith, 36 L. T. 
741 ; 25 W. R. 539. And sec Ph ilqjyfs v. Ph iUjy2)s, 
post, col. 702. 

Grounds for — ^What may be Considered.]— 
Ord. XXXI. r. 12, was not intended entirely to 
alter the principles as to production of docu- 
ments, but to give the court a discretion to 
refuse the discovery of them when there was no 
reasonable prospect of its being of any use. On 
an application for an affidavit of doeuraents, 
evidence ought not to he entered into ; the com-t 
wiU form its conclusion from the pleadings, but 
any other proceedings in the action as, e.g. evi- 
dence used on a former occasion, may be looked 
at. IJownitaj v. Falmouth United Soweraye 
Board, 57 L. J., Ch. 234 ; 37 Ch. D. 234 ; 58 : 
L. T. 296 ; 36 W. R. 437— C. A. 

In an action to restrain a nuisance from sewer- 
age wcu'ks, the jdaiutiffs, after notice of trial, 
apiilied for an affidavit as to documents in the 
possession of the defendants relating to the 
matters in question in the action. The applica- 
tion was refused on the ground that it was not 
to be presumed that the defendants had docu- 
ments in their possession W'hich would be 
material on the question whether there ■was a 
miisancc or not. The plaintiffs appealed, and 
gave notice to read the affidavits tiled on an 
apj)lication for an interim injunction, which 
were about thirtj’- in nuinber. From three of 
these affidavits it .ai)peared that there had been 
resolutions passed by the defendants bearing on 
the (jnestion of nuisance, and a correspondence 
between them and the Local Government Board 
on their proposing an alteration in their system 
of sewerage : — Hold, that the court was right 
in refusing the general order asked for, but that 
these affidavits could Ijc looked at on the question 
whether there was sufficient reason to supj)Ose 
that there were no documents the production of 
which would he of any use, and an order was 
made for an affidavit limited to resolutions of 
the defendants, and correspondence between 
them and the Local Government Board ; that 
the plaintiffs ought not to have given notice to 
read all the affidavits, but ought to have pointed 
out the parts on ■which they meant to rely, and 
they were, thej-efoi’e, ordered to pay tbe costs 
occasioned by the ivotiee. Ib. 

Care in making.] — As to the necessity for care 
in ordering affi-davit of documents. See per 
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Lm<llGY, L.J., in Wilh' Trade MarTts, hi re,' 
[IS92]‘3 Ch. 201, 207. 

Eight to Discovery not Determined hy.] — 
fienOjle, thnt Orel. XXXI. r. 20, is nut to be con- 
strued so Diirrowly as to mean that the right to dis- 
covery or inspection is determined by the making 
of the commem order, or that the court is b,y the 
order for discovery or inspection made in the com- 
mon form renderet I ])Owerless to make a subsequent 
oriloT for iprestions of law to be determined before 
jns[)eeti(.in. Do Carteret v. Land Securities Co., 
7 R. 1C. ; 70 L. T. 32;i ; 42 W. 11. 104— C. xL 


3. In what Matters. j 

Petition of Light.] — ^In a petition of right the ' 
suppliant cannot obtain a discoveiT of docu- 
ments. Thomas x.lteg. 44 L. J., Q. B. 17 ; L. 11. 
10 Q. B. 44 : 23 W. E. 345. But the Crown 
can obtain diseoverv froinbim. Tomline v. Ilei). 
4S L. Ex. 153 ; 4 Ex. U. 252 ; 40 L. T. 542 ; 
27 W. R. 051—0. K. 

Mandamus .] — A mandamus, the object of 
which is to enfoi’ce a civil right, is a jtroccoding 
in aid of which, under 14 & 15 Viet. c. 99, s. 0, a 
judge mfiy grant an order for the inspection of 
documents by either of the litigant parties wlien 
the return to sucli writ is traversed. Meg. v. 
Amhernate. Dij., 17 Q. B. 957 ; 10 Jur. 777. See 
also Meg. v. Loudon and St. Iuithariue\s- Docks 
Co., 44 L. J., Q. B. 4 ; 31 L. T. SSS : 23 W. II. 
136 ; post, col. 799. 

In Interpleader.] — Discovery may be ordered 
in interpleader thouffh there are no pleadiiig.s. 
Philipps V. PkiVqiTS, 40 L. T. 315 ; 27 W. 11. 
1)39. 

Reference to Arbitrator.] — An order was t aken 
by consent in an action referring the action and 
ail ujatters in difference to the awaril of an 
arbitrator named in the order. The order pro- 
vided that the parties should produce before the 
arbitrator all documeuls in their or either of 
their custotly or jiower i-elating to the matter in 
difference ; also that the party in whose favour 
the a want should be made shoitld be at liberty, 
after the service of a eo]>y of the award on the 
other })arty, to applj'- for final judgment in ae- 
cordanee with the award. The plaintiff having 
during the pendencj' of the arbitration ajiidied 
by summons in the action undei- Rules of Court, 
1875. Ord. XXXT. r. 12, for an affidavit of doeu- 
mouts. the application was dismissed on the 
ground. (1) That in cotisequeuee of the order of 
reference the court had no jurisdiction to gi'ant 
theapjdication.not having before it “any matter 
in question in the aedion ” within tlic meaiting 
of the rule : and (_2) That under the order the 
whole jurisdiction as to discovery was in the 
hands of the arbitmtor. Penriee v. Williams, 
52 L. J.‘, Ob. 593 ; 23 Ch, D. 3.53 ; 48 L, T. 808 ; 
31 W. li 490. 

Action for Penalties.] — See. post, 1). II I. 4. 

Action for Recovery of Land.] — A plaintiff in 
an action in the nature of an ejectment action 
claiming by a ])nrely legal' title cannot obtain 
discovery from the defendants unless before the 
Judicature Act a bill for discovery in aid of such 
action could have been su.stainod. Where, thei'c- 
' fore, a idaintiff claiming possession through an 
heir-at-law and subsequent devisees had pleatled 
in his statement of claim only wills and the 


probates of such wills ; — Held, that suck plain- 
tiff was not entitled to an order for an affidavit 
of dneumeut', in the defendant's prw'.ssum. fol- 
lowiuc Liieil. V. Kcnnedij, in C. A. (20 (.’h. D. 
484) {Daniel v. Ford, 47 L. T. 575. Bui Li/ell 
V. Xennedy (20 Ch. D. 184), was mvra'sed, .52 
L. J., Ch. 385 ; 8 App. Cas. 217 ; 4S L. T. 5.85 ; 
31 W. R. (518— H. L. (E.) 

In an action for the recovery of land the 
defendinil may he compelled to make an affi- 
davit of documents in his possession relating to 
the matter in que.stion. Wrentmorc v. jraifley, 
46L. T. 741. 

Action to recover Possession of Documents.] — 
lYhcrc the object of an action is to obtain delivery 
i lip of documeurs in the possession of the defen- 
! dants, the court will not order them to he dc- 
livcrcil up upon an interlocutory ap^dicarion 
before the defendant has juit in his defence. 
Mepuhlie of Costa lliea v. Stroiishen/, 11 Ch. D. 
323 ; 40 L{ T. 401 ; 27 W. R. 512— (^1. A. 

Trespass to Several Pishery— No Affidavit in 
Support.]— In action for trespass to a several 
fisheiy in [jortiou of the non-tidal waters of th(5 
river's., where the the plaintiff was not a 
riparian, proprietor, and did not claim the soil 
and bed of the locus in quo ; the defendants in 
their statement of defence, upon which issue 
was joined, traversed the plaintiff’s alleged title 
to a several fishery in the river ; and an aliidavib 
ivas made by tliem stating that various riparian, 
proprietors, whom they namerl, had always 
allowed them and the ]mblic generally to fish in 
the river, and had .always denied the existence 
of a several fishery therein, and that, in fact, 
the right of fi,shing in the part of the luvcr in 
question had been enjoyed by the public from 
time iriimeinoi-ial. The' defendants applied for 
discovery of <locuiuents by the plaintiff under 
General Order XXXI. r. 11. There was no affi- 
davit- in support of the application showing that 
there were documents in existence, and in the 
possession of the ])laintiff, relating to matters in 
([uostion in the action : — Held, per Pailes, G.B. 
(Fitzgerald, E., dub.), that the nature of the 
property claimed raised a presumption that there 
were dfieuments in existence and in the posses- 
sion of the plaintiff relating to matters in 
question in the action ; that the motion shoukl 
bo granted, and that the right of the dofeiulunts 
to the inspection or pr(.Hriiction of any such 
documents was a matter to be determiued, not 
upon an application under the 11th rule, but 
ujjon an application to compel production or in- 
spection after the affidavit as to documents had 
been made. Per Pailes, Ci.B. : — As a general 
rule the order for discovery should not be made 
where there are anj" reasonable grounds for 
believing it wviuld be illusory by reason of there 
being no documents in existence. But if there 
be. priniu. facie evidence of the existence of 
documents, one party is entitled io appeal to the 
oath of the other as to such documents being in 
his po.«.se,ssion or power. Johnson v. Smith (36 
L. T. 741 ; 25 IV. 11. 539) and Heuly v. Smith, 
(4 L. 11., Ir. 72) coinniented on, Powell v. 
IJcgernaH, 4 L. R.,Ir, 703. 

Proceedings under the Companies Act.]— 
When ])roceeding.s are taken under the Cora- 
panics Act, 18(52, the court has jurisdiction to 
make an order for an affidavit of docn'ment& 
.uniler Ord. XXXI. rr. 11, 12, Judicature Act, 
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defendants coiald not obtain discovery of docu- 
ments in the action from the other, Ord. XXXI. 
r. 13, only providing for discovery between 
opposite parties. Bmwn v. Wntklm, M L. J., 
Q. B. 12fi ; 1« Q. B. D. 125 ; 53 L. T. 72ti ; 3-1 
W. E. 293. 

A railway company brought an action against 
eontraetors, the contractors putting in a counter- 
claim with their defence, to which they made an 
insurance corporation defendants, auii in which 
they alleged that the company had obtained 
a guarantee from the corporation which was 
enforceable against them, and that the com- 
pany were trustees of this guarantee for the con- 
tractors, and payment of the amount thereof was 
claimed. The corporation put in a defence that 
the guarantee had been leleascd and satisfied, 
and the congjany in i'e[)lj repudiated any col- 
lusion hetween them aiul the cor[)oration. In 
tlie event of the contractors being successful in 
obtaining a declaration that the company were 
trustees of this guarantee and endeavouring to 
enforce the guarantee, the defence of the cor- 
])oration would be that the company had released 
their liability, but this would not j)i'eeludc the 
case, because the contractors would reply that 
that release was not binding as against them. 
The corporation having taken out a summons for 
discovery under Onl. XXXI. i-. 12. against the 
company, their co-defendants : — Held, in these 
cirenmshinces, that there was “some right be- 


;tion 


oetweci 


Person Suing in Name of Another.]— -'Where 
the agent of a. iirincijtal resirleiit abroad brings 
an action in his own name, and on a contract 
niadi' with him as agent the defendant is entitled 
to rliscovery to the same extent as if the princi- 
pal were a jjarry to the action, and to haAm the 
act ion stayed till such discovm'v is made. Williti 
•V. JUuhlohnj. i:i L. J., Q. B. 7(A) : [1S!)2] 2 Q. B. 
32 1 : (■.: L.'T. 20(5 ; 40 W. LI. 577— (1 A. 

Gfnids shipped ly Tl. Oo. havitig been lost at 
sea, (he underwriters, tvhu liail insured the cargo, 
paid li. t'c Go. for a total loss, and then coiumenccil 
an action against the shipowners in the name of 
R. & Go. l;o recover (he value of the goods. An 
order having been made liy consent that the 
plaintiffs should make an atliilavit stating what 
documents were in their possessi<m relating to the 
matters in cpiestion in the action, and ii further 
order havingbecn m;ide Iw the ma-ter m chambers 
that both members of the firm of Ii. ic Co. should 
put iti a further :nul bettor affitlavit, the solicitor 
of the uudorwrirers dcposi'tl that the members of 
the; firm of E. Go. were abroad, atul would not 
give anj' further discovery, and that the real 
plaintiffs hml done all they could do to comply 
with the onler : — Held, that the case must be 
Treated as if the nominal plaintiffs nii the record 
■were suing for their own bonefit. and that the 
making a further afihlavit could not be dispensed 
with. Wihon v. Bttjf-'aliinrli , 7 Q. B. D. 553 — C. A. 


Party Abroad.] — The court will grant an order 
for discovery of documents on the owner of a 
foreign shij) who has appeared to <Iofeiid an 
admiralty action in rein, but will allow a reason- 
able timm according 1o the circumstances of each 
case, for the affidavit in answer to be prepared. 
Tkf Emma, 34 L. T. 742 ; 24 W. li. .587, Ami 
•see 1L7Z.W/1 v. Ituffalnrieh ^ supra. 


Co-plaiutiff.J — Discovery by way of production 
of documents may bo allowed to :i plaintiff from 
a co-plaintiff in cases in Avhich there may be 
rights to be adjusted between them respectivelv. 
Ehuw V. ;S'w/Y/o oi; L. J., Q. B. 174 ; 18 Q. B. D. 
193 : 53 L. T. 4U ; 35 W. ii. 1S8— C. A. 


Co-defendant.] — Discovery by way of produc- 
tion of docnnionts may be allowed to a defendant 
from a co-defendant, in cases in Avhich there may 
be rights to be adjusted between them respec- 


Tbird Party brought in by Notice.] — ^Where 
a third party, upon whom notice has been served 
by a ( lefoiulant to an action, enters an appear- 
ance in the action pursuant to Ord. XIV, r. 20, 
li. y. 0., 187(5, such third itarly is a party within 
the meaning of Ord. XXXI. r, 12, and liable to 
make discovery of documents according to the 
terra, s of that rule, M'Alliitfer v, lioclmter 
Qiislu)])). 4'.) L. J., C. P. 443 ; 5 C. P. D. 194 ; 
42 L. T. 481 ; 28 W. 11. 584. And .see Bdnn v. 
Weardale Inm and Coal Co., ofi L. J., Oh. 400 ; 
3,5 Ch. D. 287 ; 56 L. T. 464 ; 35 W. li. 507. 


Discovery cannot be allowed to a defendant 
from a eto-defendaut with a view to show that 
tIio co-defendant and not the defendant is liable 
to the plaintiff, as where a defendant, sited for 
.subsidence under the plaiuriff’s land, proj)oses to 
ins[)fct the mines of a <;o-<lefendaut in adjoining 
land. Jivown v. Watliinti (16 0. B. D. 125) 
exjilained. Ih. 

The plaintiff made in the same action claims 
against two defendants, the claim against one 
ilefcndaut being in respect of the alleged breach 
<of a certain stipulation of a contnict, and the 
claim against the other defendant being an 
.alternative claim for negligence by him as agent 
In effecting a contract without such stipulation 
coulrary to instructions : — Held, that one of such 


Party for Purpose of Discovery.]— The court 
wiU not allow the joinder of solicitors or others 
as defendants against ivhom no further relief is 
sought beyond discovery or pavmcnt of costs. 
JiH-rntall V. Bei{fus, 63 L. J.. Ch. 565 ; 26 Ch. D. 
35 : 50 L. T. 542; 32 11. 418— G. A. 

In an action against a corporation, whore an 
officer of the corporation against whom no relief 
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in claimed is made a defendant for tlie purpose of 
diBcovery : — Held, that, iiiasnmch as uudor 
Orel. XXXT. r. 5, such rliscovery could he ob- 
tained by an oreler to deliver to him interroga- 
tories, he vras imp]’ 0 })ei-ly joined as a defendant, 
and that his name should he struck out. 
W'lhan X. Church, y Ch. D, 552 ; 30 L. T. 413 ; 
2(1 W. R. 735. 


Husband and Wife.] — ^Where husband and wife 
(suing in respect of her sei)arate estate without a 
next friend) are co-plaintiffs, a defendant is 
entitled to an order for an alMavit of documents 
by them in the same form as against any other 


Stranger to Action.] — In an action upon a 
polio}- 1 )£ iiiariuc insurance, the defendant is not 
entitled to have the proeoeding-s stayed until the 
3 )laintifl has obtained an affidavit of documents 
from a person who is not a patty to the action 
atid is i!<Jt within the jurisdiction of the court, 
and is not under the plaint iif s control ; and it 
is not material that the plaintiff derives his title 
to the subject-matter of iu.sui’ance through the 
])ersonfrnm whom theaftidavit is sought. Fni^r 
T. .Ihjrmru, 40 T;. J., Q. B. 501 ; 2 Q. B. i). 
624. 

The court has no jurisdiction to make an order 
for tliscovcry against persons not parties to the 
action. Jiurchard v. Macfm'lanc, 6f) L. J., Q B. 
.587; [1891] 2 Q. B. 211: 05 L. T. 282; 39 
W. B. 694. 


The Crown.] — The Crown has the same right 
of iliscovery against a subject as one subject has 
against another, but cannot be compelloil to give 
discovery to a .subject. Aft. -Gen. v. Xctiradlc- 
npon-Tyne Corjf oration, 66 L. J.. (). B. 593 ; 
[1897] 2 Q. B. 384 ; 77 L. T. 203— C. A. 

The fact that on an information the defen- 
dants' answer has not been excepted to within 
six weeks does not preclude the Crown from 
obtaining discoveiy in the usual way. Ih. 


Poreiga States.] — A. foreign prince who sues 
in a court of law in this country, becomes 
subject, as to all matters connected with that 
suit, to the jurisdicrion of the courts of equity ; 
and consequently is hound to give a discovery 
neeessaiy to the jdaintiff’s dofciico at law. 
JhitliKeh'Ud V. Portvf/al {Quern'), 3 Y. & Coll. 594. 

A hill for a discoveiy- in aid of a defence at 
law cannot be sustained against a person for 
whose benefit the action is brought, if he is no 
party to tlic record at law, and his name does 
not appear thereon. Portuyul {Queen) v. Ghjn, 
West, 258 : 7 Cl. & F. 466.’ Keversiutr 6-7//// v. 
Soares, I Y. A Coll. 644 ; 5 L. J., E.x. Eep 49. 
And see Ghni v. Soares, 3 Myl. k. K. 45(,>. 

A foreigrr prince, admitted to sue in the name 
of an irgeiit in a court of law in this country, 
cannot t herefore be called upon to answer a bill 
for a discovery, in aid of the defence at law. Ih. 

The proceedings in an original suit by a 
foreign government were stayed until the plain- 
tiff in that suit had given the name or names of 
lievsons who could bo made defendant or defen- 
dants in a cross-suit by the same parties against 
the foreign goTcrmnent, for the purpose of 
making upon oath the discovery required. 
Peril {JiepuMic) v. Wrquclin, 44 L. J., Ch. 583 ; 
L. it. 20 Eq. 140; 32 L. T. 426; 23 W. B. 
776. 

A .sovereign power or corporate body, whether 
amenable to the jurisdiction of the court or not, 
and whether capable of deposing on oath or not, 
if it commences proceedings for relief in a court 
of equity, rnust conform to the practice and regu- 
lations for the administration of justice laid down 
by the court. Priolenu v. United States, L. E. 
2 Eq.659; 14L.T.700. 


The United States of America, suing in a court 
of this country, and tliereby .submitting them- 
selves to the jurisdiction, stand in the .same 
po.sition as a foreign sovereign, and can oiily 
obtain relief subject to the control of the court 
in which they sue. and ]mrsuaut to its rules of 
practice ; according to which every pc]-.s()n sued 
in this court, whether by an individual, by a 
foreign sovereign, or by a corporate liody, is. 
entitled to discovery upon oath touching the 
matters upon which he is sued, and to trio a cross- 
bill for .such discovery. Ih. 

Wliere, therefore, the United States commenced 
proceedings against British subjects for relief 
with respect to the sale of certain slii]jrnc;nts of 
cotton, ami they htid filed a cross-bill jtr.aying 
discovery against the United States by its Prosi- 
<leiit, and the defcndaiiis to the cims-ltill liad 
not filed any answer ; — Held, that the pro- 
ceedings in the original .suit should be .stayed 
until the defendants in the eross-suit had put 
in a sufticLcnt answer to the cross-bill of dis- 
covery. Ih. 

Held, also, that the President was improperly 
made a defendant. Ih. 

Demurrer allowed to a lull filed by the United 
States of America, on the ground that a foreign 
sovereign state is not entitled to sue in the courts 
of equity in thi.s coinitiy without putting forward 
some \niblte officer who can be called upon to 
give discovery upon a cross-bill. But, on 
apjteal, held, that the ornier of proiterty is the 
only proper plaintiff in a suit for its recovery, 
whether such owner is an individual or a sove- 
reign state; and that it is no ground of de- 
murrer to a bill filed by a foreign republic in 
its own name simply, that discovery cannot be 
eoinpelled from it on a cross-bill. United States 
of America v. Wagner. 36 L. J., Ch. 624; 16 
L. T. 646 : 1.5 W. B. 1026. Bevensing L. B. 
3 Eq. 724.' 

Semble, that a defendant wishing to obtain 
discovery shoukl, after filing a cross-bill, apifiy 
that the foreign state may name some person ^ 
from whom the discovery may be obtained, 
an<l that the court would stay proceedings- 
in the original suit to enforce such discovery. 
Ih. 

A defendant to a suit brought by a sovereign 
state or corporation has no "right” to a stay of 
lu’oceedings in the original suit until a person 
selected Ijy him for the piu'pose of discovery, 
and made a co-defendant to a cro.ss-suit, appears 
to such cross-.siiit. Costa 'Rica {liepullio) v. 
Erlam/er. 45 L. J., Ch. 145 ; 1 Ch. D. 171 ; 33 
L. T. 632; 24 W. B. 151—0/. A. 

Semble, that where a defendant has a right to 
discovery, the court will stay proceedings in a. 
.suit brought by a sovereign state or corporation 
until such state or cori>oration lias bona fide 
namcil a pro])er jjer.son to give the discovery 
•sought for. 17/. 

When a bill is filed by a repulilican govern- 
ment, the defendant, having put in a sufficient, 
answer, is entitled to the usnal affidavit of docu- 
nients, to be made by one or more of the taini,ster,s 
oi'officers of thogovtu-iunent. L’l/cria {ItcpvUie) 
V. Imperial Ranh, 42 L. J., Ch. 574 ; L. B. 16 
Eq. 179. 


DISCOYEEY— Docmenfa. 


co-iilaintiffs. that is to say. -vvliethei' they or eithei' 
of them . . . in the ])OSsessiou of them or either 

of ihem." Foidall x. O' Conndl^ 54 L. J., 
Ch, 7:<(; ; 2<J Ch. 13. Sihi ; 33 W. 11. fill). And see 
Jhirih-y v. Owen. 34 L. T. 752. 

Infant.] — An infant party to an action cannot 
be compelled to make discovery of doeuinents. 
Curi'w X. Mundy. [1832] 2 Q. B. 178 ; 40 W. E. 

■•■317. . ■ 

Eext rriend.] — A motion by a defendant that 
the next friend of tiie plaijitifc, and that the has- j 
baml of the }>laintiff (co-defemlant), might bo 
onlered to make an affidavit in reference to docu- 
ments in their posMission relating to the matters 
in the suit, was refused. JLn’diriah v. IVrit/hf, 
II ,fur. (H.8.) 237; 12 L. T. 138; 13 W.' E. 

■• 530 .''.. ■•■■^ . ■ 

A motion by thedefmidant that the next friend 
of the infant jjluintiif might he ordered to make 
an affidavit tin reference to documents in his pos- 
session relating to matters in the suit, was granted. 
Cnnrti v. Jia/ili- of Irohtud, 13 W. E. 310‘; Ir. E. 
5 Eq. 578— C. A. 

IVhen [daintiffs were infants suing by their 
next friend, tlie court made aii order directing 
the ]>rodttction of documents nnderthe Chancery 
(Ireland) Act. I8fi7 (33 & 31 Yict. c. -14), on the 
oath of the next friend. Ih. 

Form of order in such a case. Ib. 

Where a jdaiutiff of unsound mind sues by 
a tiext friend, the defendant is entitled to an 
affidavit of documents made by the next friend, 
or by some one acquainted with the facts. 77/V/- 
y'umn- x. JLdf -18 L. J., Ch. 250 ; 10 Ch. D. 235 ; 
*39 L. T. 1103 ; 27 W. E. 403. 

The next friend of an infant plaintiff is not 
a “ party to the action ’’ within the meaning of 
the Eules of Court, 1875, Ord. XXXI. r. 12, and 
therefore cannot be compelled to make discovery 
as to documents in his possession or power re- 
lating to the matters in question in the action. 
Coi'noUh, In. r(\ Laicfon v. Elwen, 52 L, J„ Ch. 
333 ; IS L. T. -125 ; 31 W. E. 41-i. An<I see Scott 
V. Connolidnted Bauli., W. X. (1833) 50, 

The court refused either to order the next 
friend of an infant phiintiff to make an affidavit 
as to documents, or .stay the action till he made 
such affiilavit. .ITiyyinnou v. ILill, (supra), 
dissented from. Buiio x. Stcj)Jicn{), 55 L. J., 
Ch. 41 ; 30 Ch. D. 189 ; 53 L. T. 5fii ; 33 W. E. 


Guardian ad litem — Interrogatories.] — See 
Inycfiin v. Little, 11 Q. B. D. 251. Post, IXTElt- 
udfj-ATOEIES. 

One Member of Firm.] — There i.s no rule 
plainer than that a iiersou. whether a partner or 
m.>t, must diseover all books which relate to the 
matters in question, whether he is accountable 
alotie or with others. Sica>hsto?i x. lAnhman, 45 
L. T. 3fi0 ; 4 Asp. C. 450. 

In an aetion against the managing owner of 
slaps for an account, he cannot protect himself 
agitiiist setting out books and documents relat- 
ing to the ship's accounts in his affidavit of docu- 
ments, or in answer to interrogatories, by alleg- 
ing that the accounts and books are kept by a 
firm of which he is a membei', and that the 
action is brought against him in his individual 
capacity onl\q but he must discover all docu- 
ments, whether in his po.ssession or in that of his 
firm. 1 b. And sea cases infra, col. 720. 


Officer or Liquidator of Company.] — See cases 
infra, cols. 722 and 802. 

Before the Judicature Acts — In Chancery.]—. 
infra, col. 750. 

At Law.] — See infra, cols. 779 ct seq. 

5. At what Time, 

Hot before Statement of Claim,]— In an action 
for the recoveiy of latid commenced by plaint in 
a county court and afterwards traitsferrcd to 
the chancery division of the high court, the pro- 
ceedings after transfer will be conducted 
aecoriling to the piuctice of the high court, so 
that the plaintiff is not entitled to di.seovery and 
production until he has delivered his statement 
of claim in the action. Jhtmes x. WUlkims,Ati' 
L. J., Ch. 352 ; 13 Ch. D. 5.50 ; 42 L. T. 489 ; 28 
W.E. 223. 

A plaintiff will not in general be allowed pro- 
duction from a defendant until he has {lolivercd 
a statement of claim. Cash hi v. Oraddoch, 
2 Ch. D. 140 ; 34 L. T. 52. 

The court will not. as a general rule, make an 
order for <li.scovery of documents under Ord. 
XXXI, r. 12, before the plaintiff has delivered 
his statement of claim. In order to support an 
application for .such an order in an action of 
ejectment, the plaintiff's affidavits must show- 
some matter on which to found a title to turn 
the defendant out of possession. But, semble, 
that in some cases, as in interpleader, discovery 
mav be ordered although there are no pleadings. 
PldUpjis V, Philipps. 40 L. T. 815 ; 27 W. E. 
939. 

Before Defence.]— In an action for redemption 
against a mortgagee in po.ssession, an order for 
production of documents made before the defence 
Avas delivered, and withorrt any special case for 
production being made was affirmed. Union 
Bank of Ijondu/i x. Matdry, 49 L. J., Oh. 106 ; 13 
Ch. E. 239; 41 L. T. 393; 28 "W. E. 23— 

C. A. 

Although a plaintiff is not entitled, as a matter- 
of right, to discovery from the defendant, imme- 
diately after deliveiy of his statement of claim,, 
and the court has the power to (.leclino to make- 
an order for discovery at that stage, unless 
.special reasons are given, shewing the necessity 
for it at that time, nevertheless in an action in 
which there can be no di.spute as to what the 
‘‘ matters in question ” are, the plaintiff is en- 
titled to discovery before the statement of 
defence is delivered. Ilancoclt v. Guerin (4 Ex.. 

D. 3) considered. Ib. 

Foi-merly under no circumstances -was a de- 
fendant entitled to an order for production of 
documents by the plaintiff before ho had put ini 
his answer. Smith x Ijuy, Fairbuirn v. Lay, 22' 
L. T. 785; 18 W. E. 915. 

The defendants, before putting in their state- 
ment of defence, moved for the production by the; 
plaintiffs of the conveyance under which they 
held their land, in order to ascertain whether- 
it contained a rcservatiott of minerals Hold,, 
that, the land having been conveyed to the 
plaintiffs in fee-simple, they were prim4 facie- 
entitled to the laud dowm to the centre of the- 
earth, and unless the defendants could shew that 
they were not so entitled the plaintiffs could not 
be compeUecl to produce their title deeds. Bgfe- 
mant Burial Board, v. Egremont Iron Ore Co., 
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against it can be slie'wn. and that the plaintifi 


40 L. J.. Oh. 623 ; U Ch. D, 158 ; i2 L. T. 170 : ’ 
28 W. 11.504. 

A plaiiitiiT, after clelivering a statement of 
claim is not, as a general rule, entitled, under 
Orel, XX.XI. ]'. 12, of the railos of the Sujireme 
Court, to an order for discoYCiy of documents 
beftire a statement of defence is delivered, be- 
cause until that hapimns it is impossible to say 
avhat the matters “in question in the action" 
arc. llaucocli v. Giin-hi, 4 Ex. D. 3 ; 27 \V. R. 
112. S. Clearif V. Fit:n}eral(l, 1 L. E., Ir. 
4'J2. 

A defendant ivi.ay obtain discoveiy of <loou- 
ments, un(l(.*r Ord. XXXI. r. 11, before a state- 
ment of defenee has been delivered, when such 
(liseoveiT is necessary for the purpose of .ascer- 
taining whnr damage the })laintitf ha.s actually 
.suffered, with a view to liayiug monoyinto court 
with the defeuc.e. Mi'ijuw v. Al'jjhirmid, 10 


also produce the letters written to himself, hut 
that he could not bo ordere<l to produce copies (ff 
letters -written by himself, there being no I'cfer- 
ence to such copies in the statement of claim. 
WeMer v, Wheu'ull (1.5 Ch. D. 120) observed 
ii])ou. QuilfPi- V. IIphU (/, 23 Ch. D. 42 ; 48 b. T. 
373 ; 31 \V. 11. 331— C. A. 

This rule applies not only as hetwecu the 
'plaintiff and the defendant but as l)etween co- 
I defendants, i?;. 

I Action for Delivery up of Documents.] 

■ ■’ '■ .action is to obtain 


— Where the object of 
delivery up of fioeuments in the possession of the 
ilefendants, the court will not f)rdcr them to he 
ilelivercd up upon an iuterlueutory api)licatiim 
before the defendant has put in his defence. 

JUiut {/tppiilijir') v. Sh'iiiinlipn/, 11 Ch. D. 
323 ; 27 W. It. 512 ; 40 L. T. 401— 0. A. 

Before Particulars given.] — The plaintiffs 
' ernployeil the (lefendant.s to purchase goods, as 
I tlieir agents, at tlie lowest possible prices. 'J'he 
1 plaintiffs sued for an account, and in their 
1 statement of claim alleged that tlie defendiints 
! had purch.a.sed goods at prices higher than the 
i current prices, and had secretly rccoiveil from 
j the vendors allowances or commissions. The 
I charges against the defctidants were stated in 
general terms, no particulars being mentioned. 

! The defendants denied the charges, and pleaded 
a settled account. The plaintiffs a\)plied for 
production of tlocumeuts : — Held, by Cotton, 
L.J. (dis.s.. Fry, b.d.]. that the plaintiffs were 
not bound to give partietilars of fraud under 
Ord. XIX. r. 6. before obtaining di.scovery of 
j documents. Wh/tP- v. Alnr./iJi. 54 L, J., Cb. 145 ; 
26 Ch. 0.717: .51) L. T. 344 ; 32 W. E. G49— C. A. 

Held, by Fry, L.J., that the allegations of 
fraud in the pleadings not being sufficient to 
enable tlie plaintiffs to open a settled account, 
discoveiy ought to be refused until the allega- 
tions had been made sufficient. I h. 

Precedence of Orders.] — There is no rule as to 
the class of cases in which the delivery of par- 
ticulars should be ordered before discovery, or 
rliseovery lie ordered liefore the delivery of jiar- 
ticulars. 3'he onlei of tlie judge or court will 
dopeml upon the cireninstanees of each case, 
j WaynPtt Mi-rthijr Co. v. lindford, 65 L. J.. Ch. 
140'; [18%] 1 Ch. 23 ; 73 L. T. 624 ; 44 W. E, 
103. 

In an action l\v a colliery company against 
coal merchants for fraudulent misrepro'sematiou 
on the part of the defendants in selling co.al 
falsely purporting to he the plaintiffs’ coal, the 
plaintiffs by their statement of claim pleailed 
two particular in.staneos of fraud, and also 
alleged generally divers other instance.s. The 
defendants admitted the two particular instances 
as occurring through the fraud of a clerk, but 
offered to make an affiilavil that they knew of 
no other instances: — Held, that as the ]>laintiff:s 
had made a suhstautial case, and the defendants 
had the means of a.'.certaiiiing from their books 
whether further fratids hail been committed, the 
plaintiffs were entitled to discovery before 
delivering particulars, Ih. 

After some Evidence taken — Application to 
Remove Trade Mark — ^Trade Labels — Limited 


Jivered on the Lst March, and on the 16th April 
the plaintiff obtained an order for discoveiy and 
production of documents, no objection being 
taken on the part of the defemlant that the 
defence hud not been delivered. The defence was 
delivered oti the 2ntl May. and on the 4th May 
the defeiKlaut served notice of motion to dis- 
charge the order, the objection being that the 
order when made was irregular, the matter in 
question in the action not being then so dclinetl 
ns to shew ’ " ’ * ' - . - • 


d'lat documents were material: — 

Held, that the order was witliiti the jurisdiction 
of the court, and onght not to be disturbed. 
3Mlor V. Thompson., 43 L. T. 222— C. A. 

’ a discretion in ordering dis- 


Tho court ha , _ _ 

.novory, and there is no absolute rule that a 
defendant should not be ordered to m.'ike .an 
.affidavit of documents before the delivery of a 
defence. Edphton v. UkupU, 57 L. T. 327. 

The court will as a nilc refuse discovery of 
documents before the defenee is delivered, not- 
•withstanding the wide expres.sioiis contained in 
Ord. XXXL r. 11. lirithh and. Foi-phjn. Con- 


inict Vo. V. Wi-ajht, 32 W. E. 413. 

Document referred to in Pleadings.] — A plain- 
tiff who ill his ]ileadiiigs referred to a document 
■on which his title depended and declined to pro- 
slnce it to the defendant before statement of 
■defence was pul in, was held to have “sufficient 
cause for not complying with the notice" to 
produce imder Ord. XXXI. r. 14 of the llules of 
Court, 1875. Welmtci- v. Mltpwnll, 43 L. J., Ch. 
704 : 1,5 Ch. J). 120 ; 42 L. T. 868 ; 2.8 W. E. 3.51. 


ins in his own books, to two 
irnsolf, and to two letters 
The (Icfendant:, as soon as 


the plainfifr, and of cojnos of the leticis written 
by the jdaiutiff . The plaint iff’s solicitors refused 
to produce any of theur, as the defendant had not 


■delivered statement of defence. The defendant 
then applied to the court for production ; — Held, 
‘by Chitty, J., that production ouglit not to be 
ordered till a statement of defence had been de- 
livered. But held, on appeal, that production 
must be ordered at once of documents refeiTcd 
to in the pleadiugs, unless some special reason 
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Order." — "W. ripposed rut ap])Ui'atioti by IX to j 
rctri'-iei* a IraJe mark midu-r the J’atents, IXtsi.f'iis, ' 
jind Ts'uile Mark'. Aei, lk}s:{. Tlie application i 
tva-. referred ’oy Thi‘ Iluard of Trade to the oourt. 
i>. al^o aitplieif to ie!uiivc W.'s trade mark from 1 
tin- r(\iri!'tt‘r. Tliese applications were orderral 1 
TO be lieanl loaesher. After sotne of theovideuce } 
had been taken, it. applied for an order amiiast ! 
W. to produce i'.li lioemntnrs in his possession ttr i 
power relatiiptr to the matters in tpnestion : — 
■Helii. by the eonrt below that it would bo op- 
i)re'-.ive iti sudi a case to compel sneh discovery 
.Us wctiltl he ordered in an ordinary arttion, and 
that fin,* discovery to he enforced in that class of 
Jip].dieat ions must dejamd on rite jjartioular cdr- 
cuae-iaucfs (,f cacli case. A limited order for 
disenv- ry was t]i“refore made, tinder wliich W. 
wouli! not iii the i’asi‘ .if laiiels be bound to 
inentii.n all the. labi.ds eonstittiliii ,'4 a ^dass, bat 
fliiit it shi'iilil sntlieii as reyardi.'d each (tlass t(t 
mention a specimen or stpecimens fairly represen- 1 
tative of the whole, lint held on jippeal that' 
the order was oppressive ;it that sta,e;e of the 
pvuceedin'js. and that it must bo diseliar£>-ed 
■without prejudice to tiny order as To ](rodiietioii 
■of doeumonts at the trial. ilV/f.v’.v Ti'iidi; Miirltti, 
In n\ ri«i'2j 8 Ch. i>ol ; ti7 L. T. hv:!— C. A. 
Itoversing (il L. J., Oh. 5-1(1. 

Where Materiality depends upon decision of 
prior Issues ,] — Sre infni. D., I. 2. 

When Appeal pending.] — When a plaintiff, in 
an action for the iufringmiiont of a patent, has 
•obtaiiicfl the judgment of the court, he is entitled 
to an inspection of the defendant’s books and to 
an account, although an appeal may be pending 
■from that judgment. 8it,rhij v. lH/idfirhrooh. 41 
L. J.. Ex. i 18"; L. R. 1 Ex.' 2()7 ; 2fl L. T. -138 ; 
aubV. E. 751. 


(1. The AFFIDA5TT OP DOGU.MEXTS, 

Test of Sufficiency,] — In etprity, the test 
■whether the form of sworn discovery i.s proper 
ns : Can a detinite issue for perjury^ be put to a 
jury, assuming the answer to be false ? Wallier 
-,v. Batilelh 80 L. T. 857 ; 22 W. R. 595. 

When Conclusive.] — The defendants in an 
sartidavit of doeiiments Jiiade pursuant to Oi-d. 
XXXI, V. 12, slated as follows : — '"Wo have in 
•our possession or power certain documents num- 
bered 101 to no inelusive. which are tied up in 
a bumlle marked with the letter A., and initialled 
by the. dej>nnent,” C. tl.: “the saiil <locnments 
relate sc.lely to the ease of the defendants, and 
mot to the ease of the [ilaintilf, nor do they tend 
to support it. aiid they do not, to the best of our 
knowledge, information, ami belief, contain any- 
thing impeaching tlie ease of the said defendants, 
wherefore we object to prurluce the. same, and 
say they are privileged from production,” A 
judge ar chanihers anrl the divisiomil court had 
refused to order, under Ord. XXXI. r. 11, the 
production of the documents which the dofen- 
■rlants so objected to \)rodiiee -Held, that the 
affidavit sufficiently described such documents 
: for thejjxrrpose of identiiication, and that as the , 
affi.kivit Vi.m cimclusive against the plaintiff^ 
seeking inspeetion. the judge and tire divisional' 
court i’ightly refuseil to onler their production. 1 
Jim-u'ke V. Gralium. 5t) L. .J Q. B. 89(5 ; 7 Q B I) * 
400 ; 44 L. T. 871 ; 29 W. R. 43(5--C. A. i 

YOL. T. 


An affidavit of documents made punsuant to 
Rules of the Supreme Court, 1 87.5, (Xrd. XXXI. 
r. 12, is conclusive against the party seeking 
di.scov'ery, unless it can be shewn eitlier from the 
affidavit itself, or from the documents therein 
referred to, or from an admission in the ideading 
of the party swearing the affidavit, that other 
documents e.xist in his posse.ssion or power which 
are material and relevant to the action. In any 
of these instances, but not otherwise, a further 
affidavit mav be ordered. Jtmes v. Mimte Video 
G,i.s Co„ 49 L. J., Q. B. (127 ; 5 Q. B. D. 55(3 ; 42 
L. T. (339 ; 28 \V. R. 758— C. A. 

AVhen an affidavit has been made in answer to 
an order for discovery of documents, a further 
order will not be granted unless there are facts 
or admissions shewing that documents are with- 
held. Wclfh Steam. Coal Collier ien v. (tashell, 
8t) L. T. 8.52— C. A. 

It is not enough for the party applying for 
further discovery to swear to a belief that docu- 
nients are in the other party’s po.ssession. Ib. 

A defendant obtained an order for discovery of 
documents. The liquiilator of the company 
made an affidavit, .setting nut certain documents, 
and stating that ho h.ad no others in his posses- 
sion. The defendant applied for a further order 
for discovery on anaffi<lavit, .stating a belief that 
the liquidator had other documents : — Held, that 
the liquidator’s affidavit was .sufficient, and the 
defendant was not entitled to a further order. II. 

The court will order a furtlier affidavit as to 
documents to be made by a defendant, if it is 
.satisfied from tlie admission.s in the defendant’s 
answer that material documents not mentioned 
in his affidavit may be in his po.s.session, even 
although the answer docs not in express terms 
admit the existence of such documents, Saiill 
v. liroione, L. R. 17 Eq. 402. 

When a defendant by his answer set out a 
long list of customers of a business carried on by 
him, but did not mention in his affidavit as to 
documents any books relatijig to such business : — 
Held, that the defendant must make a further 
affidavit. Ih. 

Wliere a party claims privilege against the pro- 
duction of documents, on the ground that they 
siqxport his own title, and <lo not relate to that 
of his opponent, his affidavit must be taken us 
conclusive, unless the court c.an see from the 
nature of the case or of the documents, that tlie 
jiarty has misunderstood the effect of the clncu- 
ments. Aft. -Gen. v. Emerson (10 Q. B. IX 191) 
distinguished. Itohrrts v. Oppenheim, 5.8 L. J., 
Ch. 114S; 2(5 Ch. D. 724; 50 L. T. 729- 32 
W. R. (554 -C. A. 

The defendant.s in an affidavit of documents, 
made pursuant to Ord, XXXI. r. 12, disclosed a 
copy of an extract from a letter written by a 
person not a party to the action to one of "t he 
directors of the defendant comj)any. The defen- 
dants refused to produce the same on the ground 
that it was a' confidential letter from a jierson 
not a party to the action, and on a summons to 
inspect being taken out, filed an aflklavit to the 
effect that the document relate<l only to their 
raise, and did not lend in any way to support the 
plaintiffs’, or impeach their own ease; — Held, 
that as there was notliing in the document it.self 
todisclo.se the matter of its contents, the affidavit 
of the defendants was conclusive, and i inspection 
must be refused. Att.- Gen.^. Emerson (10 Q, B. D. 
191)i distinguished. Euhnan v. Yoiinq. A^I L. T. 
78(3 : 31 W. R. 766. 

Where a discovery is sought of a correspon- 
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dence, if fhe defendants set forth extracts of require a further affidavit'. Jti.-Gf’n. v. Ouftth- 
Ictters, and s'vvear that those arc the only jiarts /VurZ Local Board, 27 1j. if', fit-l- ; 21 W. 11. 1 17. 
of the corresiioiidencc upon that sutajcot, this is In a suit to restrain a corporation from ])er- 
suffieiont. Oinqfljcll v. French, 1 Austr. 58 ; initting a river, Avhich fiou'cd throuffii 1h(' I'c- 
6 Term Hep. 21)5 ; 3R. B. 15-1. lator’s land, to be polluted, ho made the usual 

:: .affidavit of documents. In the course of the pro- 

Bower of the Court to disregard the Affidavit.] ccedings quc.stions were raised ns to his title to 
— The defendant in air affidavit of documents certain lands, and. his agent, tiled an affidavit 
ohiucted to produce certain documents described stating that he had in his possession rcnt-book.s 
in a schedule, on the ground that they related and a deed of e.xchaiige which shewed the title 
solely to the defence of his title to the projjcrty in to the lauds in questiuii. Ujion a sumnion.s by 
que.s'tion in the action, and were communications the defendants that tlie plaintiff be ordered to tile 
between huns(;lf and his solicitors, their London a full and suiHdent affidavit, stating whether he 
agents, and his counsel, in reference to the had in his po.s.session an ,7 other documents tluin 
defence of his title rifore.said, and prepared or those mentioned in his affidavit, par ticnlarly the 
procui'cd for the imrposes, and in contemplation rent, -books and deed of excliange : — Held, that 
of such defence. The description of some of the as there was -no inconsistency on the face of the 
documents as given in the sehediilo appeared not to ]jlaiiitilf’.s affidavit, the defendants were not eu- 
agree with the almvc claim of privilege -Held, titled to any further affidavit of documents. Ih. 
that the defendant must make a further and Unless the answer of a defendant as to the 
better affidavit. Li/cll v. Acwweif y, .53 L. <1 ., Ch. doeuinents in his jiosscssiou or power is incon- 
385 ; 8 Ap]). Cas. 217 ; IS L. T. ,58.5 ; 31 W. B. sistent with the original affidavit made by him, 
618 — H. L. (E.] he will not bo requii-ed to make a further affida.vit 

Although a defendant to an action sweans that as to tiiein. Wc/timin/tier Brymho Coal ami Cohe 
certain documents, which arc in his possession. Co. v. Claijion, 3 H. B. Ill ; 5 L. T. 53-1 ; 12 
■ and are material to the matter in issue, form W, B. 123, 
and supiinvt his own title, and do not contain But where there is imionsistency, the court 
anything which could form or support the plain- rvill require a further affidavit as to particular 
tiff’s case or impeach the defence, the court will documents impiired after. Il>. 
not act on such oath (at least in proceedings ex- A defendant, who has made an affidavit as tO' 
cepted hy Ord. LXII. from the nrlcs under the documents in his possession, may be required. 
Judicature Act, 1875), but will order such docu- under special circumsrances, to make a further 
merits to be produced, if from the whole of the affidavit as to documents, .VntiZ v. AltcZ, 1 
defendant’s answer, or from the description of De G. J. & Sm. 468 ; 2 N. R. 254 ; 32 Ij. J., Gh. 
the documents given by the defendant, the court 676 ; 9 Jur. (n.s.) .585 ; 8 L. T. 555 ; 11 W, R, 
is reasonably certain that the defendant has 751. 

erroneously ' represented or misconceived the Where a case is made out, raising a reasonable 
nature, of such documents. Att.-Cen.x. Emerson, susjjicion that .a defendant who has made an 
52 L. J.. Q. B. 67 ; 10 Q. B. D. 151 ; '48 L.T. IS ; affidavit as to documents has in his jmssession 
31 W, B. 151 — C. A. other documents relating to the matters in ques- 

Docunients are material to the matters in tiou, and not disclosed by the first affidavit, the 
question in the action within the meaning of court may order him to m.ake a further affidavit, 
Orel. XXXT, r. 12, if it is not unreasonable to j although the first is .sufficient in point of form, 
suppose that they may contain information j JA 


A defendant who had filed an affidavit as to- 
documents was ordered to file a further affidavit. 
After thi.s order had been made, but before any 
further affidavit had been filed, he applied for 
an affidavit as to documents in the po.sses.sion 
of the plaintiffs, the time for excepting to his 
answer having ex[)ired, and the plainti'ffs were- 
ordered to make such atiidavit. SembJe, that 
tliis order was correct. Jh. 

A plaintiff iraving reasons to believe that a- 
defendant has in his jmssession a particular class 
of documents not included in the schedule to his 
affidavit as to documents, may, by sum'mons, 
require him to state on oath whether lie has or ever- 
had in his jinsscssiou any and what documents 
coming within the class referred to. Willett v. 
Thuclton, 1 N, R. 42. 

Upon a motion for (Iiscovcr 3 ’' and inspection of 
document.^, grounded on a defendaul.’s answer, 
the court is not at liljerty to disregard the state- 
ments in the answer, as to parts of thodcpcnments 
which are di.scIoscd, however suspicious tho,se 
sfiitcment.s maj' be ; but if they are inconsistent 
■with each other, the court •will adopt the .state- 
ment which is mo.st favourable to the plainti-ffi ; 
and if .such parts of the documents a.s are di.s- 
closed contradict the answer as to the other pans. 
Bowes V. Fernie, 3 Myl. & C. 632. 

I Prolixity.] — ^An affidavit of documents un- 
i necessarily prolix, was ordered on motion to he 


directly or indirectly enabling the party seeking i 
discovery, either to advance his own case, or to 
damage the ease of his advensary. The plaintiff 
company sued tlie defendant coiupaiiy for breach 
of contract ; the defence to the action was that 
no contract had been concluded, and that only 
negotiations had taken place between the [)arties. 
The defendants having obtained an order for an 
affidavit of documents, the plaintiffs set out 
amongst others theij* minute-book, which re- 
ferrerl to certain documents and letters ; the 
entries as to these documents and letters were of 
a date subseriucnt to the date of the alleged 
breach of contiact ; the documents and letters 
were not set out by the plaintiffs in their affi- 
davit. The defemlants claimed a further and 
better affidavit from the plaintiffs, setting out 
the documents and letters above mentioned, on 
the ground that they inigliL shew that after the 
alleged breach the parties were still negotiating, 
and might tend to disprove the plaintiffs’ allega- 
tion that a contract had been concluded : — Held, 
that the plaintiffs were bound to m.ake a further 
affidavit of documents. CompaymeFbanwVercdn 
PacAfiqrie v. Peruriun Guemo Co., 52 L. J., Q. B. 
181 ; 11 Q. B. D. 55 ; 48 L. T. 22 ; 31 W. B. 39.5 


Inoonfiisteiicy.] — ^When an affidavit of docu- 
ments of the plaintiff is not inconsistent with 
any material part of the suit, the court will not 


MSCO^’EBY— 


off the file, flu:- cosrs to he iiaiVl by the | 

ohi inihi,, Wnilu'i' V. Poolv. ri L. j' Cli 

tiiu ; 21 t'h. D. s;},j. ’ 

AluiuOLrh ihi-jy i.s ut) ntle of court speciallv | 
.tnvin.i- iiower to the court to take pleadhiirri or' 
arnh;n u- osr tlu; Jile for prolixity, yet, the court j 
.la-' uit iuhcivui power io do ^o in order to pre- i 
aait it-; reeoiYk fiout )jeii!,t?inude the iustrmneuts j 
01 opiuvs-iou. Wliere, however, ati allidavit of 
documents: was of oppressive leii.afth, but it 
a[.];euiv;I to the c{iurt that dehiy and ' expense 
wotihi he caused Isy liliim u fresh one, the coitvt 
pe.'iiji! ied it to iMiittin on the lile, ]>ut ordered 
the party iilino it. p. pay the costs of it. J/Ui v. 
Ilitri-Jhicl-:, i'/IS ii. .T.. ('h. 1012 ; 2)! (.’h. 1) 470 • 
7.1 L. 'r. 271)— A. 


deponent’s possession with sufficient clcajuess 
to enable them to be identified. LalicUlna v. 
Mujpw, supra. 


“^ever have had.”]— The omission of the 
tm'.i,' -'aini novt-r liave had” from an affidavit 
of doeiiment^ i-, in itself a sidliclcnt reason for 
orderni;.,' a jiirthor and hotrer aliidavit. IVaii- 
y. A ffi) L. T. :-5:42. See V. 

Alonif. I hit !) G'li.t Cl/., ante, col. 706, 

In possession of my Solicitor or Agent,”] 

Where, in an affidavit mtule by a defendant, on 
an order for prcluction of clocumenls, the words 
■‘or in ponsessiou, custody, or power of my 
soliciror or auciit.” are oraiited, the court will 
not hold such ailidtivit insufficient, if a .satis- 
iiictory reason is given for such omission, and 
wtll hold that it is a satisfactory reason that an 
exception involving documents “in the hands of 
the tiefendant s solicitor has been oveiTuled ; the 
doinunents, such as books, diaries, tScc., in the 
hainls of a soliciror, not being doenmeuts of the 
ehent, although tliey may be liable to be pro- 
tluoetl. iVoodlh/Mi. y, F, rein ml, 11 W. it. 368. 

An affidavit as to documents shoidtl in terms 
negative possession by an agent. Lcdwiilne v. 
Ir. E. 11 Eq. 463. ‘ 

By Husband and Wife— Form.]— Where hus- 
band and wife were co-pluintiffs but had different 
intere.sts. viz. succe.ssive life interests, and an 
or<[er ftir an alMtlavit of documents was made 
aguiinst them In the form usual against co- 
plain tiffs, viz. “whether they or either of them 
. . . mthe possession of them or either of them ” 
and tliey put in au ailidavit ■< we have not in our 
. . . wo liave not in our,” the affidavit was held 
irisunieicnt as not being in compliance with the 
order. Fendally. O' CmuicU, 54 L. J., Oh 756- 
29 Ch. 1). 81)1) ; 52 L. T. 553 : 33 W. E. 15— C. a! 

Omission of Documents in Custody of Solici- 
tor.j~;-Trustees in receipt of the rents and profits 
ol real osiate allowed them to be received bv , 
then- sulioitoi's, and all the accounts relating to . 
t lieui were kept by the solicitors in their general ] 
proiessumul aeconnt books. The solicitors were ' 
iilso sohcitius ul. the trustees in the suit. Upon a 
summons for the proiluctioii of documents, the t 
trustees, in making the usual affidavit as to what i 
documents were in their possession, &:c., or “in c 
the possession, power, or custody of their solid'- 1 
tot;b, omitted to insert these books: upon v 
a.ljoiuncd siumuous as to the sffifieieney of the d 
affidavit : Hold, that thcoe hooks were not 7 
vvulun the temis of llie order for production 
Fjludon, Qmrl) v, jMmh, 35 L. J., Ch. 113 : 12 e 
Jur. (K..S.) 45 ; 13 L. T. 698 ; 14 W. K. 170. f 

Description of Documents.]— An affidavit as n 
to documents should refer to the documents in n 


Of I Bundles.]— Where the documents of 

irt i vyhich a defendant is required to set forth a 
.‘e- I list: arc iiumerou.Sj it is not necessary for him to 
its j specify eatdi of tlieni, but it is sufficient for him 
of to ilcseribe them so as to enable the plaintiff to 
it move for them ; as, for instance, to say that 
;se they are eontamed in bundles or hogsheads, 
u-t sealed uj» and marked A., B., &c. Okris-thm v, 
ed Jn;/I.(ir, 11 Him. 401 ; 10 L. J., Ch. 145. 
v. 1 he court vvdll not order the qiroduction of a 
,) ; bundle of documents. Xicholl y. Jonea, 2 H & M 
588 ; 5 H. E. 361 ; 13 W. E. 451. 

Ihe [ilaintifl: having obtained an order for the 
le discovery of pTocumeuts, the defendant, in his 
it alhdavd, objected to produce “certain docu- 
or ments, letters, and corrcspomlence, which have- 
j/- j }ias^sed between my legal advisers and rnvself,” 
V. I and • certain instructions to and opinions of 
counsel, ’ which are numbered 50 to 76 inclu- 
sive, and are tied up in a bundle marked with 

- the letter A, and iuitialleil by me”: — Held, that 
n the documents were sufficiently described, and 
is that the plaintiff could not be compelled to 
y tnrdier identify them. Tnnjlor v. Batten, 48 

: 39 L. T. 408 ; 27 

i - 1 VV. U. 106, 

d _ “ Bundles of letters " is not a sufficient descrip- • 
n tion of correspondence in an affidavit of clocu- 
if ments. Ilnm'dfon v. Fott, 42 L. J„ Ch 512 * 
e L. E. 16 Eq. 112. ' ’ 

e Letters may be described in au affidavit of 
e documents by bundles, with sufficient references 
>- foridentihcation. llrnttc/’ v. Pui*, 51 L J Oh 
840 ; 21 Ch. D. 835. • o., un, 

s xV defendant was in possession of real estate to 
■. vyhich the plaintiff claimed to be entitled as heir- 
at-law of Ids mother. Tire plaintiff filed a bill 
tor diseoyery and lu-oduction of documents in 

- support of the defendant’s title. The defendant 
t by her answer, stated her belief that a deed had 
1 been executed, of which she set out the dates, 

* parties, and effect, whereby her father heeame’ 

- seised absolutely of the property. She was the 
1 umyeiyal devisee of her father. She also filed an 

affidavit in support of her title, to which she 
■• appended a list of documents, and among them 
i vvas ' a bundle of deeds and papers relating e-xclu- 
: suvely to the title of me the above-named defen- 
; daiit to the lacmisos mentioned and referred to 
. Ul the plaintiff’s bill.” The plaintiff took out a 
summons for a further affidavit of documents •— 

■ ileld, that the plaintiff was entitled to know 
whether the abovo-mentioned deed was in the 
defendant’s po.s.scs3ion, and to a further affidavit 
containing a list of each of the documents re- 

_ An aifidavit of documents had been filed set- 
ting out the numbers and the dates, but not the 
parties to title-deeds, and a summons was taken ' 

1 .^0 names of the parties added :— 

Held that as the deeds were privileged the court 
would not order the names of the parties to the 
deeds to be set out. Tanjlor v. Oliver, 45 L. J , Oh ' 

I V /4 ; 34 L. T. 902. ■ 

When discovery of documents is made it is not 
enough to make them up in bundles and number 
the bundles, but the documents in the bundle? 
must be described, and each document must be 
marked or numbered speciaUy, so that any party 
reqiuring a particular document may caU for it, 

23—2 



711 


712 


BISCOVERY — DommeMs 

Coolie. V. 00 L. J*, Oil. o7ii ; [1801] 1 Oh. containoil uolliijif? inii)eac'hni>,^ the caae or Title 

509 : 6-Jr L, T. -IS-l ; 30 W. K. 273 — 0. A. of the plaintilf, did not render I ho allidavit in- 

An affidavit of documents is sufficient which sufficient. JJowiclie'v. Grahtim (1 Q. Jl. 1). -100) 
states that the deponent has in liis possession or followed. McLean v. Jonos (0(1 Jj. 6.53) not 
power " certain documents” numbered 1 to 26 followed. JJudden v. Willtiniion, supra, col. 711. 
inclusive, which are tied up in a hundlc marked 

“A,” and initialled by him ; the documents Former Pi'aetice as to.] — See post, col. 

being sufficiently described to enable the court, 777. 
if it thought fit. to enforce production. Ta i/lor 

V. i?nf7^or(supra) followed. Buililen v. T17Z/ii/i- Materiality.] — The pdaintiifs in a suit in which 
.WK, 63 L. J., Q. B. 32 ; [1893] 2 Q. B. 432 ; 4 their title to a piece of land was in issue, made 
E,. 525 ; 69 L! T. 427 ; 41 W. 11. 657 — G. A. an affidavit of documents refusing to produce 

certain dociUTients as being immalerial lu the 
Verifying Privilege in,]- — An affidavit as to defeudauGs case. But amongst the documents 
documents by a party who objects to produce produced was one of a kind similar to those sought 
them is insufficient, if it merely states that the to be protected, and this one contained entries 
rlocuments are privileged ; ” it ought to state and throwing a doubt upon the accurac}" of the alle- 
verify the facts upon which the objection is gation in the plaintiffs’ affidavits, that the <lncu- 
grounrled. Qardnee v. Inin. 48 L. J.. Ex. 223 ; nients sought to be protectcfl were immaterial : 
4 Ex. I). 49 : 40 L. T. 35 ; 27 W. 11. 442 — G. A. — Meld, thirt theymxxst make a further atlidavit. 

Doeumonts jjassing between the defendants or Ilnstings Corporation v. .Ivall. 42 L. J., Ch. 883 ; 
their agents and their solicitor ante litem raotani, L. 11. 8 Ch. 1017 ; 21 W. 11. 899. 
and stated in aii affidavit as to documents to be The defendants who, by their answer, ad- 
“ confidential comnnuiications between solicitor mitted that U. & Go. had acted as their solicitors 
and client with reference to matters which are till T7th October, 1865, in the schedule ro their 
now in question in this cause,” are described alffilavit as to dncuineiits, set down certain cor- 
sufficicntly to protect them from production, respondence between U. & Go., and their agents 
Maefarlana v. Rolf, 41 L. J., Ch. 649 ; L. 11. 14 in ikiris, of the 19th, 20th, and 21st of October, 
Eq. 580 ; 27 L. T. 305 : 20 W. R. 945. and in their affidavit denied that they luid any 

Copies of letters and telegrams sent by clients other documents relating to the matters in ques- 
to their solicitors ante litem motam, are privi- tiou : — Held, that the correspondence bore strong 
leged from production. Ih. internal evidence of being written when U. A Co. 

An affidavit of the plaintiff objecting to pro- were not acting for the defendants, and that 
duce certain documents on the. ground that they there was no such grouiul of suspicion disclosed 
were “privileged as communications between her- as to entitle the plaintiffs to a further affidavit, 
self and her solicitor "was insufficient in that it did Imperial Land Co. of Manscillen v. Manferman, 
not shew the communications to be of a pi*o- 29 .L. T. 559 ; 22 W. ll. 66 — L.JJ. 
fessional and confidential character. O' Shea \. In a suit in which the genuineuess of the 
If’ixKt, 60 L. J., P. 83 ; [1891] P. 286 ; 65 L. T. sipiaturo of a testator to a document was one 
30— C. A. See also WeM v. East. 49 L. J., Ex. of tiie i.ssues to be tried, the defendant was 
250 : 5 Ex. D. 23 ; 41 h. T. 715 ; 28 W. II. 336 — ordered to produce on affidavit atiy clicqnes in 
C. A. And Wesfinghouse v. Midland Mg., 48 his posse.s.sion signed by the testator between 
L, T. 402 — C. A. specified dates. The defendant produced a great 

number of cheques, stating in his affidavit that 

Shorthand Notes in previous Action.]— they were all the cheques in his possession signed 

An action having been commenceil to determine by the testator, but that ho had other cheques 
whether the defendant had or had not executed a drawn on the tc, stator’s bankers, which he did 
certain agreement, the defendant, while the not produce because they were forgeilcs r — Held, 
acticrii was pending, ciunmenced an action that the plaintiff was not entitled to any fnrtlier 
against other persons, whom he eliarged witli a particulars, or to production of the" cheques 
conspiracy to defraud him, and to utter the alleged to be forged. Wilson v. Thornhunj, 43 
agreement a.s binding upon him, knowing it to be L. ,1., Ch. 356 ; L. R. 17 Eq. 517 ; 22 W. 11. 509. 
a forgery. After the commencement of the A railway company having been made defeu- 
seeond action, the defendant caused shorthand ilants to a suit, an affidavit as to documents was 
notes to be taken of the evidence, .speeches, and made by their secretary, who was not a defen- 
snmming-np at the trial of the first action, a.s he dant. The company answereil, anti the bill was 
depo.sc'd, for the jmrpose [“amongst others”], of re-amemled, whereupon the secretary made a 
his case in the second actioji Held, upon the second aiui third affidavit as to documents, 
above facts, that tlie shorthand note.s were privi- He was then e.xamiued by the plaiutiff.s, ex parte, 
leged from inspection in the second action, and on their behalf, before the examiner ; and in the 
that the affidavit need not shew that the notes course of such examination deposed to the 
came into existence exclusively for the purpo.ses possession of certain documents not inentinned 
of sucli action. Mordonv. Refries, L. J., Q. B. in his aflidavit. Upon summons by the plain- 
413 ; 81|. B. IK 508 ; 30W. 11. 612; 46J. 1‘. 566. tiffs, that the company might be ordei'Cd to 

make a further affidavit accounting fur Ihe 

Documents relating solely to Cass of documents referred to by the secretary in his 

Party claiming Privilege.] — Privilege was examination .-—Held, that the application was 
claimed in an affidavit of <locumeiits on the irregular, and summons dismissed with costs, 
ground that the documents related solely to the Alcoeh v. Gill, 21 U. T. 704. 
title or case of the ifiaintiff, and not to the case Requisites of an affidavit disclosing docu- 
of the defendant, nor did they tend to support inents, but claiming that some parts of them are 
it : — ^Held, sufficient ; that the fact that the not material and are jxrivileged from discovery, 
affidavit stated that the flocuments related to an<l effect of evidence that such jxarts are 
the “case” as well as to the “title” of the material, considered, Yorkshire, Provident IJfe 
plaintiff, but omitted to state that the documents Ass^crance Co. v. GU'bert, 6i. L. J., Q, B. 578 ; 
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[is.t.j 2 Q. B. l‘tS : 14 R. 411 : 72 L, T. 445 | which are material to the case of the plaintiff, 
i’ 7 n T .1 t J3’owcvei‘ disagreeable it may be to make the 

-17(7/ ,svr D., I. (post, cuis. 882 et .seq.). | disclosure : however contrary to his persfmal 

* n A- ■> TV iiutcrosts; however fatal to his claims, he is com- 
ment 5-5 ?i.:h t f • I>^‘Ucd to set forth on oath all he knows, belieYo.s, 

u-hn ih , V [>'■»»» 11 defendant („■ thinks, in relation to the matters in (luestion, 

uiin n.i> in.a.a7the ordai.-iryaliulavit as to doeu- Fi;;/7d v. Mohhi,mi, 8 Beav. 22: 18 L. J., Oh. 
muiiiT,, turiher distiovery as to a particular .i2r> ; 8 Jur. 888. 
ducuiaeiit, cannot obrain. oil suinmons. an order ’ 

iMiyt furrhor ;PHda\nt. but must anieini his bill Documents privileged from Inspection. l—A 
‘i i/Kh. I ni qimstion. 7 y. defendant, in an action for the recovery of land 

Oi' ] — R. 8. C., uf which he is in possession, may be com] idled 

‘ ‘ ■ by order to make an affidavit of his documents 

Interrogatories upon. ]■— -See Jones v. Jffonfe he may have a right to object 

njv (7as di., Q. B. iX oad ; JMI v. Tnanan. 


2b fin I). :{f.: : v. Wlieefer, 17 qVtV. IX '"7^ ^ ‘ = 28 W. K. 3.54. 

I'd ; and ^/urrh v. JJfhetmls. CO L. J., (). B. 21)2 • ^ f i» ^''hich Hie issue 

l.iAiip. (^'l^. 301); 03 L.'r.2t; il.L.i'E') Infra’ ™ “'^’Hlcd accounts was raised, the dofeudaut waa 

In. I. 0 ( post. col. 810). ' ' • • • M compelled to make an affidavit of aceoiints and 

Wimn'adcrmd'ant. after answer, has obtained not pretended tn be privileged or- 

an affidavit as to documents in 'the common I “7? *'* 7 the action, but 

form, if he linds that the inquirv in the common hnmecl Hi be covered by^ the alleged settled 
form is not .'viifficiently pointed to enable him to Dickson v. Marrisun, 47 .L.J., Ch.(>86T. 

obtain discovery as to .<ja;cific matters, his proper tv j. ^ ^ . 

course is to file a concise stiitement of the q Referred to in the Headings,]— 

specific matters, with respect to which he .seeks o twciyv. If hewall, and Quiltcc y.Deatlei/, 

iliscovcry. with interrotratories. which it will be "<-’3, 704. 

the duty of the plaintiff to answer fully ; and It • t „ 

will be no an-wer to the defendant to say that Insurance— Ship s Papers.]— In an. 

.some of the matters given in the specific state- ‘'‘““on on a policy of marine insurance, undor- 

ment were com}n-iscd in, or that they were all entitled to discovery of shiii’s papers, 

referi'cd to in the answer, and that the first accordance with the practice in force before- 

affidsivif Av..,..,77 v. 'P.,7.... b. the Judicature Acts, without au affidavit and 


concise statement ' of tlie L Referred to in the Pleadings.]— - 

L respect to which he .seeks » tA,syc7yv. If hewull, and Qudtep y. Heath i/, . 
rogatories, which it will be cols. 1 03, 704. 

tiff to answer fully ; aud it -m-ov.; t m * . t. 


afiidavit was suHident. AciwW v. Judicature Acts, without an affidavit, and 
Const ruction, Co., L. E. 2 Eq. 756 ; 14 W. R. 9iq. ^‘om all^ persons interested in the proceedings.. 

A defendant, having filed .a concise statement ■7>'<^'>in-Puolfio Steamship) Co. v. Com- 

with interrogatories, under the tibove circum- ■^Rw/7?v/?76r Ch., .51 L. J,, Q, B. 132 p. 

stances, is not entitled, before the answer has > 30 W. li. 224— - 

coiue in, to take out a furtlier summons for an 
affidavit of (incumeiits in the same special form i 

as that in which he has interrngateil ; and such wholly Marine.] — In an action 

a summons wiU be dismissed as unnecessary. Ib. policy of insurance, in which the risk was 

' ot a mixed nature, the transit being iiartly by 

Lost Documents.] — A defendant, in his first sea and partly by land, and in which perils of 
answer, stated that certain jiapers in another ti'ansit nr convejmnce” had been substituted 
SUIT referred to in the bill were in the ])o.ssession ^or ‘-of the seas.” the defendants Lad, before 
ot his solicitor, and being asked by the .amended flelivering their defence, applied for the usual 
fail to set forth a schedule thereof, lie stated that order for discovery of “ship’s papers " under the 
his solicitor had made diligent search for them, oR’l pi’tictice : — Hold, that the peculiar practice 
tint they couhl not be found, having been mis- of ga-auling discovery of ship’s papers was 
placcil or mislaid in the solicitor's oflioe, and applicable to actions brought uiton marina 
that therefore he could not .set forth a schedule policie.s alone, and could not be extended, 
ot them tfidd, ilmt the auswer was sufficient. Hcmlcrson v. U ruler lorltinq Assooiatioii. 60 L. J,. 
Eli wand V. JhDonncH 8 Beav. 14. fX B. 406 [1801] 1 Q. B. 557 ; 64 L.' T. 774 

Document found after Affidavit Piled.]— It is ^ 

wlio, after Libel Action— Particulars of Justification.]— 

doclmnmt o'f I id hi • i action, the defendant justifcs, 

Iriv'c insi,,.',-Mt!r/ particulars of his justification, he is 

L SO I d hV 1^ '’^ not disclo.sed in not entitled to discovery of anything more than 

cr v^Jv opponent of the dis- the matters relating to those pm-ticulais, and aS 

notice ’ ll MicU v /fid w ‘ ffifi’licatiou for a general inspicti.m of 1he <locu- 

IC-ib tP “>«Hs disckxsed by the plaintiff’s affidavit of 

(.tocuiiiouts will be rotustnl.^ P/vvideftt 


liave inspeet 
the scheilule, 


vr.vnn- 1... ,i A ^ .«.vvvv-i.v uu i.uo.se particuiai'.s, ana an 

mtice ’ ll MicU v /fid w ‘ ffifi’licatiou for a general inspicti.m of 1he <locu- 

tC-ib tP “>«Hs disckxsed by the plaintiff’s affidavit of 

docuiiiout.'ii will be retusccl. P/vvideftt 

Life Ammnwe (ku v. anbe)% L. J., Q. B, 578 ; 
7. What Documents. [139;)]. 2 Q. B.. 148 ; 14R. 411q 72 L. T. 446. 


Je.ssel, M.R., Swansfon v. j or had had, in his 




possession or power, any, and if 
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(locamenis relating to the matters hi question, rvhether they had any documents in thoir })ossep- 
csGGpt such entries as might he contained in the sion, or set forth a schodiilo thcre<d : — ihdd, that 
account honks of his firm, which ho ohjected to the answer was suffloieut. Mliran/lx. Jf'DonvrU, 
produce, on the ground that they were not in his 8 Beav. Ih 

exclusive possession, but only in his possession . t , 

jointly with another, who was not a ])artv to the Poesession of Co-DefenaantB.J — A decree 

suit. On motion by the plaintiff, the defendant was pronounced, tor a sale of real estate, m a 
w'as ordered to make and file an affidavit in con- partition suit. 1 he tlecrce contained an iiujuiry 
forrnity with the terms of the order, setting w'hat real and personal estate the laic father 
forth the iminher and particulars of the docu- of defeudaiits, who wnre tenants in common 

meats ivhichhc acknowlodgcd to he in his joint of property, died seised and iiossesse.!, and 

possession, but claimed to he privileged. Lazarust what had become thereof. Some 11001111101 ^=^ re- 
V Mirlci! 5 Jui‘ (21 S) 1119 ■ 1 L. T 3 lating to the estate were 111 the hands of sonic of 

*A husband and" wife sued as *eo-plaiutiffs in tlio defendants, which they declined to iiroduce 
respect of an alleged breach of trust by the = 1 * *1^0 requc-t, of the otliers. A sunniion.s was 
trustees of their marriage settleniont. The w'ife taken out by those other defendants calluig 
had a life estate for her separate use, and sued on their co-defendants to make an attidavit as to 
without a next friend. An order was made that the docuiiients relating to the matters in 

the plaintiffs sliould file an affidavit .stating question in the suit, ’ in their possession :—lIcld, 
whether they or either of them*’ had in the tlie affidavit must bo made as asked, and 

possession or power “of tbcm or either of them” if was for the rcspomlentH lo shew; whether 

any documents relating to the matters in ques- fijo affidavit should lie limited in its terms, 
tion. They filed an affidavit udinitting the Ac/wmd// v. Makejield, 39 L. J., (Jh. 827 ; 22 
possession of various documents, which they L, T. 645 ; IS W. K. 884. 

seheduled, and going m to say, “We have nut Disallowance of Application.-! - 

nowqand never had, m our possession, custody, irri ^ T 

or power, or in the possession, custody, or power ^^ben, by tiie consent ot both parties the docu- 
of any other persoA or pemks on om- behalf, T«e«tu)n are subiuitted to the judgt;^ 

any deed, &c., other than and except the docu- f I" questumed in a coiiij of 

merns set forth in the said schedule » :~Held, m Vi\v -’ll’ 

that the plaintiffs must be ordered to file a 
further and better affidavit, for that an affidavit 

relating only to documents in the joint custody Privileged Documents.] — .She post, D. Objeo- 

of the husband and wife did not comply with tions I'O DISCLOSUBE. 

the order, and that the order W’as rielit in requir- _ , ^ ^ 

ing them to answer as to documents in the Belevant and Material Documents.]— iSh^i 


possession of either of them. ktwhtll v. punne Documents 1— .Sh- uost 793 et sm 
O' Connell, U L. J., Ch. 756 ; 29 Ch. D. 899 ; 52 i^ocnments.j-Cic. post, cok. 1 Jd ct sap 

L. T. 553 ; 33 W. B. 619— C. A. 

Three executors, two of whom, together with 8 . The Deposit. 

other persons not parties to a suit, w'ere members _. ... x t.* - •it.-’ < • t 

■ of a firm to whidi their testator Imd belonged, Discretion to Dispense with. j--A judge or 
had for many years allowed iiavt of his cstatA to ''"j f 

remain in the iirm. On a bill against the execu- : <b=’l;erise T,vitii (he deposit for security for the 
tors for administratiau ami to make them account I d^eovery, presenbed by rr 2 a, 26 of the 

■for profits made by the use of his property j 

Held, that 1 he executors wore bound to ijidu<le I “* ® ” • *■ 

the books of the firm in the schedule to their 

affidavh of documents. P>r v. Fexter, L. E. 13 Application for further Sum-Time for Appli- 
Aq. 00- ; -f) 1 j. i. 2S-. _ cation.] — The power of tlie court under Drd. 

A. partner ot a forcigii house cariynig on XXXI. r. 26, 1u order payment into court of an 
busmess abroad he resiclnig aial canymg on | aaditional sum bv waA of securuy for costs of 
business m England, on his own account, is not qj^eovery in excess of the prescribed sum of 5 Z., 
bound to Imow the tmnsactioim of the turcign jf^nited to the time when the order for 

partnership, although they are binding on him; ai,covery is made, but may be exercised at any 
and consequently, he will not he required to circumstances sliow tlait further 

set forth a schalnleot books, to., rd requiied. Cooh- v. Smith, 60 L. J., 

m the custody of the p;h. 57 ]}. ngyVj 1 ch. 509; 64 L. T. 484; 39 

V. CoiP, 2 T. <k Ooll. 638 ; 7 L. J., Rx. Eq. 18 ; xv T> 97 a ^ n .1 
lJur.818. A\.h.2/3-E.A. 

Au Iridi insurance company were enabled to Several Defendants— Different Solicitors.]— 
sue and liable to bo sued in the name of one of Ou apidicafiou for disenvery, w’liether by means 
their members. An insurance was effected interrogatories or othorwi.se, iiyainst several 
through A., their English agent, who was not a dcfendaiit.s who have severed in theii' defences 
member at the time, but afterwards became one. and appcui'ed by different, solicitor.^, the plaintiff 
The insured tiled a biU respecting the policy must pav into court se]iurau; sums of oL in 
against A. while he was a member, which res]tect of each defendant. Llrerpool Freud Co. 
ckarged that he and the company had in thoir v. Firth, 60 L. J., Ch. 153; [1891] 1 CTi. 3{;7 ; 
possession document.? relating to the mattcr-s, C3 L. 7'. 677 • .39 IV. II. 269. 

&A, and required him to set forth a schedule • • > 

thereof. A. aftcrw'ards transferred his shares 1 Same Solicitor — Amount of Deposit.] — 

and ceased to be a member, and shortly after- 7’lie plaintiff brought an actiuu again.st two de- 
wards put in his answer, stating that he had not fondants for money had and reeeived. The 
and was not entitled to have access to the dofondants appeared by the same sulicitur, and 
company’s papers, and could not set forth delivered separate defences. ITie plaintiff, having 


j Discretion to Dispense with.] — A judge or 
I master has under Ord. XXXI. r. 25, a discretion 
' to dispense witii (he deposit for security for the 
I costs of discovery, prescribed by rr. 25, 26 of the 
! order. Xeiemun v. L. A" S. ir. if//., 59 L, J., Q. B. 
1 341 ; 24 Q. B. D. 454; 62 L. t. 290; 38 IV. 11. 
348. 

Application for further Sum— Time for Appli- 
cation.] — The power of the court under Drd. 
XXXI. r. 26, Itj onler payment into court of an 
; additional sum by way of securiiy for costs of 
discovery in excos.s of the prescribed sum of 5Z., 
is not limited to the time when the order for 
discovery is made, but may be exercised at any 
time w’heii tlie circuinstanees sliow tlait further 
secuvitv is requiied. Coolie v. Smith, 60 L. J., 
Ch. 573; [1891] 1 Ch. 509; 64 L. T. 484; 39 
W. It. 273-^C. A. 


m 
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the respondents. The appellant, being mi aide 
to enfnrcii this writ against the respondents, who 
were resident in Scotland, applied to the Court 
uf Session, under 22 Viet, c- 20, to eompel them 
to search for an exhibit to the doemnouts men- 
tioned in tlie subpccna. The respondents stated, 
as a reason for non-search and non-pi'oductioii tif 
! the documents, that they were locked ni> in the 
inunhnent room at a: certain castle, and that 
though they were, as trustees of the late owner 
of tire castle, in possession of the key of the 
mniiiment vooin, jmt they could not search that 
room, because there vras a dispute between them 
aiul the present orvner of the castle as to the 
right of the })osscssi.in of the documents Held, 
lliat the respondents could not bo cQuqrellcd to 
iiroduce the documents. Uamphell x, JJalhousi-e, 
(J‘Jurl), h. K. 1 So.App, 4<;2 ; 22 L. T. 87t)— H. L. 

The defendant by his answer stated that 
certain, docuinents, which he admitted to be in 
his possession, did not belong to him individually, 
but jointly with other jiarties, who acted as his 
agents, and against whom no ognity was in this 
respect raised by the bill : — Held, that the ordi- 
nary rule of the court applied to this case, and 
that the plaintiff Irad no right to the production 
of tire documents, cither on the ground that they 
were in the actual possession of the defendant, 
or on the gr-ound that the parties to whom they 
belonged in part acted as the agents of the 
defendant. Held v, Langloh, 1 Mac. & G, 627; 
2 Hall & Tw. 69 ; 19 L. J,, Ch. 337 ; It Jur. 467. 

A defendant admitted that certain docuraents 
were in the posses.-<ion of himself and W. C., his 
co-exeentor, and that others were in the piosses- 
sion of their joint solicitor. W. 0. not being a 
party to the suit -.—Held, that an order for pro- 
duction could not be made against the defendant 
on such an admission. MorreU x. Jf iwtti'n, 
13 Bear. 105 ; 20 L. J., Gh. SI ; 15 Jur. 319. 
i Two defendants admitted the possessiim of 
[ documents. One died •.—Held, that a motion for 
production ag-aiust the survivor, in the absence 
of the representatives of the deceased defendant, 
- could not be maintained, Jlohn'fiton x. Sliewell, 


Documents in "which Parties have a Common 
Interest,’ — Onler made that the ])laintit£ in an 
aetiuii n{"eiviitract Hiould have iiispectioii oi: the 
writtfii eontra<‘t which was in the defmidaiits 
..ion without givinc the -eciirhy for costs 
riouhvd bv Ord. X.XXL rr. 2.5, 26. The ijro- 
visioiis of Ord. XXXI. rr. 25, 26, with regard to 
security ft.r the co-.th of discovery do not apply 
to an a)'rplioa( i' ’71 for ]tro\luction of a document 
in which both parties'to the action have a com- 
mon interest. Jirnini x. Lidl, 5.) L. J-, Q- B* 
73; it! Q. B. L). 229. 
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liaving ol)tnniO(l the ilocumeiit for a specific and ' 
liinitcil purpose, would not have entitled liiiu to 
have it protected, on the jn’ound of an iinplietl 
eoiitidence that it should not he used for any 
other purpose, //a 

One of several defendants, hy his answer, 
adniitted the possession of documents, but by 
an affidavit subsecptently filed, stated that since 
his answer he had deposited them with one of 
his co-defendauts. A motion for their production 
refused in the absence of the co-defendant. 
JiuyTjuhic V. Ji‘nhhi,\vi), 2 Mae. & O. g-l-l. 

Oil a bill to set aside a deed tiled by one [dain- 
tiff only, praying that, if necessary, it might be 
taken as on behalf of creditors,' generally, it 
appeared that A., claiming under the deed, had 
a jiower of ati))ointment, and that she had ap- 
pointed under iiei' iiower. The plaintiff moved 
for production of documents in the hands of the 
trustee of the deed offering to confirm the 
appointment of A. The ai»pointces wei'e not 
]jarties : — Held, that tire production could not 
be enforced in liie absence of those pei'sons. 
Ford v. Folphiii, 1 Drew. 222. 

In a bill filed to sell the inheritance where it 
appeared on the face of the answer of the tenant 
for life, that the parties entitlcil to the remainder 
immediately expectant on the life estate were 
not before the court : — Held, that the court 
could not, compel the tenant for life to produce 
the deed under which the absent parties held 
their estate ; although as against the tenant for 
life the right of the plaintiff to inspection was 
complete. Ftinihts v. JJluhi, S) Ir. Eq. It. tJIO ; 
but this was varied on ajipeal by ordering both 
deeds to he produced, 10 Ir. Eq.'R. 

Held, also, that it is not a valid objection to 
a motion by the plaintiffs for the production 
of doeuraents of the tlefeiidants, to show that 
the bill is open to a demurrer for want of equitj'. 
Il, 

Where dneiiments are mhnitted by some de- 
fendants to bo in the Joint possession of them- 
selves ami other defemlauts, a motion for the 
profluction of those docnmeiits cannot be made 
against some of the defendants onlv. -Imoi., 4 
L. J. (O.S.) Oh. 17U. 

A. and B., by their joint answer, admit certain 
documents to lx; in the possession fif A. B. 
must be served as well as A. with notice of ju-o- 
ductiou of them. Sutlth v, Siduet/. G Jur. -1:12. 

Possession of Joint Agent.] — Order for 

productiou of documents in possession of the 
treasurer of the “ Times ” newspaper, refused. 
Murray v. Walter. 1 Cr. ik I'h. 114 ; Jur. 71 tt. 

An admission of the possession by an agent 
on behalf of the defendant and other persons 
who are not jiarties to the cause of doemnonts 
rcliuing to the matters in question, does not 
entitle the jdaintitf to an order for their pm- 
ductioTi. Lopez v. Deaeon, (5 Beav. 204. 

A plaintiff i,-. not entitled to the jiroduetion of 
documents held l)y the solicitor of a defence 
association, to which the defendant belongs, 
relating to the constitution of tlic a.ssociiition ; 
but he may iiall on the <lefoudant to disclose 
the names of the })ersons composing such associa- 
tion. DiH-ill v. Coican, lo W. B. tiUd. 

Compromise of former Action.] — The 

plaintiffs were the o’lvnere of gotsls .^hipped on 
lioard the defendant’s vessel the B., and their ■ 
case was, tliat the goods had been lost through a ' 
collision between the B. and the H., owing to 


the defendants’ negligence. A suit and cross 
•suit had previously been commenced in the 
Court of Admiralty between the owners of the 
two vessels, and these suits were compromised! 
by a private agreement in writing : — Hold, that 

the iilaintiffs were entitled to in,-,peci inn of this 

agreement with an averngc smiemeut atraelied 
to it : for that, without deciding that such an 
objection would be mtiferial. it did nor appear 
that the owners of the H. objectetl to the inspec- 
tion ; and the document clearly related to the 
matter in question, as it might contain an ad- 
niissimi of liability on the part of tlie defen- 
dants. IlifteJi/n.'ou/ v. Glover, I-."! L. J., Q. B. 
120 ; 1 Q. I). I). 1:1K ; HG L. T. GO,") ; 24 W. B. 
IS.^n Affirmeil oii aiipcid, 30 L. T. 831— C. xV. 

xk party to a suit cannot be reijuireil to ])ro- 
duce documents relating to the eunqn'omise of 
a dispute between himself and a i)er.son not a 
part V to the- suit. Warrielc w Queeyin College,. 
(Ke/ord, Ix. B. 4 Eip 2,54. 

Undertaking not to Produce.]- — Produc- 
tion ordered of documents admitted by defendant 
to be in his possession subject to an undertaking 
to a third party not to part with the possession 
to any one else. Pnihetlima n v. White, 2 W, R, 
380. ' 

Sufficiency of Objection.] — Where a party 

to a suit is reiptired to make an atiiiiavit as to 
documents in his jmssession. and alleges in his 
atiidavit as a reason for not prodneing them that 
they wore in the possession of himself and a 
thinl person as joint owners, he is bound to state 
the nature of the joint ownership. Bovill v. 
Coivan, 3'J L. J.. Ch. 7GS ; L. R. 5 Ch. 4Ur> ; 22 
L. T. 7)03 : 18 W. R. .j33. 

The defendants objected to produce doeuments. 
on the ground that ])ersuns not parties to the 
suit were interesteil in them : — Held, that this, 
was no ground for resisting production. Kettle- 
well V. Jiarstoir, 40 L. J., Oh. 37."). xiffirmod, 
L. R. 7 Ch. .SG : 27 L. T. 27)8 ; 20 W. R. '.tl7. 

When, in answer to interrogatories, the de- 
fendant admits that he has certain documents 
in liis custody, posse, ssion. or power, ir is not 
competent to him, iqioii an application for leave 
to inspect and take copies of them, to urge that 
others have an interest in them, and therefore 
he cannot i)rodnco them. Plant v. lu-ndrich. 
L. R. 10 C. P. GU2. 


b. Of Partner*. 

A solo defendant in a suit relating to tramsac*- 
tiems in which he had been engaged with the 
l)laintiff, bad made entries relating to these 
transactions in the books of a iiartnership firm 
of which he was a member : — Held, that no 
Older could be made on him to produce llui 
]iartnur,diii) books withoat tlie consent of his 
jiarlner. Jladlen v. MeDouijall, -11 I,. -L, 
Ch. .">04 ; L. R. 7 Oh. 312 ; 20 L. T. 371) ; 20 W. R. 
3i)3. Person accountable, whether as partner 
or not, must discover all books relating to the 
matters in fjuestion. Sica/wton v. Zi.'tJiman, -l.a 
L. T. 3GI) : 4 xlsp. il. C. 47,0. 

bill of discovery against a surviving partner, • 
charged that he hail lately nr once in his posses- 
sion, custody, or power, boolw. Ac., whereby the 
statements of the bill would u]>[tear : and it 
prayed that the defendant might set forth a, 
schedule of such particulars as were in his cua- 
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tncly. (Sec. ; the derendaiit Answered that after 
the death ef lii.s partner he had some books, ikc., 
in Iiis po.'-sessiou, which were delivered to the 
representatives of his ]iartner, who would not 
allow him toinspicct them; and, save as aforesaid, 
he denied that he had latelj' or once any hooks, 
ike. ; — Held, that this answer was sufHeient. 
JIurkinto.\k X. JJoul'cr, (j L. J., Ch. 23;i; 1 Jur, 
258. ■ , ■ ■ ' . 

Tlie defendant by his airswor stated that cer- 
tain books relatiii" to a concern in which the 
plaintitf claimed to be a I'jartnor with the defen- 
dant. were in the po.'scssion of the treasurer of 
the c;ouc;ern cm behalf of the s(;veral shareholders 
in it, many' of whom were not parties to the 
suit ; — Held, that the defendant eoidd not l)e 
ordered to jiroiluee them, Murruif v. Walfer. 
Cr. & I'h. Ill; 3 Jur. 719. 

A defendant was, by an order in the common 
form, reeptired to make and fdc a full and sulli- 
cient affidavit, stating whether Isc had, or had 
had, in liis possession or power, any', and if any', 
what documents relating to the matters in (]ues- 
tion in the suit, and accounting for the same ; 
and he made and liled an affidavit setting forth 
that he hac I not in his actual custody any document .s 
relilting to the matters in question, except .such 
entries as might be contaiiietl in the aceount- 
biociks of his tirin, which he objected to produce, 
on the ground that they were not in his exclusive 
possession, but only in his po.sse.ssion jointly with 
another, who was not a party to the suit. On 
motion by' the ])laiutiff, the defendant was ordered 
to make and file an affidavit in conformity with 
the terms of the order, setting forth the number 
and psirticular-s of the documents which he 
acknowledged to be in this joint possession, hut 
claimed to be ]»rivileged. Liuurvs v. MozJey^ 
5 Jur. Cir..s.) 1119 ; 1 L. T. 3. 

A witness a partner in a hank Avas required, 
by a .subpema duces tecum, to produce all books 
and aecounts in his custody or power, containing 
any' entries relating to 6,5()0Z. consols, or to the 
dividends thereof, or the application or disposi- 
tion thereof, or relating to the matters in ques- 
tion in the suit : — Held, that the witness was 
not eomjiellable to produce any books, &c., 
because the language of the subpoena was too 
general, and because the books, Ac., relating to 
the stock, were partnership property', and his co- 
ptartners would not consent to his producing 
them. Att.-tien. v. WlLmi. 9 Sim. 520 ; 8 L. J., 
Ch. 119. 

A (le'fendant, who was required to set forth in 
his answer to interrogatories certain entries in 
tiic hooks of a linn of whicli he was a member, 
sTafed in his anwer that he and his co-partners 
had given e.xpress direcrions to their agents, in 
whose custody the hooks were, not to produce 
them to any one, nor allow any' stranger to in- 
sjieet. them, without the express authority of the 
defmulaut and his co-partners ; that the hooks 
Were tiot in the power of tlie defendant alone, 
but of tbe liefendant and his eo-partners ; and 
that tlie defendant had no right or lawful jiower 
to jiroduee them, nor to set forth their contents, 
wii bout the eoiiscut of his co-partners: — Held, 
thill the iuiswcr was insufficient, as the defen- 
dant did not stiite that his eo-partners had 
refused to eoiisent to his setting forth the entries, 
riy/o/ri x.Jhitf {Lord). 11 Sim. 442. Affirmed, 
12 L. J.. Ch. 140 ; 7 Jur. 291. 

A., H. and C. had been co-partners in the 
working of eertidii collieries: the co-partnership 
having determined, and a new co-partnership 


having been formed between C., D. and E., the 
plaintiff in a suit relating to the affairs of the 
late co-partnership, to wliich 0. was a party, 
served D. and E. and the agent of their firm 
(none of \vhom were fiarties to the suit) with a 
subpoena duces tecum, requiring them to pro- 
duce certain books of the late firm : and also 
moved that C. might be ordered to concur with 
D. and E. in producing the books, or causing 
them to be produced, and to give or join in giving 
such direction to I), and E., and the agent, as. 
should ho neces.sary to enable or authorise them 
to obey' the subpiciia.. The coiii’t refused the 
motion, with co.sts. iSV f', 13 Sim. 453 ; 7 Jur. 
385. 

Where a defendant i.s interrogated as to the 
contents of the books of a company in which he 
is a partner, and the question i.s one he is bound 
to answer if he can, it is no excuse for not 
answering to say that the hooks are in the cus- 
tody of (iie ollicer of the company', and that his 
partners will not allow him access to them. If 
he has a right to inspect the documents, he is 
bound to enforce tliat right, and the court will, 
if necessarv, give him time for that purpose. 
Taylor v. llutahU, 1 Ph. 222 ; 13 L. J,, Ch. 20 ; 
7 Jur. 1073. Affirming, 1 Y. & Coll. C. C. 128. 


c. Of Officer or Eepreseiitative of 
Company. 

The <liroctoi-s of a company' are hound to make 
an allidavit as to documents belonging to the 
company, as being in their possession, though the 
company is a party to the suit. Clmcli x. 
Financial Corporation, L. 11. 2 Eq. 271 ; 12 Jur. 
CN.S.) 484 : 14 W. R. (585. 

Motion for production of documents belonging 
to a company', against defendants, who had been, 
but v.'ere no longer trustees of the company', no 
other shareholders being parties. The answer 
admitted the documents to be in the office of the 
company, but not otherwise in the pos.session or 
custody* of the defendants : — Held, that produc- 
tion could not be enforced. Penny v. Goode, 1 
Drew. 474 ; 22 L. J., Ch. 371 : 17 Jur. 82 1 

W. R. 120. 

In a suit by a shareholdei’ against a public 
officer of a joint-stock banking company, cliarg- 
ing insolvency' and praj'ing a dissolution and an 
account, the defendant stated that the company 
was dissolved, and that the documents were not 
in his individual possession, but admitted them 
to be in the possession of the directors, and the 
solicitor to the company, and he set them forth 
in his schedule. On a motion to produce Ihe 
same -Held, tliat notwithstanding the dissolu- 
tion, he still represented the company for the 
purposes of this motion, and was hound to jiro- 
luce the documents. IJull v. Connell, 3 Y. ik Coll. 
707 ; 9 L. J., Ex. Eip 25. 

In an action on a promissory note, made by the 
dcfendaiit as security for the repayment of 
moneys due to the plaintiffs from a limited com- 
pany, the defendant objectcrl to produce docu- 
iiiciits relating to the matters in question in the 
action, being the banker’s pass book anrl directors’ 
minute book of the company, on the ground that 
they' were in his custody' only as liquidator in the 
voluntary' winding u]> of the company'. The 
company had been tUssolved before the applica- 
tion for the discovery of documents was made, 
but no resolution had been passed under the 
1, s. 155, for the disposal of 


Companies Act, 1802, s 



DISCO YEBT — Documents. 


the <loc‘nments belongiug' to it : — Held, that the i 
lihiintiffd Avere entitled to the inspeeti(,ni (jf the I 
documents, inasranch us the tlefendaiit had them j 
in his absolute control. LoHdi)iiund Yirrltsliire.\ 
Ba»h V. Coojicr, 1.5 Q. H. D. 47;-5— C. A. Affirm- i 
iiig, 54 L. J., Q. 15. 495 ; 3:-5 W. R. 750. | 

The defendants in a suit Avere shareholder.^ in I 
a compiuiT.andhad been authcn-ised by the other 
shareholders to Avind up its altairs, and for t his 
purpose, among <jtlier thiues, to seu<l out agents 
to India, The plaintiils in the suit haviji.g 
brought actions against the defendants as .share- 
holders, in rcs[tect of certain debentures issued 
b.y the company, the defendants thcreu]>on tiled 
a bill on Ix'half of themselves and the other .share- 
Inddens to i-estrain the actions, and to obtain 
relief in respect of the debentures. The plaintiffs 
then liled a bill against the defendants for dis- 
cOA'-ery in aid of the actions. From the ansAvers 
of the defendants to this bill, it aitpcared that 
they bad in their actual posses-sion certain letters 
vrhich had i)a.ssed betAA’cen the defeuduuts and 
the directors ami sharfholdcr.s of the emupany am I 
theagentsin India. Onaniution by the plaiiititfs 
for the production of those lottei'.s, the defendants 
submitted that tliey Avere not bouml to produce 
them, because they held them on behalf of them- 1 
selAos and also of the other Khareholder.s of the 
company Avho Averc not parties to the suit : — 
Held, ordering the j)roduction, that the defen- 
dants sufficiently represented the Avhole body of 
shareholders for the pui'pnses of the liti.gation, 
and that so far as the parties by or to Avhoiu the 
letters avci'c sent Avero sliarebolders of the com- 
pany, the letters Avere not iirivileged. fflyti v. 
•Vnutfcihl, ;} Mac. A H. 4i;:i ; L5 Jnr. .S07. 

The covenant of a shavehohler in the deed of 
settlonioiit, th.at he will not call for in.spection of 
certain books of the company, will nor be a bar 
to bis movin,g for their production in a suit 
brought i'jy him against the companv. Iltill v, 
Connell, 5 Y. <,t Coll. 707 ; U L. J., Ex. E(i. 25, 


in the bill, but said they held them a.s the agents 
and on behalf of the persons Avho ini rusted them 
with the moneys, and submined that, in the 
alxsoucB of such persons, they ought not to be 
ordered to produce the documents. The cniirt, 
hoAAmA'er, made the ortler, because the plaintiff 
repre.sented the contributors of tlio moneys ; and 
file revolutionary government being at an end, 
the defendants had cither ceased to })c agenis or 
trustees for any one, or had l)ecom,c agents or 
trustees for the" plaintiff. Two Siciliivt (A'i/ii/) y. 
in/oo.o, 1 Sim. (X.S.) 301 ; 20 L. J., (.'In 417; 
15 Jur. 214, 

\STiere books, &c., the joint property of the 
defendaiit,s and of persons not before the court, 
Avere admitted by (he ansAver io be in the custody 
of a third party as the cniinmin agent of all, an. 
order AA'as made upon the agent to permit plaintiff 
to inspect against consent of those not before 
the court, in/lh/nn v. Inijilhij. 1 Myl. K. (il ; 
Coop. t. Brough, 270 ; 3 L.' ,T., Ch. 2L 

An agent, made defendant to a bill for dis- 
covery as to a title, may demur to it, and he is 

not compellable to produce the deeds. v. 

^tallies, 2 Ken. 135. 


Doctunent Belonging to Principal.]— Umler 
Avhat circumstances court Avill, on hill of di.s- 
covery, direct search to be made in boxes of 


absent party, in hamlb of defendant as depositary, 
Aft.~(jreiK A'. Elliott, 1 Price, 377, See furthor, 


A defendant stated by his ansAver, that he had 
in his_ possession as (lepositary, certain boxes 
belonging to another defendant, (.•ontaining lIocu- 
Tnents, Ac., Avhieh might relate to the matters in 
'Cpiestinn in the suit, but he Avas not acquainted 
Av'ith the purport of any of them, and he tlid not 
set out any schedule of those ilocximeuts : — Held, 
that exceptions to the ausAver for insufficieuev 
eould not be sustained. Fornuin v. SerllL 14 
L. J., Oh. 33. 

During a revolution in .‘^icilv the; revolutionarv 
.government sent two of the defendants, who 
were natives and inhabitants of Sicily, .as envoys 
to this country, and afterA\-ards remitted to them 
moneys Avhieh had been contributed ly many 
thousands of the inhabitants of Sicily, Avith direc- 
tions to purehaso a steamship therewith, and the 
■defenrlants applied the moneys accm’dingly. The 
lawful .soverei.gn of Sicily, after he had re-estab- 
lished his authority, filed a bill, claiming the 
ship, Avhich still remained in the port of Loudon. 
The defendants, in their answer, admitted the 
posisession. of documents relating to the matters 


Document Belonging to Agent.]— Bill filed 
against a steu-ard fur an account of moneys 
received in that capacity, and of the interest 
made l,y him of it. By his answer he admitted 
he receiA'ed this money, and mixed it AA'ith his 
oAvu, and used it accordingly. This admission 
Avill induce the court to (.Ui'ect a profluction of 
his banker’s l)Ook.s, though they may contain 
many other private matters. Salinhwni (EarT) 
A'. Cecil, 1 Cox, 277. * 

IVhon executors and trustees, by their answer, 
admitted six books to be in cu.stody or poAver of 
their a.gent in Scotland. AA'here part oif the tes- 
tator’s property Avas, and the agent, on a motion 
fctr production, deposed that he Avas agent for 
many other persons, and that his books related to 
the affairs of such other persons as Avell as to 
those in question in the cause : — Held, that the 
executors had not therely so mixed the testator’s 
accounts Avith others as to preclude them from 
insisting that the books were not in their pOAA'er ; 
and a motion for production Avas refused as to 
these books, Au'cy v. Hall 2 De (4. A Sm. 4S9 ; 
12 Jur. 1043. 

Proiluction of maps, plans, and other docu- 
ments made by laud agents in the course of their 
employment, and to facilitate them in letting the 
I'anns, and in computing the rents, and also the 
fines to be paid })y copyhold tenams, Avill be 
oi'dei'e<l, though it is alleged that they were made 
for private u,se, and Avere not paiil for the piin- 
cipal, and that the co.st Avas not covered by the 
poundage AA’liich it had been agreed the agents 
slunild receive. Eerarford (XaJ/y) v, JJrirm 14 
Beav. 387 ; 20 L. J., Oh. 470. 

Land agents paid ly commission AAill be 
directed to deliver up such iiiaps. plans, and 
other <loeunients relating to the estates as Averc 
made or collected ly tlicin in the cour.se of 
their employment,: even though it is alleged 
they AA'ere made for their oAvn private use. Eeecs- 
fiml {LaAii) v. Enrvr, 10 Beav. 134 ; 22 L. J., 
Ch. 407. 

ImlexcAS pre]-)ared by a deputy steward of a 
manoi', but claimed to be his private pro[)crtA’', 
ordered to bo produced for inspection, in a suit 
by the lord for the delivery uji of all docimicnts 
relating to the manor, ^tinehcsic^- {BUhop) v. 
Bowlter, 29 Beav. 479 ; 9 W. B. 404. 


I 


DISCOVEEY— 


How far Possessioa of Client.] — Possession of 
islefenilauPH attovnev, of ducninents relative to 
plaintiff’s title, is for that purpose possession of 
defendant. lilUjh v. iScnsdn, 7 Price, 2(17). 

Attorney subjnitting io j/roduce title deeds of 
his client, in his poissessioii, as the court shall 
<lirect, may he callcil up)on to produce them, if 
the principal could himself have been called upon 
to do so. Feiiu-irk v. Ilml, 1 5Ier. 114. 

Generally it is not neeessary to make an 
attorney a party because he has title deeds in liis 
po.ssession, although it mat' become so under 
particular cireunistance.s, jh. 

A charge in the bill that i>a})ers and iloc.uinents 
are ill the pnssesdon or ])o\ver of the defendant 
or lii.s solicitor, is not answered by a denial that 
they are in the po.ssessioii or jiower of the de- 
fendant. Bond V. Xonthorcr, 1 Y. & Coll. 221 ; 
4 ]j. J., bx. Etp OU. 

Motion to eoiupel attorney to proihicu iiapevs 
of his client, refused with costs. Wohjht v. 
t) Pes. 2S(j. 

No subprena duces teciun u[ion attorney to 
produce jiapers of client. 1 h. 

Where Lien Claimed.] — A defendant, shortly 
after filing an affidavit as to documents, entered 
into liquidation of his affairs by arrangement. 
Some time afrerwai’ds he changed his solicitors. 
The plaintiff' applied for prodnctiriu of documents, 
which the defendant resisted on the ground that 
they were in the ].iossession of his former 
solicitors, who claimed a lien on them : — I-ielrl, 
that an order for production must be made, with 
liberty to apply in case the defendant found it 
impossible to produce the ilncuments, the plaintiff 
not to attach the defendant wnthout leave of the 
couri. Talc v. Opperf. 44 L. J., Ch. 5751 ; L. E. 
10 Ch. 340 ; 33 L. T. 41 ; 23 W. E. 7S0. 

A. .solicitor cannot set up a lien accpiired in a 
cause as agaimst the right of other parties in the 
cause to procluctir.n. 1 h. 

Where an order for discovert' has been made, 
it is no an.swer to a, summons for production of 
doeument.s that the documout.s are in the po.sses- 
sion of former solicitors who claim a lien on them 
for costs, and that the person re.sisting production 
is unwilling to discharge the lien because he 
Ijolieves he has a good claim for negligence 
against such solicitoi's. The emirt. however, in 
making the order for production will give liberty 
to ajiply .“0 as to jirovide for the e(mrir,igency of 
the party called ujion to pi’oduce documents find- 
ing a difficttlty in obtaining them. Lewis v. 
Fotcell. (U) L. ffi, Ch. 463 ; [1807] 1 Ch. G7S ; 76 
L. T. 282 ; 45 W. E. 438. 

A .solicitor defendant, cannot refuse to produce 
documcTits of lii.s client on the ground that he 
has a lien for costs, even when plaintiff’s claim 
under his tdient. Loel/rtt v. Can/, 3 N. E. 405. 

A solicitor has no lien upon the will of his 
client, and cannot refuse to pioducse a deed 
executed hy the client in his favour, containing a 
reservation of a life interest, and a pjower of 
revocation. Bale?/ v. jSi/nies, Turn. <k 11. 87 ; 23 
E. E. 10.5. 

Not acquiring Document in that Character.] — 
A plaintiff is not entitled to production of docu- 
ments admitted to be in the possession of the 
solicitor of the defendmit, where such possession 
was not acquired in that character, v. 

Owen^ 0. r. Cooper, 12. 


Documentfl of Client’s Testator.] — defendant 
admitted that documents were in his solieitoi’s’ 

; hands, having come to them a.s the representa- 
tives of thc: solicitous of the defemlant’s testator ; 
but he said they were not in his po.s.scssion or 
power, or under his control. ^ The court refused 
to order a production. Palmer v. WriijM, 
Bcav; 234. 

Documents belonging to Solicitor,] — The 
solicitor for the plaintiff; in a probate action hail 
also acted for many years as solicitor to the 
testatrix, whose wiE was' in dispute '.-—Held, that 
the plaintiff could not be ordered to produce for 
inspection the following documents in the posses- 
.sion of the solicitor : •* diaries, extracts from 
iljarie.s, ca.sh lodgers, expense ledgers, cash books, 
disbursement books, and bankers’ casli books, 
containing entries and memoranda relating to 
the deceased and her affairs.” O'Shea v. Wood, 
GO L. J., P. 83 ; [ISUl] P. 286 ; 65 L. T. 30—0. A. 

Communications between the as.signees and 
the Commi.ssioner of the 1 nsolveiit Debtors’ Court 
held not privileged ; hooks, &c., relating to the 
matters in question in the possession, but the 
property of the defeudairt’s solicitors, not ordered 
to be produced. FUqM v, llohinson, 8 Beav, 22 ; 
13 L. J., Ch. 425 ; 8 Jur. SSS. 

A plaintiff excejited to the defendant’s answer 
on the ground that he had not set forth a list of 
the books and documents in the possession of his 
agent, who was a solicitor, containing entries re- 
lating to a trust estate ; — Held, that as these 
books and doenments were the solicitor’s private 
I)roperty, the defendant was not hound to set 
them forth. Coli/er v. (Flyer, 30 L. .J., Ch. 408 ; 
4 L. T. 134 ; 9 W. E. 452. ' 

Action against Solicitor,] — Whore a defendant 
has in hi.s possession documents belonging to his 
client, j)rodnc;tion will not be ordered in the 
absence of the latter. Few v. Gappy, 13 Beav. 

Documents belonging to other Clients.] — The 
solicitor to the defendants, being also clerk to the 
1 commissioners under an iixclo.sure act, to an 
information admits, on his examination, that he 
, has in his possession the original award of the 
commissioners, which ought, according to the 
' act, to have been deposited in the parish chest : 

I though it is sworn, that the production of the 
I original award at the hearing wiU afford material 
I evidence for the relators, the court will not make 
an order on the solicitor for the production of 

I the deed at the hearing. Ait.-Goi. v. BerheXey, 

I I L. J. (o.s.) Ch. 33. 

! The court will not order the ]>roductiou of 
I documents by defendants, which are in the 
I possession of their solicitors, as solicitors for 
I them and for other persons not before the 
court. (Jridland v. Be Mauley (Lord'), 13 Jur. 
442. . 

f. Of Executors and Administrators. 

It is the bounden duty of an excenlor to keep 
clear and distinct accounts of the y)roperty 
which he is hound to administe}'. If, therefore, 
be chooses to mix tlie account with tho.se of his 
own trailing concerns, he cannot thereby protect 
himself from producing tlie origihal books in 
which any part of those accounts may be in- 
serted, Freeman v. Fairlie, 3 Mer. 43 ; 17 
E. E. 7. 



nun 101 procinction cannot be uiaileiGli. 521; i) Jur. fxs') 2t0- 8 L T Tfirt • it 
hti^an esecutor upon admissions in his!W R4'‘jr ' ’ • -i- iw,ll 

Ss hf I kx^cnior claimiu^r a debt, from his testator 

? ;n piTnnously made against tlm defendm^ 1110 ’ 

b, there being nothin" to shew- that ther i 

HI. Uie possessiioTi of the adniinisti’ator 

■' ■' ^ T.,Ch.402. ' Private and Confidential Letters. 

.ccutor to I Letters written to the defendant by a straitoer 
■ which at! to the suit, and marked “private and confi- 
dential,” were in the. po.ssession of the defendant 
who did not deny that they were material to the 
. . matters in issue in the suit, but obiected to nro- 

d hv torn-**'’ because the writer of the letters would 

tins, in whidi they had properlv inv«Sed their twV'’ prorlucod to the plaintiff, but 

testafnr'.s as.«ets ; but alle"!>d tha^ toe nmri must undertake not to use the informa- 

gagors objected to the production of the deeds ^^'/^^b^'cellaferal pur]iose. 

ami would prefer to p!iy off their cSs and f 

they obiected to the oroductioTi nf +u,. fv- 1\. II .'ri.l. 

Lrnduetion ordered of documents admitted by 
toe defendant to be in his possession but which 
to have been delivered to him by a 
’-me!/, third party under an undertaking not to part 
m a partner with *“^7 o^e else. v. 

alsohisSJutofwmsin motoed “ r*" ^i ^ f letters-n 

ts relatiu" to the estate private and confidential” to the other 

ause,of whom riic fatoet thre.ats of committing a con- 

ent in the niainnmment L ^ by so marking them 

■ dU thei-xrii 1- T*" """ ^'ho had refused to. 

New trustees had communication with him, any 

eiii" -an index of way in which , the lettere 

en?Tr A a u ^ might be used. Kitoat v. Sharv, 48 L T 84 

ocuments)4is handed thif chafaet'^''”* f™ answer to inquiries about ■ 

and the other (at the foot of fbc chai actor of a servant is privileged in this, 
'ritten a receipt bv the trustees for t^at although it contains defamatory 

■ -mtionid) iiS lott wSh thi "^^K^rt an action for libel 

-Held, rhatp. 4s bound on the If" “^bco is shown; but it is not privileged 
‘ t by summons of the trnsteo.s,' to make TFcW P«vileggd from production, 

a fidl discovery of all the documents ’of even- Jl'f r Tto’- ’p ’ 

kind relating to the e.sr.ato; .and that the copy of r a d P. 200— 

the imie.x in his po,ssession mast also be handed ■" 
to tlie trustees, they giving him another receipt. , 

^ br. 1'. in Pawn or Subject to Lien. 

in tlie ■cmiise’of an administration suit 'b'fcmlant will not bo ordered 

certain estates in Venezuela were sold to ' nne ' If i . letters, which, together with other 
who was not a party to the suit The emit 1 ^ liorinuinteau, liave been p,awued by 
of .alo, wUoh ,d i,.;™™ by co“ !hc i »mmon« ot‘ tl™ ,nit. 

purotaser Imvtag appilml a,,l IbmirtTt , „o y GW oVt r S’ ^ ^ 

“ 4 '>-00. 00 . to 

,1c.(™to,t ,V.,K o„,„mi«c,l f„, ,ho 

chambcM-s to ascertain tlm amimiK dan. f '^^-P ■'Huction of documents admitted bv him 
-Held, that ii.e 4 mse to be in his^ posse.ssion or power. It afterwards. 

Apor»nta.to,,c„mcbV4,we;“^ B„,v. 

'':;j,d:”zr'hS? f zitv d' ”•>-'> >» “>™- >» 

evidence in support of his claim an or/l. >• f f fbuit all deeds, papers and dooumcnis bc-lotigimr 
made upon his\4i4?4o4fSng4f^:^^^^ f '^bm.g thatohe 

tors to file ail afiidavit as to their rassession of ''f ^ ftained by counsel for unpaid fees, 
doeiimenrs relating to thy claim or to aiiv item i“>cuey due, whidi the 

in it, JfJM, re if t ^ f funds to meet. The 

1 He G. J. k Sm, 39a ;’l Ig. 11.^531 -‘32 r f’ ! nf iff !’ non-complmicc with the 


!>u« V. W/ieeler, 12 Beav. 366 ; 19 L. J., ( 

The i:oiirt refused to onler .an esc’ci 
mduce certain drafts of his testator, wJ 
le date^ of the .application were in the posse.s- 
.m of the bankers on whom they had been 
•awn. JJtnjFet/ v. ^/.w, 10 W. R. 370. 

The trustees and executo ' ' 
imiiiistraiion suit, jidmiti 
0 j)o.s.session of title-deed? 


they objected to the produetion of the deedt 
m the suit in the absence of the mortga'mrs, 
Gn a motion for production ; — Heli’ - 
deeds must be produced. Cftmjh 
r> He G. & ,Sm. 6.53 ; 17 Jur. 61. 

P.. a defendant, who had beei 
hi.s father as solicitors for two 
father’s death, and was ?' 
po.sse:<siou of document 
of the testator in tiie ca'„„ 
bad been solicitor and agent in t 
of tlic lu'operty, .and of whose 
wms trustee and e.vecntor. 
been appointed, and, there bei 
title-deofls in iluplicate. one 
other of the deeds and do 
to the trustee.., 

which wi... 

the ileeds therein 
defendant :- 
application 


DISCOYEEY — Documents. 


lie liberated. 11 ilVunii.-i, In /r. 30 L. J., Ch, (>10 J | 
7 Jar. (\.S.) 823 ; 4 L. T. IbJ ; U W. R. 8S)8. | 

Of Solicitor .] — Snr .supra, col. 72.5. ■ 


See infra, D. Objectioits to Pisclosukr. 


i. Documents Abroad. 

I'poii wh.'ir ienus a jsarly is to bo excused 
tbo product ion of books of account and papers 
'svhicb are emt of the king-dora, and necessary 
to liis bu'iin-s. Guhbitt v. (\nrndi.sJi. 8 Swanst. 

" StjT.Ol:.'', ■ 

\\liero a. (lefeudaut admits books in the West 
ludii".. to i)tj in Iin pn^'..C'-M( >n. cu-'tody or power, 
the court will order him to bring them here 
Vv'ishiii a rca'^onabh' time: and if they are not 
'brought, will consider it the same tis if he had 
them here in the tirst instance, ami refused to pro- 
duce them. Ftinivlianion v. iSnlfoti i-,'YxiYn. k,\i. 
iitfl, 

A defendant by his tniswer stated that he had 
handed over some dueumeiits relating to the 
matters in rpu.stion to his agent in Jamaica, to 
enable him to defend ;i suit there ; that the agent 
had left the island ; and that the documents had 
been taken jiossession of by a receiver appointed 
by the Court of (diancory there : — Held, that this 
.admission entitled the plaintiff to an order for 
presluetion : but liberty was given to the defen- 
dant to rt'lieve himself, if possible, by affidavit 
from the effects of this admission. .Vorrice v. 
Swaiij, 2 Beav. .500. 

In a bill for an account the plaintiff chargerl 
fraud and wilful neglect against the defendants, 
who interrogated him as to invoices and other 
<loeuments in his (the pl.ain tiff's) possession. 
The jrlaiutiff's answer alleged that they were in 
New Orleans, and that he was unable to com- 
municate with his clerks there, or to proceed 
thither to fetch them. The defeiulant excepted 
to this answer : — Held, that .such documents, 
whicli tended to establish or disprove the fraud 
■charged, must be produced before the hearing, 
.artd were not titling subjects of an inipiiry in 
.chambers ; and that the plaintiff was bound to 
.sliow that he has attempted to obtain the docu- 
ments and failed in that attempt, a mere allega- 
tion that they are in a country where war is 
raging not being suffieient. The exceptions were 
therefore allowed. Mertenn v. Ifalf/h, 2 N. R. 
:2.54 ; 8 L. T. .Kil. S. a, 8 De Or. j. ic 8. .528 ; 
.1 Johns. 73.5 ; 11 W. R. 71)2. 


k. Documents in Custody of Court. Examination of Document by Court.]-The 

Documents of Lunatic.] — In an action of court will examine documents claimed to be 
‘fre.siiass to land brought against the committee privileged, to^see whether they establish a case < 
of a lunatic whose title-deeds are in the custotly privilege. Vetter v. Sehreiher, 53 J. P. 39. 
nf the court luiviiig jurisdiction in lunacy, an Observations _on Ord. XXXI. r. 19 a, sub-r. 
order on the (lefendatiT to produce the documents empowering a judge to iiisi)ect documents “for 
for inspec'liuu < night not to he made, as they the purpose of deciding _as to the validity of the 
are not in his poNsession or control. Virhin v. claim of privilege.” mUininti v. Quehrada Jly. 
Little. .52 L. J.. Q. B. 771 : 11 Q. B. I). 370 : 48 ^mihI ttyul Copjter «»., 05 L. J., CIi. 08; [139.- 
L. T. 71*3 ; 31 W. 11 .SUl ; 47 J. P. 500. 2 Wi. 751 ; 73 L. T. 397 ; 44 W. R. 70. 

Application by a Person claiming under Costs.] — When an order is made in an action 

a Deceased Lunatic.] — According to the practice in the Chancery Division for the production < 
in lunacy ihe court will order production of all documents at the office of the producing party 
documtuts in the custody of the master or regis- .solicitor, that party if ultimately succe.ssful i 
trar relariug to the estate of a deceased lunatic the action, is not entitled, as between party and 
on tlie application of a person claiming under party, to his solicitor’s costs of the productioi 
him. But he must make out a prima facie title Brown v. Sewell, IG Ch. D. 517 ; 44 L, T 41 
to the estate. Snii/th, In re, 15 Ch, D. 28G ; 43 29 W, R, 2!)5— C. A, 

L. T, 234 ; 28 W. R, 925—0. A, Where a biR has been dismissed with costs, the 


r Discretion of Judge.] — Under Ord. XXXI. 
judge has no <liscretion as to refusing to allow 
at tile instance of one party to .an .action, the 
j)roducticm of document.s in the po.ssessinn 
another party relating to the matter in questif 
provided the documents are not jirivilegt 
Bmtvoe v. White, 45 L. J., Q. B. G42 ; 1 Q. B; D. 
423 : 34 L. T. 8G5 ; 24 W. R. 721— C. A. 

No Jurisdiction in Official Referee to order. 
— The olKci.al referees have no jiirisdictiou to 
make an order for the })roduetion of document 
till,' itroper course being to take out a simimo 
for the purpose in the chainbera of the judge 
wliom the action is attached. Danvillirr 
^fyers, 17 Ch. D. 34G ; 29 W. R. 535. 

Order on Solicitor of Party.] — It i.s not co 
sistent ivith the practice of the ctjurt to make i 
order for proiluction of documents on the solici 
tor of a party against ivlioni di.scovcry is sought 
CnHliin V. Cruddoclt, 2 Ch. D. 140 ; 34 L. T. 55 

A plaintiff issued a writ of summons again 
.several defendants, the indorsement of claim 
compri.sing a groat variety of seemingly uncon 
iiected matters ; and then, before delivering 
statement of claim, took out a .summons for th 
piroduction, by the solicitor of the defendants 
and others named in a schedule to an affidavit of 
even <latc, of certain documents specified in the 
schedule : stating by the affidavit that the 
specificil documents were in the possession of 
the persons ntimed, and that the whole of the 
documents related to the action and ivere esse 
tial to establish the plaintiff's case: — Held, that 
the jdaintiff was not entitled to the production 
asked. Ih. 

Extension of Time.] — A defendant having been 
ordered to produce documents within six weel 
from 25th July, 187'3, obt,ained, from time to 
time, orders extending the time up to the 13th 
March, 1874. The last aiiplication wa.s opposed 
by the jilaintiff, and he appealed from it ; — Held, 
that the appeal was not one which ought to bo 
entertained. Peru (ItenuUic) v. Ituzo, 30 L. T 
190 ; 22 W. R. 358. 
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BI sc 0 YE BY — Do cum eyi ts . 


pbintiff is entitled to the costs of a motion for I 
thi. l)ro(luction of docilments, which had been 
default of the defen- 1 

da It. Lovell V. :iateg, II L, J., Ch. 158 ; 6 Jur, 


Iron-Compliance with Order, Effect of.l- 
post, cols. 7-18 et Hcq., and col. 778, 


c. msrECTioir. 


.< Relative.]— An order gave libertv to the 
plumtih, his solicitors or a^rents.’* to imspect 
ducumeuts in the defqtnlant’s possession Held 
tliat this did not authorise the inspection b\r a 
non-professional relative of the plaintiff, thomdi 
aue<:ed to be the only person conversant with 
llie aceouuts. Jlie court also refused to make 
a special ortlor, permittin,!- the inspection bv 
Mich party. Nmmcrjield v. Prifoluml, 17 Beav 

Another Defendant.]— A plaintiff havino an 
oi-der for himself, his solicitors, and agents to 
inspect a defendant’s documents, will not be 
permitted to take with him another defendant to 
assist him in inspecting the ilocuraents. Bartlcv 
;v-. .g/rfZcy 1 Drew. 238 ; «J Hare (App.) xlix. n. ; 

K » ‘ 

Solicitor.]— An undertaking to produce docu- 
ments to the plaintiff means to him, his solicitors 
Juid agents, MilUums v. Prhtce of Waloo Life 
inmnee Co., 23 Beav. 33S ; 3 Jur. (n.s.) 55 ' 
Where an uiidortaking to produce is givcii in 
a cause, the meaning of the tin(lert.dan'<T is to 
iiroiluce to the .solicitor or aurent of the p.artv 
seeking production, as well as to the party hiiu- 
seJt, unless specially pmviilcd against. Ih 
And see Groves v. Groves, infra. 

Solicitor’s Clerk.]— An order having been . 
inade that, B., his solicitors or agents, be at 
liberty tu inspect ilocuments, with the assistance ’ 
ut L. as his accountant. L. and a clerk of B ’s i 
solicitor.s’ firm went to the place of iusriectio'n' i 
and L.^ was refused to be allowed to inspect i 
except m the presence of B., or one of the prin- l 
cipals of his firm of solicitors Held, that L. if i 
aceonipanied by a duly-authorised clerk of B ’s r 
solicitors’ linn, was at liberty to inspect, Li/id- r 
.wy V. Glad Slone, L. K. 9 Eq, 132. 

Scientific Expert,]- A suit was instituted to t 
re-srrain proceedings at law to recover for work t 
and labour m constructing a sewer, on the ground a 
ot fraud on the part of the ilefendant in equity v 
in improperly obtaining possession of an estimate f 
ui writing, and by chemical proees.s removing e 
the figures indicating the price. The dociuneu? C 
in question having been deposited with the clerk T 
ot recuKis in pursuance of an order forproduc- I 
tion, the plaintiff moved for liberty to subiect it 9 
to chemical tests for the purpose of the trial at 
law, upon an undertaking by the defendant to n 
produce It to be stamped at the trial at law. oi 
Ifae court refused to make any order. Tice 7 tl}/- w 
7m_n V Barrw, 2 He Gt. & Sm. 225 ; 12 Jur. 744 pi 
Under a decree in an administration suit, a 0 
creditor supported his claim in chambers by the 
production of certain documents. The plaintiff hi 


tehevmg these documents to be forged, applietl 
to have them dejmsited with the chief clerk, Aand 
for liberty to have them produced to be exanlined 
by scientific persons, to test their genuineness, 
and the application w.as granted, the creditors, 
solieifur being allowed to be prcsoiit at such 
cxammatiun. Groves v. Groves, 1 Kiiv (Apii.) 
.^is. ; 23 L. J., Oh. 199 : 2 IV. II. 85 ^ ^ ‘ 

Where defendants tiid not by their answer 
deny the geiiuiiiencss of a deed, but merely stated 
that they did not know whether they had exe- 
cuted It, and after an ordinary inspection applied 
for an order allowing inspection of it by expert 
witnesses which application was not supported 
taj any aftclavit as to the deed being forged, but 
tn defendant’s solicitor, 

to the effect that he was advised and believed 
rS 1 1 clients’ case that the 

deed .should be so inspected by witnesses : — Held 
, insjiectiou by witnesses ought 

not to be made. Jioi/d v. Pat vie, L. li. 3 Ch. 


Accountant.]— Under the common order for 
production and inspection of documents, the 
m term ‘‘agent ’ does not include a professional 

Kn ^^^>^nardct v. 

be Mor, I Johu. A H. 383 ; 30 L. ,T., Ch. 523 : 7 
to Jur. (N.s.) 328 ; 3 L. T, 384 ; 9 W. R. 452 

T^een made, a special 

r! Sl-Srl-V” 

h, inspect documents had 
been obtained by a plaintiff, in pursuance of 

1 - nliich order his solicitor inspected the docu- 
inspection a 

i, , I'^'of^^sional accountant, who was also, 

n mnv ro fif/l f company, a rival com- 

. ! dntendauts-. On this circumstance 

0 ascei tamed by the defendants, they refused 
J to allow the inspection to proceed. The tilaintiff' 
i- afterwards luoved for an order to amend the 

common order to inspect, by inserting in it the 
words “ accountant ” or “ Mr. A.” Btuart, V.-O., 
letiised to make any order on that motion, but 

1 expressed his opinion that A. was not an obiec- 
t {otiable person, and was also an agent within 
V the teims of the common order to inspect The 
s plaintiff and A. subsequently attendal to con- 
, Uinie the inspection, when the defendants again 
, objeetcil to its being taken by A. The plaintiff 
- then nioved for an order to commit the defen- 
t (lants- secretary for contempt of the common 
> oulei to inspect documents, wlien an order wns 

• Hiade for his committal, and for payment by him 
w a]3]ieal from that order ; — 

Held, that It must be disieliarged. Turner, L.J. 

I thought that the wnrd "solicitor” in the oider 
to inspect must mean “solicitor in the cause” ; 
“!!fi “agent,” some person coimoctetl 

idk the suit, and not a special agent appointed 
toi the particular puriiose. Pvt/oer v Vo'o- 
c/ms'fer, Sheffield, and Linaolnshive Jti/., 30 L J 

R 21.5 \aryiiig 3 He G. F. & J. 23; 3ff 

I'- i 

Where it is not made to appear that a party is. 
not competent to make the inspection by himself 
or his agents in the usual way, an accountant 
wiU not be apiiointcd as a special agent for that 
purpose. Coleman v. Tr<f,vtt lIartle 2 )ool llarhmiv 
C(;., o jj, i. 4o7. 

L.,^ a partner in an Indian firm now dissolved’ 
had, in a suit against his former partners, obtained 
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an orik-r iVn- inn nf the bonk?, ’.virh leave pcr?OTi from whom he received his instructions in 

lo in'.) ICC!. Hi- > 1 ‘ciiri.e b:mkrn}»r. and B., his the snir, thouerh Y, was the person named in the 
a'-'^itriue. revivui t!i>- U]!On application bill as the a,mnit in. this country of the republic, 

bv B. to have ihi* liciiciit Ilf rheordor.it ajtpear- The defendants haviiiiT refused to produce the 
iicc tiint !}!<■ book? wc-re very vnlmninous, and liociunents to S. : — Held, th:it S. was the diily- 
tlint r!ie Ofcouins were ke]jt in Indian currency : authorised afreut of the plaintiffs within the 
— Hold, tiiat. hi- wa.? i-ntitiod to the beiietic of the Tneaniii" of the order. Coiffu Bii'u Jirpuhlic v. 
njiler to inspeci . and to t;ike in an accountant; Ji^rJnntjpr^ 44 L. J.. Ch. -102; 2;> W. E. 4C2. 
and it appoaritiy tiict L. was conver.saut with Affinnin.cr, L. E. 19 Eq. 33 : 31 L. T. (13.1. 
iicconiit?. atiil had himself kept some of tlie books, 

Th.ir 15. was entitled to t.ake in L. assucli nettoun- Several Inspectors — Documents JTumerousand 
taut. _ Lnvl':iiif v. Gh(i!xfom. L. E. 9 Eq. L32, Yoluminous.] — Where the docuineuts in defeu- 
A '-iinn'lioidi-r in a joint-i^tock cninp.any brought dant’s pos.sc.ssion relatingto the matters in (jnestioii 


Th.ir 15. was entitled to t.ake in L. assucli necoun- Several Inspectors — Documents JTumerousand 

tint. _ Lnvl':iiif V. Gh(i!xfom. L. E. 9 Eq. L32, Yoluminous.] — Where the documents in defeu- 
A "iinn'lioidi-r in a joint-i^tock cninp.any brought dant’s pos.sc.ssion relatingto the matters in (piestioii 
an aetiiin to have Ids name removed^ from the in the .suit were very numerous and voluminous 
ngt-ri-r on till- 'rroiuid of frandidont^inisrcjiresen- the court ordered iii.spection to be permitted to 
tati>m in thf‘ i-rii',|iectus bsimd by the company, any twelve iiersons (he plaintiffs might name, the 
and itpiiiifi,] fur ham.: to insjiecr, by an a(.:count!int, names and addresses of (he proposed inspectors 
iii.uks of aci'uiuir fliscln-cd in the affi.lavir- of furnished to the defendtuits. IWu lio- 

documunts maiie by tin-, secretary of (ho com- jiiMtu v. Wn/tidui, 41 L. ,1., (Jh. lGr>, 
jiiuiy: — iii-id. that undcrihestioeiidcircumstanccs 


of the cti'C. ;ui(1 to save oxiicnse. such an order 
miedii be mtide. Jioiimirilct v. 7hf/Jo/\ sipna, 
followed. Gtbut'U v. ('hnjhut. 27 L. ii.. Ir. 7:"). 

In the case of a conqiany winding U]), where 
the deVhs arc large and the transactions of the 
company have been complictitoil, the court will 
allow an inspection of the accounts by a projicr 
person on beladf of rhe shareholders, without any 
special fact beine- stated as a reason for the order. 
Johit Sfop]; D'lHi'Diiiif Go.. In ro. IJucIutn/nt. I’.r 
yupto, 15 L. T. 2ul ; 15 E. 99. 


Inspector appointed by Principal resident 
Abroad.]— v. Jar.nhs, 5(i 1.. J., fJh. 233 ; 
34 Ch. D. 278 ; 53 L. T. 857 ; 35 W. E. 2()1— G. A. 


2. What DocitirEXTs. 


U's, without any Document referred to in Pleadings.] — In am 
on’for the order, action for an injunction to restrain a defendant, 
Buchinun. I!.v servants, agents, and workmen, from scEing- 
any whisky other than that made by the plaintiff' 
as “ Glcnlivct ” whisky, and from using the term, 
the scheduloil trade-mark, “ Glenlivet.” or any other name- 


documents to the atlidavit of documents consi.stcd I colourably like the word Glenlivet,” the c 


less for him to inspect ah 


he flefeudaut stated it to be nse- 


nse- 1 '"'as moved by the plaintiff to discharge an order 
nder | laade iu chamljcrs on the application of the 


Wiis extended so as to allow the })iaus to be iu- drfondaut mnlcr Jlules of Court, 1875, Qrd. 
spoeted, and copies taken bv' his omi surveyor. Yi.iXI. rr. Itl, 17. for the jn-oduction of all 
*8 Wy///.svy/ Tide J,’//. V. 35 L. J., Gh, G31 ; invoices, letters, bill-heads and brands referred 

L. E. 2 Eq. 274 ; 12 Jur. (x.s.) 5G1 : 14 W. E. i" the plaintiff's statement of claim, which 
Gtl3, ^ hail the rvord Glenlivet” written on them, and 

the casks on which the word was bramled 
■An a})plication before decree to Held, that tlic motion must be refused ; that 
ts produced for inspection to hi ten- ‘*any dooumeat” in the order mentioned must, 


Witness.] — An a|)plication before decree to 
have documents produced for inspection to inten- 


ded witnesses is a special application, and only to mean any document to which reference is made ; 
be made on special grounds. Where defendants ^tncl that, although the order must be varied by 
did not by their answer denj' the genuineness striking out ‘-casks with brands on them” for- 
of a deed, but merely stated that they did not eoiivenicrice’ sake, the alteration wiis so slight 
know whe(,her they had e.xecuted it, and after Huit the defendant would h.ave the costs of this 
an ni'diiiury inspection applied for an order allow- motion in any event. tSniith v. Ilarnu, 48 L. T.. 
ing inspection of it by witnesses, which applic.ation See also QnUtory. Iloittlri/, 23 Gh, D. 42 

was not supported by any affidavit as to the deed -E- T. 373 ; 31 W. E. 331. 
being forged, but only liy an afiidavit of the 

defendants' solieitor to the effect tlnit he was Documents referred to in Affidavit — ^Affidavit: 
advised and believed that it was uecessaiy to his not Piled.] — A motion to sot .aside an award on 
clients’ case that the deed should be so in.spected the ground of miseoiiduct on the part of an 
by wittiesses ; — Held, th.at an order for inspection arbitrator is “a ctiuse or matter” within the 
by wilne.sst‘s ought not to be made. JJot/d v. me.auing of Ord. XXXI. r. 15, and the court has. 
iW/v'e, L. E. 3 Ch, SIS. ' jiu'isdietion under r. 18 to order inspection of 

documents referred to in an affidavit made by 
land Agent.] — Under the common order for the arbitrator for the purjiosc of being used at 
the inspect iim of doemnents made in a suit for the hearing, by the party msisting the motion, 
restraining a nuisance, the plaintiff lias a right to although the affidavit has not Vioen filed. Ibn- 
liave the documeurs Inspected by his land agent wrr u>i<l Lin'd, In I'e, GG L. J., Q. B. 498 ; [1897] 
although he is ti witness in the suit. Att.-Gni. I Q- B. G67 ; 7G L, T. 376 ; -15 W. R. 4SG — 0. A. 
Y. llltitumd LomI Board, 40 L. J., Ch. 502 ; 19 

W. E. 1107. EshiWts to Affidavits.] — The plaintiff having- 

marked jiulgment by 'default iu an action 
Agent of Foreign Government.] — ^Under an brought to recover damages for trespass to and 
order for produetion of documents to the plain- flooding the plaintiff’s lauds, the defendants 
tiffs, their solicitors or agents, the plaintiffs, a applied to set suside the judgment. In support of 
foreign republic, required the defendants to pro- this application an affidavit was filed on behalf 
duce the documents to S., who was stated in an of the defendants by their solicitor, setting out 
affidavit made by the plaintiffs’ solieitor to be the their defence to the action, anil in that affidavit 
duly-appointed agent of the plaintiffs, and the documents were made exhibits for the pm-pose of 
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substantiating the .defence aUeged^^ H^ interim I 
locutovj’- jiKlginont was set aside on the 11th 
July, iS9U, after which no further steps were 
taheii in the action, owing to proposals for a 
compromise being made. On the 21st January, 
1-891, the plaintiff applied to the defendants for 
inspection of the docuincnts made exhibits in the 
aifidavit Held, that the plaintiff was cntitleil 
to inspection. Tehhutt x. Amher (7 Dowl. 
followed. Iltmtev v. Buhlin, WhJiloic, and, li'c.r- 
Sord liij.. 28 L. K., Ir. 48')— C. A. 

An exhibit is part of an aihdavit, and any 
person cntilleci to sec the atSdavit is entitled to 
see the exhibit. HincheUffe, In rn. [189o] 1 Ch. 

Disclosed in Answer to Interrogatories.] — A 
plaintiff sue.tlu))on an agreement, and in answei’- 
ing interrogatories stated that the agreement 
was contained in three specific documents:— 
I'ldd, lhat the defendant was entitled to an 
order for inspection under Ord. XXXI. rr. 1.5 — 
18, on the ground i hat these were *' documeiits 
referred to in an affidavit in the cause,” and that 
a further application for discovery with a further 
<leposit of id. was not necessary. Moore v. 
JPeuehey, [1891] 2 Q, B. 7U7 ; Go L T. 750 ; 89 
iW. 11.592. 

Documents of Lunatic in Custody of Court.] — 
See Yirhiu v. Little, and 8nn/t/i. In re, supra, 
•eol. 729. 

Documents deposited by Lunatic.] — Before a 
■comniitree had been appointed of a lun<atic’.s 
>e.state the court made .an order for the official 
tsolicitor to inspect the securities and other <locu- 
rincuts which the lunatic had depo.sited with a 
.nnnipanv for safe custody. C'awjdjell. In re, 13 
>tJh. H. 323 ; 42 Jj. T. 108 ; 28 W. 11. 480— C. A. 

Affidavits Piled in Lunacy Proceedings.] — ■ 
;See Strachan, In re. 04 L. J.. Ch. 321 ; [189.5] 1 
(Oh. 439 72 L. T. 17.5 : 43 W. R. 309 ; OU J. l\ 
.36— C. A. 

Examination of Witness under s. 115 of the 
iCompanies Act, 1862.] — The liquidator of a com- 
pany commenced an action in the name of the 
company to set aside a contract ; lie afterwards 
obtained an order under s. 115 of the Companies 
.Act, 1802, for thco.xamijiationof certain pensoiis. 
.A comnii.'ision was then issued in the action, the 
witnosses examined on behalf f)f tlie defomlants 
were cross-examined upon the depositions taken 
under .s. 115, certain portions of which were read 
to them : — Held, that the defendants wore not 
entitled to inspection of the de|)ositions. JSortlt 
lindr/fliftn Territorij Co. v. (rold.^bi)routfh, 62 
L. J.. Ch. 603 ; [1893] 2 Ch. 381 ; 2 E. 397 ; 69 
L. T.' 4 ; 41 W. K. 501— C. A. 

Inspection of Models.] — See Puactice (Ik- 

SPECl'lON' OP rilOPHKTY). 

Jurisdiction to Order Inspectiou— Documeut 
usot disclosed in Affidavit of Documents.]-^ 
Where a party apjjyitig for -inspection of a 
speciiic ilocument uivder Ord. XXXI. r. 18, 
makes axi affidavit specifying such document, 
and stating that he believes the document to 
contain entries which he would be entitlotl to 
inspect, and that it is in the po.ssession or power 
of the other party, the court may order inspec- 
tion of such document, notwithstanding that the 


other party may have previously made an affi- 
davit of documents under rule 13 omitting 1o 
disclo.se such document, and concluding with the 
general, averment that, save as therein disclosed, 
he has not in his possession or power ” any <k‘(‘d, 
account, book of account, voucher, receiid. let- 
ter, memorandum, paper, or writing, or any copy 
of or extract from any such documeut. or tupv 
other document whatsoever relating to the 
matters in (piestion in the action.” Wiedeman 

V. Walpole, 21 Q. B. 1). 537. See S. C. 24 
Q. B, D. 626— G. A. 

— — Manuscript of Libel in Newspaper— 
Admission of Publication and Liability,] — 
Where, in an action against the jiroprici ors for 
a libel published in a newspaper, the ]>nblicatiou 
and the responsibility for the libel are admitted, 
the ctmrt as a general rule will not order the 
origitial manuscript of tlie libel to be protlneed 
for inspection. Ilope v. IJra-slt, 66 L. J., Q. .B, 
6,53 ; [1897] 2 Q. B. 188 ; 76 L. T. 823 ; 4.5 

W. R. 6.59— C. A. 

Public Documents .] — See post, cols. 793 et seq. 


3. rL.A.CE FOB GEXEB-iLLY. 

Place of Business.] — When a defendant, by his 
answer, admits the possession of books and papers 
relating to the matters in question, but states 
j that they are in constant use in his business, and 
necessaiy fur that purpose, the C(,')urt onlj' orders, 
in the fir.st instance, that they shall be produced 
to the plaintiff at the place of business at which 
they are stated to be in use ; leaving it open to 
the plaintiff, if he does not obtain a satisfactory ■ 
inspection of them there, to apply to the court 
for a further order. Crane v. Cooper, 4 Mvl. <k C. 
263. 

It is a matter of course to allow a defendant’s 
books in use for daily business to be produced at 
the place where the trade is carried on, instead of 
being deposited at the record and writ clerk’s 
office ; this indulgence may be refused where 
there is ground for a suspicion that the books will 
! be tampered witli ; but the fact of alterations 
alleged to be fraudxxlent having been made : — 
Heltl, not to be a sufficient ground for .such 
refusal where the alterations were discovered by , 
the plaintiff a 3 *ear and a half before any attempt 
to have the books removed from the defondarif.s 
custialj'. Mertni.'s v. IftriyJi, 1 Johns. 735; 3 
Be G. J. & S. 528 ; 11 W. R. 792. 

Form of special order for production of brjoks 
at the place of bu.siness, Ih. 

Motion for a defendant to produce documents 
I belonging to him jointly with another penson, 
not a party to the cause, and whom ho stated, in 
I his answer, to be averse to the ijroduetkm, 
refused. But le.avc was given to inspect the 
documents on tiie ijremises. Skey v. Bennett, 6 
iJur. 981. 

Solicitor’s Office,]— A married woman, and her 
husband put in a joint answer, whereby she 
elainieil to be entitled, to her separate use, the 
premises sought to U; recovered by the bill, and 
admitted possession of certain deeds rehiting to 
the title of the premises. On motion by the 
plaintiff for an order for the liusbaiid and wife, 
or one of them, to produce tlie iloeds, the court 
ordercxl the wife to produce them at her solicitor’s 
for inspection, ami at the hearing, and the 
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liu-!j;T.itii T'l I'fiiuir lu-r to do ko. Cowderij v. 
U'/rij^ 7 Jnr, 

TiiL' plain' iff heiup’ a jiauper, the eourt, instead 
of lU’ilcrisie th** ])!Spei'h relating' to the matters of 
the ^uif. vvhleli were in tlu; tlefc-mlaiifs enstoily, 
to he <lei'o-ine(l ’.virli the clerk in court, direeted 
au isKoei.Tioii at the ottiee of llie defendant's 
soiieiror. JUm rU v. ZhW. 7 L. J., Cli. 117,. 

Wlierc doeumeuts have been once ordered to 
be produced at the otliee of a .solicitor, the same 
cuar'C svill. ill makin.e: a suhscfiiieiit order for 
nn>di!<;rion. in the ahsenee of special circum- 
stanee-'. iie followed, f/'rorrx v. (7ivrt\i, 1 Kay 
.vi.N:. : 2:i L. ('h. Ihh ; 2 W. ll. 

'ItectU ;uid dofunuaits admitted by the an.swer, 
lieinsr veiy numerous, the usual order for their 
prnciuct’tiK m.ay he qualified by a direction that 
tlnw tuay he insp.'cted, iVo.. at the ofliee of tin; 
<lef('jid;iutV aitoniev. f'rtv/.'.r v. 2 

V. iS.. boll. 7,27 ; 7 L. J.. Ex. Eq, S ; 1 .Jur. S-iO. 

I'urehiiser^ fif e.n e.state. sold in .several lots 
under decree. requiriiiL'' to eomjiare with the 
oricimtl lieeiis lodged in the Master’s office, fur 
the’ purposes of the sale, tlie copies furui.shetl to 
themwitii the :tb.straet of title, the court ordererl 
that the deeds should be handed over to the 
■plaintiffs '•olieitor. he undertaking to relodge 
them after the comparison should be made ; and 
that the jjlaintiff'.' solicitin' should produce them 
in hi.s office to the .solicitors for the several pnr- 
cha.scr.s. and permit them to comiiare the .said 
dcei 1.S with the copies furnished, or to be funiished, 
to them. IiPijHiihlx v. BpijtiohL-i, (5 Ir. Eq. E. To. 

Boom specially Hired — Where Documents 
Humeroas and Voluminous.] — When the docu- 
laeiits in the defendants' possession relating to the 
matters in (piestion in a suit were so numerous 
tliat they could not all be contained in the room 
in vvhieli the defoudauts offered inspection of 
them, the court, gave leave to the plaintiffs to 
hire a room, anti provide [iroper safeguards, and 
oidered the defetitlanis to produce tlie books to 
them there. Under the .same circumstances the 
court ordered insjioetion to be pjermittetl to any 
twelve persons the plaintiffs might name, the 
names and tiddres.ses of the pro])osod inspectors 
beingr fnnibhed to the defeiidaid.s. Peru lie- 
jpuhlh- V, Woijtiprni, 41 L. J., Oh. Itho. 

Before Steward of Manor— Court Rolls.] — The 
usual ortler M'as made for the deposit by the de- 
fendant of all doeumeiils in his po.sse,ssion. iSoine 
of them consi.stcd of the court rolls of a manor, 
of which the defendant acted as steward, but his 
right to that office was contested. Tlie court 
released the defendant fiom the necessity of de- 
positing them in euurt.aiul ordered the production 
at the .steward's. Carew Dar'ixPll Beav. 213. 

In London— Grounds for Refusal.] — It is not 
.sufficient, in order to avoid production in London, 
to .state thar books are in constant u.se, without 
stating- that they cannot he removed -without in- 
cotivenience. .Hooper v. John, ifc II. <J()2 ; 

10 W. E. t!44. Talbot v. Jl'ansb lield, 13 L. T. 424. 

Abroad.] — i’arties’ docuiueiits allowed to be 
insjieeteil at Beyrout and Alexandria. JSustroti 
V. Jiiixtrox. 30 W. E. 374 — C. A. 

Order for jiroduction of documents in Japan. 
Whyte T. Abrniii, 32 W. K. (>4i). 

J’laintiif filed a bill for discovery and account 
against ilefendant, who lived at Constantinople. 
Defendant set forth the particulars of <all the 
books, accounts, ice., and offered to produce them 
YOL. V. 
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at Constantinople to any person plaintiff would 
appoint On exceptions to tlio an.swer, this was. 
held sufficient, defendant to produce the book, 
icc., upon an affidavit to be settled by the Master, 
and sworn before the consul or arnbassadoi' 
abroad; plaintiff to be at liberty to takeco|)ies at 
his own expen.se. Ilornhy v, PrniheHon, Mos. 57. 

Duplicates in England.]— Motion tlnit 

plaintiff niiglit be at liberty to inspect the books 
of the East India Company at Bombay, in rela- 
tion to a transaction re.spcctirig certain bills, and 
that the factor might produce them on oath ; (^tlie- 
company had jnit in answer, alleging that the 
entries sjiecifieil in their answer were all which' 
related to the transaction, as they were infornuat 
by their factor : Imt; lliis was not .satisfactiort 
enough to plaintiff, as ciimpanic.s do not an.swer 
I upon outJi, nor did the factor .swear that these 
[were ail the entries). Motion refused, first, 
because duplicates of the books had been trans- 
mitted to England, and the motion should have 
been to inspect tlic entries here ; secomlly. bc- 
eau.se the books contained other matters boside.s 
tho.so relating to private trade, and plaintiff had 
not named particularly in Iiis notice what par- 
ticular 'entries or paper.s were to bo examined ; 
and thirdly, because plaintiff might have made 
some of the members of the company defendants-, 
and got their answer on oath. Steward v. Past 
Inilla Co., y Mod. 387. 

Discretion of Judge,] — When a judge of first 
instance in ordering production of dneumenta. 
directs them to be ju-nduced at a particular jdacc, 
he is exercising a disci'etion with which the Court 
of Api»cal will not interfere. Pustros v, Bustrosy 
supra. 

Changing Place of Inspection.] — In an actioir 
against a municip.al corjioration, the plaintiffs, 
obtained from Hall, Y.-C., the usual order for 
inapection of documents at the office of the de- 
j fendants’ London solicitors. Pear.soii, J., to. 
' wliosc court the action was subsequeutl}- attached,, 

' made an order which, as drawn up, directed that 
' the order of Hall, V.-C., should be varied, amf 
I as varied,” should be ‘'as follows,” and then want 
on to ilirect inspection at the muniment office of 
the Corporation of Colchester, giving liberty to- 
the plaintiffs to apjJy at- the trial, whether suc- 
cessful or unsucce.ss£ul, for any additional costs- 
ineniTed by the inspection not being in London ; 
— Held, on appeal (1), that the order of Pearson, 
J., was wrong in form in purporting to vary the- 
order of Hall, V.-C., and should, instead, have 
given the new directions notwitEsranding ” the 
order of Hall. Y.-C. ; (2) that Pearson, J., had 
jurisdiction, in his discretion, to change the place 
of inspection ; (3) that, the order .should give 
liberty to the plaintiff's to apply for in.sjiection of 
any particular ihacuments in London : (4) that 
the defendants must undertake to pay .such 
additional costs as the judge at the hearing might 
hold to have been reasonably incurred by reason 
of the inspection being at Colchester instead of 
in London. Prestnnj v. (blclirster Corporation, 
.52 L. J., Oh. 877 ; 24 Oh. D. 37B : 48 L. T. 743 ; 
131 W.E. 757— C.A. 

4. Deposit in Coitut toe. 

Documents, such as court rolls or merchant’. s. 
account books, are ordered to be produced for 
inspection only, and not to be deposited in court. 
Carmo v. Bans, 21 Beav. 2l3, 
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The minute hoot of a local hoard will, iu a 
proper case, he ordered <o he deposited iu the 
recorti and writ clerk’s ollicc for ixispectiou, not- 
rvithstaudirig that it is in cmistant use by the 
hoard. AtL-Geii. x. TJltltivood Liwal Board,^ -10 
L. J., Ch. 5‘)2; Ih W. K. 1107. 

The defendant, by his answer, denied the 
plaintiff’s title to certain money deposited with 
n l)aidv, but adniittfid the j)Ossessioii of a docu- 
incut whieh gave him, the defendant, control 
ovei’ that inojiey : — -Held, on a motion for the 
production of the dheument, that the plaintiffs, 
were only entitled to inspect it and take copies, 
and not to depj'ive the defendant of his control 
over the money hy having the document de- 
posited iu the nsual way. Benoieh Cotpovathm 
V. d/z/m/y, 1 Mac. & G. oilO ; 1 Hall & Tw. 452 ; 
13 Jnr. I()(i3. 

Under an order for production and inspection, 
it is not suffieieiit to leave the box containing 
tlie deeds in the haiuls of the clerk in court 
locked, but the key must also be left, though 
party undertakes to attend with key when called 
on. Bmtirn v. Carr, M‘Clel, & Y. 457. 

The common direction that a party shall pro- 
duce before the Master all books and papers 
rekting to the matters in question, as the Master 
shad, direct, entitles the Master to require, by 
his waiTunt, that all such books and paper, s 
generally shall be left in his oiBce; and a refusal 
to leave "them, in pursuance of such a warrant, 
is a disobedience to the order of the court which 
has directed their production. Shirletj v. Fervor, % 

1 Myl. & Cr, 304 ; 5 L. J., Ch. 293. 

Court will not order plaintiffs (where cause 
has been referreil to commissioners) to produce 
and leave documents, &c., iu their possession in 
the hatids of their clerk in court for inspection 
of defendants. Shrownhiry Seltod Gm-eriaivex. 
MaMoehy 7 Price, f!55. 

The object of a bill being to set aside deeds, 
the court will not, on motion, go beyond the 
usual liberty to inspect, kxi., and for production 
at the hearing, by an oi’der to deposit them with 
the Master for safe ciustody, without a special 
case establishing danger, tliat tlrey may not be 
produced ; therefore, where most of the cirenm- 
.stances relied upon, viz., variations in two deeds, 
appeared upon the answer, the order was limitecl 
to production at the hearing. Bevhfard x 
llvlflfx/ffl'Xi, 16 Ve,s. *138. 

The court leaves it to the discretion of the 
Master to determine, utuler the usual order fur pro- 
duction of books, whcthei- they are to be merely 
produced from time to time or to be deposited 
with the Master, llemui x. JDiinn, 6 Ma<id. 340. 

A pai'ty ordered to produce books, kc., before 
the Master, is bound to leave them if the Master 
thinks fit so to direct, bidden v. Liddiard, 1 
Sim. 388. 

Where books, patters and writings mentioned 
in a schedule to the dcfendanl.’s answer, are 
■ deposited by the defendant witli his clerk in 
oom't for the inspection and examination of the 
plaintiff, under the usual order for that purpose, 
the defendant is entitled to have them restored 
to him so soon as such inspection and examina- 
tion have taken place ; and the plaintiff is not 
entitled to have them retained in the custody of 
the clerk: in rxmrt, notwithstanding it may be 
necessary that they should l)e produced before 
the Master in taking the accounts directed by 
the decree, or on the hearing of an appeal from 
.the decree, Stuall v. Attweed, 1 Y. & Coll. 37, 
■ See ClarTi, FkepaHe, Jacob 689 ; 23 E. B. 160. 


UefenchiTit, admitting by hi.'; answer that he 
had in his [losse.ssion a jnviuksoi'y note on which 
ho had commenced an action again.'^tthe i)lai7iiiff, 
but which the plaintiff by his bill alleged to 
have been long since paid, was oi'dered to (iepo.sir 
the same W'ith his clerk iu court for the inspec- 
tion of the plaintiff’, although an iujuneiiou to 
re.straiu the aclion had l)(;eu <lissolve(l. Filhiinj- 
fon V. Hhii.'iivortJi . 1 V. k. Coil. 617 : 5 L. .1., Hx. 
Eq. 95. 

On a motion for the jsrodiidion of (locmmonts, 
the defendant was ])ermiUed to shew by affidavit 
that they could not be left in the office without 
great inconvenience ; but as the ground for this 
indulgence was not stated by the answer, lie wtis 
ordei'cd to pay the costs. Gnj-davr v. DamjovJiold, 
5 Beav. 389. 

Doemneuts w'evo directeil to be deposited with 
the clerk of records and writs, afl.er an order 
allowing the plaintiff or his solicitors to inspect 
and take copies thereof, :it the office of the Jefem- 
dant's .solicitors ; the solicitors not tigreeing by 
whom the copies wore to be made. Prent'ioe v. 
Phillips, 2 Hare. 152. 

A defendant voluntarily \)cnnittod lire plain- 
tiff to inspect docarneiits, ikc., admitted by his 
answer to be iu his possession. The plaintiff 
iivailcil himself of that permission, and after- 
wards moved that they .should be left with the 
clerk iu court. The Master of the Kolls refused 
the application, with costs, on the defendant 
undertaking to allow further' inspection, dian- 

an V. Serern, 3 L. J., Ch. 11. 

Motion in a .supplemental suit to deposit docu- 
ments with the Master, in whose office other 
floeuments had been deposited in the original 
suit, instead of with the writ clerks, though uu- 


opiioscd, was refused. Alcooh v. J^lojicr, 7 Beav. 
48. . . 

A party in possession of documents cannot, 
except by consent, be compelled to produce them 
for inspection elsewhere than before an officer 
of the court. ^Iniiitd v. Allies, 4 Myl. 4c Or. 603 ; 
3Jur.309. 

Appeal.] — A det'endaut, having been ordered 
to deposit documents in court, and having ap- 
pealed from that order, an order w'as made, "that, 
pending the appeal, the plaintiff shoidd not be 
at liberty to inspect the documents. Felli/ v. 

15 MMl. 916. 


5, IlELIVEIiY OUT OF COURT AFTER. 

Persoirnot party in cause may petition to Imvo 
deeds belonging to him, and which had been 
brought into Master’s office under <lecren, de- 
livered out to him. Jlarrlutt x. iVhito, 1 8ini. 
4c S. 17. 

Where deeds had been brought into Master’s 
office, under an order of reference in a suit for 
specific pei'formance of two contracts relating to 
different parts of lands of die parties, one for 
exeliange, the other for [)urehase, i-uferritig it to 
Master to settle a eonvcyance front the defendant 
to a purchaser (it thii'd person) of the exchanged 
lands, upon whose report .so much of the bill as 
related to that contract wa.s ordcretl to be dis- 
mis.sed with costs; — Held that plaintiff could 
not take his deeds oat of court, the defendant 
shewing that they tvere still of service there, and 
necessary to him in defemling the same suit 
as to the other contract. Bowyor x. Green, 13 
Price, 250. 
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t‘<>n;‘r iH‘V{-r (d’der-; r-lerlc m court with whom 
^■xhihirs itavo Ik-cu (iqni-ircd uruler n^ual order, 
to lii'iivt'V thfiii u]' to a)>y otlier povsun for the 
O'.u'jii'':*- Ilf their l«do.a' })roila<>ed iu court, or at 
liii' n-'-iixf', without fojHOii! of all parn'es, aiul 
I'uyiuoio of dork iu court’s foes. Jltn'r!/t v. 
Biiift 1 Siui. tk S. 

A j-ariy. ou lii.-- l.■xu!iUII!itio^ before the coiu- 
mi"inners of baiikruiitey, was cnmi)f;lled by 
Tluan to jiroduce ii ’nook wbieli was lawfully iu 
his jtos>e,~i,>a, aud which ou beiu.tr jiroducul, 
rlic a— i_-iiecs lai.i tlu-ir hands ou, and refused 
to rcturt!. 'J’Ik! court without luiferiug into the 
■ uic'tioii as tow})o had rhck'.t’al title to tluiliook, 
tiidcred it to he dtdivered u{> ti» the pti.rty who 


Oh. m; 1 Jur. (N.s.) 122 1 B W. E. 19i). 
Affirming 7 De G. M. te G. (535 ; 3 Drew. 17 ; 
3 Eq. Kep. 129. 

Where a sitit instituted on behalf of an infant 
by his next friend, is repudiated before the 
hearing, by the infant, on his attaiiiiug his 
majorittq the reitiidiation has relation to the 
coinmeueemont of the suit, and deeds deposited 
ill court for inspection, by an order in the suit, 
will be ovdevetl to be I'etnnied to the party by 
whom they ivere deposited, notwithstanding the 
existence of a elaiui of lien for costs incurred ; 
for the infant plaintiff in the suit, put in by the 
next friend and Ilfs solicitor. ' J/n 


iiad due lawful jio.-M.-S'-ion of it wlion it was 
jui'dias.ni before ti'.e connuissioners. /riJhi/rd, 
/’.r jh/rfc. Miilarhij, In /v’. :j ]h;ac. -ISS : .S L. J., 
Bk. 17. 

When; upon motion by defendant for rc- 
dclivery of doemnciit. .'ifter in.sjicciion. it was 
ailc'jcd*. by plamfiff. rliat he was advised to 
take crhiiinrd procecddtiq-, against defendant iu 
ve>pLs-t of >uch documents. They were retained 
in emirt. to see wlietluir he would do so. 
W,dh-t‘ V. Corh'. 3 Y. Jc C'<ill. 27" ; S L. J.. Ex. 
£t j. of;!. 

Bapct> and docunumts ])roduce<l by the dcfcii- 
diant for the plain! iff’s iji-pcction, ordererl. iqton 
motion, before hearing, to he re-delivtM'cd to the 
defendant, the plaintiff having luid full oppor- 
Tunitv Tfi inspect them. Jonrx v. '/’homan, 2 Y.ic 
toll. 312: H L. J.. E.X. Eq. SI. 

Where the title deeds of a lunatic’s estate 
hiive been depo>itcd in the l\Iiistei''s office, the 
court, will not tlirect them to be delivei'eil out 
to the (’omuiitiee. uuless circumstances are statctl 
on affitlavh, shewing that the dueadniinistnitiori 
of the e.statc.N requires that they .should be placed 
iu ihe ensioilv of the committee. Cnnjirn, In it, 
1 Jlyl. & Cr. 33. 

Be-delivety of documents deposited in the 
Master's office oi'dereil, ou iictitiou, in an abated 


(!. SBALiita iTF Part. 

When an order for discovery is made, if a por- 
tion of a document is privileged and the rest not,, 
the document can be produced with the privi- 
leged portion covered up. Fornhnm v. Lewin, 10 
E-x. 712 : 1 Jur. (N.s.) 231). 

I Mode of.] — A party who has obtained an order 
I for the ])roiluction and inspect ion of the business 
hooks of his opponent in litigation is not entitled 
to insist that the parts of the hooks containing 
entries not relevant to the matters i» question 
shall be ke])t actually scaled up during the •whole 
litigation, or that rliey shall be oidy unsealed and 
rescaled ou oath from time do time as the books 
arc rcqutrofl in the business, when, if that were 
done, the business of the oppoiicut would be in- 
torferetl with. It is sufficient in sncli u case if 
the irrelevant entries iire covei'od up during the 
in'^pcetion, and the person who produces the 
bonks makes an affidavit that nothing material 
has been euvored u)) daring the inspeetion. 
(ri'idinni V. Sutton, Cavdev .*(• Co., (hi L, J., 
Ch. 320 : [1S97] 1 Oh, 701 ; 7(1 L. T. 309— 
iC. A. 


suit. V. ifuwwirtcr, 9 Beav. dlG. i - i i 

Deed brought into couit. bv the executor, Application. —A\ hero .a dcfeiKhvnt inis made 
under the eiTnimon order for production of ai' ath.lavit of (l.icunicm Is in his possession, upon 
dotmnient.s made in a creditor’s suit, will, after chambers, he is entitled to make a 

rlie diebts are paid, be f.rdered to be delivered ™bstau ive apphcation for the prote^^ 

(lur to the party by whom they were deposited, Jur. (N.S.) 

and the court refused to order such deeds to > Id E. 1. 42-1 ; Id VV. E. tidi). 
he tlolivered to the plaintiff in the eimsc. 

although he wa< the tenant for life of the estate Form of Affidavit.] — In an affidavit of sealing 
<'omijrised iu the deeds. Idvnlidt v. Lrtns, (> iil> irrelevant matter, it is not nece-ssaiy for the 
.Hare, tio. ’ deponent to state positively that no sealed-up 

In a suit on behalf of an infant plaintiff by his portion relates to the matters in question. Per 
iiexi friend, tlceds relating to the plaintiff’s title Fi'y, L.,L : The affidavit ought to state what has 
were, upon admissions in the defendant’s answer, keen done, and upon whose investigation the 
depoi-iied, by order, iu court, for the purpose of deponent is relying, and, if he has not conducted 
•di'-icovery. aiid before the lioaving the plaintiff, the investigation himself, he ought to jiledge his 
having atminedhi.s majority, repndiatedtiiesuit ; oath to the belief that nothing sealetl up is 
whereupon, upon applii'ation by the defendant relevant to the matter. Jo/ios v. Andrews, 58 
to rlie Vuie-Chaiieellor, the deeds were ordered to B. T. fibl — 0. A. 
be delivered back lo the defendant, notwith- 

staruUng the opposition of the next friend, -who Concl'nsiveness of Affidavit.] — The mere fact 
claimed to liave rlicm retained in court till the that the sealing up. or affidavit of sealing up, 
cud incui-red on behalf of the plaintiff while an has not been done tvithout careles.sness is not a 
iulant had hei'n answered. U])on an aiipeal sufficient ground for ordering a general unseal- 
ITom thiborderbeiiigrnade, supported byaffidavit, ing. In such cases, as in ordinary cases of 
shewing 1 hilt since the: Yiee-Chancellor’s order discovery of documents, the person seeking 
the ileeds had been delivered lo the defendant, discovery ks bound by the oath of the party 
aii<l by him handed over to the plaintiff, by making discoveiy, unless the court is satisfied, 
whom ihev had_ been deposited with other not on a conflict of evidence, but from (1) the 
persons by way of mortgage for value, the court documents produced, (2)' something in the 
1 ‘ofused the appeal motion, with costs, to he paid affidavit of documents or sealing, (.3) admission 
by the next friend. Dunn v. Dunn, 24 L. J., of the party making discovery, or (4) necessaiily 
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from the circumstances of the ease, that the 
affidavit as to dnctnuonts or sealing tlcies not 
tj’uly state what it ought, to state, 1 h. 

Under an order for production of doctiments, 
the denial upon oath of the I’elevancy of con- 
cealed passages will not be sufficient ; and upon 
the court itself ascertaining that they might 
possibly refer to the questions at issue, an order 
was made upon tlie defendant for the production 
of the concealed passages, with costs. Cutmi v. 
Lcinn, 22 L. J., Oh. 94({ ; 1 W. E. 118. 

; An affidavit in support of a claim to seal up 
certain passages in a book not being sufficiently 
exjdicit, the court inspected the disputed passages 
in order to determine their right to protection. 

FalMmid Isluntls Co., -1 Kav &; J. 34 ; 
27 L. J.. Oh. 25; C, W. E. 4. 

A defendant was ordered to produce the wdiole 
of an agreemoni, altliough iu Ids affitlavit as to 
doeinnents he had set out two clauses of the 
agreement, and sworn that those two clauses 
alone as.sisted the ])laiutiff;’s case, or rekted to 
the niattci’s iu rpiestion in the cause. Lvxoomhc 
V. Steer. 37 L. J., Oh. 119 ; 17 k. T. 370. 

Irrelevant Matter.] — Upon a motion for the | 
production of documents described in a schedule ; 
to the answer, and admitted to be in the defeu- | 
dant’s ijossession, liberty will be given to the ile- j 
fendant to file an affidavit as a ground for qualify- . 
ing the f>rder for pi'oductioii, by permitting him 
to conceal such pai-ts of tlie documents as do 
not relate to the subject of the suit. Curd v. 
Curd, 1 Hare, 274. Affirmed 6 Jur. 307. 

A bill of discovery insisted on the invalidity 
of a patent, on the grouiul that it had been 
assigned to more than five persons, ami prayed 
a ])roduction of the doenments, A.C., " relating to , 
the matters aforesaid ” ; — Held, that the ilefon- j 
dants were bound to produce those documents i 
only whicli related to that point, and were 
entitled to seal up such parts as related to other 
matters. Semble, Fern v. Gupjnj, 13 Eeav. 457. 

An agent, defendant to a bill foi- an account 
by his principal, or<ier«l, on motion, to leave 
with his clerk in conit; documents in his posses- 
sion, containing cniries relating to the cause, 
sealing uj3 enti-ies on other subjects, and making 
affidavit that ho lias scaled such entries only. 
Gerard v. Fenm'irli. 1 Swaust. 533 ; 1 'Wils. 222, 

— - In Letters.] — To a bill of discovery, 
praying, amongst other things, a discovery of the 
correspondence between the parties, defendants 
in tlie .schedules to their tinswer set forth a list 
of all letters, ttc.. in their pos.se.ssion, and also 
extract.s from the corre.sp{)ndcnee, stating in the 
body of the answer that such extracts were the 
only jiarts which ivlated to the mtittens in ques- 
tion, and that many of such letters related also 
to other matters ; on a motion for the production 
of .such letters, the court refused the application, 
the defendant undertaking that, on the trial, 
the plaintiff might read the extracts from the 
schedules, without reference to the baly of the 
answer, ('amphell v. Freueh, 2 Cox, 280 : 3 'S'es. 
321 ; 4 E. H. 5. 

In Trade Books.] — I’he bill set up a 

custom, that all corn gimvn and flour sokl in a 
particular district, in which the defendant occu- 
pied a farm, should be groimd at the iilaintiffs’ 
ancient mill, and alleged that the defendant had , 
infringed that custom, hy selling com and flour i 
grown upon his farm which had been ground at 
other mills. The defendant, a cbm merchant 
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and flour dealer, by his answei', denied the 
custom, and fubnitted the possession of trarle 
books containing entries of the corn and ilour 
grown and sold by him in the course of his busi- 
ness ; and by liis affidavit stuted. that the 
quantity of corn and flour grown and sold In- 
him within tlu! district ilid not exceed onc- 
eightieth part of the com and flour metitioncd in 
such entries. A n order was made, upon mot inn 
hy the jflain tiff's, for the production of the books, 
the ild’endant having liberty to file affidavits to 
enable him to seal up sttch entries as did not 
relate to corn and flour growti and sold within 
the district. Ord v. F'mrrett. 19 L. Ch. IST ; 
14 Jur. 4.5(5. 

In Partnership Books.] — The defendant 

and W. P, were piirtners. tV. P. died and ap- 
pointed the defemlant his e.xec'utor. Tn an actioii 
by a person intore,sted under AY. P.'s will against 
the defeiulant a decree was made for atlmiuist ra- 
tion of AV. P.’s estiite, and for taking aceounlsof 
the partncrsliip as between the defendiint as sur- 
viving p.artner .and AV. P.'s estate. An onlcr 
luaving been made for the production of the 
partnership bonks by the defcaidant. he claimed 
to seal u}) sucli entries as related to his own 
private affairs ; — Hehl. that inasmuch as the 
plaintiff ami defendant were both intei'osred iu 
the partnership ])roperty, the defemlant was not 
entitled to the ordinary power tn seal up suchi 
entries as he might swear to be irrelevant to the 
matters at issue in the action, but only to seal up 
entries which relateil to certain s])eciiic(l private 
matters mentioned in the order. Picltrriuii, In 
re, Phdierbui v. Pirlieri aq. 53 L. J., Ch. n5() ; 2.5 
Ch. D. 247'; 50 L. T, 'l31 ; .32 AAh E. 511— 
C.A. 

Where a defendant by affidavit admitted docu- 
ments to relate to the matters in the suit, but 
denied that they tended to prove the plaintiff’s." 
case (an alleged partnership), or that the jilain- 
, tiff’s name appeared in them : productiout 
i ordered, with liberty to seal up money items in 
the accounts. Mtnmdl v, Frennj, 2 John. <k H., 
320 ; 4 L. T. 437 : 9 AA'. II. tilO. ' 

In Court Bolls, j — In a suit by the freehold 

tenants of a manor with respect to right of com- 
mon and estover, they are entitled to see the court 
rolls. The lord of the manor may not .seal up such, 
parts as he swears do not relate to the matters in 
dis))ute. Wurn'irl!- v. Quren’.'t College, 3G L. ,]., 
Oh. 505 ; L. E. 8 Eq, 683. 

In Maps, &c.] — A party was ordered to. 

. ]unduce so much of a map in hi.s possession as- 
related to certain property ; and allowed tn with- 
hold such parts of the same map as related to 
other ])rnpertv. Fuzulierly v. GilUhrand, 8 L. J.,. 
Ch. 2-iS. 

Where an issue is, whether a ])iece of land 
called 0. is or is not identical with or part of 
land called F., the plaintiff averring tJm negative 
is entitled to protluction of wli.atever tlocuincnls. 
may aid him in estahlishing his negative aver- 
ment, notwithstanding such documents may also, 
evidence the flofcndunf s title. Farp v. Lloyd, 

! 3 Kay k. J. 549. 

I’hcrefore, iu a case of this de.scri]>tion tlie- 
. defendant was ordereil to produce all maps,, 
plans ami torrici's, and all deetls atid other docu- 
ments relating to the matters at issue, but wiili 
liberty to seal ujj .such parts of the deeds and 
other documents as <Ud not describe or relate to- 
parcels. Ib. - 
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When Belevant and Irrelevant Matters In- ; 
separable. — Mt'morriUilii. tlie pnulnetion \tf : 

the jiluimilf was (.‘Utitlotl tu, were entertnl 
In ihi; '•auK- liocik with other matters, to a dis- j 
0 ( .very of whieli the [.laiiititf was not entitled, | 
and they eotild not lu; seimrated or sealetl up ; — 
H.,-M That the defeudaut must sutler tlui iticou- 
vetiieueo of iris own iiet. ;uid jiroduee flie wliole. 
r,nrti'x. WhitP. r> BftiV. 172. 

WIhti; proihietioTi wjis souglit of so rnueh as 
eunf-isted of copies of. .ji- '"extinets from, or 
referem-u to, documents or i-ecoi'ds in a jiublie 
rt.'ri-fry of a reporr nmde by a third poivon at 
the. iiiMisniX' (. 1 ; tiie (iefetidaiir's solicitor, for the 
jiui'pO'C of his advi'-iny the deiVmhint. and which 
report itself, it was ;idmit1fd, was imitctded, the 
<'ourt refused to order production, on the ground 
thiir The (‘.xtraefs oi- copies wci'ti so mixed up with 
tlie prof. ■.•led parlsof tlic report, llmt it would 
Im! ditllciilr. aiai aluiost impracticable, to exhibit 
tin- one porlioti wirlioUT disclosing the <*ther 
portion, ffita-tiin v. Fnneetu 2 Dr. A: .Sm, Hl)4 : 
12 L. T. in.rn i:{ \V. K. liJU. 

Application for Unsealing.] — In an action by 
a principal against Iris agents the plaiuti'ff 
claimed an account of all stuns recoivedand paiil 
}iy the (iefendaiits :is his agents. The jdaintiff 
si’ib.se-ijttcntly (ibtainefl an order for an iiftidiivit 
of ilocuments. The dcfemhints then obtained 
liiteity to seal up such \)ortions of the docunienfs 
as were irrelevant, iind they sealed iij) more tluin 
Iti.OiKi passage.s contained in nearly o.bOO books 
and documents. The plaintiff then applied for 
an order on the defendants to unseal all b(.)oks 
anil dftcuinents, and all portions thereof. Avhich 
had been sealed up under the order, or such 
jiortions thereof as the court should direet. The 
court held that the jipplioalion that everything 
sealed up should be unsealed could not beaeceded 
TO. and That it was iieeessaiy for the plaintiff to 
establish by particular instances his right to 
comjiel the defondauts to unseal. A list of 
jiurricular documents was then ])rcparcd and 
brought before the judge, who dii-ected tjeifaiii 
scheduh'd items to be unsealed, but refused the 
rest of the application : — Held, on ajipeal. that 
the plaintiff was not entitled to a. general unseal- 
iici of ilie documents. v. Andyen'K, 5.^ 

L. T. tiOl—tl A. 

rTitler the usual order for the production of 
books. &c., with liberty to seal uj> on affidavit such 
paits as did not relate to the matters in quest ion. 
the defendants had \iroduccd a book with certain 
page- scaled up. and had made the required 
aflidavit. 'J’he plaintiff afterwards, in an affidavit 
■of facts, leading stiougly to tlie inference that 
one of tile pages sealell up did relate to the 
question in dbpute, moved th.at the defendants 
might produce tlie book unsealed, but the motion 
was refused, although the defendants declined to 
answer the Jiffidavit. Fht’tdidd ('anal ('n. v. 
ShriHidd and llathn-ham Jli/.. 1 Ph. 4S1; iXail. 
<'a. ];5;i ; 12 b. ,J.. t’h. also Triali . J n. re, 

tJ Ch. D. 2.7tt. ' ■ 

Jurisdiction of Court to Unseal — ^Irrelevancy 
■of Entries.] — The word “privilege'’ in Ovd. 
XXXI. r. lltA. sub-r. 2, is not used in a narrow 
sense, hut extends to every ease in which inspec- 
tion is hinight to be resisted on any .around wliat- 
soever, and consequently the Oonrt has jurisdic- 
tion to unseal documents iii respiect of which the 
■olijcction to discovery is basetl on the ground of 
irrelevaney, in order to determine whether the 


i objection is tvellfomtiled. . v . Ekrmmin, 

: «.->■ L. .],, Ch. .SSt! ; 2 Ch. ft2(i ; Tr> L. T, 

{ 243. 

Where the |)iaintiffis .sealed u}) certain docu- 
I merits and objected to the inspection by the 
defenilant of such .sealed parts, on the ground 
that they were irrelevant to tlie luattens in: 
quest ion in the action, the Jtulgc unsealed one of 
such parts, but, having examined it, refused to 
make an order for inspection, as he was not sati.s- 
lied that the plaintiff’s affidavit was untrue. Ih. 

Removing Part of Document.]— -When a party 
is ordered to jiroduco documents, and claims 
privilege as to some, foniiing parts of others, 
although he is cutit led to seal up those portions 
fwith the sanction, of the Court), he imist.pro- 
diieo all ill their integrity, and cannot remove or 
mutilate them ; if he does he must pay the costs 
of a motion to jiroduee. .1 ///•<;.<!■ v. Zar//, It) L, T. 8. 

Between the date nf an order for the jiroduc- 
tion of a trust cash-book and its jirodnction, 
eighteen leaves had been abstracted; Tn answer 
to an ameiidecl bill, cliarging tlie mutilation, the 
defendant (a trustee) acknowleflged that they 
were taken out by his son, with his sanction, as 
eontaiiiiiig entries relating to his private affains 
only. An order ivas made to produce these 
eighteen leaves, notwithstanding, by his answer 
and by affidavit, the trustee denied that they had 
ever been in his possession since, or that he had 
ever seen them and iiotwithstaiidiiig the jilain- 
tiffs mi.ght have proceeded by proce.ss of contempt; 
for nouperformanee of the original onler. Fa wet' 
V, Ilutohinnim. 3 Y. A: Coll. (132 ; 9 L. J,, E.x. Eq. 
10 ; 3 Jur. 111!). 

7. l.MP,l{OPER Use of DOCUjrENT.S lESPEGTED. 

A plaintiff ought not to use for any collateral 
jiurpo.se ilocuments ordered by the Court to be 
pvoduceil for the jmrjiose of the suit. lUvhurd- 
mn, V. Ilanti/a/n. 7 Boav. 354 ; 13 L. J.. Ch. 41C. 

Where a plaintiff' obtains an order for produc- 
tion and insjiectioii of doemnonts, he does .so 
upon an express undertaking not to make jiublic 
any iuformatiou so obtaiuecl, or to communicate 
it to persons strangers to the suit. WiUianm v, 
FrhuT of Walc-s Life Intntmnrc Co., 23 Beav. 
3.38 ; 3 jur. (N..S.) 55. 

— — Order against.] — On motion for jiroduc- 
tiou of deeds, the defendant asked that the 
jilaiutiff might be jirevented using them for any 
collateral purposes, alleging that they were pro- 
ceedings at law ponding. The court, however, 
decliiieil so to restrict the order. 2'rf//// v. Sautli 
Bvoon 111/., 12 Beav. 151. 

A plaintiff obtaining information from the 
production of documents in the defendant’s pos- 
.session is not at liberty to make it public, and- 
an injunction will, if necessary, be gianted to 
restniiii him. A plaintiff, having published 
statements relative to the matters in question, 
was, as a condition for making an order for 
production of documents, required to undertake 
not to make public, or coram luiicate to any 
strangei-, the contents of such documents. J&. 
Williams V. Prinoii of Wales Life I/mtmnoe Co., 
23 Beav. 338 ; 3 .lur, (it.s.) 55. 

The books and papers ot a company -are the 
property of its shareholders, who are entitled to 
inspect them, though there is a secrecy clause 
in the articles of an a.ssocii\tion, and though 
in the course of inspection they will become 
acquainted with matters which should be kept 
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sccrct. But it is their duty not to divulj'o such 
iiiformatioi! bo acquired ; and a court of equity 
will restrain them l»y injunction from so doing, 
aiui will punish them should they offend. 
Bri/tdi't/, ih- jxirte, St! L. J., Ch. 150. 

8. lliGHT TO Take Copies. 

Who has.]~Any party having a right to the 
jirndirction and inspection of <locumt‘nts has also 
a ]'ight tt.t tahe copiies of them. Loch-tf t. Carun 
(10 Jur. (K.s.) 144) not follow'cd on this point. 
Pmtt V. Pmtt, r>} L. J., Oh. 838 ; 47 L. T. 24U ; 
30 W. B. 837. 

When a part y estaldishes his right to inspect 
hnnlcs in the adverse party's ]jnssession, it is of 
cuunso to grant the order for insjiectiou, with 
liberty to take copies. Jltide v, JJo/me.'t, 2 Moll. 
372. 

A party wint has obtained an order for the ; 
insjjoction of docinnents has a right to in.spect, j 
take notes and make eo](ie.s of ail such ]iarts as ' 
Bhall not have been sealed tq) under the terms of j 
the order. (Udt'mau v. IFcwt JLiytlpjml Jhtrhovr \ 
and III/., 5 L. T. (o.s.) 4(17. i 

'——Opposite Party — Same Solicitor.] — It | 
W'onld appear to be a settled lanctiee. that where ^ 
the .same, solicitor acts for both the plaintiff and | 
the defemlant in a cause, not to allow' eopie.s to ; 
be taken by one party of dncunients brought, into i 
chambers bv the other. Sharj) v. Wi'h/ht, L. 11. i 
1 Eq, 034 ; ‘l4 L. T. 24(1 : 14 W. 11. 5.12. 

. ; ■ ■ I 

• — Under Companies Act, 1863.] — The right 1 
of inspection and perusal of the register of 1 
debenture stockholders, which by s. 28 of the Com- i 
panies Glauses Act, 18(53, is given to mortgagees. | 
bondholders, debentui'o stockholders, sliarehoiders i 
and stockholders of the company, includes the | 
right to take copies. Jlatter v. ami ! 

Midland Jli/., Tu L. J., Ch. till : 38 Ch. D. U2 ; j 
59 L. T. 117 ; 3(1 W. lb 4()J— C. A. | 

Party Depositing Document in Court — ' 

Office Pees.]— Defendant suerl as exeeutnr, ad- 
mittedto have certain aceounts. kc.. in his hands, 1 
which he was orderetl to deposit fo?- plaintiff’s ; 
inspection. Afterw'ards a reference was tlireoteil i 
for taking the accomits. to nudie out which, defen- 1 
dant a])plied to be allowed to rake eo])ies of the ' 
account, which was refused at the t>ffice, unless i 
he would pay for office copies ; — Held, on motion. ; 
that he was entitled to this lilDcrty as his right. 
Gahhlt V. Caceudinh, 2 Austr. 547 ; 3 R. It. G27. ' 

Defendant ortlered to dejiiwit books in the ; 
hands of the deputy rememl)raneer for inspection 
of other part y, atid afterwards ordered to acci lunt, ■ 
in doing which he must refer to these betoks, is , 
not obliged to pay the fees of the ofiicu in taking ' 
copies. Ih. : 

Costs of.] — See Solicitor (Tax-iVI’ion). 

Photographs of Documents.] — The Court has 
power to allow a party to an action to take ' 
photographs of ilocuments in the po.ssession of ; 
the other party, Lewixy. Lnitdexlm-nui/h. (JSurV). 
62 L, J., Q. B. 452 ; [181)3] 2 Q. 13. 191 ; CDL.T! , 
353. 

9. Costs, ; 

' Hot Between Party and Party.] — The general ' 
rule with regard to the iuspeetiou of <locumotits : 
is that the costs of inspection must be paid by j 
the party inspecting, though, under exceptional j 
' circumstances, such costs may be made costs in j 
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the cause. Pent JlopnWU- v. Weifuelin, 1! 
L. J., C. P. 144 ; L. E. '7 C. 1’. 352 : 27'L. T. 123 ; 
20 TV, II. 745. 

Where ail order is made in an action in llic 
Chancery Division for the production of ilocu- 
incnts at the office of the producing ])ai'1y's 
solicitor, that party if ultimately suoces.-iful in an 
action is not entitled, as between pa)-ly aiti! 
party, to ins omi costs of inspecting tlie docu- 
ments of tlie otbei' party. IJi'ii/rn v. Si'irell. Id 
Oh. D. 517 : 44 L. T. 41 29 W. II. 295— (_!.A. 

As betw'cen party ami party, no costs can lie 
allowed in respect of notices to inspect doeumen ts, 
or of attendaiien for the jmrpnsti of inspofUing 
documeids, at the ofliee of the solicitor to wiiose 
client the documents bel< mg. The diserction given 
to tlie ta.ving-masrer ])y Crd. LXY. r. 27 (17) — 
repeated from Eules of >Supreme Court. 1875 
(Costs), .schedule, r. 15 — only ap])lies to taxation 
of costs as betw'cen .solicitor and client. 11 '/e/ovrm?' 
V. iby///,v, .54 L. J., Ch. 9157 : 52 L. T. 428. 

Solicitor Cannot Charge Opposite Party.] — 
Where docinnents wliich n defendant is ordered 
to produce are \)ennitted to remain in his solici- 
tor’s office for the plaintiff’s ins])ection. the 
solicitor is not entitled to charge the plaintiff 
for inspecting them, although the clerk iii court 
w'ould have been entitled to demand ti.<. 8<7. per 
hour, ll'oodivjfe v. Daniel, lo 8im. 12(5. 

Where the inspection of documents on either 
side is ordered to take place at the office of the 
solicitor, instead of at the record and writ clerk's 
office, the solicitor at whose office the inspection 
lakes place is not entitled to charge the other 
side for .attendances during the inspecrion. 
Floehton v. Pralie, 4 X. E. 45(5 : 12 W. E. 1028. 

Of Production on Examination of Witness.] — 
The defendants were ordered to deposit certain 
documents with their clerk in court for the usual. 
pnrpo.ses, and to give an iiisitectiou of the 
remainder at Their office, and produce them at the 
examination of witnesses and at the hearing : — 
Held, that the production on the examination of 
\vitnesses in town and at the hearing should be 
at the expense of the ilefendants, but the pm- 
ducti<m on the e.xanuuation of witnesses in the 
country at the expense of the plaintiff. Darie.'f 
V. I/aefard, 3 Eoav. 118. 


1). XOX-COMPLIAXCE WITH OEDEE. 

EFFECT OF. 

Attachment — In what Cases.] — An applica- 
tion for an attachment was held jiistiiiable after 
a fourth insufficient affidavit of ilocuments. See- 
Tknmax v. Palin, 21 Ch. D. 3(50. 

Where a party is ."hewn not to bo in a comli- 
tion to make jiii affidavit of documents, the court 
will not order him to be attached. Eer Cotton, 
D.J., JMlxon V. li/tjl'alorilrli, 7 Q. B. D. 553, 5(51. 

— — Irregular ITotice of Motion for.] — On 
giving notice of motion to comiuif a defendant 
in cimtcmpt for disobeying tin order for dis- 
covoiy, plaintiffs omitted to serve with the 
notice of motion a copy of an affidavit whieb 
they stated in the notice that they should read 
in support of the motion. Held, that Ord. 52, 
r. 4, applied, ami that the Jiotice of motion was 
irregular. LifeMidd v. Jonex. 25 Ch. D, (54; 
32 W. E. 288. 

But held, that the motion should not be at 
once dismissed, but should be ordered to staucL 
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<ner rjitil ai'f*T Uu* lii-arincr of a stininiftii.s by 
(IcfoTiiiatit bii- further rime. 11k 

Compliance with Order after Issue of Writ 

hut before Enforcement.] — A writ of attachment 
was is.-Ufd aiiainsT the dA’cnilant in an action for 
hi-, coniciupi in not complying with an order of 
the coru'f to make and nlc an affidavit of docu- 
rnerns n-lating to tlm rn:ittor.s in (jiicstion in the 
action. After the i>.sue of the writ of attach- 
nienr. bid before if wa.s enforced, tire order wa.s 
<hily eompiieil with by t)m ilefendant, and 
iimnciiiate notice of such compliance was given 
to the ]ilainriflV.’ Folicitor.s. The defendant was 
nt-vert lielc'^s arrested and imprisoned: — Held, 
that tile arre.-t was altogether irregular ; and 
that it was the liuty of the ]»laitititf.s’ solicitors 
to have stayed tlie enforcement <(f the writ of 
attachim-iiT. (hnj v. Ifnurtwk. bt! L. T. 72(5. 

^Vllere a ptivty' ordered to be. attached for 
default in malving an affidavit of documenrs, 
put in an iUtidtivit, and obtained an e.v ptirte 
order for discharge, the court hohling the 
affidavit insullicient. di.scliarged the cx parte 
onler, but rlireeted that the iittacbinenl should 
Hot issue for a fortnight. Price v. Price, 4S 
L. J., Ch. 215. 

Where Order Served on Solicitor.] — 

In an action for the specific performance of ati 
agreement by the defendant to sell two lease- 
hold hou.ses to the plaintiff, judgment for 
speeiiic performance was given, and an order 
wins afterwards made that the defendant shoulil. 
within four days after service of the order, 
prwiuee to the plaintiff' -the abstract, and 
at the same time produce uj)on oath for inspec- 
tion all deeds and writings in his possession or 
power'’ relating to the property: — Held, that 
under r. 21 of Oul. XXXL, service of tlfi.s onler 
(tn the defendant’s solicitors was .sufficient service i 
to foiuKl an apjilieation to attach the defendant , 
for disobedience of the order. Joii v. llatUcij. ' 
b2 L. J., Ch. -171 : 22 Ch. D. S71 ; -17 L. T. G15 : 
13 W. 11. 

Sccfid-therhih-n. II. A. (5, c, \ and tit. ATTACH- 
MENT." . ' ' 

Staying Proceedings.] — The Court of Chan- 
cery has nut only full power to stay all jiro- 
eecdings in a suit till the plaintiff has made a 
discoven* which it has called upon him to make, 
but, if nut sari.sficd that its order has been 
properly obeyeti, may di-jmi.ss the suit itself ; 
and where nuuiey has been paid into court, 
may direct the payment of that money out of 
court to the party entitleil to it. Lihcria 
licpiMic v. Pdiic, ib Ij. j., Ch. 297 ; 1 Aiip. Cas, 
1311 ; 34 L. T. J4b : 24 11. 1)1)7-11. L. (.E.) 

■\Vhere a plaintiff, after an order for the jjro- 
ductiim of doenments, persisted in not tiling a ' 
snfiicient affidavit as to documents, the court i 
fixed a time at whicli the bill should, in default 
of a sutlicieut atlidavit, stand dismissed, and the 
money in court be repaid to the tlefendant. who 
had paid, it in. I h. 

Dismissal of Action.] — Ord. XXXI. r. 20, of 
the ilules of Court, IHlb, docs not make it 
imiioraiive on tlie court to dismiss the action 
of a {daintiff w’uo has faihd to comply with an 
order for the i>rodm:tion of doeument.s, Jlaiilcii 
V. Oweti, 34 L. T. 752, 

Incapacity arising after Writ — Leave ] 

to add next Pritnd.j — "Where, after writ isssued, I 


the plaintiff became incapable of trail, sacting 
business, and his brother, on his behalf, made 
an afliflavit of alocumcnts, and answered interro- 
gatories, the tlefendant took out a summons to 
dismiss the action for non-com plianec with 
orders to make an affidavit of (loemiients, and 
to answer interrogatorie.s ; the plaintiff then 
took out a summons for- leave to amend by 
adding a next frieml :— -Held, that the defendant 
was not entitled, under r. 21 of Ord. XXXT. of 
the Rules of Court, 1SS3, to have the action dis- 
mis.seil. The action still subsisted, and the 
plaintiff must have leave to amend by adding 
a next friend; the plaintiff to pay the cosfs of 
; both summonses. Cardwell (^Lord) v. TomUnHon, 
54 L. J., Oil. 957 ; 52 L. T. 74(5 ; 33 W. R. 814. 

Inadmissibility of Document in Evidence.] 
— ^’I’he penalty for non-protluction of documents 
is that they cannot afterwards be used in 
evidence. .llahectx v. Up penhcini, 53 L. J., 
Ch. 1148 ; 2t5 Ch. D. 724 : 50 L. T. 729 ; 32 
W. K. (554— C. A. 

II. BEPORE THE JUDICATURE ACTS. 

A. IX CHAXCERY. 

1. By what Barties. 

Person Denying Interest.] — C., a registered 
juflgment creditor of a legatee, files a bill against 
the executors, one of whom carries on the testa- 
tor’s banking businc.ss in partnership with X., 
testator’s partner, to establish an equitable 
charge against testator’s assets. By supplemental , 
bill X. is made a party, the plaintiff charging 
that he and tlie other defendants, or one of them, 
carries on testator‘.s business with his a.ssets, aiul 
that he claims an iutere,st in the subject-matter 
; of the suit : — Held, that X"., who <lenied that he 
. claimed any interest, and was thus precluded 
from ileniurriiig, was not bound to answer as to 
the Ijanking books, the plaintiff having shewli 
no title by the averments upon his bill to the 
(liseoverv sought bv him against X. Chuferr v. 
Day, 3 W. E. 2(53. 

Co-defendant.] — Defendants put in .separate 
answers ; one of them moved that the other 
might leave with his clerk in court certain 
deeds mentioned in his answer, for the inspection 
of the defeiKlant who moved. Motion refused, 
with costs. I)a,'tHaax v. Sheppacd, 2 Fowl. 
Exch. I’r. tiO. 

A defendant is entitled, after decree, to obtain 
an order at chamljers for the ])i'oduction of doeu- 
n)ent.s bv a co-defendant. Jltiri v. Mantcporcy 
30 Bcav. 280 : 31 L. J., Gh. 333 ; 8 ,Tur. (N.s.> 
350 ; 5 L. T. 441 ; 10 \V. R. 97. 

Arbitrators.] — Arbitrators or their umpire w'ill 
not be compelled to answer to interrogatories 
tending to rliselose the materials upon which 
their award Avas founded ; noi' protlnee papers 
I and calculations taken by them for their owm 
' guidance. Punuford v. b'tcai/ne, 1 John. & H. 

[ -433 ; 4 L. T. 15. 

Xbr Avill they be compelled to produce the 
submission to arbitration, nor their award, nor 
1 such papers, ku., until their fees are paid. I Ik 

A bill, filed against an arbitrator, charged 
' fraud anti coUusion betAveeii the arbitrator and 
, one of the parties to the aw'ard, and allegetl cer- 
' tain specific facts in .support of this charge : — 

I Held, that the arbitrator could not, by denying 
, the fiuud generally, protect himself from the 
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obligatiitn to answer the interrogatories as to the \ 
spjcilie facts. Padh-y v. Luindn Waioniwh \ 
: f a Mac; &, G.fi 2 Hall & T\v. 29o ; li) L J ' 

<’h. 4S() ; If Jur. 290. ' 

An arbitrator is not bouint to discover upon ' 
%vdnit ground he made his award. Anon., 8 Atk. | 

An arbitrator may be called a.s a witness in an ■ 
action to explain his award. Bm-dmch (I)nltr^ j 
V. ^fetroJm^itnn Board of Work-i. 41 L. J., Ex. 137 ; I 
Plnin a)id\ 

^ ^ ! 

_ He may be asked questions as to what passed ' 
befc.re him. and as to what matters were pre- 
sented to him foi' iMmsideration. Ih. 

lUil no questions t;an be |rat to him as to what 
passed in his own mind when e.xcrcisirur his dis- 
cretionary power on the matters .submitted to 
, In 111 . I t/. 

Bankrupts. ]—A_bi II jirayed discovery of a sole 
■defendant, 'i'he ili.seovi'ry .sought was hi re.siject ! 
ot moneys received by liim as manager and 
secretary to an association. He pleaded his 
bankruptcy: — Plea overruled, on the ground 
that he was bound to give the discovery sought. 
/e;jyjcr^v.^/yc/ce//, 2 H. A: M. 48(1 ; 13 L. T.«3 ; 

BiU against bankrniit and a.ssignees cliarginira 
traudiilent bankruptcy to defeat, the plaintiff’s 
e.vecution, and .stating, that under an agreement 
‘7^'''ifriices for an arbitration, the plain- 
tiff tleposited the goods for sale, the jtroduce to 
be in trpt, according to the award, — that he 
had lost his copy, and the assignees had obtained 
the original from the person with whom it was 
dtqx ..sited for the benetit of all parties, and 
retnserl insj.ection. j .rayed a discovery and in- 
junction : a aenmrrer by bankrupt disallowed 
A.w/ V. AArri'/yi. 2 Ves. .1. (.41. 

Married Woman.]— On a bill for specific ijer- 
tormauce of agreement to purchase, against 
imsband and wife, in which tliere was a state- 
meiit, that wife had separate estate, &c., with 
an interrogatory in siq.port of statement as to 
the fact. Demurrer by her allowed to such dis- 
covery. Franrin v. ITq/.-c77, 1 Madd. 2.58. 

Demurrer bj' a married woman to a bill 
praying discovery only agjiin.st her. and relief 
.against her husband, as to contracts, See., bv her. 
agent for hei> husband : alleging the vouchers! 

, P<'>.s«es.sioii : — Allowed upon the 

objection to making a mere agent a iiarty. 
he Te,rierv. AiiKpneh (Jlan/rarine'). 15 Ves 1,54 
And see S. C., r> Ves. 322. 

Demurrer of a married woman to a bill of dis- 
coveiy against her and her husband, in aid of an 
ncrion for u debt on lier aceonid:, allowed. 
Barron v. Grilhird, 3 Ves. A: B. 1(55, ' j 

— SText Friend of.] -A motion bv a defen- 
<larit, tliat the husband of the plaintiff (a co- 
defendant), niight be ordered to make an affi- 
<lavit ill reference to documents in possession 
1 elating to (he matters in tin; suit, was refused 
^ ^ ’■ L. T. 

iOo ', l.i W . 11. ij()0. 

Corporation or Company .]— a bill again, st a 

. «''ipora.bon to discover writings. The ilefendants 

V-''- common seal, and so being 

sworn will answer nothing in their own pre- ! 
Ordered that the clerk of the company | 
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, and such principal mombers a.s the plaintiff shall 
think fit, answer on oath, and that a Master settle 
the oath. I Vern. 117. 

Whether a comi.nny or eorjioratioii answerino* 
under their common seal is a defendaiit against 
whom an order may be imide under tlui 18tli 
.section of the 15 Sz 16 Viet, e. 8(). Qmere. Bam 
V. London Indinpufahle. Life Poliei/ do., 10 Hare 
(App.) xxxi. 

Officer of.] — A del’endant at law nm v lilc 

! a bill of discovery, nut only to sustain his defeiiee 
to the action, but to rebut the evidence in supj.ort 
of it. Ihe rule that officers of a eorj.oration may 
be made co-defendants to a bill against the eui'- 
poration, applies to a bill of discovery as welJ as 
to a bill for relief, and members of the eor| .ora- 
tion may be joined with ihe otlieers. Lhm-oft 
T. Vopper Mlnerr Co. of Bnqland, 12 Sim. 305 : 
i 10 L. J., Ch. 30 ; 5 Jnr. 2()4. ' 

! A person, properly made a partv for discovery. 

I as secrel:a.ry to a company, cannot evade making 
such ili.sco very sinq.ly by resigning his situation 
after the filing of the bill. Aeomh v. J.anded 
JMates Co., 14 .L. T. 57 : 14 li. 387. 

Production of doeumeuts uj)On natli cannot be 
obtained from the secretary of a eonqiany who 
has not been made a j.artv to a suit agniiist the 
company. Atf.-Gni. v. Bant JJereham Corn Ex- 
chmuje. Co., 5 W. 11. 486. 

Ihe clerk to a city company or otlier corporate 
body will be compelled to disclose on oath the 
particulars of the deeds, doeurnonts and papers 
adniitted by the answer of such companv to be 
ni their pns.se.ssiou for the u.siial ].uri.o,ses'of the 
uit. Att..Gen. v. Mereerf Co., 3 L. T, 


suit. , 

« W. E. 83. 

Vdiere a railway company were the sole defon- 
daiits to a suit, the court, upon an ap].lioation by 
the plaintiff, under the LSth section of tin. 15 i: 10 
Vict. c. S(., for an order for the production upon 
oath oi- documents in their possession, ordered 
the company, on or before a day named, to file a 
till! and sufficient affidavit, to be made by one or 
more of their proper officers, stating whether 
they had m their possession or power any, and if 
any what, documents relating to the matters 
111 question m the suit, unless the company 
should 111 the meantime satisfy the court, by 
.sufficierff evidence, that they could not i.rocure 
such officer or officers to make such affidavit 
liamer v. G, 11'. Jhj., 4 De Cf. & J. 74 ; 28 
L. J., Ch. 741 ; 5 Jur. (n.,s.) llftl ; 7 W. E. 420 

The mayor or otlier individual member of a 
corporation, trustee of a rent-charge out of the 
estate of such member, for a charit.able use, must 
answer not only vith the rest unrlcr their 
eomraonseal, but also indiviilually, a charge of 
I having destroyed or caneelletl tlie deed. Dimmer 
I V. Chippenham Corporation, 14 Ves. 254. 

2. Ox Applicattox of Defexdant. 

Ilaiutiff had proved a deed in the cause, and 
defendant had got an order at the llolls for leave 
t(.> inspect it, on the ground that tiie deposition 
reternrig to the deed had made it part of the 
deposition. Order di.scharged per Lord Chan- 
cellor, because defendant is not before the hearing 
to .see the strength of the cause, or anv deed to 
pick holes in it. Darern^. Davern. 2 ll W. 410 • 

Ex^?r ^57’ ^ 

The rule extends equally to letters referred to 
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as oxliihits by the depesitions. Wilnf v. Pixfor, Y)aymciits of sums of money as compos it ions cor- 
" V'es. 414. ' ’ responding ill amount with the moiK'.y pajmeuis 

A plaiiitiif stated certain papers in his bill, but set up by defendant as modus relieil on. The 
did not allege that they were in his po.ssession ; costs of all proceedings had for the obtaining the 
the defendant, after answer, niovod for the pro- discovery by such means, must bo ]iaid l>y piirty 
eluction of the ])apers. and the motion w’as so acquiring it. Firltim v. lii Price, 1!);5 ; 

refused with costs. v. 2 Wils. M'Clel. 73. 

1(!7. ’ Where an information was filed by the at tor- 

Whenever a (lefcndani wants a discovery of a ney-gcmu’al, under the 43 (ico. 3, c. 'sS, s. Hn, 
■steed in the hands of a plaintiff, he must file a against an. armj’ agent for a discovery of uccoinit s 
cross-bill for the [lurpose, although the deed be from 1792 to 1802, who pleaded a settled iuscount. 
refcrreil to, by The original bill, as being ni the by clearing warrants, and, the plea hit, ving been 

■plaintiff:? custody, aiul ready to be produced, as overruled, afterwards moved to amend tiie. plea, 

tthe court sliould direct. Sjynigg v. C'orii(:i\ 2 t.lox, and for the purpose of so doing that t he attorney- 
lOh. '* general, or the .secretary at war: might be ordered 

After an answering affidavit had been filed to to produce certain vouchei's, accounts, tVc., ren- 
.a (.‘uuse petition, and the jietition had been dcred annually during that period by the det’en- 
amended, withoiTt interrogatories to tlie amenrl- dant to the war office, and there depo-sited, and 
nienis, the court refused, without a cross-petition, which the defendant swoT'e were material to his 
to order the ])roduction of document stated in defence; the court under the yiai’ticuliir cii'ciim- 
The jtetition to be in the petitioner’s ])ossession. stances ordered the procce<liugs upon the inibr- 
Fliijo QMnrquix) v. UiJdohru nd. 2 Jr. Oh. It. 118. mation to be stayc(l until the doeumciits were 

On a bill to set aside a])artition on the ground produced. Aft.-den. v. Jinudiidianlt., 1 Y. & .1, 

■of inequality, and for a nenv partition, stating a 439; 30 K. K. 819. 

valuation and estimate, the gross rc.sult of Tvliich, In a bill against executor.?, the yilaiid iff having 
without the ])artieulars, was cojitained in a stated two promissory notes of the same dale, oiici 
'.schedule to the bill, the answer denying the for 1*1,000/. sterling, the other for In.OOO Kreneli 
accuracy of the valuation, but alleging that tlie louis, given by the testator for securing a sum of 
■defendant was unable to set forth in what yiar- lo.ood/. on an affidavit by one of the e.\eeutor.s 
ticulars it was inaccurate, by reason of such that he hatl ins})ected the fir.?t note;, and observtid 
.omission; a motion by the defendant for jn-odue- on the face of it eircninistanees tending to im- 
tion of the valuation, and pajjcrs, &c., relat.ive peach its authenticity, that, he was informed and 
•thereto, refused with costs. Mlclildhmtlt v. Ijulieved that the second note ha<l been jfi’odiieod 
Moore, 3 Mer. 092. by the jdainfiff L'oriiayment in a fonugii ooimtry, 

AVhere a defendant seeks the production of and that he was advised and believed tliat it was 
•deeds, ice., stated to bo in the plaintiff’s posses- necessary, in order that Ids answer might fully 
'.sion, the usual course is by filing a cross-bill, but meet the (Uise, that he should, befoi’C answei', bavo 
■such a case as the ju’csent would not, even if a ins{)ection of the second note, it wnsonbu'cd tliat 
.cross-bill were filed, suffice to obtain an order for the defendants shmdd not be eoniitellt.'d to answer 
the yuu'p(.)so.. Ih. till a fortnight after productiou of th(.! second. 

' ilotion by a defendant for the production of jiote. Prin'rexx of Wolex v. JArrrpoo! (AV/r/), 
;a document, admitted by the plaintiff to be in 1 Swanst. Ibl : I’Wils. 113 ; 1!) ll. .it. 282, 
hi.? custod}’, refused. MiUitjan v. Mitchell, ti Motion by defendant, for inspection of book 
Isim. 18i). ^ ^ produced Jiy plaintiff undei' comiiii.ssi(m issued 

Production of deed in jilaintiff's yiosscssion after imblieation had |)a.?sc(.l, was refused with 
.ordered on motion, and afiidavit that ilefendant costs. Foredrr v. Hel.n>, MT’lel. oHiS. 
believed instrument to be forged, and that ho The usual cour.se of proceeding, wlierc doeTi- 
.could not fully answer bill before he inspected it. monts are in the hands of the iilaiiitilT. which 
JoncxY.LeioiH,2^\n\.^^.2P2. the defendant is desirous of seeing, is for the 

1 he court Tvill not, on motion by a defendant, defojidant to file a ero.ss.bill. dhrpherd v. 
compel a plaintiff to produce documents in his Morrix, I Heav. 177) ; 8 ,1^. J., (Hi. 8(i ; 3 ,lur ifft 
possession. although the defendant swears that an The court cannot order a, documcu't to be iiro- 
luspection of them is iiece,?sary to enable him to dueed by the jdaintiff for the defendant’s itispee- 
•an.swer tlm bill. Poifold v. Miaiv, .*> Sim. -JOh. tioii ; but where a bill seeks an aeeniint. and 
Plaintiff in tithe cau,-e, le,s.see of vicar, ordered requires the defendant to insiiect a eerfain iloeu- 
.nn motion on part of defendant to bring in and ment relating to the aeeount.s in the iiossisskm 
.deliver to clerk in ooinl books, papers, kc., stated of the iilaiutiff's solicitor, ami explain, if he («an, 
in affidavits to be ill his jiossessioii, and to belong the errors and omissions in the defendant’s 
to vicar, who w.?.? nut a [.arty to .suit. Foreman accounts, the court will grant tlic delVndant a 
T. 11 Price, .ulo . , , . reasonable time for jmttii'ig in bis answer, after 

ihe defendant ma title suit, who denies the the idaintiff shall have deposite.! (he doeument 
reetors litle eannot by a cross-bill, compel the with his clerk in court, for tier defeudinil's iu- 
reetur to diHcovei- the eviilence of his title ; .speetion. Jh. 

dherefore where the rector, by his answer to such VVliether a i)Iaiii1iff, having dimosiied a doeu- 
a cross-bill, relused to set lortli under wliat deed ment in tlie hands of his clerk in <‘onrt for the 
or deeds the rectory was conveyed to tlie ])crsons defendant’s inspection, can eoinpcl ’him (o 
under whom he claimed, exceptions to the inspect it, is doubtful. Ih, 

.ground of The court cannot, at; tiie iiLstamte of I la* di-iVn- 
tffiit .ictii.siiJ, were ov heUwood v. dant, order a idaintifl' to iiroduce for the deiVn- 

II /, 1 Y. .k Ooll. 21 1 : 4 I. .T.,_ Ex. Eq., 2.3. .lant's inspectilm doeitmenls slated in his hill to 
i-oim odd 1 ’•? be in the plaintiff’s posse,ssion. Wlierea. plaintiff 

W? ? d bill states documents lobe in hi,' posses- 

books. .andthose ot predeces.sors admitted by him sion, and it is neees,sary for the defiuidanl to see 
< ,1".'/™'-''' h.y .l.■fc..■l»nt tobo i„ fhom, in order to ,,„l 1„ lli« n.frt,' 


, and to contain entries relating to 1 though it ea 


iuinot conijid tlieir proiluelion, will 
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extend tlic time fur answering, mitil the plaintiff 1 
lias pi'odneed tlieni. 'J’he. fa(;t of the dociimeiit.s 
heiiig in the'plaiiitiff’s possession, must, howeA^er, 
appear upon the record. Taiflor Ilamiiiq.i 
Beav. 2H5 : 10 L. J., Cli. HC/J ; 5 Jur. Tilt). 

Wheie the defendant, with a view of |)aying 
on incninbranccs according to rlie pi-ovisions of a 
trust-deed, Avhieh the creditors sought to enforce, 
hy the suit, avus in treaty with an insurance 
office for a loan on the scenrity of the estates, 
and wlio sought inspection of the title-deeds for 
the purpose of ascertaining the valne, &:e. ; a 
motion by the defendant for staying the pro- 
cewlings, find for the solicitor of the company to 
inspect, ice., the deeds, <S:c., in the Master’s office, 
refused. Lamvr v. PortavlhMjtm {Earl\ 15 
Him. See A'. 2 Ph. 30 • 15 L. J., Ch. lOo ; 

. 10 Jur. (573. 

Motion by defendants, to a bill for partnership 
account for a prodnetion of the accounts before 
answer, refused. Pickfrhiii Itiqhii, 18 Ves. 
484. 

A plaintifl, although appointed rcceiA'or in tlic 
cairse, cannot, hofore decree, be ortlered as plain- 
tiff to produce books or accounts in his posso.ssion 
for the inspection of a defendant. Alaittid v. 
Allien. 4 Alyl. Ac Cr. 503 ; 3 Jnr. iiOi). 

A plaintiff, unless he .specitically offers to do 
so by the 1>ill, or is required to do so by a cross- 
bill, is not hound to produce, previous to the 
defendant being eompelled to put in his answer, 
documents admitted to be in his (the plaintiff's) 
posses.sion, and alleged as proving his case. Bate 
T. Bate., 7 BeaA'. 528 ; 8 Jur. 232^. 

Under 15 & 16 Viet. c. 86 >] — Production of all 
documents in the {) 0 .sses.siou or powci’ of plaintiff 
relating to the matters in question in the suit 
was refused, there being no ilistiuet evidence of 
the nature of the doeuments required, or that 
they were in the jtlaiiitiff’s possession. Fiatt v. 
MttUiw, 22 L. J., Ch. 72 : It! Jnr. 1)46 ; 1 W. K, (1. 

2^0 allidiivit is necessary to snjiport an appli- 
cation fo]' production on oath of documents 
under the 15 Ac lU Viet. c. 8(5, s. 20. Btx'hilale 
Canal Co. v. Fimj, 15 Beai'. 11 : !) flare (App.) 
xlix. it. 

The court has settled an onler under that act, 
re{|uiring the iJaiiitiff to make an affidavit of the 
documents iu his possession, and to i)roduec such 
as ho dijcs not tliorcby object to protlucc. Jh. 

A defendant is entitled of right to .such an 
order for production, and a delay iu making the 
application does not deprive hinii of it. Ib. 

In a suit for an account a defendant moved 
ft)r the production of certain documents after the 
cause ha<l been set doAvn for hearing: — Heltl, 
that the court w<iuld not order pnyduetion at 
that stage of the proccodiiig.s. Watern v. 
Bhiftenhurii {Mari'), 12 Jnr. (N.s.) 3; 13 L. T. 
558 : 14 W. K. 25!). ' 

Hemble, the ctmrl Avill not allow its machinery 
to he used for the purpose of enforcing produc- 
tion, where it sus])eciH that strcli pimlnctifui is 
required in aul of criminal proceedings relating 
to the matters in question in the suit. Ih. 

Motion to compel plaintiff to j)rodtice certain 
documents. Ac., in his possession, relating to the 
matters in quc.dion in the suit. 'Jhe notice of 
motion speeitied the particular doeuments 
required, and affidavits were filed alleging that 
the particular documents .so specified were in the 
possession of the plaintiff. Production ordered. 
Mclnfoxh V. (r. ir. jBy., 22 L. J., Ch. 70, 72. 182 : 
10 Jur. 5)89, 1012 ; 1 W, B. 19. 


A defendant is entitled to production of docnt- 
ments in the plaintiff’s possession before the 
hearing, and the plaintiff is bound either to pro- 
ditce such documents or to shew that he is an able- 
to do so. Jlrrlrnn v. ffaiijh, 11 W. U. 792. 

A plaintiff not having interrogated the defen- 
dant as to document.s, and not having excepted 
to the answer, obtaineil an order ealliTig upon 
the defendant to make the common affidavit as 
to docuinenis, and the defendant having nnuie 
the affidavit, the })luintiff obtained a .second 
order requiring the defeiulrmt to make a furl her, 
more full and sufficient atiidavit as to docuinent.s 
relating to a particular purchase or .sale .specified 
in the plaintiff’s second summons as having been 
mentioned in the bill. Bcfoie filing any second 
attidavit, the defond:ini obtained the common 
order against the ])laiutiff! for the produerion of 
the documents in his possession or power relating- : 
to matters in (jnestion in the cause ; — Held, that 
the defendant not being in default at the time 
of obtaiiiijig this order, was entitled to it, and a 
motion to discharge the order was dismissed with 
costs. Xoel y.yoel, 2 X. II. lot) ; 8 J.. T. 3415 ; A 
W. B. 39(). 

A defendant, after filing hi.s answer, may apply 
for production of documents, under the 15 A 16 
Viet. c. S6. s. 2U, although the six weeks during' 
Avhich the answer is o]icn to c.xceptions have not 
elai)sed. Walker v. Kenned tj. 26 L. J., Ch. 397 ; 

3 Jur. (N.S.) 481. 

A suit Avas eominenced by bill, to Avhich no' 
iutcrrogatorie.s Avore filed, and no answer Avas. 
required. The defendant obtained leave to file a 
voluntary ansAver, and moved, before putting in 
such answei', that the plaintiff might bo ordered 
to produce documents : — Held, that as no dis- 
covery AA'US prayed by the bill, and no ainswer- 
required, the defendant AA'as entilTed in the onler. 
BaUey v. Bvnlte.rh'y. 27L. J., Ch. 836 ; 6 W. 11.835. 

Where a plaintiff set out in his bill a letfe)- 
Avritteii by the defendant, and stated that it was. 
the plaintiff's intention to proA'c, ami put iu 
ovidenee all letters AA'hich had passed betAA'cen 
him ami the defendant on the subject of the 
ti-an.saetions iu que.stion, if so advi,sed : — Held, 
that the ilefemlant was not entitled, before putting- 
in his ansAA'er, to move for the prmluetiou of the 
plaintiff's documents. JIallidai/ v. Temjde. 8 
De a. M. A (i. 96. 

Under no circumstances Avill a defendant Ijo 
entitled to an order for production of documents- 
by the plaintiff' before he has put in his ansAvev. 
Swlth V. Lay, Fuirhairn v. Lay, 22 L. T. 785 : 
18 W. II. 915. 

j A defendant, before filing his ansAA^er, cannot : 
in the absence of sjiceial cireumstances, nblain 
an oi'der compelling the ])laintiff to ijioduco a 
' deed referred to in ilie bill. Philij).'i Pe-nne- 
\futher, 17 W. 11. 73. 

: [f a ]ilaintifl; files an afiidavit iu supiiort of an 

i interlocutory motion for jin injunclion, iuul is 
■ Cl OSS-examined upon the affidavit, if he has been 
j serve»'l A\'ith a notice to pioduee, on ctO'^s-cxanii- 
I nation, all documents relating to the subject 
I matter of the injunction, he may be ordered, iit 
j the leciuest of a (lefeudant, to-iti-oiluce an\’- docu- 
ments referred to in Iho tiiliduAUt, or Avhich iire 
I material to Hie motion ; although such defendant 
I may not have had time to put in tui ansAver to- 
the bill, as dijectodbv 15 A 16 Viet. o. 8(j, s. 20. 
Clijf V. Bull. 38 L. J., till. 571 ; 20 L. T. 841 ; 
17 W. II. 1120. 

A defemlant in conteiu])! for non-coiripliaiice 
1 with orders of the court is, nevertheless, entitled 
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to :ui or<l(.;r foi' the iivotluenoii of (locumoiits Lj'- stfilhig it differojitly froui the bin,hy thcfiihlitioii 
tlie phiiutiff In sujiporr his cnse nixler an inquiry of a ixnver of revocation and appointment, of new 
(hiecleti hy rhe decree. Ifaldune Evlifonh BS uses, by the exercise of which a line was not. 
L. J.. C;h.'B72 ; L. 11. 7 Eq., 125 ; 20 L. T. B81) : necessary. Prtxhiction of the will, not being 
1 7 W. K. 570. aifetded by the answer, ordered on niolioii. Bird 

A defendant's case being that the plaintiff has v. 15 Ves. 108. 
no title, he has a right to cidl for production by Whei-e a deed is sought to he inipoaelujd, liie 
the plainliff of any 'doemncnts wliicli tend to ini- i)laintilT is entitled to have it pj’odiiced, and llie 
l)ugn the {daintiif’s title. Bnijil v. Petrw, 20 defendant cannot resist the produetinJi upon tlie 
L. T. !)B1 ; 17 1\'. ll, 003. ’ ground of lien. Balolh v. Sj/nt/^/t, 'I’urn. A. .U. 87 : 

The 2Uth seciion of the statute 15 & KiAhct. '23 11.11. 195. Heo. Tyler v. Braj/fim, 2 3i\n. 
c. SC. (ioes not extend to enable a defeiahuit to S. 309. 
obtain an on ler for tlie production of documents 

in the iio.ssessinn of a eo-defendant ; in sneh a To Rectify,] — A bill was Ivied to recrify 

case a ero.ss-bill may still be necessary. Att.- a deed of settlement of partnenship aecmmts. a.iKl. 
(rr)t. V. ('Uqiluim, lo'lTarc (App.), Ixviii. as consequential relief, to have the accounts 

E>. was the general agent of a receiver of rents taken. The deed, ami certain corresjiondenee 
for T.. who tiled a bill, .stating certain accounts, relating to the contract hetweeu the i)arti(!S, and 
and referring to otliers which had been furnished the partnership accounts, were admitted by the 
by Jh ; and fntei'rogatorics were filed, exammirig an.swer to be in the posse.ssion of (lie deftmdaiits. 
li. as to the coi'ieetness of tlvesc aeeoiiiits. Bnt The plaintiff obtained an order, upon motion, for 
before answering, B. movetl that']', might pro- leave to inspect the deed; hut, sendde, he was 
(luce the accounts foi'his in>peetiou, stating that not entitled, before he obtained a decree to rectify 
the vouehers were lost, and that, without such the deed, to the proiluetion of the. ]tartiu;rship 
production, he would not be able to put in a full accounts. WUnhuni, v. Lloijd, 12 L. CUu 92. 
and sutlieient answer; and the motion was 

refused with costs. Turner v. Burhlnshuw^ 2 To Set Aside,] — Production refused of a 

N. 11. 114 ; 9 Jur. (K.s.) 88(1 ; 8 L. 'T. 5(19; 11 deed, which the plaintiff, by Ids hill, sought to 
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sh(ni\ 2 To Set Aside,] — I’rodiiction refused of a 

5(19; 11 deed, which the plaintiff, by Ids hill, sought to 
set aside. Beiidij v. Oronn, 11 Beav. 91. 

Plaintifl filed hi.s bill to set aside an agreement 
signed by him.solf, eontaining terms to lx* per- 
ff)rmed partly b.y himself, and partly b.\' l.lio 
ntiff in- defendant. On the motion of tlie plaintitf. dm 


For Recovery of Documents. ] A plaintiff in- detondant. On the motion ot tlie plamtdl. dm 

stituted a suit for recoverv of letters and docu- orvlerod the defendant to produce tlie agive- 

inents, upon which the defendant claimed a lien noOvithstanding he alleged that he inten- 

for literary labour performed thereon at the 'kd to produce tlie same in evidence against an 
filauitiffs request, part of such labour consisting I'ronght against liim hy the plain- 

of notes, icc., written upon the documents then7- Btqinaii v. Onhitt,! .hiv.ll. 
selves. Upon a common summons by the plain- l>fiOy having de|)osited with his bankers im. 
tiff that the tlefciidant might be ordered to iiroduce fiJxmdy < l«-‘' l> foget her with ot liei- inst nimcuts. ns 
the letters and ilocuments, and the plaintiS beat «<-‘eurity for the balance vif his baiikiug aticoiint, 
liberty to imspeet the same, the court granted «i'‘iH)t, by his answer to a liill .seeking to have- 
the application. Brongham {Lord) v, Omrin, annuity deed eaucelk-d, and tlu; other 
37 L. ,j„ Ch. 091 ; 18 L.' 'T. 281 : It; W. 11. 888. Kceurities first apidied in satbfaetion of the- 

The plaintiff, the owner of an estate, appointed Iwi-idcer's eJaiin, protect him, self from answering 
the defendants receivers and .surveyors. The fo ■'-^neh other securities, by alleging that they 
plaintiff discharged the defendants, and filed a title-deeds, in which the; plaintitf leas- 

bill for tlie delivery up of all docniiieuts relating interest. Bnneomhe v. Jiuris, 1 liare, 181; 
to the c.state. 'fhe defendants admitted the 

possession of certain doeunietits connected with A suit was in, stituted hy a e.eslui que trust, ti» 
tlie property, wliicli tliey iiisi.sted were their own “^side a sale by trustees to their .solicitor. Tim 
private ni'emoranda :-^Fleld, that they were •‘^''h’eitor .submitted to give up tin- punjlmse on. 
Ijound to jiroduee them, in order to enable the I’Gpayment. He admitteil the ))osse.ssion of the 
court to judge whetlier they were of such a title-deeds, but resisted their jirnduelion, unless 
nature that they ought to" 1 e delivered up. plaintiff consented to repay the jmrehase- 
Bererford {L'uhj) v. Brirer, 14 Beav. 387; 20 money, saying that the title was bad, and that. 
L. J.. Uh. 478. the plaintiff would ha v«i the jiower, as Im had tin; 

A vlecree made with costs against a land agent inclination, to expose the title, in ease he abiui- 
aiid receiver, after his discharge, for the delivery doued the suit Held, (hid tlu' solieitor was. 
up of all documents relatiiiir to the e.state and hound to produce thedeed. Bliu/lrtvM- v. U'e/irrr, 
its management. E C., 18 'Beav. 134: 22 L, J., 12 Beav. 272. Affirmed 2 Mall A 'Tw. 231 ; 19' 
Oh. 407. L. . 1 ,, Ch. 450. 

UpoJi bill by heir at law for (liscovering- anti The object of the .suit was to set aside e<;rtaiu 
tleliverijig up or depositing title deeds agaivist Imig leases granted in 1710, which bt-canu- 
pei>on.s in pasHCission of tliem as executors, and in vested in the defendavd', who had made fainiJv 
pos^essi()Il of the premises by agreement, with a .seltlements of them which headmit.led to be iii 
tenant I >y the cut tesy. plaintitf need not state, custody ;-—H eh I, that the, ]tli\intiir w:is 


every link in his pedigre 
1 Vos. J . 72. 


Vord V. Beerhiff, tintitled to, a production of thostt self leiiKuils. 

V. 4 Wim. 238. 

Wltero a .suit was instituted by ii nutrtgiigor to. 
ill by a widow, $et aside the mortgage deed, on’ 1 he ground that 


To Impeach Dooumeuts.]~Bill by a widow, set asule, tlm nuu'tgiige (Uotl, tut’ littt ground t' 
(hnisco in tee, impeaching a niortgage hy hei-, it was obtained by the nutrrgagee uiidtT e.irei 
viiiie covert, for amoinit of a fine. An.swer, .stances of pressure and suritrise, which, In 
udnuttiug possession ot the will, and the title ever, the mortgagee denied, tlie court, in 
under it; alleging the los,s of the settlement; motion, ordered the production of liie deed 


n 
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npjHjarmj? that the niortgatree was a solicitor, I other thie-(lceils,^ Addh- v. Camphell,! ho.‘.x\, 
and that lie had been the luortgagov’s only pro- j ^oS ; 8 L. -i., Ch. Sho. _ ^ 

fessional adviser in the transaction. Ihn'h\.\ Upon a bill charging rraudnleiit conccalincnt 
A dur. CK.S.:) m ; (i W. K. 17-1. I of an iucinnbrance fonnuig an obslaclo to he 

Plaintiff alleged that a certain deed was ' plaintiff's title in selling, mot ion made t hat t lie 
.deposited with the defendant as security for a . defendant niiglit jiroduce his niortgago deed, by 
sum of mnney alleged to have been lent and i reason tliat such deed contained a recital ad- 
paid oil Defendant insisted that the deed was initted by llic answer, that sucli ineiimliranee 
.an absolnte conveyance, and did not set np his had been ]>aid oft : — Field, that inasniucU as the 
right as niortgagee to refuse to produce the deed, plaintiff had paid l,0(.)0i!., and it was iiot the 
Profluction onrered, and production likewise ordinary ease of mortgagor and mortgagiie, the 
ordered of documents of subsequent dates in the deetl must be iirodnced. Ciuiiiorli y. C/r/rhnuTiV-. 
xiefendaut’s possession resulting from the deed. Cainwek v. 1 Drew. ItD ; 1 W . li. 

Joitea V. JotwH, I Kay (App.), vi. 878. 

In a blU TO redeem, the plaintiff contested the . ...... 

v'aiidity of fine of several mortgages held by Incidental to Relief.] — Prinmtaeie diseovery is 
Jiie defendant : — Held, that he was not eiititlerl incidental to relief. A)t<irll\. AnijdL 1 Sini. A S. 
.to a production. (Jriq) m. Fla fd. 8 Beav. fi2. 88 ; 1 L. J. (o.s.) Ch. (5 ; 21 U. 11. 1-iO. 

Charging Fraud.] — A deed belonging to 

the del'exidaiit, which the bill impeaobed for 4 ^ T»roductio\ ot’ Docttjibnts llKt'EltRUi) TO 
fraud, orderei I to be produced for the plaintiff'.y ix the Pleadieos. 

inspection, after, it luul been i»rovod bv the 

s:lefcndant'and publication had passed. Fowott Admissions, Sufficiency of.]~ Defemlant vefer- 
V. Clarke, (i ,Sim. 8. ring to deed in his answer, as in his posse.ssio_n, 

Where, as a security for money advanced bound to slicw the whole deed. Fotfe v. Adair, 
from Time to time to A., tlie creditor of A. had 1 Anstr. 2oS). 

taken various bills of sale and assignments of Papers specifically referred to in an answer, 
A.'s personal property, but bad left A. in the and admittefl to bo in defendant’s custody, may 
visible user ami enjoyment of that property; be ordered to be inspected liy the plaintiff. Irar- 
upoTi a bill filed by a subsecjuenfc judgment rfiaer v. J/o.ve«, -1 Bro. t!. 0. 4711. 
c‘re<litor of A., impeaching the prior 'seciiritie.s The plaintiff has a right to inspect doennients 
for fraud: — Held, upon motion before hearing, admitted by the defendaiit’s answer to be in 
that plaintiff was entitled to production of the his pos.session. before tlie dissolutimi of a special 
several biUs of sale and a.ssignmeuts. A'aiifrv. injunction. Walker v. Corke, 8 V. & Uoll. 276 ; 

. Xiutimer, 2 Y. & Coll. 2.77. Aftirined 11 Bli. 8 L. J.. Ex. Eq. 06. 

(N.sp 112 ; 4 CL & E. .771). The statement of a defendant, b.v his answer. 

Where deeds . ai’e impeached for fmud, the of the contents of an instrument is not a sufficient 
were allegation of fraufl by the bill will not ground for an order for the production, without 
•entitle the plaintiff to an order for their ])ro- an express mlmission of the instrument being in 
<luetioi) : on the other hand, in order to obtain the defendant’s custody or iinwer. Frdilne v. 
a production, it is not nece.ssary that the fraud Jdlze, 2 Cox. 226. 

Tshonld be admitted by the answer; the court Defendant, though he iniglit jierhajis have, 
must look at the circumstances of each case, objected to fuiswor. com])eIled to make fulldis- 

iy«.VAy(T/v/ V. iAx/i/wto/, 6 Beav. 181. closure by production of letters mentioned in 

Order made for the production of a dewl im- selicdulc to answer. Tajihir v. Milner. 11 Ves. 
peached for fraud, though tlie fraud was denied 41. 

by the answer, the case, on the whole, being The plaintiff is eutitloil to the liroductiou of 
.such as to render an iiisiiection proper. Ih. documents referred to in tlie answei’. and admit- 

A deed in the custody of a purchaser for ted to be in the custody of the defendant, 

valuable consideration, which the iiill inipeaehed although an injunction olitained by the jilaintiff 
for fraud, ordered to be jirodnced. Kennedijx. has been dissolved, on the ground th.at the coii- 
Ureen, 6 Sim, 6. tract which he seeks to enforce is dlegal. Frann 

On a bill to set aside an agreement for the v. llichard, 1 Swanst. 7. 
purchase of tlie secret of a process of maiiu- In ordering the itroduetion of documents, the 
iacturc, charging frautl, and that the defendant court proceeds on the principle that they are. by 
had no secret to disclose, and calling on him to reference, incorporated into the answer, and 
set forth \vhat his .secret (if any) consisted in : — become a part of i1 . Id 8. 

Held, upon tlemurrer to the discovery <if the If the defemlant infers to a document in. his 
isecret, that the defendant must disclose it. answer, but does not admit it to lie in his 
V, froefze, 2 Keen, 581 : 7 L. J., Ch. 276 : po.ssessioii, the iilaintiffi is not entitled to have it 
2 .lur. v8(). produced. A'wd/// v. d/cm-r, 8 .Jar. 1)4!). 

A title-dewl of the defendant, which was not Qualified snbinission to produce a deed, if tlio 
vlU’ccf ]y the subject of the siiit, was charged by court shall require i1 . ilocs not, fix the defendant ; 
t he bill to have been fraudulently altered. The and deprive him of the discretion of the court as 
« the an.swer. Tlic court to the propriety of the ]>mduclion. 217.218. 

retiisetl to Older its production mitil tlie hearing A ilefeudant answered that he had in his 
■of , the c.ause. v. 13 Ir. Eip li. possession a book relating to niatlei's improjierlv 

_ iii<!uiredintobythebill,andtliat,saYcasafore- 

said, he had no hooks, Ac., rclatimr to Ihc 
was iinpeachcd on the ground of fraud and matters in the bill mentioned ;—H('ld, 'ihat this 
consideration, the imrehaser was held was not sufficient admission to entitle llie ])lain- 
.bouud to. prodiiec the deeds by which that tiffto iirodnctioii of the book. Harford \ llees, 
transaction AV.as effected, and all: subsequent 15 Jui'. 663. 

slocuments relating to it, but not any of the Semble, where 1he bill charges that certain 
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are in the [lussessioji nf a |)ai'ticnlar defen- 
dant, who allows the bill to be taken as confessed 
against him ; the charge in the bill is eqinvaient 
to tlic defendant's admission by answer, sit as to 
ground a niotiou for an order upon liim to pro- 
duce the deeds. v. LrnKj-sloiu 4 Ir. Eq. 11. 

4i:}. 

it is not the]n'acriee to onler the production 
of documeuts admitted in the answer for a 
limited ]ierui(l. .4t/.-f/coov./b'«///i'aw,‘.)Beav.ir>;), I 

A mortgagee against whom a bill for redemp- I 
tion was tiled by another mortgagee liaYing 
admit toil the possessimi of vouohers (bills and I 
notes) Held, bound to produce them. Gilmn 

V. ./An/vifk it Beav. 29:5. 

A book, admitted to be in the defendant’s 
possession, must be produced, though the answer 
admits the fact in reference to which the pro- 
duction is required. Thomaa v. 3I(irti/ni, 8 L. J., 
(O.S.) Ch. .157. 

Where documents are rcferrei 1 toin an aflidavit, 
it do(;s not give the other side an alisolute right 
to their production, but it is a matter for tlie 
iliscrctiou of tlio court. Motion foi' tliis purpose 
before bearing petition ref used with costs. Jir«,v- 
//y. EiV ’pwrtCy 2 Deac. A C. 192. 

‘where defendant I'cferi'ed to his schedule as 
containing alii ileeds, Ac., in. liis custody, Ac., 
the plaintiff is entitled to the inspection of all 
such deeds, Ac., as of course, ludess it appeared 
by description of any particular iiistrumeiit in 
schedule, or by affidavit, that it was evidence not 
of the title of plaintiff, but of the defendant, nr 
that plaintiff had otherwise no interest in its 
production. Tylrr v. Drayton, 2 Him. A S. 80!), 

The i.)laintiif ' sought a renewal of a lease not 
in his possession ; the defendant’s answer denieil 
his right to the renewal, “ inasmuch as he is con- 
vinced from documents in his possession, to 
■which he will hereafter more particularly refer, 
that no such lease was executed.” Defendant 
then stated that it appears by a certain deed 
and schedule, which he admitted to be in Ids 
possession, that a lease for a different term and 
rent had heen executed, ami that it is manifest 
from the schedule, a renewal, if obtained, was 
fraudulent — .Held, that the defendant had 
referred to the deed and schedule iu such a way 
as to make it part of his answer, and was bound 
to produce it, Dhohin v. Hamilton, 9 ir. Eq. 11. 
2(54. 

Where a defendant in his answer states his 
ignorance of a fact, save as may appear iu his 
answer, or by ilocuments iu his schetlule, no 
doenmont in the schedule will be exempted from 
qjroduction. although the answer as to some 
positively states that tliey are privileged com- 
munieations. M'lntofsli v. O. if . if//., 1 Mac. 
A G. 78 ; 1 Hall A Tw. 41 : IS L. Gh. 1(59 ; 
18 .) nr. 179. 

'The mere .statement in an answer of a docu- 
ment, the contents of which defendant is not 
Ijound to disclose, does not entitle to produelion. 
The principal (j^ue.stiou iu the cause was, whether 
a party wlu> was equitably entitled for life to a 
long term of years, with a general power of 
ap'[)ointment over the residue of the term, had by 
a certain deed assigneil the whole term to the 
party under whom the defendant claimed, or 
only her life-interest. Tlie plaintiff asserteil 
that, tlic deed had ])assed only the life-interest. 
The defendant set forth a short abstract of the 
deed as shewing the contrary. Amotion foi'iiro- 
diiction for the deeil was rofusetl. Gloccr v. 
Hull, 2 .?h. 484 : 17 L. J-, Ch. 249. 


Production of a deed constituting the root of ‘ 
the pilaintiff’s alleged title, under particular 
circumstances, refused. Ih. 

Gn the suffieiency of the admission: upon wliicln 
the order for production of doeumeiits should lie 
made. Winqv. Hrtrrry, 10 Hare (App.), Ixviii. 

1 Hm. A G. (App-), 19 : 17 Jur. 4S1. 

Answer admitting the execution of an instru- ■ 
ment, and craving leave to lefer to it, when, 
jvroduoed, is not a ground to move for the pro- 
duction; not admitting that it is in the possession, 
or power of the defendant. Darwin x. Olurlie,. 
S Yes. 158. 

A defendant who, in his answer, refers to a 
deed iu the words “as by the said iudentiire- 
when produced -will appear,” must produce it for 
the imspectiou, Ac., of the plaintiff, although he- 
does not crave leave to refer to it. Wolford v- 
2 Beav. 587. 

If a defendant in his answer states the effect 
of ilocximenls admitted to lie in his possession, 
but for his greater certainty craves leav(.‘. to refer 
to the documents themselves when produced, the 
plaintiff is entitled to move for their production, 
although the Jinswcr positively swears that they 
font! part of the defendatit’s title, and in no way 
assist or make out the title of the ptlaiutilf. 
Hardman v. Ellamrn. 2 Mjd. A K. 732 ; Coop. t. 
Brough. 851 ; 5 Sim. (540 ; 4 L. J., Ch. 181. And 
HOP 8 L. J.. oil. 74. 

The defendants, by their answer, admitted’ 
that two tleeds were 'in their possession, stated, 
them partially, and referred to them, when pru- 
dueeil, for greater certainty : — Held, on motion, 
that tliey Avere bound to produce them for the- 
insiiection of the iilaintiffs. Dmidan v. HlaliPy 
9 Ir. Eq. R. (540 ; 10 Ir. Eq. R. 2(50. 

If a defendant, by his amsAver, refers to the 
contents uf a document, and continues, “as by 
the said deed, Ac., Avhen produced AviU aiipear,’” 
he is bound on motion to produce it. itill x. 
Goinmp, (5 L. J., Gh. 258. 

The (lefendant in his ansAA’cr set out the con- 
tents of certain documents, but did not refer to- 
them AA'hen produced, or admit them to be in bis 
possession, nor Avas be directly interrogated to 
the fact : — Held, tliat the plaintiff could not 
compel the production of them. Hunthwdl x,. 
Daly, 10 Ir. Eq. R. 7. 

The 18tli section of the 15 A 1(5 Viet, c. 8(5, 
does not alter the in-acticc with respect to_ the- 
production of documents. A plaintiff is entitled 
to the production of those documents only AA’hich 
are admitted by the ansAver and not privileged. 
Dj-aft ansAver is a privileged document. Lainhr 
V. Orton, 1 Drew. 414 ; 1 W. R. 207. 

Description of Document, Sufficiency of,]— 
Motion for production of deeds and papers, 
referred to as in defeudant’s possession, but not 
described by the ansAver or schedule, and Avithout 
an offer to produce them, as the court slialT 
direct, refused. AtUyntiX, IFriiy/At, 14 Yes. 211 
18 R. R. 199. 

Rule that there must be schedule before court 
i Avill order production of deeds and papers, applies 
only in cases of disooveiy. Anon., (5 Madd. 97. 

Defendant cannot be ordered to piroduee deeds,, 
Ac., unless stated in a schedule to his ansAver, or ■ 
at least descrilied with certainty. In Ireland it 
is still the practice to pray in bill a schedule,. 
Mw/h., 1 Hmith, 117. 

A defendant by his answer admitted that lie 
had in his possession “divers books of account” 
— Held, that the particulars were not sufficiently 



spo(,'itio.a fo ciiaUe the mart to mate ati order; 
for their piNxIirction. Inman v. ^Ml>Ha!|. 4 l>eav. 
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Denial of Opponent's Interest or Title. j~If a 
.ilefeiu'iant denier! the plaintiff s title, and sa 3 's 
positively tliat the documents in his ciistod}', 
•jelariinr tu the matters in the bill, will not slmnv 
the pliiinriffs title, the court, will not order him 
to produce, them ; but if he says merely thiit he 
helieves that tliey will not shew the plaintiifs 
title, the court will order him to produce them. 
Ihr/imdpa^ V. Itnulnr, 10 Sim. 230. 

Defeiidants in their iinswer admitted the jiosses- 
sion of cerlain deeds. i:c., contaiucd in schedule 
thereto, but suiil tluil all and every such deed<, 
A:c„ " make out and shew the title of dofendiints, 
and that they did not in any resjject make out or 
a'^sist in maldne- out the title of said plaintiff 
thereto, nr to any jiart thereof” ; — Held, upon 
■ " ’ Mon. that defendants were pro- 

fit their answer. (Mlft v. 


motion fur [irodiicti 
totked by the form 
jSferc/w. 7 Jur. o4. 

An admission in the answer to a billof diseoveiy, 
that the defemlant ijossessed <locnments speeitied 
in a schedule wholly or in part relating to the 
matters mentione<l in the hill, not accompanied 
by a precise denial of a precise case which the 
bill speciticallj’’ charged, or ly a denial that the 
.dncunieuts I’elarcd to that case : — Helil, to entitle 
the plaintiff to the inspection of all the docu- 
meuts in the .schedtde which might be cviilcnce 
■on l.iie ease .so spoeilically charged, altliough the 
defemlant said they were the evidences of his own 
title. Smith v. JU-aufmi (Bnhc'), 1 Hare. 507. 
Affirme.1, 1 Ph. 200; 13 L. J., Oh. 33 ; 7 Jur. 
101)5. 

Where a motion for production of documents 
was resisted on the ground that the answer con- 
ttiined no admission of the plaintiff’s title, which 
title depended solclj’’ on whether A. B. had died 
before or after a certain tlay, and the answer 
admitted that the documents in question related 
to the matters incntioue<l in the hill, “except the 
• question of the dOiith of A. B.'’ : — Field, that this 
was not a suHlciently distinct denial that they 
related to the pliiinliff’s title to protect them 
fnan production. Udaxird-i v. Jounn, 1 Ph. 501 ; 
1-1 L. J., Ch. 32. — L. C. Eeversing 8 -lur. -116. 

On a motion for the pinductiou of documents, 
a .''urvey or valuation of the property to which 
the question in the cause related, described by 
tlie defendant as consisting of his evidence, and 
snpiporl iitg his ease, and not that of the pilaintiff, 
and made with the view to the defence in the 
suit, wjis considered as a minute furnished by a j 
witness of the evidence lie would give, and, as ' 
such, it was held, that the plaintiff was not 
entitled to the piroduction of it. JJeredlyn. v. 
JJadclny, 1 Hare, 527 ; 11 L. J.,Ch. 310 ; G Jur. 705. 

In a . suit, seeking a partnership account, the 
tlefondant denied that any partuersliip had 
existed, but admitted that the names of both 
of the alleged partners had been used on the 
show-board, and otherwise in the business, as if 
they were partners, but with the view only of 
introducing the alleged paifner into the business 
on the retirement of the defendant; and the 
defendant admitted the possession of books, 
accounts and documents relating to the business 
and matters in question, but .said that they 
related exclusively to his own title, and to 
matters connected with, his own property and 
affaii-s, in which the alleged partner had no 
interest, and that they did not relate to any 


y. & Coll, im : 1) L. J.. Ex. Eq. lU ; 3 Jur. IIH). 

Whether by an interrogatory founded oii a 
charge in the bill, that the defendant, during 
a partnershii) with plaintiff as solicitor, had 
discounted bills whereby he had made a protit ; 
the plaintiff required him to set forth the names 
of the persons with whom, kc., and the amount 
of such profits. Although the defendaut in his 
answer noticed the charge, and admittcil the 
transiictions to which it referred, yet he refused 
to answer as to particulars iuquirc<l, because 
plaintiff wa.s not interested in such transactions. 
The court, on arguing exception taken thereto, 
overruled it, and held defendant was not bound 
to answer the interrogator j'. John v. Bade. 13 
Price, 632. > 

I’he defendant to a bill of discovery in airl of 
the plaintiff's defence to an action at law, cannot 
be compelled to jiroduce a document as to which 
the bill contains no allegation that it relates to 
the matter in issiie in the action ; and this jiro- 
tection was held to be sufficiently claimed by 
the defendant: stating that he was advised, and 
verity believed that the document in question, 
did not contain evidence in siqiport of the 
plaintiff's ideas in the action. Pdiv v. Stoddart, 
1 Mac. k U. lt)2; 1 Hall k Tw. 207 ; 13 Jnr. 
373. ■ 

A statement in an answer that certain docu- 
ments admitted to be in the defendant’s posse.s- 
sion form part of the evidence, of his title, and 
do not form part of the title of the plaintiff to 
the premises in question, is not sufficient to 
protect lliem from production on motion, if llicy 
be in their nature such as maj’- furnish evidence 
in support of the plainLitf’s case, and the answer 
does not distinctly deny that thej' do. t^emlde, a 
defendant who has answered cannot, resist a 
motion for pi'oduction of documents rofe.T-red t<.» 
. in his answer on the grmmd that the bill is open 
to a general (.lemurrer for want of equit^a Bute 
{Marquid) v. Ghnnorqunnliin Canal Co.. 1 Ph. 
661 ; 15 L. J., Ch. 60. 

An information made claim, on behalf of a 
charity, to a farm, out of which a fixed annual 
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reiit-diarge had fox- many years heeTi paid. The 
tlefeniiant udmitfed the right to the rout-charge, 
hut coiiteiicled that he represented ]xai-ties who 
were pui'cliasex’s of the fai'm for valuable con- 
sidoraiioTi without iiotic(‘. He admitted that he 
!md ill his ]i()ssession 1i tie-deeds, which made out 
Ids own title, but did not make or evidence the 
Title of tlu' eliarity : — Held, that tlie 'defendant 
w'as not bound to produce them. Att.-Gen. v. 

:•{ beav. ihh) ; 10 L. ,T., Ch. 2-1. 

: Production refused on admission of documents, 
lint not of title of plaintilf. tSmUh x. Dowliiit/, 
10 ,Iur. G;!. 

Motion to ]iroduc!C documents rcfuseil, on the 
UTOimfl that the plaintiffs title was not suffi- 
ciently admitted liv the answer. JJ'lftircli/ v. 
.///fe/wecZ:, 11 Beav.VH. 

To protect a defendant from production of 
,a document, it is not sitfficient for him to aver 
by his answer that the document does not sup- 
port the plaintiff’s equity. JJqmlr v. Corle,% 
22 L. J.. Ch. lo; I W. II. 47. 

The title of the attorney-general in an infoi*- 
mation rested in iiari on an agreement executed 
by an ancestor of the defendant. The defendant 
si'enied the right of the attorney-general, and 
stated that the iirevious possessor of the estates 
nupiesliou, who was ]iartyto the agreement, was 
only tenant for life, but set out a settlement in 
which ho appeared to be tenant in tail : — Held, 
that as the disercpancy appeared capable of 
explanation in favour of the defendant, there 
was sutiieient denial of title to resist production 
of the documents. Att.-Gen.. v. 2lircr,s, 1 W. E. 
240. 

A. settled property on trust for the plaintiff 
and others, but he reserved a power of defeating 
it. The ])laintiff alleged that the trusts had 
boon partially defeat ei I by a subsequent deed, 
axid called upon the tiaistee to produce the deed. 
The trustee, in his answer, statal that the plain- 
tiff’s intei'c.st had been totally defeateil by the 
.subseipient deed, which he dul not object to pro- 
duce ; but he said that A. (who was not a party 
to the suit) objected to the in-oduetion : — Held, 
that the plaintiff was entitled to inspect it, but 
that the order could not bo made in the absence 
of A. Bvqdeii v. Tqlve or Souili, 21 Beav. 54.a ; 
20 L. J., Ch. 425 ; 8 Jur. (N.S.) 788 ; 5 W. E. 

- 128. 

Production of books. &c., referred to in answer, 
ordered, though it w;is eoixtcnded that answer 
shewed plaintiff was not entitled to relief. Uii- 
'ji-orihi/ v. WocidcocJi, 8 Madd. 432. 


5. Affidavit on Answer. 

Affidavit, when Compulsory. ] — I n a suit by 
the heir at law for tiiscoA’-ery in aid of an action 
ctf ejectment brouglit by him against persons in 
possession claiming as devisees of the ancestor - 
Held, that the defendants. Avhether hoimd to 
l)j'oduce any diKuiments or not, must make the 
xisual affidavit iix ansAver to a sttmmons for pro- 
duction by the plaintiff. Itumbold v. Fortmth, 
8 Kay ck .1. 44 ; 2 dur. (N.S.) GS(i. 

A defendatit against Avhoni a decree for an 
account was made, had before decree made full 
■discovery by an.sw-er as to documents in his 
pn>3essiou : — Held, nevertheless, that the plaintiff 
after decree Avas entitled to call for an affiduAut 
as to his po.ssession of any document.s other than 
those mentioned in Ids answer relating to the 
macters in question. JJandip v. Kilton, 1 He 


G. J. & S. 440 ; 2 N. E. 145 ; 82 L. J.. Ch. G62 ; 
it .Tur.,CJ^-S0 482 : 8 L. T. 87G ; 11 W. E. 7G2. 

Defendant required on summons to tile affidavit 
as to posse,ssion of documents, notwithstanding 
his having answered the usual interrogatory as 
to books and ])apers, ami his answer not having 
been e.xcepted to. Maiihij v. Jiewirke, 2 Jur. 
(N.S.) (171, (572 : 4 W. E. 757. 

The defendants were ordered to make the 
usual affidavit as to whether they h.a(l any docu- 
ments in their jxossession which related to the 
matters in question in the cause, although by 
their answers they denied the ])laintiff’s alleged 
tit le to the estates in their po.sscssion. (Ju iii Y. 
mifdifl-, (5 Jur. (N.s.) 1327; 8 L. T. 8(58; ‘J 
W. E. (55. 

Qualified Answer.] — It is ixot sufficient 
that a party sweai's he has no books, Ac., to his 
knowledge, concerning the matters in (piestion, 
but those produced ; he must, sAvoar witliout the 
qualifying Avords “to his knowledge.” Hertford 
v. Hertford Poor, 4 Yin. Abr. 440 ; 

2 Eq. Ahr. 14 ; Bridg. Prae. Dig. 428. 

The defendants to a bill foi- an account, of 
dealings in stock, Avere iuteiTogafe rlas to which 
of them x-eceived the several sums of money, and 
whether the same Avere paid in cash or cheques ; 
they set forth an account of their j’ 0 ceii>ts as 
joint, and only specific* I the sums x’occived : — 
Held, sufficient. MoMiiftau v. Lamond, 15 Jur. 
210 . ■ 

The ansAver stated that an account of all 
dealings was set forth in the schedules, and 
stated that ‘•the defendants have set forth to 
the best of their belief or otherwise a fuUaccoiint” : 
— Held, sufficient. Ih. 

In answering an injunction biU, if the parti- 
cular answer to a particular interrogatory contain 
ail allegation of matter not inquii'cd of by the 
interrogatory, so that it does not answer the 
questions directly, but Avith what amounts to a 
qualification, and therein destroys the positive 
effect of l,he answer, either as a direct or explicit 
denial or admission of the fact intorrogatcfl to ; 
it will neverthele.ss be .sufficient if the introduc- 
tion of the qualifying matter be authorised by 
anything in the bill on which the interrogatory 
is founded. Halhj v. Kenrhik, 18 Price, 291. 

A peere.ss ordered to iiroduce deed confessed 
in her answer on honour only, not on oath. 
Ilanulton v. Gcrrnrd, Pre. Ch. 92. 

A defendant is bound to answer directly and 
precisely ; and in answer to a specific inteiTOga- 
tory is not at liberty to refer to a schedule 
which he does not pray may be t.aken as part 
of his answer. Holdero v. Saunders, 8 N. E. 59. 

Description of Documents or Accounts.] — 
Upon a bill filed by the representative of a 
deceased partner in a firm of Avine merchants, 
against the surviving partner for an account and 
for particulars of all transactions for a iiorLod 
of six months, the defendant referred to a book 
containing the particulars required, liut refused 
to sot them out in the form of a schedule. He 
also claimed protection against ilisclosing the 
names anti private dealings of the customers of 
the firm. Exceptions to tlie answer allowed on 
both grounds. Telford x. Jimkm, 2{) L. J., Ch. 
867 ; 8 W. E. 575. 

A defendant, in his answer to the usual interro- 
gatory as to deeds, &c., .stated that he had, in 
the schedule thereto, set forth a list of all the 
deeds, Ac., relatiug^ to the inatLors in question in 
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the suit, and traversed the iuterrogatoiy. Oiie , 
of the iietns in the schedule was “ Banker's j 
Thissdrook " Held, that this dcscrij)tion was 
sufficient. ILnujIttott v. liarnt'ft, L. J., Oh. 
444.. 

An answer admitting the iiossession of “ divers 
hooks of iieeomit ” is not sufficiently specific to 
enable the court to make an order for their 
production. huiKUi v. Whitletj, 4 Beav. .548. 

When interrogatories are in a form which 
would make it opjiressive to roiquire a detailed 
aii'.wer, a defendant may aii.swer hy referenee 
to books : hut he must refer to tlicni with sudi 
explanation and in sucli a manner as to make 
it as convenient as ])Ossible for the plaintitf 
to consult tliem. TJmkn v. Si/mvis, 1 -Joims. {)47 : 
2'.) L. .1.. (Jh. :Ui); C Jnr. (N.s.) .818 ; I L. T. 
18(1 ; 8 W. 11. 85. 

Aecor<!ingiy, in answer to interrogatories as 
to policies a'nd investments of an insurance 
Ctfmpany of wliich the defendants were direc- 
tors : — ileld, that it w'as not sufficient to 
schedule a large number of ledgers, policy 
books, and the like, and to say the books were 
correct, and the defendants willing to he bound 
tlierehy. tli.'it they could not set forth any 
information except what wms contained in the 
books ; and that the <letailed particulars asked 
forwonld occupy many hundred folios. Ih. 

A defendant" who is required to set forth 
accounts, is bound to set them forth as well a.s 
he is able, without much labour or exjieuse, and 
he is not Imimd (more especially where he has 
not been a ]ja]ty to the transactions, but is only 
the representative of a jjarty. and the accounts 
are long and complicated) to refer to the books 
for the purpose of making out the aecounts. He 
must, how'cver. allow' the plaintiff to iiisi)eet tlie 
books. Christian v. Ten/lur, 11 Sim. 4(Jl ; 10 
L. J., Ch. 145. 

How far Conclusive.] — Bill for discovery, 
wdiether in a mortgage made by A. to B., which 
had been asslgnerl to the defendant, thci'c was 
not some trust declared for the heuclit of the 
plaintiff : defendant by answer denied tliat there 
was any trust declared for the plaintiff ; the 
answer being replied to, the question at the 
hearing was, whether the dehmdant should he 
obliged to i)roiluce the deed : tlie court w'ould 
not conqjcl him tcj do it. Ilc/ll v. AtJfhmi/i, 2 
Vern. 4()H. 

In a suit for tithes instituted by a rector 
against a ]iarty who was both patroji of the 
rect<iry and lonl ed' the manor, in wdiich the laTitl 
for which the tithes claimed were situate, suggest- 
ing that a customaiy payment of 40/. pen annum, 
allegwl by the defendant to have been made from 
time immemorial in lieu of all tithes was founded 
on a series of corrupt contraets by w'ay of resig- 
nation bonds, and otherwise between successive 
patrons ami rectors : — Held, upon a supplemental 
bill of discovery filed by the rector, that the 
defendant wais bound to produce aU such private 
documents in his custody relating to the matters 
inquired after by the bill as did not constitute 
his title to the inheritance of the manor, or tlie 
lamls of which the tithes were claimed, or the in- 
heritance of the tithes. The plaintiff is not 
bound by the defendant’s construction of docu- 
ments in his possession (not his title-deeds) if it 
be clear from the circumstances that they may 
relate to the jilaintiff's title, Knight v. Watoford 
{Marquiit), 2 Y. & Coll. 37. 

An injunction had been obtained restraining 
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the defendants, wdiosc title to (he surface land 
was admitted, from interfering wirli or working 
i certain mines claimed hy the jdaintiffs. Upon a 
morion by the defemlnnts for product ion of docu- 
ments in plaintiff's ]iosscssion, the idaintills 
statetl in their affidavit in op])ositiou that the- 
documents in question shew'cd the tith; ot tlunn- 
selves and othm’ defendants in the sani(> interest 
to the mines and minerals exelusivclv, and that 
none of them in any manner shewed that the, 
defendants applying had or ever had any estate, 
right, title, or interest, in the mines or minerals t 
— ^Held, that these doenments were entitleil to lie 
protected from production. But an affidavit 
that documents (admitted to he relevant) relate 
to. or shew' or tend to shew' the title of the- 
plaintiffs exclusively, is not sullieient to entitle 
the plaint iff to ])rot"ecti()n. Parties arc answer- 
able for the correctness of tlieir affidavits as. 
delivered to tlic other side. LlngiJ v. Piirir,s-, 
(i W. P.. 121. 507. 

A plairitilT filed a hill charging the tlofendanl 
with infringing his patent, ami prayitig for an 
account of thcYoalings and profits of tlie Inwi- 
nes.s Held, that the defendant must answci- 
the interrogatories asking for such accounts,, 
although he cxprc.ssly denied the plaintiff’s title 
to relied', or that the accounts would assist him in 
makina- out his ca>e. Sn'inhovne v. Sfl/tii/i, 22 
L. J.. Oh. 331 : 1 AV.ll. 155. 

Duty to Examine Documents and make In- 
quiries.] — It is the duty t)f a corporation, when 
apprised by an infonnation of the nature and 
extent of the claims made upon them to cause a 
fliligent examination to be made before they put 
in their answer, of all clced.s, })apers atid muni- 
ments. in their possession or power, and to give- 
in their answer all the information derived from 
such e.xaminatiou : and if they pursue an ojjposite 
cour.se, and in their answ'er allege their ignorance' 
upon the subject, and the information required is 
afterwards obtained fi-om the documents selucteil 
ill their answer, the court w'ill infer a disposition, 
on the part of the corporation to obstruci and 
defeat tlie course of justice, and on that gi'oimd- 
alone will charge them with the costs of the 
suits. Aft.-Gi;ii, v. Euxt lietfot'd CorjMiratwii. 
2Myl. &K. 35. 

To a bill hy the executors of a lessor against 
riiclcs.secs (trustees for a mining company) the- 
defondauts, after giving some of the discovery 
rwiuirod, stateil that there were other documents 
in the custody of the agents of the association,, 
but who w'ore not their agents personally, con- 
taining all the information that could be obtained 
about the matters in question, but that the 
defendants had no power to use those doeuments. 
except, when sitting at the board of directors, or 
hy an order of the board, and that they believed 
the directoi’s declined to allow them to use the- 
same, or to afford them any information w'hicli, 
w'onld assist the ])lainliffs in piusecutiug the suit, 
until all the other shareholders should have been, 
made parties : — Held, this answer was insuflieieut 
by reason of its not stating that the defendants- 
had applied to the board of directoi's for leave to 
2 irocure and give the information rerpiired, ami 
that they had been refused. Tivijloi' v. Ritiidell,. 
Or. & Ph. 104 ; 11 8im. 301 ; 4 jiir. 42(). 

.Discovery case in which a defendant must 
seek for information, w'hieh he may not himself 
po.s.ses.s. Ohniiall {Earl) v. Fmza>\ 2 Hare, 9!) ; 
12 L. J., Oh. 128 ; 6 Jur. 1081. 

In answ'cr to a bill seeking to jnqjcac.h a. 
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.securit-y. and r&iuiring the defeudanf to set 
forth what communications passed between his 
solicitor and agents in the transaction and the 
plahitiir ; and what letters were written and 
received, and entries made on the subject by such 
solicitiirs. it is not sulheient for the defendant to 
say tliat the solicitors had ceased, for several 
ytairs since tlic. transaction, to be his solicitors or 
agents, and that he does not know what com- 
niunicatioiis or entries they had or made : the 
dcfcnilaid. if he has not personal knowledge of 
the facts, must at. least slicw that he has en- 
deavoured to acquire the information from his 
agents in the transaction in question. Ih. 

An answer may be verbally full, but technically 
insutlicieitt, as where a defendant, sets iqi his 
ignorance of facts as to whieli he has plahdy the 
means of obtaining the information required. 
The answer of per.sous engaged in working a 
coalmine, which stated that they could not, as 
to their belief or otherwise, set forth the mode of 
working : — Held, insufficient, the court assuming 
that they must have workmen under their con- 
trol from whom such information might be 
derived, and which the defendants were bound 
to afcor<l. Aft. -(ten. v. iiVc.v, 12 heav. oU. 

If a bill state a fact not deiued by the answer, 
by which it nj^pears that the defendant has the 
means of making an inquiry, he must answer 
as to the result of his iiiquirv. Xadr, v. Mitrl- 
bonntfiJi (Buko), 2 Y. ck Coll. ;i ; '> L. J., Ex. E(i. i)S. 

Upou a l)ill of discovery, iu aid of a defence to 
an action on a bill of exchange, if tlm defendant 
in equity is interrogated as to the consideration 
given for the hill, he must answer, not only as to 
the coirsideratiou which he gave for the bill him- 
self, hut as to that which lie knows another 
party to have yiven. Glomudl (Lord) v. 
Edwardu, 2 Y. .k Coll. 125. 

The directors of a company arc boiiiid to make 
an affldiivit as to documents belonging to the 
company, as being in their jiossossion, though the 
corajiany is a party to the suit. Clinclb v. 
FhunwUd Corjjorutiou, L. It. 2 Eq. 271: 12 Jiu’. 
(N.s.) 4S4 ; 14 W. 11. (!H5. 

A defendant, after making in his answer a 
statement, from which it ai)i)earod that he had 
not personally inspected the <locumeuts in his 
possession relating to tlie sui-iject of the suit, 
stated that he was advised, and that to the best 
of his laiowledge, information, and belief it was 
the fact, that the documents cl id not,Jior did an j’’ 
of Them, in any tvay make out evidence or sup- 
port, or tend to make out evidence or support, 
the case, or any ])art of the ease, made by the 
plahdiff, nor (.lefeat tutr iui})cach, or tend to 
defeat or impeach, the case or defence, or any 
part of the case or defence, of the defcmlant, but 
were evidence in support of the <lefondaut’s case : 
— Held, that as it appeared on the face of the 
answer that the defendant had not liimself in- 
specteil tlie documents, Eoilo v. Stoddart (1 Macn. 
& G. i;i2) did not apply, and they were not ]iro- 
tectod from production. 2I/udni v. Eoioirko, 8 He 
G. H. & G. 47li ; 2 Jur. (x.s.) 571 : 4 W. K. 757. 

AVhere an incorporated company, in answer to 
an interi’ogatory iit a bill as to ilrtcuments which 
ever were in the ])owerof agents formerly and not 
now in their employment, slated ignorance as to 
the fact, but did not slate that tiicjr had made 
any particular inquiries of such former agents 
Hehl, that the answer was sufficient, there lieing 
no special triremmstances alleged aiiplicahle to 
any])artica]ar docuniont or any particular ])erson. 
2Prntoiih V. G. ir. if//., 4 He G. & Sm. 502. 
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Held, also, that the court- could not, in deciding 
on the sufficiency of the answer of the corjioration, 
regard the circunistaiiee that the engineer, iii a 
separate atiswer (which liad not been excepted to 
in that particular'), stated that hedidiiot remem- 
ber, ancl could not set forth any of the particulaivs 
inquired after. Ih. 

Sealing up Documents.] — Where a defendant 
has appended to his answer a schedule of docti- 
nients, which he is afterwards, ixpou summons in 
cliamber.s, required to produce, it is his business to 
.see that the summons is drawn up iji such a form 
as will allow of hi.s sealing up any part of such 
documents as he maintahis upou affidavit to he 
irrelova-xit t(t the matter in suit. Ttdhof. v. Maruk - 
Held, 11 Jur. (N.S.) 901 : 18 L. T. 424 ; 18 
AV. E. 885. 

'But, where a defendant has made an affidavit 
of documents iu his possession upou summons in 
cliambcrs, ho is entitled to make a .sabstantivo 
application before the chief clerk for Ihc protec- 
tion of any part of them, snpportixig the right to 
jiroduetioii bv the usual affidavit as to relcvancv. 
11). 

AVhere a decree or order directs parties to 
produce books, Ac., the master, under the Kith 
General Order of 1828, may determine not only 
as to the books, ikc., to l)e produced, Init also as 
to the parts of them to be inspected. Bunoav v. 
Vnrhj, 14 Sim. JhH. 

Affidavit to Vary— On behalf of Defendant.] — 
The defendaut, ])y his answer, aflrailted that he 
had in his possession certain tlocumeiits relating 
to the matters in question, but he stated that 
several of them wero privileged. The plaintiif 
having moved for the proxluction of all the docu- 
ments, the com’t admitted an affidavit to he read 
on the part of the defcmlant, sijccifjdng which of 
them were privileged. Pui-uonu v. Jtohoimn, 2 
Keen, (505 : 7 L. J., Clh. 1 ; 1 Jur. 770. 

Semhle, on a motion to produce documents, tlie 
affidavit of the defeuclant is admissible to shew 
that the documents are within any ground upon 
which the defcmlant is entitled to withhold the 
proditction. Llnrtihin v. Bad dole)/, 1 Hare, 527 ; 
11 L. J., Gh. 810; GJur. 70.5. 

Upon a motion for productioji of documents, the 
defendant was permitted to iiroduec an affidavit 
to shew they wero privileged: — Held, that the 
plaintifl: was not entitled to use an affidavit ixi 
opposition to it. BlruJdu.'iopj) y. Blp)iki)i.'ioj)j)f 
10 Bc.av. 148 ; Ki L. J., Ch. 88 ; 11 .Jur. 721. 

Privilege as to cases ami opinions anterior to 
any litigation. A <lefendant, by his answer, 
stated that he was adx'ised that the ca,ses and 
opinion-s stated in the schedule were privilegotl ; 
— Held, that the privilege was not sufficiently 
shevm by the answer ; but lihertj’- was given to 
supiily the omission by affidavit. Br/intddook v, 
Hammond, 11 Beav. 59. 

A defendant, by hi.s answer, stated that he had 
handed over some documents relating to the : 
matters in question to his agent in Jamaica, to 
enable him to defend a .suit there ; that the agent 
had left the island ; and that the tlocuments had 
been taken possession of by a receiver ai)pt)iate<l 
by the Gourt of (lhancery there :— Heidj that 
this admission cntillcd the ])laintiff to an order 
for production, but liberty was given to tlie 
defemlanl to relieve himself, if possible, by affi- 
da.vit, from the effects of this admission. Jilorri ce 

Swaljy, 2 Beav. 500. 

The cost of affidavits used to qualif-s' the 
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iiBRwer of a defendant so as to excuse him from 
the pnxliictioiv of documents, must be paid by the. 
defendant. Smith v. Jluifsie, d Beav. 417 ; 5 
Jur. 105;}. 

On a motion for the production of dociiinents, 
the defendioit was permitted to shew, by affidavit, 
that they eonhl not be left in the office without 
fri't’at inconvenience ; but as the ground for this 
indulgence wuis not stated hy the answer, he was 
ordered to pay the costs. Gardner v. Danger- 
fidd. r> Bcav. :48il. 

On Behalf of Plaintiff.] — On a motion 

for a defendant to produce a deed before the 
e.xaminer, allidavits cannot be read to prove the 
fact of its })eingin his j>osses.sion ; it mustappear 
upon his answer. Leave given, though the cixuse 
xvas at issue, to amend the bill for the purpose of 
obtaining lluit permission. Barnett v. Noble, 1 
Jac. ic Wrdk. 227. 

On a motion for the ]jroductiou of papers, Lord 
Langdalc gave leave to supply a defect in the 
answer by affidavit. Bads v. Harford, 7 L. J., 
Ch.2,n. 

On. a motion for the production of documents, 
affidavits to prove that a letter -was written by a 
defendant, of which the defendant denied in his 
answer that he had any recoUectioii, and to prove 
a fact of w'hich the defendant stated that he was 
ignorant, were rejected. Edwards v. Jones, 14 
L. J., Ch. 62. 

Where the answer is found insufficient, plaintiff 
may read affidavits filed since it was pnt in. 
IVilso/i V. IVtlson, C. P. Cooper, 491). 

Upon a motion for production of documents in 
the defendant’s custody, the court -will not receive 
ovideuce extraneous to the answer to shew that 
a particular document had been fraudulently 
omitted from the schedule, although the defen- 
dant does not object to tlie admission of extrinsic 
evidence, and has adduced evidence to contradict 
it. Jieynell Sjrrye. 1 De G. H. & G-. 65G ; 21 
L. J., Ch. 13 ; 15 Jur.' 1046. 

Where, on a motion for the i)rodiiction of 
papers admitted to he in the defendant’s pos- 
session, the right to their production depends on 
tlocuments stated in the bill, but which are 
neither admitted nor denied by the answer, the 
plaintiff is at liberty to verify such documents 
by affidavit. Addis v. CanqiheU, 1 Beav. 258 ; 
8 L. J., Ch. 305. 

To Vary Affidavit of Documents.] — An affi- 
davit of documents, under s. 18 of the 15 & ItJ 
Viet. c. 86, partakes of the nature of an answer ; 
and hence the court will not order the production 
of a document not mentioned in the affidavit, upon 
evidence given by the plaintiff of the materiality 
of such document, but will order the defendant 
to put in a further aflidavit. Rlehards 
Watldns, 6 Jur. (iV.s.) 168. 

The court will make an order under the 15 & 1 6 
Viet, c, 86, s. 18, after decree. Ih. 

Claim of Professional Privilege, Sufficiency of 
Allegations on.] — The .schedule to a defendant’s 
answer of the documents in his power contained 
. as follows : “ Letters from Messrs. K. & G., the 
defendant’s solicitors, to Mr. U,, one of the wit- 
nesses examined for the defendant at the trial 
of the action, bearing date, &c. ” ; and the 
, defendant, in the body of his answer, stated that 
all the documents in the schedule related to and 
were connected with the matters in question in 
the suit, and were prepared and written' for the 


institution of it, for the purpose of the defendant ’s 
defence to the suit,' and for the purpose of the 
action Ixetween the parties to which the suit , 
related Held, that the leltoj's were mb suffi- 
ciently characterised, as being of a conlident iai 
nature, to protect them from being produced. 
BarfmontJi Corporation v. IMdsworth. 10 Sim. 
476. 

A bill filed by the insurers of a life .against the 
insured, to which the solicitor of the insured was 
a defendant, stated that, on a particular day, an 
agent of a company, tvith whom the insured 
wished to effect an insurance, came to the office 
of the iiisnreci and told their agent that the life 
was bad, handing to such agent at the same time 
.an unfavourable medical report iqsrn th<! life. 
The defendant, the solicitor of the insured, was 
pivs(mt at. this interview, but in his answer to 
the bill, refused to state what passed, because he 
was then the solicitor and attorney, and W'aS: 
present as the solicitor and attorney of the 
insured, and acipiired his information tmiching 
the matters vvhicii he refused to answer, solely 
from the fact of his being prese'ut at the time in 
the capacity of solicitor aiul attorney, and jiro- 
fcssional arid confidential adviser of the insuretl : 
—Held, on appeal, that the defendant, not having 
slicAvn that the circumstances were such as to 
make the communication ])rivileged. rvas bound 
to answi}r moj'o fully. Principles irpon which 
some commimieations are privilegc( 1. Besborour/h 
V. JlMUilins, .8 Myl. ik C. 515 ; 7 L. J., Ch. 171 ; 

2 Jur. 125. 

A defendant, by his answer, stated that lie was 
advised that the cases and opinions stated in the 
schedule were ]n-ivileged : — Held, that the privi- 
lege was not sufficiently shervn by the answer ; 
but liberty was given to supply the omission by 
aflhlavit. Penruddoeh v. Hammond, 11 Beav. 

A defendant admitted that ho had in his pos- 
session docinnenls redating to the matters in the 
bill, and rcfirsed to sot forth a list of thean, 
heeau.se they had been procured by his solicitor 
since the institution of the suit, and for the 
purpose of his defence to it ; and the same were, 
as he was advised and insisted, confidential 
communications ; — Held, that the allegation re- 
lative to the documents did not justify the defen- 
dant’s refusal to set forth a list of them ; and, 
therefore, that his answer was insutticient, 
Balgicy v. Broadburst, 1 Sim. (N.S.) Ill ; 14 
Jur. 1105. 

A solicitor declined answering some interroga- 
tories, on the ground that he had obtained all 
his information “whilst acting as the solicitor” 
of his co-defendant ; — PJold, that he had not 
brought himself within the rule as to profes- 
sional privilege. Thomas v. Bawlings, 27 Beav. 
140 ; r> Jur. (N.s.) 667. 

A solicitor said lie had obtained his informa- 
tiou “cither a.s a creditor or as the solicitor” of 
his. client Held, that this stateznent; must be 
taken most strongly against the solicitor, and 
that ho was hound to give discovery. Jh. 

The rules of the court zrs to privileged com- ^ 
nmuications will not excm[)t a defendant, from 
answering, who states that his knowledge has 
been acquired “by virtue of his employment as 
the solicitor of his client.” It must have been 
acquired by means of confidential cozzzzzmnica- 
tion between the solicitor and client. Marsh or , 
March Y. Keith, 1 Dr. ii Bui. 342 ; 30 L. J., Ch. 
127 ; 6 Jur. (N.y.) 1182 ; 3 L. T. 498 ; 9 W. E. 
115. 
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A jJea of iirivile'xe l<.y the answer, alleging 
that the defendant has acquired information as 
Miliritor of A., acting as such in relation to the 
niatlers inquired after, but not alleging that he 
.acquired it fi'om the client, is insufficient. Ih. 

A judgiueut creditor tiled a bill against his 
flcbtor, alleging that he was entitled to property, 
and praying tli;it the same might be sold ; that 
The delit miglit be paid out of the proceeds ; ami 
tliat the priorities of the different iucinnbraneers 
niight be declared. He made A. anti B. defen- 
•daiits, whom he alleged to be incumbrancers 
upon rlie property. a.nd who were also the solici- 
tors of the debtor. The plaintiff tiled interroga- 
rorios for the examination of A. and B. They 
put in their answer, but declined to give dis- 
covery as to certain matters, on the ground that 
tliey were the solicitors of the judgment debtor, 
ami that all the knowledge atid information 
which they pos.sessod in reference to the matters 
had been acipiired by them in their capacity 
of solicitors to the tlebtor : — Exceptions for 
insTifficiency allowed. v. Ptumbu/tiin. 21) 

L. J., Ch. G7(); « ,Iur. (X.S.) -178; 8 AV. lb 
465. 


6. Order for. 
a. Discretion, of Oonrt. 

It is within the discretion of the court to make 
or refuse an ordei' for production by a defendant 
upon oath of documents inidcr 15 & 10 Viet, 
c. SO, s. 18. Lane v. 6'/v/?/, 43 L. -J., Ch. 187. 

Where documents are referred to in an affi- 
davit, it does not give the other side an absolute 
right to their production, but it is a matter f(n‘ 
the discretion ot the court. Motion for this 
purpose, before hearing petition, refused with 
costs. Ai-nshy, Eji })aHe, 2 Uoac. k; C. 1!)2. 


b. Application. 

Time for.] — The court will not, upon an inter- 
locutory application after cause is set down for 
hearing, declare that at the hearing a particular 
document may be produceil anrl read in evi- 
<lence. Aft.- Gen. v. Finli/ini/i/jerx Co., 4 Myl. 
& 0 . 1 . 

If a defendant submits to produce a deed, he 
will be obliged to do so befoi-e the hearing, if the 
•court shall think lit to order it. Stanliojm v. 
MoMrU. 2 Atk. 214. 

A defendant put in a plea to a part of the bill, 
and answered the remainder. The plaintiff 
moved for production Ijcforc the plea had been 
set down, but the court directed the motion to 
stand over mitil the plea had been argued. 
Jhichanun v. llodyson, 11 Boav. 3(38. And see 
A vnslry, E,e 'pirbe, supra. 

Application for Payment into Court — Separate 
Motions.] — Inhere a defendant admits, by his 
answer,' the possession of documents and a 
balance of money, it is irregular to move for 
tlu', production of the former and payment into 
court of the latter by two separate motioiis ; 
they ought to be included in one. In this case 
the court ordered the plaintilf, to pay the extra 
costs occasioned by this irregular proceeding. 
Jlan'ltc V. ICmt, 3 Beav. 288 ; 10 L. J., Ch. 30. 

Where Application in Former Suit,] — ^A defen- 
dant had been ordered by the Vice-Chancellor in 
another suit to give inspection of documents. 


The order had been made two years, but had not 
been acted on : — Held, that this did not prevent 
an order for production in tlie present suit. 
Bourne v. Afolc, 4 Beav. 417. 

On Appeal.] — Plaintilf appealing from a de- 
cree dismissing the bill, entitled to the usual 
order foi* the production and inspection of deeds. 
Clmrehx. Barcluy, 16 A^cs. 435. 

Under 15 & 16 Viet. c. 86— At Chambers.] — 
Appllcat ions for production of documents should 
be made at chambers in the fii'st instance. 
Thvvi.'ion- V. Toulon, 9 Hare (App.) xlix. : 22 L. J 
Ch. 11, 243 ; 1 AV. H. 12. 

Where a. plaintilf desired to com pel the dis- 
covery and production of documents by a defen- 
dant, and took out a summons in chambers 
(aftej'wards adjourned into court) for leave to 
file exceptions, (tii the ground of the insufficiency 
of the defendant’s answer to the interrogatory in 
tlie bill, Iho court held that the application must 
be dismissed with costs, the new practice under 
fho 15 & 10 A’'ict. c. 80, being settled that either 
the plaintilf oi- the defcmlant had the power of 
enforcing immediate discovery and production 
of documents by an application to the judge’s 
clerk in chambers. Bnvnanl v. Hunter, 1 Jur. 
(N.s.) 1005 ; 4 AV. R. 34. 

Time for.] — A bill is filed for specific 

perfoi'mancc of an agreement by twenty-one 
persons, the first being called agent of the 
others ; and the next, day after the answer is 
filed, the defendants take out a summons that 
the plaintiff may produce documents. The 
plaintiff objects, on the ground that such pro- 
ceeding cannot be taken under six weeks, when 
the answer must be deemod sufficient under the 
2()th section of the 15 k 10 VTct. c. 80. The 
defondaiits also require the affidavit 1o be made, 
by all the })laintiifs : — Held, that a defendant 
can ai)ply ijist.antcr upon the filing of an answer, 
that the [)laintilf may produce documents, but. 
the court will give sutiicietit time to the plaintiff 
to ascertain that the answer is sufficient ; and 
that interrogatoi'ics may be filed within six 
weeks. Hehl also, that the affi<lavit must be 
m.ai.le by all plaintiffs, unless there is .some special 
reason to the contrary. Wallter v. Kenmidy, 20 
L. J,, Ch. 397 ; 3 Jur.'(N.S.) 181 ; 5 W. R. 396. 

A cause having been heard on further direc- 
tions, a decree made, and accounts taken, the 
next friend moves in his own name for produc- 
tion of a special document for a special purpose, 
and there is a variation between the summons 
in chambers and the order. Upon motion to 
discharge that order; — Held, that the sunnnons 
must follow the notice of motion ; that a plaintiff 
has no right after decree to move for proiluction ; 
and there being no admission in the answer, 
order discharged with costs, llhwln v. Dolman, 
2 AV. R. 432. 

A plaintiff, in March, 1800, filed a bill claim- 
ing to be entitled as heir to estates in the 
possession of the defendants, but subject to a 
term of 1,000 years outstanding, which pre- 
vented him from bringing ejectment. The bill 
contained the usual allegation in reference tf) 
documents. The answer, filed on f.he 15th June, 
denied the title of the plaintiff, and declined to 
make discovery of the deeds in their possession. 
Ho exception was Taken to that answer. On the 
24th July a siimmons was taken out, requiring 
the defendants to make the usual affidavit of the 

25—2 
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ancumoiiTs in iheir iHtsso^sioii ; inul on thc2Sili, 
the (ihiof clevk having refused to make an order, 
the plaint ilV appealed tn the Vico-Cbaueellor lu 
cham))crs. On the 8(ith Mv the ]tliiintiif 
amcnilod liis bilk and filed furllmr inter- 
rogatories. The socoinl answer of tlie deren- 
daiits was filed on the 2'Jth August. On the 
24tb 0(;tn!)(;r exeeptions wore iiled on thcgi'onnd 
of hi-uffieieney. Tliu Vice-Chaneellor directed 
that the hearina’ of the sinninons should be 
a<M(.unied into elmrt, and come on to be heard 
with tlie exceptions. Qif'ni v. liuti-hj), h Jur. 

(X.rf.) Ifi27 : S L. T. Bfifi ; i) W. K. 

The (lofinidaids undertaking not to sel up tlie 
tevni of l.(H)0 vears. or any other term, the court 
overruled the exceptions, and gave the plaintiff 
leave to lu'ing eject nuail. Ih. 

ProdiK-tion of ilocuinents ordered upon motion 
hy the plaintiff’s, the <lefendan<s having put in a 
plea to the bill, to which the plaintiff had 
retdied. Pari-iffno// v. Chnmhei'.^. 1 Kay & J. 72; 

H Kep Rep. 2:54 : S W. R. Ifio. 

The pnictiee of raising questions as to the 
production of doeuments on a sunnnoiis to con- 
sider the Kufticieuev of tlie aftidavit is too firmly 
established to be "dLsturbed, though not to be 
connnendod. jS 'u'liM v. Joiws, 2 Hem. A M. -MSb ; 
f> N. R. fitll ; IB W. H. 451. 

Documents must be Specified ,] — A defen- 
dant. moving, under s. 2U of the la & 1(5 Viet, 
c, 8(5, that tlie jdaintiff may produce docuniculs. 
must specify in his notice of motion the doeu- 
ments I’equired. Fiott v. JfidUiiK, Iti Jur. 1)4(5. 

After decree, a summons requiring affidavit as 
to documents by the plaintiff must specify the 
points as In wliieli discovery is sought. Ilalilane 
T. Eclford, L. R. 7 Eip 425. 

Evidence.] — No affidavit is neeessai'y to 

support an application for production on oath of 
doeuments under the 15 Ifi Viet. e. SO, s. 20. 
whether that application be made by the plain- 
tiff or the defendant. UocMnle Canal Co. v. 
KUaj. 1) Hare (App.) xlix. n. 

A plaintiff, before answer, or a defendant, is 
euiitled to an order for the production of doeu- 
meiits in the possession of his advei'sary ; and 
delay in making the application does not deprive 
him of the right. Ih. 

Upon a claim, the court refused a motion 
made by the ifinintiff, under the 15 & 1(5 Viet, 
c. SO, s! 18. for the proiUietion of documents, 
snppoi-ted by the plaintiff’s affidavit alone of 
their importance to the cause. Wind v. Ifarncy, 

J Sin. & G. (App.) X. ; 17 Jur. 481. 

Semble, that in a suit by claim, the plaintiff 
ought to file an affidavit, nith interrogatories, 
to obtain the necessary admissions on which to 
move for production. N. t^'., 17 Jur. 481. 

Must be Eounded on Answer.] — A motion 

for production of documents, at or before the 
hearing, must be founded on the answer [or 
affidavit, sec 9 Hare (App.) p. xlix.] of the 
defendant [or party against whom the apidica- 
tion is made], and the 18th sect, of the stat. 
15 & 1<5 Viet. c. 8(5, does not enable tlie court to 
make an ortler for such production, founded upon 
the affidavit of any other person, and lujt upon the 
admission of the party against wdioni the order is 
sought, Lamh v. Orton, 1 Drew. 414; 10 Hare 
(Ap]).) xxxi. ; 22 L. J., Oh, 713 ; 1 W. R. 207. 

Plaintiff’s Case assumed True.]— For the 

purpose of an application for the production of 
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doenment.s, ft must be assumed that, the plain- 
tiff’s case, as alleged in the bill, is true, in order 
to test whether he is entitled to pruduction of 
documents upon that assumption ; bei’inisix if 
the court must wait until the fate of tlie litiga- 
tion is kmm'ii. tliat would be ('qui valent tii refus- 
ing production. (t'rrxlrii v. .Vniidri/. - Kov A .1, 
288 ; 2 Jur. (N.S.) 15(5. 

Forms.] — The court has settleil an order, 

with refereneo to the act J5 A U5 I'ict. c. 8(5, 
s. 20, reiiuiring the party against^ whom the 
application is made to make an affidavit as to 
the documents in his possession or iiower, and 
to produce such of them as he dues not state au 
objection to produce. And the court has also 
settled a form of affidavit on the model of a 
carefully prepared answer, which, though not 
oliligatory. will be considered satisfaetoi'y, 7 h. 

Form of notice of motion, and affidavit in 
support, making a sufficient priiua facie ease for 
an oi’dei’ in tiie terms of the notice. Order 
made where the defendants had jircviously been 
comiielled to produce documents and make full 
di-scovery, tliough during a five years’ litigation 
they had never before taken any step In obtain 
such discover V from the iilaintiff. Mtlntonh v. 

6-'. ir. ii’y.. 1(5 Jur. 989. 

Sect. 20 of the 15 A 10 Viet. c. 8(5, was 
intended to give ])ower to a defendant to enrurce 
discovery of what doeuments the plaintiff had, 
without cross-bill. Senible, however, that the 
language of the section is inefticient for that 
purpose. Ih. 

0 . Araeudiner Bill, Effect of, 

On a motion for jiroduetion of ducuinciits, it is 
for the jilaintiff to shew from the admissions in 
the answer that the documents relate io the 
contents of the hill as it stands when the motion, 
is made. And therefore, where, after an answer 
admitting posscs.sion of certain documents relat- 
ing to the matters mentioned in the hill, or some ; 
of them, the jilaintift amended his bill by strik- 
ing out }iart of it, and then moved upoii ihat 
answer, the motion was refused. Ilarcrfirhl x. 
Pijiiian, 2 Ph. 202. 

A plaintiff does not, by obtaining an order 1o 
amend, between the time of giving notice of a 
raotinu fo]‘ the production of documents and its 
being heard, dep,rive himself of his right to their 
production. CltifhrirJi v. P/rhhle, f5 Be.av. 2(54. ; 
12L. J., Ch. ;i38; 7 , Jur. 294. 

Order for ])roduction made, on admissions in 
an answer filed ]U'ior to the amendmenl of the 
bill, but whicli did not vary the case. Itriincll 
V. Spr!ji\ 11 lloav. (518. 

The effect to be given to tlie answer to an 
original bill, after sucli bill has been varied by 
amendment. Aii.-Orn. v. Tluimpiion. 8 Hare, 118. 

The hill slated that the defendant, a stoek- 
brciker, had eoiivcrtcd old B-^ per cent, stock, 
which he had received as 1110 “ attorney for live 
plaintiff, to his own use, and prajrnd a re- 
transfer.’ The defendant, in answer, said that, 
on the di.s.soluijon of a iiartnonship between him 
and H. W., and foniialion of two new cstablisb- 
inents for carrying on tlie business of binkers, 
be, by the direetions of the plaintiff, and other 
customers of tlie old firm, transferred to H. W. 
a: large specified sum of like stock, in which was : 
included the stock belonging to the plain I iff and 
the other customers of the old linn who wt‘re 
.similarly circumstanced. The plaintiff amended 
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his bill, stating the ilefcnce as a pretence, and 
interrogated as to the quantity of stock vested 
iu the old linn at the time of the dissolution, 
and the (luantity that belonged to each of the 
eusfoiners oi the old firm at that tinie, and the 
name of and quantity of stock belonging to 
cavil r.f them, and the name of and quantity of 
stock tielonging to the customers of the old iirm 
who transferred their business to H. W., and the 
same of those who continued their business with 
the defendant : — Held, that the defendant was 
hound to answer the interrogatories so far as 
they related to the old }ier cent, stock, but 
not as to other stocks. Flaiuujcm v. WilUams, 
’I Jones, 0.57. 

, A plaintifli tiled a bilh in the Court of Es- 
eheqiter for an account of tithes, and for. 
discovery and relief. The defendant, being an 
infant, put in his answer by his guardian. The 
jiuswer set up an immemorial payment in lieu 
of tithes, hut did, not make the required dis- 
covery. When the defendant came of age, the 
plaintiff liled a supplemental bill against him, 
alleging the existence of new facts, and praying 
for discovery : — Held, that such biU, so far as 
it sought discovery as to sup[)leineutal or newly- 
discovered matter, and the unansweroil state- 
ments ill the original bill, could be supported. 
Wdti^rford v. Kxiqkt. 3 Cl. ik E. 270 ; 

it Bli. 307. 

Where, after a defendant has made a suliicient 
affidavit as to documents, the plaintiff amends 
his bill, introducing new matters, he is entitled 
to have from the defendant a further affidavit of 
documents as to the amendments. Wunlew v. 
Pccldbuifon, 32 Boav. (>30. 


d. Privileg-e, how Claimed. 

AVhere a bill .seeks discovery of matter that 
the dofondaut is not obliged to answer, he must 
take the benefit of it by domuiTcr. Sidbn v. 
S(dhy, 4 Bi'o. C. C. 11. ' 

Where a bill charges a defendant ivith acts 
which would subject him to a criminal prosecu- 
tion under a statute, the defendants need not 
plead the statute, but may demur to the bill. 
Firm i /if! x. iS'h Joint, 2 Sim. 131. 

ITea that the discovery ivill subject the defeii- 
danr to penalties, does not require the support of 
an answer, as a plea of ])urcliasc for valuable 
consideration without notice does, as to facts 
from which notice is iiifcrreil. Clftridi/o v. 
llmtre, 14 Ves. .59. 

■ Plaintiffs having brought an action against 
the defendant to recover payments inaite for 
insuring lottery tickets, [irayod a tliscovery and 
iu;eoiuit, ntt’ering to allow payments made by the 
defendant ; as the defendant could not have 
that advantage iit law, a demurrer was overruled. 
lirtnulm x. Johntson, 2 Ves. J. 51 fl. 

An objection to the production of docninents 
musi he properly raised by tlie ilefendant’s 
answer, where the bill seeks their production. 
Jluntrr v. Ciiprou, a Beav. 93. 

Where defendant ilemuri-ed generally to hill 
for discovery, as to whether he had not deeds, 
A;<;.. in liis [lossession, (.Icstructivo of his title, 
there being parts of the hill which, wliatever 
should he, tlie fate of the demurrer, ought to bo 
auswered, and the demiirrer was, on that 
aeeount, overruled, the court gave leave to with- 
draw and demur particularly, and answei* on 
jjayment of (iosts, as between party and party, 
Wlnjmfin v. Lnjh, 0 Price, 88. 
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e. CorLsequences of 2Ton."Compliaiice, 

Attachment,] — On a motion for an attach- 
ment for refusal of production and insjiectvon of 
documents, pursuant to order, <n- for immediate 
inspection, the defendants ol)jecting that the 
documents contained jmssages improper for 
inspection, the Lord Chancellor refused the 
apjplication, but directed die defeiidaurs to pay 
the costs of it. Jonex v. Powdl, 1 Swaust. 535, 
See Fdwards v. Pool, Dick. 65)3. 

An attachment had been direct eil against a 
defendant for putting in three insufficient 
affidavits ; but before it issued he had jmt in a 
fourth affidavit — ^Held, that the court could not 
order the attaelinient peremptoi-ily to issue, nor 
direct the affidavit to be taken off tlie tile for 
irregularity, as in the case of a fnurUi answer, 
which is governed by a general ordei'. Harford 
V. XZ<o/f7, 2 W. R. 537. 

An. order had been niaile upon the defendant 
for production of documents. The iilaiutiff went 
to the office of defendant, where lie was shewn a 
letter-book, of which ius[)ection was refused 
until counsel’s opinion had been taken. The 
defendant subsequently asserted that he liad lost 
the book : — Held, that the plaintiff was entitled 
to an attachment agairi.st the defendant not- 
withstanding the cirenmstances of having gone 
to his office for the ])urposeof inspection. 2[or)i- 
huitoii V. Kceua, 4 W. R. 793, 

Order to Enforce.] — Tlie four-day order to 
enforce the ]irodiiction of documents in the 
master’s office by a party to the cause, does not 
require personal service. Holmm v. Shuar wood, 
6 Beav. 63 ; 12 L. J., Gh. 4-17 ; 7 Jur. 687. 

It is not irregular to obtain the four-day order 
for production of deeds before the cevtiiicate of 
the (lefeudant’s default has been Hied. Axltew v. 
Peddle, 10 Sim. 182. 

Sequestration.] — Commission of }iartition, and 
parties to produce deeds, defendant in contempt 
for not iirodncing, &;c. Sequestiut ion iinally 
ordered. Tritiff v. Trltjii, Dick. 325 ; 1 Sim, S. 
274, n. 

Sequestration for non-proiluction of deeds 
discharged on ]iaymcnt of the costs, the party 
having been examined and denied knowledge of 
them. Pe.lhnnt (Lord) v. Xoweaxtle. (JDuku), 3 
Swanst. 293. 

Receiver.] — Receiver granted against tenant 
for life, subject to term for raising portions, he 
refusing to produce title-deals necessary to rai.se 
such portions. JlrUjxtoekc v. Manxel, 3 Madd. 47. 

I Dismissal of Bill.] — ^After an order that the 
defendant should have a fortnight’s time to 
answer, after the plaintiff had produced an instru- 
ment. stated, in the bill, fifteen months liaving 
elapsed with«nrt production, the plaintiff was 
ordered to produce the iitstrumeid, on or before 
a day named, and production not being made 
the bill was dismissed with costs. Prl/ioeim of 
Walrx V. Limynwl (Farl), 3 Swanst. 567 ; 2 Wils. 
Ch. 29 ; 19 R, R. 282. 

Denial of Relief.] — Whether, after a vcndict 
at law, in an action of trespass, the court will 
gi’ant an injunction against future trespasses, in 
favour of parties who refused at the trial to 
produce documents necessary to a fair decision, 
qumre. Field v. Beaumont, 1 Swanst, 210, 
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Wliere (lefeiidaTit denies cluirge in bill i 
of fi'aud and niisconcluct in partiicvshii», and I 
explains others away, and alleges his inability to 
put in a Ml answer, by reason that plaintiff] 
withheld improperly the. partnership’s hooks, the | 
eortrt refused (but without prejudiee to futitre I 
application) the injunction prayed by the bill. i 
Litflemiiiilv. (MdwcU, 11 Price, 97; 25 11. E. 711, 

Costs. ]-~?laintiff procured the usual order for 
defendants to produce certain deeds within a par- 
ticular time, hut did not take the usual .steps to 
enfoi'ceit, onaotaamt of thedefemlants submitting 
to perform tlui oi'der. fctubsequently, the de- 
ft ndaiiK not liavinir prodiicetl a particular deed, 
plaintiff gave notice- of motion to prodma; the 
.same, ami for d(.‘fendant.s to pay the r^ost.s of the 
application. Defendanl.s immediately produced 
the deed, but refustsi to jury the costs of the 
ap)dic;atiou : — Held, upon motion by plaintiff for 
defendants to pay the costs, that plaintiff was 
entitled to tlie costs of the motion, made 
necessary by the jion-com])liaiice of defendants 
with the <3rder, although the plaintiff had not 
taken the regular steps to enforce it. Mt(tr v. 

Miimitn, i Jur. I(t7l>. 

iQ.B. 

f. Effect of Delay in Application. 

Delay in moving for pj’oduction of ilocuments 
until after the dcfemlant’s svituesses are cxamineil, 
anti the exhibits marked , whereby the j daintiff may 
ascertain which are the defendant's exhibits, is 
no objection to the onler being niaile. licavfoii 
Taylor, 2 Hare, 245. 

The court has settled an order under the 15 tS: 

16 Viet. c. S6, s. 20, re(iuiring the })laintiff to 
make an affidavit of tlie dotiuinents in his 
posse.'ssion, and to produce such as he docs not 
thereby olqect to produce. A defendant is 
entitled of right to such an order for production, 
and a delay in making the api)licatioii does not 
deprive him of it. llovluhth' Canal Co. v. Kiny. 

1.5 Beav. 11:9 Have (App.) xlix. n. : 22 L. j., 

Ch. 604 : 17 Jur. 1001. 


pert:, 7 Ex. <J7 ; 2 I.. M. & V. 507 ; 21 L. J., Ex 
25 ; 15 Jur. 1040. 

A defendant bad a freehold intere.st in pre 
raises, and was also assignee of the lease oi: othc 
adjoining preinise.s, the reversion of 'which wa 
in the lessor of the 'plaintiff. The defendant fo 
some time previously to and until the end of th 
ter-ni, occupied the “freehold and leasehold prt 
mise.s together, and, a.s the lessor of the plaiiitil 
stated, had obliterateil the boundaries betwee: 
them. On the expiration of the lease the lessc 
of the idaiutiff brought ejeedmenr to recovei' 
portion of the land which he claimed as }nircc 


Held, also, that the lessor of the plaintiff 
might, even independently of the 14 &; 15 Yict. 
c. tut, s. (i, upon an affidavit of tlie loss or non- 
existence of the counterjiiart , inspect the deed 
creating the term. Jh. 

The court -will not in gcueinl grant an inspoc- 
tinii of documents, unless they arc set out in the 
declaration, or the one jmrty holds them as trus- 
tee or agent fur the other, (roodlifl' v, Fnllrr, 
14 M. .y 'W. 4 ; 2 I). & L. 661 ; 14 L. J., Ex. 104. 

The court would not. in the exorcise of its dis- 
cretionary power, compel a defendant to ])roducc 
certain bills of exchange, on which an action 
was brought, and which Avere set out in the de- 
claration. in order that he might inspect or lake 
copies of them, on au affidavit by the jdaintiff. 
slating that the defendant had obtained tliein 
from him by undue and fraudulent moans, and 
whicli the defoudanl negulivcd by affidavits in 
general terms. Thrclfall v. Wchnter, 7 Moore,. 
551) ; 1 r.ing. IGl ; 1 L‘. J. (O.S.) G. V. 28. 

A defendant is entitled under Lhc common law' 
jurisdi(“.tion of the court to have au insj)ect.iou of 
letters which, in the course of a negotiation fur 
taking a farm, he as agent for his brother had. 
written to the plaintiff, but cif which he had kept 
no copies, it being sbcAvn that the claim in the 
action -was founded upon such letters, and that 
the inspection was necossarv fur his defence 
thereto. JPrice v. narn,wn,S G. B. (N.s.) 617 : 
21) L. J., C. P. ;1B5 ; 6 Jur. (M.S.) 1245. 


1. At Common Law. 

"Where Interest.] — Wherever an action is 
bro-ught upon au in.strnmont in Avhich the de- 
fendant. has an interest, the court has a common 
law' jurisdiction to order the plaintiff; to allow’^ 
the defendant to inspect it. Dor d. Child v. 
2?uf, 1 El. k; Bl. 271) ; 22 L. J.. Q. B. lo2 ; 17 Jur. 
136 : 1 W. E. .53. 

In an action against the proprietor of a news- 
paper for the breach of a contract to employ the 
plaintiff' as sub-editor, the rlefemlanl jastified the 
dismissal of the plaintiff on the ground of his 
having, from improper motives, lent himself to 
the insertion of a garbled report of proceedings 
in a cuiut. of justice. The court refused to allow 
the plaintiff to inspect and take copies of the 
original report, and of the alleged garbled state- 
ment, he having no legal iiitorc.st therein. Poicrll 
T. Bvadhury, 2 C. B. 541. 

Necessary to Action,]— -The court has power, 
independently of 14 A: l5 Viet. c. 1)0, to compel 
the plaintiff to produce for the defendant’s in- 
spection a document upon which the action is 
brought, w-herc the defendant is a party to the 
document and has no copy of it. M%cli v. Gmn- 


Copies.] — Where a dtifciulant makes an affida- 
vit at judges’ chainbers, identifying a document,, 
■which is exhibited to him only ami not tiled, he 
will be compelled to allow the plaintiff to lake 
a copy of that document, although it is sAvorn to 
furnish a defence to the action. Trhhuit v. 
Ambler, 7 i). P. C. 67-1. 


Where no Counterpart.] — Where there is an 
agreement, betw'een the plaintiff ami the defen- 
dant, of AA'liich there is only one part, the party 
who has the agreement in his possession ought, 
wdicn applied to, to give the other party a copy ; 
and he has no right to impose ttirms as a coiuli- 
: tiou for so doing. Iteid v. Coleman, 2 G. k. M. 
1 456 ; 2 D, P. G. 354 ; -4 Tyr. 274 ;. 3 L. J., Ex. 


DISCO-\^EEY— 


i:iS. r?. 1.'.. .Vtu'roic V. Sinnulcm^ B Moore, (571 ; tlmt he might <liscover what the allegeil contracts 
I Itr. &; B. Biy. ^v.v. TJor A. Acevij LungfonJ^ wore. Tl7//Yfow/*wf( v. 4 M. ic Scotr, .182. 

supra. . 

If one part nnl}' of an iiulenture is executed, Draft Agreement.] — defoudaiit, after settling- 
the court will compel the itarty having tlio a draft of articles of partnership with the plaintiff, 
custody of it to produce it for inspection, in an having engrossed and executed a deed, differing 
jiction comuieuced agtiiiist him by tlie other in some respects from the draft of tlie articles, 
party. lilahey v. Porter, 1 Taunt.. H8(J. the plaintiff refused to execute the d.t>cd ; but 

Where a lease is in the hands of a tenant, and having afterwards commenced an action, for 
it appears that no counterpart caji be found, the broach of agreement to take him into pa?-tner- 
coiu’t will iicrmit tlie landlord to inspect and ship, he moved to be at liberty to inspect and 
take a copy of the lease. Doe (1. w tilhjht, copy the deed: the court refused to order such 


1 13. P. C. ](:k5. 

Where two parts of a lease were interchange- 
ably executed, and the part in the possession of 
the jdaintiff was lost, the court would not iuterfere 
to com])Cl the defciuianr to i)eniiit the plaintiif to 
iiispecr. and take a co])y of that ))art which was 
in his possession. Woodmeh v. \Vorthin<iion, 2 
Y. &J. 4. 

Where a lease i.s executed by bf)t.]i lessor and 
lessee, and the lessee assigns it by way of morl- 


iispection. Rutellffe v. Rleanl/y, B Bing. 148 ; 
0 Moore, 7)23 ; B L. J. (O.S.) C. P. 208. 

But the court granted the application as to the 
Iraft. lb. 


was log-Book.] — In an action on a charter-party 
«, 2 against charterer, the court refuswl to compel 
tlie jilaintiff to produce and allow the defendant 
and to inspect the shipls log-book. JIuik'Ho v. Bmv- 
lort- moot, 4 Bing. 537 ; 1 M. <k P. 39(5 : G L. J, (O.S.) 


gage, the lessor, having no counterpart, is entitled, C. P. 91. 
on an ejectnient brought for a forfeiture, to c<nn- 

pel the mortgagee to allow an iuspeetion, and As against a Trustee.]— The court will not 
give a copy of the lease. Doc. cl. Morrist v. lloc\ comi)el a person not a party to the suit to pro- 


1 M. ik 207 ; 1 Gale, 3G7 ; 1 Tyr. & (>. 545 ; duec for iiispci 
5 L. J., Ex. 10.3. ' mere trustee, i 

A lessee of a corporation elected to pay an in- iiisiiection is m 
creased rent, pursuant to the tiiidiiig of a jury though he ch 
under 5 k G Will. 4. c. 76, and indorsed tlic tiiul- though he nia^ 
ing of the jury on Ids part of the original lease, by it. f4W.v/ 


In' an action for the increased rent, the lessee was Bing, 723 : 2 L. J., C. P. 129. 
cmn])elled to produce his part of the lease for the Iuspeetion was refased to a iilaintiffi in re- 
inspection of the corporation, and to allow a coiiy plcviii, of a deed to which he was no party, 
of the indorsement to be taken ; although it was assigning to the avowant the reversion of the 
admitted that the original lease was still in the demised premises. Drown v. Eoxe, 6 Taunt. 283. 
possession of the corporation, as well as the The coui't will not compel a party to allow the 
inquisition t-aken before the jury. Anntdol inspection of his title-deeds, and give copies to a 
Curporntlon v. Ilolmeit, 8 I). P. C. 118 ; 1 W. person who supposes that such deeds contain a 
W. & H. 313. reservation in his favour of manorial rights, 

An annuity deed was prepared by 11., as agent unhjss it api)ears that the party holtls the deeds 
of both the grantor and the grantee ; and thei-c as tiu-stee for the applicant. Pieheriny v. JfoyeSf 
being un counterpart, was left in the hand.s of 2 D. & 11. 3SG ; 1 B. tk 0. 2G2. 

E,, who received, and for several years paid over 

to the grantee, the amount of the annuity, 11. Other Cases.] — The court will compel a defen- 
ultimately absconded, and the deed came into dant in an action on a covenant in a deed, which 
the possession of the grantor on his redeeming he holds, to produce it to the plaiutiff for the 
the annuity two years after it was grauted. lu pui-poses of the cause ; it matters not that the 
an action Ijy the grantee against the gi’autor for ])laiutiff seeks for inspection for the jjurpose of 
arretirs of the annuity, the court permitted the discovering some defect in the deed. JCiny v. 
former to inspect aiurtake a copy of the dec<l, to lA/iy, 4 Taunt. G6G. 

enable him to (.Icclare thereon, although it was Where two parts of an indenture of charter- 
swoi-n bv the latter that il. wa.s the agent of the i)arty were supposed to have been interchangeably 
grantee alone. Deirnorje v. Doiarric, 8 Bing. 1 ; executed, aiid the part of which the master of the 
1 M. A Scott, 29 : 1 L.'j.. G. P. 1. , chartered vessel had the custody was lost at sea 

with the ship, the court would not compel the 

Letter from Agent.] — A plaintiff declared on charterer, being sued thcreun, to grant inspection 
an agreement- to employ him at- the end of a and a copy of the other part, for the purpose of 
year. The defeiidiui.t pleaded the general issue, the pkintiff’s decliiriug ^s•ith certainty. Street 
and tliiit tliere was no memorandum in writing v. Drown, 1 Marsh, (lit) ; G Taunt. Bt)2. 
of The agreement as retiuii'ed by the Statute of lu an action by the owner of a shij) against 
Erauds. ' The plaintiff replied that there was such the proiirietor of goods on board, for contiibutioa 
a writing ; — Held, that he was bound to permit in respect of the general average loss, the defen- 
an inspection of it liy the defendant, allhongh it dant is entitled to an imspcction of the statement 
consisted oiilv of a letter from his agent. Dlixjy of the general average, but not of the documents 
V. Kent. G B'ina'. GI4 ; 4 M. & P. 433; 8 L. J. from which it has been drawn up. TwDell v. 
Co.S.) C. P. 229. Alien, 5 M. & VV. 337 ; 7 B. P. C. 496 ; 8 L. J., 

Ex. 2G9 ; 3 Jur. 484. 

Joint Contracts.] — C., assignee of A., who had When an action on certain bills of exchange 
become bankrupt, sued B. in re.spect of certain was brought against a defendant, who pleaded 
contracts alleged to have been entered into by that he was liable, if at all, as a surety only - 
A. wit'll the plaintiff on the joint account of A. Held, that he was not entitled to the inspection 
and B. ; the court allowed B. to inspect the of a deed in the plaintiff’s possession, by which 
books of A., in the hands of the assignee, in order it was suggo.sted time had been given to the 


(luce for inspection a deed wliich he holds as a 
mere trustee, where the individual iiraying ihe 
inspection is not an executing party to the deed, 
though he claims to be interested in it, and 
though he may. by operation of law, be affected 
by it. Coekn v. A'/isJi, B M. & , Scott, 164: l> 


Inspection was refased to a iilaintiffi in re- 



2. UjsDEH 14 lij ViCT. c. ‘J9. s. G. 
a. Effect of Statute. 

On Common Law Jurisdiction.] — The 14 & 15 
Viet. c. 99, s. (i, has not taken away the. Jurisdic- 
tion previously pos.^essed by cf)urts oi' c.oinrnon 
law, to order the iaspeciimi inul copy' of doeu- 
nieuts in the hands of an adverse party. Hunt 
V. Ihmnn, 7 E.\. 230 ; 21 L. J.. Ex. 210 ; It! Jur, 
503. 

Materiality,] — The power given by the statute 
extends only to the pi'oductioii of instranients 
i which can be siicwn to be malerial and relevant 
to the proof of .such issues as lies u)jon the aj)p]i- 
cant, and not to the production of an opponent’s 
books for the mere ])urpose of enabJing a paity 
to search them, with the view of diseovering 
anything favourable to himself. Itaijiu'r v. 
Alnvuen, 2 L. M. & ?. G0.5 ; 21 L. J., Q'. B. t!8 ; 
15 Jur. lOGO. S, B., ALswortln/ or (I'nhwovtliy 
v. Xonmun, 21 L. J., Q. B. 70 : in Jur. lOGl, n. 

Where it reasonably appears upon affidavit 


DISCOVERY — Documents. 


principal debtor, but to which deed the surety 
was no party. Smith v. lllw/icr, 3 M. ik W. 309 : 
C D. I*. C. 38G : 1 H. & H. 45 : 7 L. .1.. Ex. 7‘). 

The court refused to set aside an order made 
by a judge requiring the phiintiff to permit the 
trofeudant to inspect and take a copy of a ]iro- 
missoiw note on which the action was broughr, 
althruigli it appeared that no sptjeial ground was 
shewn 'for the order at the time that 
made. Wodmor v. Doi^emuf. 2 Man. & (.4. 75S ; 
3 Sent t (y.K.) 224 ; 9 D. P. 0. (>72 ; 10 L. T., C. P. 
207. S. P., f'udh v. Curtin, 3 M. & Scott, 819. 

'I’he court refused to coiui)el the plaintiff to 
<U‘positwdlh the ni.asler an agreeiuont upon which 
ive was suing, on a suggestion by the defendant 
that the signature tiiereto, purporting to be his 
signature, was a forgery; but permitted the 
defendant and his witnesses to have ius])ectiou 
■of the agreement in the hands of the plaintiff’s 
ii,rt(U'iu!V, oil payment of costs. Thomas v. Dum, 
(■> Scott" (K.H.') 834 : 1 1). ic L. 535 ; G Man. k G. 
274. 

The court refused to allow a jdaintiff to in- 
.speet a documoiit in the hands of the defendant, 
alleged by his (die defendant’s) attorney to he 
signed by the plaintiff, and to afford a perfect 
iicferice to the action, uiioii an affidavit of the 
plaintiff, that, if such document e.xisted. and jiur- 
jiorted to he signed by him. the signature was a 
forgery'. Jessrl v. Alilh'iiiien, 1 IM. k Scott, G05. 

A creditor has a right to demand inspection, 
at common law, of the written assents to a deed 
under the Bankraptcy Act of 18G1, s. 192 ; they 
being bv virtue of the statute part, of the deed 
itself. Andrnr v. Pell, L. li. 2 C. P. 251. 

On New Trial.] — ^Where a deed has been pro- 
duced aufl read on a trial by one party', the court 
will oblige him to permit, the other party to in- 
spect that deed in case of a new trial. Hewitt 
V, Pi(/ott. 1 D. P. C. 219 : 5 M. A'P. 2.52 ; 7 Bing. 
4tli):’9 L. .J. (o.s.) C. P. 120. 

The court refused to udniit a plaintiff to in- 
spect and take a copy' of a deed in the hands of 
the defendant, for the purpose of enabling him 
to sliew cause against a rule for a new trial. 
Wood V. More wood. 2 8eott(K.R.) 204 ; 9 I). P. 0. 
44 ; 10 L. J.. P. 229. 

Eor the Purpose of Stamping Document.] — 
If one part of a document lias been lost, the 
party hokliiig the other part, or his attorney if 
lie hokls it, may be eompclled to proiluco it at 
the stamp-office, to be stamped, though not lickl 
on any trust for the party' ajiplving. Xeale v. 
Sweeny. 1 1). P. C. 314 : 2 C. & J. 2"78 ; 2 Tyr. 318 ; 
1 L. J.. Ex. 118. ' " 

If there are two parts of an agreement between 
landlord and tenant, in an action upon the agree- 
ment by a purchaser of the premises, the esjurt 
'R'ill not compel the tenant to produce his jiart to 
be stamped, unless such inirehaser has applied to 
the vendor, or used every endeavour without 
success to find him. Travis v. Collins, 2 C. & J. 
G2r> ; 2 Tyr. 720 : 1 L. J., Ex. 244. 

T he courts will not, at the instance of the 
j>laintiff, compel a tlefoudant to produce an in- 
strument to be stamped wliich is in his hands, 
and to which the plaintiff is neither an histru- 
mentary party nor a liarty in interest. Taylor 
V. 4 Taunti 1.59. 

The conrt will not compel a defendant to pro- 
duce, for the purpose of being stamped, an agree- 
ment between himself and a third person, 
although it appears by an ailiilamt of the thinl 


person that the act complain(?d of by the plain- 
tiff arose out of that agrocnieiii. Liiwrenee v. 
Jfooher, 5 Bing. G ; 2 M. .S; P. 9 ; G L. J. (o.s.) 
0. P. 193. 

Where a defendant siuTiqititioiisly obtained 
possession of an iinslamped agreemmit. exc'cuted 
bv himself and the phiiiiiifT (thereby preventing 
the plaintiff from fixing a stamp as lie had in- 
tended ill twenty-one day's after execution), ami 
then swore tliat lie had lost the agreemeni, the 
court ordered that he .sliould viniduce a eoiiy in 
his jiossession to the plaintiff, and that if: the 
plaintiff produced that copy stanipeii at the. trial, 
the defendant siioukl be precluded froru pro- 
ducing the original. JJousfield v. Godfrey, 5 
Biiig.'418 : 2 P. 771 ; 7 L. J. (o.s.) 0. P. 1.58 ; 
30R. B. fi83. 

In an action founded upon a document in 
which lioth jiarties have an interest, and wliich 
was in tire possession of one, but is said by' him 
to be lost, a judge cannot order that if such 
party does not produce tire document to be 
staniped, a copy duly stamped shall lie read at 
the trial, and tliat tlie original sliall not tlioii be 
jiroduced on the other side, nor objection taken 
to the want of a st.amp on the original. The 
court rescinded such an order after if had hceii 
enforced by the Judge at nisi iiriiis and made a 
rule of conrt. Panhhi v. JIamiltoii, 1.5 Q. B.187. 

'I’he dcfeiulanls contracted with the iilaintiff 
to pay him certain sums per horse ])ower, for all 
engines raauufaeturod for them on tlie plaintiff’s 
principle, the money' to bo paiil on the eoutrnct 
for manufacturing the engines being entered into. 
Ill an action brought 111)011 that contract : — Held, 
that the plaintiff hud a right to the iiroduction 
of a letter written by' a third party' to the defen- 
dants, containing evidence of a contract toinanu- 
fficture an engine, for the purpose of having it 
stamped. Jlall v. Bainhridae, 3 I), te L. 92 ; 14 
L. J., Q. B. 289. 

■When Documents not admitted to be G-ennine.] 
— Wliere, in an action of contrael, it appears that 
documents, evidencing the contract sued upon, 
are in the pos'es.sinn of the plaiiililf, the defen- 
dant is entitled to inspect tliem, althongli he 
docs not admit their genuineness. Benjamin v. 
Bnulez, Ir, li. (! C. L. ItJ. And see II7/.vu//- v. 
Thornhuri/, 43 L. J.. Oh. 35G ; L, B. 17 Eq. 517 ; 
22W. B.5i)9. 


jymCOYE-RY— Documents. 


' that- a dociimeiit in the possession of one party 
i- rnaierial ill siipporl of the case of llie other 
parly, or to coiitra<Iict llic case set up in answer, 
an insiiocVion of such adocuineut will lie a'raiitciJ. 

V. n'liil-rr. 2 El, & Bl. . 00 ,-, ; 22 L. j'., Q. B. 
4()1 : 17 Jur. yl(). 

The powers of ordering the ijisi>eetion of doeu- 
ineiits given by statute to llte courts of conunon 
law, will not be exercised except for the pur- 
poses of assisting a bona fide suit, and will not 
be exercised to assist apiaijitilT in anol her action 
against anotlier person. TcmjxjrJdj v, WiUnft. 

E]. k Bl. ;iSO : 2.0 L. .]„ Q. B. 2r)<.) {2 .Jur, (N.a.) 
•fW. l-l. il-K!. 

'i’lu; liourt refused to grant an order for the iu- 
sptection of a document upon, an atlidavit made 
by the defendant wliich stated that the plain- 
tiff's claim was for money lent to the defendant’s 
wife, and that the first intimation whicli the 
-defendant received of such claim was after the 
; -death of Ills wife, but ou tlie day of her death, 
when the plaintiff shewed the defendant tin 
.account-book, wliicli the iilaintiff stated con- 
tained accounts between himself and the defen- 
.danf, and in wliich tlie defendant believed the 
.simi claimed was charged against him, and that 
he was ilesirous of knowing whether the money 
was advanced before or after his marriage with 
his dceea.sed wife. v. .l/or/r//, ll Ex. 

2oy ; 2-1 L. .1., Ex. 2r,\). 

Inspection will only be allowed by the court 
where it is reasonably .shown thattlie dueuments 
.sought to be insjiected really exist, and arc 
relevant to the ease of the jiarty seeking the 
inspection. Jhmiihfoii v. London and Counfif 
Annum non Co„ 17 0. B. (x.S.) St). • 

Upon a motion for an inspection of the plain- 
tiffs books, wliich the defendant alleged to be 
.necessary, for the purpose of establishing a set- 
•utf in respect of eoiiimission which he claimed - 
lon sales effected by the plaintiff, s through his in - : 
froduction : the court granted the rule, althougli 
the plaintiffis swore that there was no agreement, | 
fo allow the defendant any commission ; but 
belli, that the jilaintiffs wei'o entitled to seal np 
.all those parts of the books which they plcilged 
•their o.ath that the defendant had no interest in. 
-Hull v. Clarke, In C. B. (tir.s.) Siil. 

Title Deeds.] — Insiiection, under the 1-f k, In 
Viet. c. yy, s. (). can only be had in a ease where j 
•a discovery could have been obtained by filing a 
.bill in eguitv. (romm v. Parrott, H 0. B. (n!s.) 
47 ; 2() L. J., C. B. 27y ; H Jur. (X.S.) 1150 ; ,5 
W.'E. SS2. 

A demandant in dower is not eutitlcd to in- 
uspection of the deed uuder which the property 
-out of which she claims to be endoweil was con- 
veyeiL aivay by her husband, as against a bona, 
iide purchaser for value without notice- of the 
marriage, the lialauce of authorities being as- 
sumed t.o be in favour of the position that a bill 
for (.liscoverv could not be sustained in .such .a 
•ease. Ik “ . 

Since the 15 k 1(5 Viet. e. 7(1, .ss. 55, 5(5, 
abolishing pi-ofert. the court will order insj action 
.of a deed relied on by a defendant in his plea, 
though it is a disclosure of his title. Paiiarth 
Harbour Co. v. Cardiff Wtitrru-orkn Co., 7 0. B. 
■ex.s.) 81(5 : 2y T.. J.. o'. .P, 2.'50 : (5 Jur. (X.s.) 912 : 

■1 L.^T. 551:8 W.E. 215. 

When a parly pleading justitie-s uuder a deed, 
•the O[)i)osit,e party is entitled to an inspection 
,aud copy of the deed, although he is not a party 
±0 the deed and is hot interested in it. Ih. 


Disclosing Case.] — It is no objection to an 
order for the inspection of a document in the 
liossession of a defendant, that its production 
will disclose his case, provided that it i.s .satisfac- 
torily shewn that it also supports the plaintiffs 
case. London Gan luhjht Co, v. Chdnea Vnntry, 
() C. B. (N.s.) 411 : 2.8 L. J., C. B. 275 ; 5 Jur. 
(X.S.) 46!). 

Neither by .statute nor a t common law has the 
court any power to grant an order for the in- 
spection of docuraentsto a plaintiff who seeks it, 
not in, order to support his own case, but to see 
whether any, am! if so, wiiat means any, 
defence can be niadcout aaainst him. Shadimll 
v. Shadivdl, 6 0. B. (N-i) (57!> ; 28 L. J., 0. P. 
;J15 ; 5 Jur. (N.3.) 1410. B. V., Iteiinoldnon v. 

2 L. T. 4(52. 

With a view to New Trial.]— -The court will 
not grant an inspection of docunieiits produced 
at a trial, mei'cly to enable the losing side to .see 
whetlierthey will furnish him with grounds upon 
which to move for a new trial. Pratt v. GnniceU, 
y (,'. B. (N.s.) 70(5 : 8 L. T. (5(50. 

Where Fraud alleged.] — lu an action for a 
breach of contract in not accepting goods, to 
which the ilofcmlant pleaded fraud, a jiulge 
having made an order for the inspection of 
correspondence between the plaintiff and the 
consignors of the goods and the jilaiiitiff and his 
brother, after the contract and breach : — Held, 
that the order was properly made in the exei'cise 
of the di.seretion of the judge. CoJman v. Trn- 
inau, :i H. kN. 871 ; 28 L. X, Ex. 5. 


b. In what Actions. 

Mandamus,] — A mandamus, the ol>ject of 
which is to enforce a civil i-ight. is a proceeding 
in aid of which, under 14 k 15 Viet. c. !)!), .s. 6, 
a judge may grant an order for the inspection of 
documents by cither of the litigant parties, when 
the return to such writ is traversed. Pt'//, v. 
Amhenjato Jti/., 17 (j. B. y.57 ; 1(5 Jur. 777. 

Breach of Promise of Marriage,] — In an action 
fur a breach of ])roinise of marriage, the court 
will gi'aiit leave to the defemlant to inspect his 
letters to the plaintiff, written between ascer- 
tained periods, miou an affidavit that the letters 
relate to the matters in question in the cause, 
.and are in the plaintiffs custody, .and that the 
defendant is advised and believes that he has a 
good defence on the merits, and that the produc- 
tion of the letters is material and neces.sary to 
support his case, dtone v. Stru/u/f, 3 11. k U. 
541; 31 L. J., Ex. 72 ; 11 Jur. (x.s.') 164; 11 
L. T. 717 ; 13 W. 11. 350. 

In an action for breach of promise of marriage 
to which the dofeuee is a simiile denial of the 
promise, the court will on motion of the plaintiff 
direct au inspection and interchange of copies of 
the letters whicli have passerL between the par- 
ties. Chute V. Plennerluisnut, 1(5 Ir. C. L. 11. 
App. ix. 

But the court refused to allow the defendant 
to insiiect his letters sent to the [jlaini iff, ujiou 
an affidavit that the promise, if any, was con- 
tained in the letters. Hamer v. Souierhy, 3 L, T. 
734. 

Libel and Slander.] — In an action in which 
the tleclaratiun stated the libel to have been 
contained in various letters sent to scvcrnl per- 



sons, thu <loEenaiint, his attorney, an.l witnesses 
were allo^red to inspect and take )J' 
or otherwise, fac-sinnlc «i /he sevuui t) 

letters in id envelopes thereto. ^ JDn ley . ^ 

hi^\n ‘-Sion’ ifbei or of Sander, imputing t 

inilvency'totho Phrintift\ whan tlm 

pleads a iustifieation, inspection 

books ought not, at least in g 

eirher at eommon law or under U .k lo Via s 

" 6 ; ami this holds where an iiicorpoiated i 

mo of its shareholders in such an t 

molltan SfMm Ommim Go. v. 

i', N. 11(> ; fi Jiiv- b, ’ 

for libel, wliere there is a plea ot i 
iuCtificatiou. iini.nting to the plaint-ilT dishonesty 
while hiiheaiijdoy of the defendant, the plain- 
tiff will ho allowed inspeetioii of statements of 
accounts funiishcfl hy himself, of ' 

eeiml in the course of such emploj. and ot 
letters from himself to the defendant relating 
thereto, and of eniries in the defendant s books 
of moneys received from him, so far as they may 
be material to disprove charges contained m Ih . 
plea ; or if the plea is general, so far as they may 
relate to charucs specilieil ni particulars ; and 
the (lefeudantwill be crmipclled to deliver smdi 
particulars. ()>irn,s v. 27 J., Ex. loO. 

See Curtin v. Cmiis, 3 M. k bcott, hi.). 

In. Insurance and Shipping Cases.] — In an] 
action on a policy of marine ,7”/: 

tntal loss, the defendant is entitled to 


c. 9'.!, 

company sues o 
action. Mrtroj 
J/inrJiiiin, -1 H. 
In an action 


the plaintiff relative to tJie matters in 
eluding letters hetween the captain and the 
plaintiff, llui/nrr v. Hitnoii, (> L. k b. bSh , o.i 
L. J., g. 11. o9 : IV. K. SI. 

In an action upon a iire policy, the court made 


In an action upon a iire policy, tlie court niaue 
an order for the production of communications 
which passed between the company and then 
agent by whom the insurance was effected, and 
between the company and other othccs ^^lln 
shared in the risk, relative to the existence and 
value of the property about to he insured If «</- 
ley V. Pole, 14 C. B- (.«•«•) ' 

^^But ihey refused to allow the plaiutiff to in- 
spect the reports and list of salvage imnle out toi 
the companv by their own officers. lo. 

in ail action bv a consignee ot goods again.st 
shipowners, for ilamagc sustained in conseiiucricc 
of the nnseaworthiness of the ship, the court 
marie an order for him to inspect and take copies | 
of certain surveys maile on a ship, in a toreipi 
port average stateraeiit^ the suijv 

TO-idifiS bill foi' repairs clone to the ship, the 
captain’s iirotest. and the logbook, as being docu- 
ments proximately connected with the in 

issue. Daniel v. Bond, i) C. B. (N.s.) 71l> ; >1 
L, T. 700 ; it AV. U. :513. 


0. Affidavit. 

Brima facie Case.]— Under the statute, w-here 
an inspection is litigated, the party applying for 
it must shew by affidavit that an action or other 
proceeding is pending, and also circnrastiiuces 
sufficient to satisfy the court or judge that there 
arc in the possession or under the control of ihe 
opposite party certain documents relating to such 
action or proceeding ; a primil facie case, palling 
for an answer, must at least be stated in this 
respect. Tfniit v, Hewitt, 7 Ex. 236 j 21 L. J., 
Ex. 210 ; 16 Jur. 603. 


To this affidavit the opponent may auf«i,ver,^by 
^wearing that he: has no such doomnents, or that 
they relate exclusively io Ins own case, m- Itun 
he IS for any sufficient reason privileged lioin 
producing them ; or ho may shew on idiidaMt 
that the part concealed does not ni any waj le- 

late to the plaintiff's case. Ih. 

* In an action against a, director ot a coiiipaiij 
completely registered, to receive “^“ley diici to ^ ^ 
services rendered to the company, the plaintiff, 
made affidavit, that there was, as he believed, in , 
■the possession of the company aiid_ of its (liroc- , 
tors, a book or books containing minutes of the 
1 resolutions, orders and proceedings of the direc- 
tors of the company and of the conumttees. 
thereof ; and that he was advised that it might ; 
be necessarv that the minutes oi- some parts 
llicrcof should bo adduced on ihc. trial oh the 
cause as evidence on his part ; tliat without, aii 
inspection and a copy thereof he could not safely 
proceed to trial ; and that he had no co]iy tlim-eol 
in his possession nr control, or any certain iii- 
formatioii as to the contents Held, that this- 
affidavit was insuiiieicnt to ohlmii an inspection 
of those documents umlcr 14 k lo \ ict. c. .U, 
s. 6. Pepper v. Clinmhm, ! Rx. 226 : 21 _L. -J.^ 
Ex. SI ; 16 Jur. 19. Sec Sneider v. JJanyiun, 7 
Ex. 229 ; 21 L. J., Ex. 121 ; 16 -fur. lo3. 


d. Costs. 

Kule as to.] — There is no general rule that the 
costs of inspection of documents must 
bv the party seeking it, and that tlie coste ot, ,, 
obtaining an" order for the ins])ection are costs m 
the cause ; but the court will, in its {liscrctnm.. 
order both the costs of the application and m- 
sviection to he, in any event, the costs m the 
ckusc of the party called upon to paint tlm m- 
spection. StihreU v. Bueh, 4 H. k. Is. 46b . 1 
E. k F. .546 ; 7 AV. li. 466. 

e. Order to Produce and Inspect. 

Extracts.] — Under a judge’s ordei’ to produce 
paiiers and give copies, it is sufficicni to gn C' 
extracts of those parts of letters which are rele- 
vant to the subject, Clifford v. Taylor, 1 lauiil.. 
167. 

Conclusiveness of Affidavit.] — ^AATien an in- 
spection of documents is asked, the court is not 
boimd by the denial of the party in whose }ios. 
session they arc that they relate to the case ot 
the adversary ; but if the court can collect from 
the whole of the materials before them tmit, in 
fact, the documents, although they may relate to. 
the suBjoct-inatter of the suit, are not such as go, 
to establish the case of theparty asking inpee-, ^ 
tion, they will refuse inspection, thanerea, . 
Bwnlt of^Jndia. Au.'ftralia,and China v. Cie/i, -i 
B. k R. 73 ; 32 L. Q. B. 300 ; 8 L. T. 4.54 ; 11 
AV. 11. 830. 

Place.]— AVhere an application is niado, for in- 
spection of documents under the statute, a place 
for the inspection should he nameiL Boycr.'i v. 

21 L. J,, Ex. 8. 

Issue need not he joined before the order is. 
applied for. Ih. 

Form of rule to inspect. Wee Smtt v. B a I her,. 

2 El. k Bl. .5.56 ; 22 L. J., Q. B. 404 ; 17 Jur.. 
916. 
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When Granted,] — T 


i.l — The coiii’f: 'vvill. nor order a 
i.-hver on affidavir what doeii- 
liis pnsse^-siou or ])()wer where 
the plaintiff with an abstract of 
informed him that it was taken 
r hook which contained all the 
o tlie matters in dispute between 
Finch., 1 H. & N. ‘ItiS ; 2(j L. 


At what Stage.] — Tlte court has no power to 
grant a rule to inspect tlocuments when no cause 
or proceeding in court has been commenced. 
Stiddlorn' (.K i'w ‘-51 L- J-, Q- -10 

W, K. 87. 

Except under si)ecial circunislances the court 
will not, where by the indorsement on the wn-it of 
summons it appears that the action is to recover 
principal and interest on a mortgage deed, order 
the ]>laintiif. before declai'ation, to allow' the de- 
fendant inspection of the tleed ; for non constat 
that the plaintiff may declare upon the deed, and 
it may turn out that the application is premature. 
The fact tliat the defciulant executed the deetl 
tmder the advice of the plaintiff’s attorney, with- 
out any co}5y of it, anti is ignoi'ant of its effect or 
contents, is not sufficient to justify the applica- 
tion at so early a singe in the cause. .Jours v. 
llurtp'emcs, 2D L. J., Ex. 368. 

An ap])lication for the discovery of documents 
maj' be made by a defendant before pleading. 
Fonluao v. Lewis. 10 Ex. 712 ; 1 Jur. (N.iS.) 263. 

Against Directors of Companies.] — In an 
action against a company, the court, or a judge, 
has powei- under 1-1 ik 15 Yict. c, Dii, s. IS, and 
17 & 18 Yict. c. 125. s. 50, to order a director of 
the company to allow inspection of their docu- 
ments in his possession. iMchunne v. Qiturfz. 
Itorh JIiirljJLis/j Gold- Jliniug Co., 1 H, & 0. 134; 
31 L. J., Ex. 33.5 ; 6 L. T. 502 ; 10 Yh K. 565. 

An affidavit of a director, in answer to an 
attachment for disobedience, of such an order, 
stating that he had jiot, on. the day the order 
was made, or at any time since, the documents 
in his possession, custody, or pow'er : and that 
ever since the ortler w’as made it had been out of 
his power to comply with it, is insufficient; and 
the court ordered the director to be examined 
viva voce before a master. S, C., 31 L. ,J.. Ex. 
508 ; 10 W. B. 799. 

Against Attorney of Company.] — The attorney 
of a body corporate is not an officer thereof 
w'ithin the meaning of the Common Tuiw' Tro- 
cedurc Act, 1854, s. 50, and therefore cannot be 
Compelled to make a discovery of documents in 
an actioji to w'hich the body cori)or.ate is a party. 
Jinnru-Y. Thuntrs and Jlrrsoj Slarinr Jiisuraurr 
Co., 43 L. ,1.. (J. P. 112. 

Affidavit to Obtain.] — An application for a 
discovery of documents must be made upon an 
affidavit of the party to the cause, f.'hristojdicr- 
son v. Lotiinia, 15 C. B. fJt.S.) 809 ; 33 L. ,J., 
0. P. 121 ; lU Jur. (x.s.) 18U ; 9 L. T. 688; 12 
Yh It. 41 U.' 

An affidavit by his attorney is not sufficient, 
even though the pai-ty is absent beyond seas. 
Ilcrsehjirld v. Clnrlt. il Ex. 712 ; 25 L, J., Ex. 
113 : 2 Jur. (x.B.) 239. 

But, in thec<ase of acorporati<m aggregate, the 
fiidavit may be made by its attorney. Kingsforcl 


V. G. W. llg., 16 0. B. (X.S.) 761 : 33 L. .1., 

0. P. 307 : 10 Jur. (x.s.) 804 ; 10 L. T. 722 ; 12- 
YhE. 1059. 

An affidavit of belief that some document s (ns 
letters or entries) are in the pt.).sse.ssioTi of the 
opposite part y, W'hich relat e to the subject-mat ter 
ot the suit, and of wdiich it is material that the 
applicant should h<ave a discovery, is insufficient, 
but the affidavit mmst describe the documents, 
that the court may see that they arc tlncuments 
“to the production of which he is entitled for 
discovery or otherwise”; and it must state or 
shew' reasonable grounds for belief that .such 
documents are in the possession or pow'cr of the 
opposite party, niorngmu v. Itohson. 2 H. & N. 
412 ; 26 L. .1., Ex. 367 ; 5 W. R. 728. S. P., 
IJewett V. Wehh, 2 Jur. (X.s.) 1189 ; 5 \Y. R. 73. 

To entitle a party to discoveiy he must shew 
b}’’ affidavit, that his adversaiy is in possession of 
some one document to the production of w'liich 
he is entitled. Frans v. Louis, L. 11. 1 0. P. 656, 

The court w’ill not, in an action against an 
attorney for ncgligeuce, m:dic an order for the 
' production of his books, upon a mere suggestion 
of the client’s belief that they contain entries, 
rekting to the matters complained of. Ib. 

Upon an application for <li.scovery the affi- 
davits should identify the documents of w'hich 
discovery is souglit ; a mere vague suggestion 
that some documents exist w'ill not suffice, 
WooUrg v. Pole, 14 C. B. (x.s.) 538 ; 32 L. J., 
0. P.263. 

In ordei' to support an application to inspect,, 
it is sufficient if the party applying slicws that 
the ilocuuieuts smrght to be inspected are in the- 
possession, custody, or control of the other party, 
and are material to substantiate his owm case ; 
the effect of the evidence to prove that case being, 
a matter to be decided at the time of the trial, 
and forming no grouml for determining whether 
the inspection shoidd or should not be <n-dered, 
\l{icea'rd v. Indosure. Co nim/issi oners, 4 El. & Bl. 
329 ; 3 C. L. R. 119 ; 24 L. J„ Q. B. 49 : 1 Jur, 
(N.S.) 495 ; 3 Yh R. 113, 

Setting up Privilege.] —-It is no answer to an. 
application for an order for a tliscovery of docu- 
ments that they arc privileged from production ; 
if such is the fact, that must he shewn in the 
affidavit made in obedience to the order. For- . 
show V. Lewis, 10 E.x. 712 ; 1 Jur. (N.S.) 2ti3. 

Eguitable Jurisdiction not affected.] — The 
50th section of the Common Law Procedure Act, 
1854, under w'hich the production of documents- 
can be enforced by summons, does not affect the 
jurisdiction of courts of equity. Muhejieare v, 
Mogers, 5 N. R. 4‘)9. 

III. PBIVATE DOCUIVEENTS IN WHICH. 

APPLICANT HAS AN INTEREST. 

Heir or Issue in Tail.] — Heir in tail refusetl 
discovery of settlement unless he w'anis it as 
auxiliary to relief or remedy at law'. Lenqi-dvr 
V. Pom/ret, Ambl. 154 ; Dick. 238. 

But if for purp<wes of mortgage thou he may 
have dkscovery. Or marriage. iA 

Negative plea that plaintiff is not heir, as 
alleged, should be accompanied by an answ'er to 
facts chai'ged as evidence of plaintiff’s Title, and, 
therefore, W'hcre the bill charged that defendant 
w'as in possessioji of deeds and w'riting.s, to 
prove the plaintiff’s pedigree, he was entitled to 
discovery, though not of aR ileeds ami w'rltings. 
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in defendant's: cnstody or power, of all such] 
.deeds and writings as, on the face of them, con- 
nected the plaintiff with the heirship, and to a 
full and circumstantial answer so far as the 
.defendant knew, or had heard and believed, the 
ptarticular pedigree set out in the phiintiffi's bill. 
JVolan V. Shnnm/t, 1 Moll. It58. 

Where tlie heir admits by his answer, that he i 
is testator’s heir, and that the will is duly i 
executed, and to the pnritort set forth in the bill, i 
he shall not be entitled to an inspection of the 
title dt;eds. Potkr v. P.iftnr, 8 Atk. 71!) : 1 Ves. 
27-1 ; Ambl. !)S. 

An heir-at-law has no e'inity cxcei)t to remove 
incund-irnMces in the way of Iii.s legal right ; he 
cannot call for an inspection of ( lecds in possession 
■of the tlevisoes. SlinfteHlnirii {Ludy) v. AmnD- 
amith, -1 Ves. (ili : 4 ll 11. ISl. 

iiill by heir in tail against devisees ; on motion 
.an inspection was ordered of all deeds of settle- 
ment admitted to be in the pos.ses.sion of the 
defendants creating estates in tail general, but 
juo farther. U. i 

Every heir has a right to iminirc by what , 
means and under what deed he is disinheritcil, 
•ami before he has c-slablished his title at law, he 
may go into equity io remove terms out of the 
way which would prevent his recovering there, 
.ami may also have a production and iiispectirm 
•of deeds and wnitings in equity. Ilurrinon v. 
Suutlwote, 1 Atk. SHy." 

A ficer disinherited by his ancestor is entitled 
,tu the favour of the court, and oubill and answer 
to have the family deeds brought before the 
master, m order to see whether anything can be 
•discovered for his advantage. Suffolli v. 

Howard, 2 V. W. 177. 

Bill of discovery in aid of an ejectment b.y a 
])laintiff, claiming as heir-at-law, against, the 
slevisees of a ferae covert, alleging tiie absence of 
any power of api)ointmeut in such feme cfivort, 
■or "that it was never duly exercised liy her. The 
•only issue rai.sefl on the pleadings being on the 
validity of the appointment by the devise ; the 
plaintiff was held not to be entitled to the pro- 
•fluction of the deeds under which the tlefeiidants 
alleged that Ihc power of appointment was given 
to their devisor, although it appeared that by 
such deeds the estate was limited to her heirs 
.and assigms in default of appointment. Jioiuok 
V. (rUmop, 8 Hare. 578. i 

The right of the heir-at-law, and that of the 
heir in tail, to production of documents upon bill 
for discovery in aid of an action of ejectment, 
•distinguished, liumhohl v. Fortvuth, 2 Ivav <.k J. 
748 ; 8 Jar. (N.s.) (157. 

The principle upon which, in such a suit, 
the heir in tail is entitled to inspect deeds of 
•settlement creating estates in tail has no appli- 
•tjation to a suit by the heir-at-law, J?;. 

But ill a suit of this nature the heir-at-law is 
•entitletl to production of all such parts of deeds 
■and ^vriting.s admitted by the defendant, as 
relate to or tend to shew his pedigree. 1 h. 

Form of an order for this purpose. 1 h. 

A bill alleged the plaintiff to be entitled under 
wills which it set out as tenant in tail; it 
alleged that the defendants claimed ninler the 
.same will as tenants in fee. The question as 
raised by the pleading was one of. pure con- 
•stmetion of these wills. The bill also allegetl 
•the plaintiff’s peiligree as tenant in tail, il'he 
answer ignored the pedigree, but admitted the 
possession of doenments tending to evidence, that 
peiligree : — Held, that the plaintiff was entitled 
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to produci'iun of rlioin. Wriijht v. Jertioa, 

1 Drew. 844 ; 22 L. .1., Oh. 447 : 1 \V. il. 188. 

The plaintiff is entitled to a production of 

such papers only in wliieh lie. has a coiuinoii 
interest wiih defendant. Jiurton v. Xrville, 

2 Cox, 242. 

Tenant for Life and Bemainderman.]— The 
plaintiff claimed, by virtue of a remainder in 
tail expectant on the tenant in tail’s dying with- 
out is,sire, and was the heir male of the family; 

I the defendants wei’e sisters and heirs general of 
I the tenant in tail, and by their answer shewed 
that their brother, the tenant in tail, suffered a 
recovery, declaring the use to himself in fee, 
and referred to the deeds in their custody ; the 
court ortlei’ed, before the hearing, the def enclants 
to leave with theii- clerk in court the deeds 
making the tenant to the pnecipe, and leading 
the uses of the recovery. Britl'ion, v. Farrim/don, 
8 1*. W. 8(i8. 

A son is not crititled to discovery of settlement 
against his father of course, but must shew a 
reason of i(. Lrmpdrr v. Potnfret, Ambl. 154; 
Dick. 288. 

Senible, bill does not lie l.)y purchaser from 
coutiiigeiit remaimlennan, for iiispeetiou of title- 
deeds ill hands of tenant for life. Xool v. Ward, 

1 Matld. 822 ; Hi li. 11. 221). 

A tenant for life in remainder o.xpeetant on 
Ihe death without issue male of a defendant, a 
■ tenant for life in possession aged about lifty-ninc 
and unmarried, having iueumbered his rever- 
sionary interest, ajiplied to the defendant fur 
particulars of the estates devised by the will 
which created the .settlement, and of tlie estates 
since purchased. The will eoutaineil devises and 
bequests of freehold and leasehold estates in 
strict settlement, and directed the purchase, 
with the resiilue of the personalty of other free- 
hold e.states, to be settled to the same uses. The- 
defendant refusing to produce the deeds, on the 
ground that it was undesirable that facilities 
should be afforded for any further incuiubrunee 
i of the reversionary life-interest, the bill was tiled 
for an aecount. ami fur prodnetion of the deeds and 
discovery. The defendaul. douiurred to the latter 
[lortion of the bill, but the demurrer was over- 
ruled. He then tiled au answer setting forth a list 
of the deeds, Imt without giving jiartieulars of 
ihe pi'Oi>erly. The interrogatories had asked for 
astaleinent of the acreage rental and [larticulars. 
Exceptions to the answer allowed. lioij/io/i v. 

It) L. T. 710. 

When the title of a remainderman is clear, the 
court will, at Ids instance, compel the remainder- 
man to produce the title deeds ; but if his title 
is not clear, the court will not, incidentally, 
decide in favour of the remainderman’s title to 
the estate, in a suit merely for the pi-uduclion of 
the title deeds. PemwU v. JJi/oarf {^EarL), 27 
Beav. 542. 

Any remainderman whose estate ds vested, 
may maintain . a bill against the tenant for life 
for the sole purpose of production and iiisjieetion 
of the muniments of title. Pavix y. pymii 
(J<7arV), 20 Beav. 40.5 ; 24 L. J., Dli. 881 ; 1 Jar. 

748 ; 8 Eq. li. .59!) ; 8 W. Ll. 8i)8. 

If the tenant for life suggests that the ;purpo.se 
for which production is required is improper, the 
onus is on him to shew it. Pk 

This right, however, only exists when the title 
of the remainderman is undisputed; for, if there 
is a reasonable cause for litigating his title, hp 
cannot conijjel production, Jb. 
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A iviafiinJermaii in tail, in ;i voluntary settle- ol: charges of enuntj- officers, when they arc <le- 
nienr. la-ings a Itill for discovery of tlie deed, and posited with the clerk of the peace, among llie 
it appearing the entail was discontinued, the county reeon Is, in pursuance of 12 Geo. 2, c. 2'J, 
i-ourr woukl nut relieve liini. /iW/c// v. JJpi-ni, 2 s. 8. 'jfeut v, SCaftifiMirr 1 N. ck P. 2(>0 : G 
Yeni. 35. _ A. & E. 84 : (> L. J., M. C. 65. 

Testator deviseil a. term for years, and all his The right of inspection i.s confined to the- 
personal estate to A., an infant; and if A. died justices of the peace for the county. Ih.. 
duritisr his infanev, and his mother shouhl die " , 

without anv utlicr child, then to P,. A. died ParishBooks.j—Iuasuittouehingthevalidity 
liurinuhisirifancy. though the mother was living 'tf a parish rate, the plaintiff is entitled to in- 
and might hiivc a child, yet the court aided ik, parish books without paying .any costs., 

the devisee over, by directing an accimnt ami ^ciodl v. S'mjdt'ne G Bing. 565 : -1 il. A; P. 3D5 
discoverv of the estate, in order to secure it in ^ I-*- J- (0.8.) 0, P. 228. 

oa.se the' coiitingcncv should happen, Stitdholmc So, in an action of tre.spass for turning tlie- 
Y. 3 P.AV. 300. plaintiff out of a vestrv-room, T'/a ^ ^ 

In an action for entering to distrain for ))oor 
Landlord and Tenant. ] — A party interested iii rates, the defendant (who acted on behalf of the 
documents in the custody of his adversary is parish officers) averred, in justification, that the 
entitled to their production. I/uini/). v. Jlidf/soji, plaintiff's house was witliin tiie jtarish. which 
1 Y. A .,1. 28. the plaintiff denied; — Held, that the plaintiff 

Whenever a plaint itf has established .an coidd not demand an inspection of the parish 
interest in any instruuienf in the hands of the books, on the ground that the defendant alleged 
defendant, he is in general entitled to a ^iro- him to bo a parishioner. JJin-rell v. Nii-JuiLiOfi, 
duetioii nf it : and in this ease, the court thought 3 B. A Ad. 641). Pnit suhsapiently allowed in 
the phiinrift; had establi.slied a sufficient interest chancery. See <8'. C'., 1 ilyl. A K. (hSO, 
in the (loenments re(inired, and ordered a pro- Upon an information against overseers for’ 
duction of them. S/nith v. Xorthu mho-la ml making an illegal rate, the parish books sliall. 
(^DiiluO, 1 C!os, .363. not be inspected. Ilcm v. Lim, I Wils. 24t). And 

The landlord having lost his counterpart has .see Oar v. Jlm-icr, 6 Moore, 347 ; 3 Br. A B. 139. 
a right tO’ a discovery from his tenant, and the A parishioner has no right to insjjcct }>arish 
tenant refusing to permit a copy of his lease to books, for the purpose of gaining information, 
be made on the landlord’, s aiiplieation, mid at his which may be useful to him, with ii view to .sup- 
expense, shall ])ay the costs of the bill of di.s- port his claim to an o.stata in the parish : and the 
covery. Pcrri/ v. A^ricenham, 1 Moll. 72. court refused to grant a mandamu.s for that pur- 

As to what discovery a landlord is entitled to pose, lira) v. Smullpict-c., 2 Chit. 288. 
from his le,sseG as to the inau.agcment of the The court would not compel a vestry clerk of a 
jji’operty, particularly in the case of mines, Ac. parish to jiroduco and permit copies to be taken 
Taylor IlamhlL Or. A Ph. lOf. Affirming 11 of documents from the parish che.st in his custodj',. 
Bim. 391 ; 1 Y. A G. 0. C. 128 ; 1 Ph. 222. Maij v. Gmyaar. 4 B, A ^Gd. 301 ; 23 R, 11. 27^ 

A bill of discovery was filed by the assignee of Inspection of parLsh books must be for 
the lessor against the as.signee of the lessee in paroch ial, purposes oidy. llrir v. Omiioml.i L..J.. 
aid of an action at law on the covenants in the (u.s.) K. B. 52 : Jlmi- v. Clerc. G B. A C. 899 ; 7 
lease. The latter had the lease and assignment D. A Pi.. 393 : 4 L. .T. (o.s.) K. B. .53. 
in his pos.session, hut statcfl th.at he had the A rule for an inhabitant of a parish to in.spect 
property by way of security, and he objected to the parish books may be absolute in the first 
produce i hem in the absence of the party entitled instance. Amm., 2 Chit. 206. 
to the ecpiity of redemption ; — Held, that he was Pending an indictment, at the instance of a 

bound to produce them for the plaintiff's inspec- parish against a county, for not repairing a 
tion. Jia/h- Y. Jldri/rai-p, 1 Beav. ill). bridge, the object being to try whether the 

A court of equity will not compel tenant to parish or the county was liable to repair the 
make a discovery which maj' invalidate his title bridge, the court refused to grant the defenilant.s 
in a court of law. Lowtlicr v. 1 Pddgw. an inspection of the parish books relating to 

L. A S. 192. ' former repairs of the bridge. Ilex v. Buelis JJ,,. 

If a tenant bolds lands of his own, together 2 Man. A Ry. 412 ; 8 B. A C. 375 ; 6 L. J. (O.S.)- 
with demised lauds, and allows the boundaries K. B. 346. 

to become confused, he is bound (if necessary) On an information by the itarishioners against 
to produce his own title deeds to elucidate the churchwardens and overseers, trustees of a charity,, 
matter. jSoatliicoll {^Cluqjfrr') v. 'J'homjma, 6 books ordered to be jjroduced, though sworn not 
L. J.. Ch. l96, to relate to matters in the suit. Att.-Citmi y.. 

i*m/, 2 Coll. 33 ; 9 .lur. 224. 

Trustee and Cestui que Trust.] — Where 

trustees deal with trust fund, all cc.stui que trusts Parish Accounts.]— The court will not grant a . 
have a right to see documents relating to sudi niandanms to churchwtirden.s to allow an mspec- 


. Alavdijield, 13 W. R. 885. 


IV. PUBLIC DOCUMENTS. 
1. PARISH AND County ISooks. 


tion of their accounts, under 17 Geo. 2, c. 38, s. I, 
unless the applicant states sojne public ground 
for desiring such inspection. Bex y, (jieav, 1 
1). A E. 393 ; 4 B. A C. 899 ; 4 L. .1. (o.s.) K. B.. 
53 ; 28 R. R. 498. 

2. CouiiT PtOLLS OF Manor. ^ 


Sessions Books.] — Everybody has a right to 2. COURT PtOLLS OF Manor. 

inspect the books of the .sessions of the ijcace. . ^ , 

Ilerherty.AMarnfr^i Wils. 297. Inspection— In what Actions.]— A plamliff' 

who claims common appurtenant over the waste 
Bills of Charges, County.] — The ratepayers of of a manor is not necessarily entitled to produc-- 
a county have neither at common law, nor by tion of documents relating to the manor, and 
statute, any right to i’uspect and copy the bills admitted to be in the possession of the lord of 



DISOO'\TiiIlY — Vonments. 


Mandamus to Inspect.] — ^Vllerc a (ioviseo of a 
I’ent-eharge, on certain copyholds, was desirous 
of completing his title, the con id granted a rule 
absolute in the first instance for the usual limited 
inspection of the rolls of the manor, although the 
aTipliearit was not a eopyholtler. F.x 

jun-te, 2 D. CX.S.l 20 : 7 Jur. 217. 

If an application to inspect the com't rolls of 
a manor is made when no cause is pending, the 
rule i.s nisi in the first instance. Bed, J>Ja; jiarte, 
P. 0. SS. 

Leave to inspect the court rolls of a manor 
wall be granted of course on the application of a 
tenant of the manor, who has been refused that 
))eriaissiuii bv the lord. v. Shellcij, 2 Term 

Rep. Ill ; 111. ll. (il:! 

A claimant to copyhold projierty who comes to 
the court for a man damns to the steward of the 
manor to compel him to grant inspection of the 
court rolls, and admit the claimant as a copy- 
holder. to enable him to try his right to the jiro- 
perty he claims, must in the affidavit used in 
moving for the rule, eitlier swear positively that 
he is entitled to the ])ro[)erty claimed, or set out 
his title or good grounds for Ins belief that he is^ 
entitled to the property. Coohe, Km Fade, o 
D. Sz L. 418; 2 B. 0. Hop. 20.7. 

It i.s not sufficient to : swear that he “ verily 
believes ” that he is entitled to the property. I h. 

All exec[)tioii exists where the action is between 
the loril and a stranger. Talhot v. nilehoiix, 
3 Term Rep. 112, n. ; 1 R. R. (wo, 

A tenant has no such right, unles.s there is 
.some cause ilepending in whieli hi.s light may be 
involved. Bru- v. Alhitiod, 7 Term Rep. 74(J ; 
4R. II. o71. 

It is not necessary that all or a majority of the 
persons interesleil in copyhold ]iroperty, should 
Join in an application to inspect the rolls of the 
manor, as any of the persons interested in, the 
ju'oiierty are entitled to inspect. Ilvtt, Mv 
parte., 7 D. ?. 0. (iOO ; 3 Jur. 1 lO.o. 

The demand to inspect cannot be made by a 
delegated authoi'ity, Ih. 

A rule to inspect court rolls relating to the 
defoudant’.s title, in an act ion by one cojiyholder 
against another, for encroachment, on tlie com- 
mon, n-as granted. Folltanl v. Jfemet, 2 IT. BI. 
lOtil. 

One who has a prima facie title to a eojiyhold 
is entitled to inspect the court roils, and take 
copies of them, so far as relates to the copyhold 
claimed, though no cause is dependhig for it at 
the time. Rh v. Lucan, 10 East, 23.7 ] 10 R. R. 
-2S3. 

So, where a copyhold tenant was forbid by the 
lord to cut underwood upon the copyhold w-ithout 
the lord’s licence, the court granted a mandamus 
I to the lord to permit him to insiiect the cuiirt 
[ rolls, so far as related to the cutting of under- 
1 wood, after application to and refusal by the 
' lord, althongli thci'c was not any suit depending. 
Rex V. fotoer, 1 M. A S. ■l('.2; JG R. R. 
423. 

A mandamus will be granted to the steward of 
I a manor, to allow inspection of the court rolls to 
two tenants litigating a right of common in the 
I manor, although the cause is not at Issue. Regers 
V. Jones, 5 1). ic R. 484 ; 27 R. R. 723. 

But a mandiunus will not lie to the lord a, ml 
i steward of a manor io iirspect couri, j'olls, for 
the purpose of supporting an indictment against 
the lord for not reiiairing a road wfithin the 
manor. Reir v. Caduqan (Lord), 1 D'. & II. 57)9 ; 

1 6 B. & Aid. 902 ; 24 R. 11. 012. 


the manor, wdiore the defendant denies that they 
cimtain anything supportimr the claim. 

V. Morgan, L. rI'II Eq. 2S4 ; 21 L. T. 120 ; 19] 
T,V. R. 374. I 

A plaintiff filet! a bill in equity to establish j 
.a right of common of ' vicinage over a cotnniou | 
within a manor of which the defendant was lov«J. i 
Bv liis answer the < lefendant denied the plaintiff s j 
right:— -Ileld. that he was entitled to production 
of the records- of, and cloeumcnts relating to, 
.courts liaron heltl within the manor, to the pro-i 
duction of aeeomits and memoranda relating to 
the digging of gravel and cutting of turf on the 
enmmou, ami to have a list of the documents 
relating to the title of the lord of the manor: 
but not to have such doc umuTits produced, the 
ilefendant stating by affidavit that they related 
■exclu.-'ively to his own title as lord of the manor, i 
and did not in any way tend either to establish 
the right.',: elaiined or to defeat the defence to tlie 


Jn a suit by the owner of lands adjoining a 
manor to establish a right of common appur- 
tenant to his tenement: — Beld, that the defen- 
dant, though not a tenant of the manor, was 
entitled to require the production of all doeu- 
ments which might supjiort his claim. Minet v. 
Morgan, 18 W. R. 101.7. 

Ill a suit by plaintiffs against the lord of a 
manor, claiming as freeholders a tract of pasture 
or sheep-walk with the minerals and usual inci- 
dents of the ownership in fee simple of freehold 
land, and expressly ilenying the existence of any 
rights of owner.shi]'i iu the lonl over this sheep- 
walk. wiiore the defendant by his answ'er stated 
that the plaintiffs were tenants of the manor, 
,and as such had exclusive right of pasturage 
over the shceii-rvalli. but claimed as lord of tlie 
manor to be absolutely entitled to the soil of this 
sheep-walk, subject only to the plaintiff’s’ right 
.of pasturage : — Held, that the piaintiff.s were not 
entilled to an insiieelion of the rolls of t he manor. 
Oivc/i v. Wpm. 9 Ch. D. 29; 38 L. T. (323 ; 2(5 
W. E. 644— C. A. 

Ree also Aft. -(ten. v. Liucrsou. 52 L. J., Q. B. 
67 ; 10 Q. B. D. 191 ; 4.S L. T, 18 ; 31 W. R. 191. 

Upon a bill by rector for tithes against a lord 
of a manor who claims tithes within the manor, 
the defendant may bo ordered to produce old 
maps of the manor, and also the court rolls, 
uule.ss they relate io the title of his own lands 
w'ithin the manor. Knight v. Waterford- 
Qfarquu), 2 Y. & Coll. 37. 

A copyhold tenant, in a suit iu equity against 
the lord of the manor, is entitled to the usual 
order for the proiluction of documents, including 
the eonri. rolls, without payment to the steward 
of the customary fees. iJoare. v. Wilson, L. R, 
4 Eq. 1 ; 10 L. f. 112 : 1.7 W.R. 548. 

ill a suit in equity by a plaintiff alleging him- 
self to be a freehold tenant of a manor, against, 
the loril, to establi.sh customary rights over com- 
mons in the manor, where the defendant, by 
answer, denied both the title of the plaintiff and 
the allegeil custom, he is entitled to production 
of all tlic court rolls. Warwich v. Queen's Col- 
lege, Oxford, 36 L. J., Ch. .70.7 ; L. R. 3 Eip 683. 

Public books, as of a manor, ordered to be 
produced, but not books in private hands. Anon., 
2 Yes. 578. 

L’nder an order for production of doemnents 
court. roUs of a manor (as a merchant’s account 
books) are merely to be produced for inspection, 
and not to be deposited in the court, Caveio v. 
Davis, 21 Beav. 213. 
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Becords of Court-leet.] — A th 1 a iiiaudamus does corporation to furnii5li evidence. Bf‘.v v. Puniell, 
loj lii- to allow the in-'jiocl inu of the recortls of a 1 W, Bl. 37 ; 1 Wils. 231). 

mrt-k-e.l unless the party asd^ns some satisfa<!- ITpoii an information by the attorney -general 
•orv reason for the insjjeclion. Urj! v. jraidutniie against, the vice-chancellor of Oxford, for a mis- 
' h/mtoYhor//. fi 1 ). <fc R. 33-k See 2 Chit. 241. demeanour in his office, the Grown, has no right 

to inspect the statutes and archives of the iini- 
.A.XD Hecords. versitv. Ih. 


Tinder 33 Greo. 3, c. 58,] — 'i’liis statute iloes not 
siind an officer of a corimmtion, having the 
cu'tody of tlie records, to jiermit any member of 
the corporation to inspect the order for the 
admissiipij and swearing izi of the freeman of the 
corporation. IJanc.H v. JPmpltrp.ijH. 3 M. & S. 223. 

Chapter.] — A prebendary may inspect charters 
of the chapter, in a suit concerning his ])rebend, 
at sc'asuuable times. Younff v. Li/ack, 1 W. Bl. 27. 

Corporation Bights.] — A <lispute arose between 
the freemen of a borough and the cor])oration, 
with respect to the right of cutting down trees 
■on pastures, formerly granted, to the burge.sses of 
the oldcori)oration ; and an injunction to re.strain 
the cutting down of the trees having been ob- 
tainoil by the new corporation, a mandamus was 
granted, at the histance of the freemen, to per- 
mit them to inspect the deeds, Ac., concerning 
the pastures in question, and which were in the 
possession of the new corporation, with a view 
to dissolve the injunction. iAv/. v. Jicrrrleij 
Corporation, 8 D. T. C. 140 ; 1 W. W. A H. 343.^2 

Where a coriiorator makes a, claim to be electeil 
to an office in the corporation, and fouiuls it 
u]ron an invariable custom to elect the person 
who at the time of a vacancy fills the position 
which he then occupies, and the corporation 
admits the general practice set up by him, but 
says that it is not invariable, the court, at the 
iirkaiico of the corporator, will gi'.ant a manda- 
mus to allow him to inspect the minutes of the 
corporation as to former elections to assist him 
in stating his case, even tliongh the court enter- 
tains great doubt whether the custom, if proved, 
could contradict the charter, which prescribes 
that there is to be a free election. v. 

SaddUrC Co., 31 L. J., Q. B. 02 ; 10 W. 11. 87. 

In Civil Proceedings.] — ^Wherc a corporation 
is plaintiff in a civil action, leave to inspect its 
books is granted to the defendant as of course. 
Lijmi V. Denton, 1 Term Hep. 680 ; 1 11. 11. 350. 

In an action by a corporation foi’ toll the 
■court, on tlie application of the defendant, 
granted a rule for inspection of such parts of the ' 
deeds, Ac., as related to that matter, on the 
town-clerk, which he was to give upon oath. 
Jiarndaph; v. Lutheij, 3 Term Ilep. 303. 

Tu an action by azi attorney for work and 
hibour as .such, against a corporation of which he 
was a burgess, the court refu.sed to grant, him 
inspection of the books of the oorfjoration. 
Cternof tv, Itcnrirli OorporatUm. 4 D. i’. G. 227 ; 
IH.AW. 517. 

in a suit by the city of London, the defendants 
obtained an order to inspect the city books and 
th(;ir by-laws. Tjoiidon, (fV///) v. Thoinnon, 3 
: Bwanst. 265, n. ■ ■ 

In Criminal Proceedings.] — A rule to coiniiel 
a corporation to furnisli evidence from their 
books in a criminal prosecution was denied. 
Me-r. V. Ileydon, I W. Bl. 351. 

On an information against a magistrate of a 
corporation for a misdemeanour, the court will 
not grant a rule to inspect the ' hooks of the 


Parties Entitled.] — A resident inhabitant of a 
town corporation has a right to inspect and t ake 
copies of a by-law of the corporation, pending 
an action against him for a breach nf the same, 
although be is not a corporator, Ilarrinon v. 
Williams, 4 D. A 11. .820. 

A stranger to a corporation lias no rigiit to a 
rule to inspect its books. .Ilodprs v. Athins, ai 
Wils. 308 ; 2 W. Bl. 877. 

Beniling an action by a corporation for tolls, 
the court will not grant leave to inspect the 
corporation nmniments on the application of 
a stranger to the corporation. Souf Jutnipton v. 
(rraras, 8 Term Jlep. 5h0 ; 5 11. II. 480. 

In an action for tolls due to a corporation, the 
defendant who had acquired the character of a 
corporatoj- after the cause of action arose, but 
before trial, has no right to inspect the corpora- 
tion books, and must still be considered as a 
foreigner quoad this action. Bristol v. VisQer, 
8 D. A 11.434. 

The court will not grant an application by 
members of a corporate body for a mandamus to 
inspect the flociunents of the corpci ration, unless 
it is .shewn that such inspection is neces.sary with 
refej'euee to some specific dispute or question 
depending, in whicli the 2 'ai'ties appl 5 'iiig are 
interested ; and the inspection will then only be 
granted to such e.xtent as may be necessary for 
the particular occasion, Bex v. Merehaitt Tay- 
lord Co., 2 B. A Ad. 115 ; 'J L. J. CO.S.) K. B. 146. 

Mandamus to compel corporation to allow 
iusjicctioii of charters and grants, b'tnjford 
Oorpwration,, Bx parte, 1 L. J. (O.S.) K. B. 41. 

Mode of compelling Inspection.] — A man- 
danius lies to itcrmit a resilient inhabitant of a 
corjjorate town to inspect and take co 2 )ios of a 
by-law- of the corporetion, ponding an action 
against him for a breach of the saxue, although 
he is not a corporator. Harrison, v. Williams, 
4D. All. 820. 

The rule is absolute in the first instance for an 
insixectiou of the books of a corporation, where a 
quo wari'auto is depending. Bex v. Trarannion, 
2 Chit. 36G. 

If an affidavit in supiiort of the rule for such 
an information omits a material fact which is 
stated in the alfidavit filed on the other .side, the 
latter affidavit may be read by the 2 )ro,secutor in 
supiiort of Ids rule. Bex v. Mein, 3 Term Hep. 506. 

Object of the Secrecy Clause,] — The object of 
the secrecy clause contained in bank deeds is 
only to prevent vexatious attempts to pry im- 
proiiciiy into the afitairs of the concern," and 
wherever a proixer case is nia<lc out, a court of 
equity will not hesitate to make an order for 
inspection, non obstante the secrecy chiuse. 
Bi:rm.im]hani Baultinq Company, la re, 36 L. J., 
Oh. 150 ; 15 L. T. 203. 

Eelating to Charitable Trust.] — A corjioratiori 
as truslee.s for a charity shall not be obliged to 
produce their books i-ehiting to the trust, though 
they submitted by their answer to iirnduce them 
as the court shall direct. Att.-Cen. v. Coventry 
XGity), Buub. 290. 



the interests of sneh 
him of this statu) ory 
uul MUHandu Jh/.. ~>7 
). 92 ; o‘) L. T. 117 : 


4 . Books op CoKPOitATioprs aot Oompaxibs. 

Inspection under Companies Clauses Act, rij^ht 
1845.'.— Z?// the rompiinici, Clm' -ief, IMo, ■ - 
B Viet r Kh .s‘. 117, // v.v emefed that the enm- dt> 

Inieh.'t n'heu htiluiieed, tofiethee with the Creditor of Company. ]— The S A It 

baUnee. eheet xhadl for the Viet. c. 1(5, s. :5(5, gives n, indgnieiif (•re.htor ni a 

and if no iierind.^ he prescribed, prjotirfeen daifi, to inspect the list ut share- 

pnTiiiiis to each ordinarij meeting, and for one -nn; ciinnot have execution ngnmst Iho 

maith thrreafti r. be open pr the inspection of the be onlorced by rule 

"I S«"(l iiajmeimti of till Inspectioa jiy Party f°TirX4l 

Zo don end t^f. Katharines Docks Co., infra. the court will uphold a n 

. liberty to him alter plea to inspect the i egist^i y or 

By Shareholders.]— By the Companies shares, and the allotment and agenda hooks 

Clauses Act, bS-lo (K ak 9 Viet. c. Ho. possession of the 

the flireclors are ordered to keep full and true Spiniiintj Co. \. (xreiitorc.r. M Jj. 

aceoimts of all sums of money expended on ^-nniting such an order is luireiy m i ue- 

behalf of the company. By s. H'J, the directors of the judge, and the court M ill not 

are reuiiired to appoint a bookkeeper to enter j-oview his exercise of sueli discretion unless the 
the accounts in hook.s to he kept for the purpose, coiirtdearly sees that the order was wrong. 1 D. 
and every such bookkeeper shall permit any persons sued by a eoi'iioratioii toi’ making, 

shareholder to insjiect such hooks and take directors, false entries in Hie books ot the- 

conies and extracts therefrom. Under these eorporatioii. are not entitled to inspect, die books 

provisions a shareholder is not entitled to inspec- corporation ; at all events, not wit bout an 

tion of the books of a public company unless he .^rtidavit that such inspection is necessary in 

satisties the court tlmt he rciiuires such an aofcnce. Imperial Cas Co. 

inspection for a bona fide purpose, and not out . 4 m. A P. 727 ; t) L. .1. (o.S.) C. 1 . -k- 

”4 1: Production ou Croo-Euaminatiou of Score- 

31 ' L T 5SS : 23 W. R.13(). tary of Company.]— A petition tor Minding up. 

Therefore. M-liere a shareholder apiiUed for a ^ company having been presented by a slmie- 
nnndamns callimj: on the directors to permit holder, the secretary tiled an atiidavit in_ 0 ]ii)Osi- 
him to inspect the books without slicMung that thin to the petition, and was cross-examined hj 
he had anv definite object in vimv beyond the petitioner before a special exmmner. C n 
lookiim at the accounts, the court refused the his cross-examination, he Mils called on to pio- 
Skation. n. cluce the hooks of the eomiiany, vyhich li 

A canal company Mms incorporated under acts refused to do. Malins, \ .-0., accoi diiiglj . 01 

of pnrliameut which provided for iuspectioii by the application of the petitioner, niade uu order 
the shareholders of the cumpauy’s books .and that the company, by their seeretaij, shuuk 
documents. A shareholder of nine years’ stand- produce before the special examiner, upon 1 hi 
hm- was solicitor t() a MmterMa.rks c<^ cross-examination of the secretary the book 

had obtaineil a decree in chancery against the .nrd papers M’hieh they had had iiotiet i 

cmal coniuaiiT. and it Miis nndcr coiisiderat ion produce: — Held, that tlie petitioner had a righ 
whether the" comiianv should appeal. This to the production of the compaiiy s books am 
shareholder applieil to the secretary, without papers on the cross-examination ot the »«jretar; 
statin‘>’ his ubject, for inspection of the register for the purpose of testing his evidence, but lu 
of .shareholders, and M-as refused. Upon a rule other purpose: and that the oriter 0 

for maiulamus by the shareholder to obtain this Malins, V.-C!.. was right both_ in torm am 

inspection, the secretary stated on .atfidavit, and srxbstauce. Kiiima hlilrcr Jliiittu/ Co., J.n ri 

n not cmitradicted, that the iirosecutor ^.j l. j.. Cb. -t.-di ; L. 11. ID Ch. UH ; .51 V. l 
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should liave a riprlifc to inspect the hooks of the Canal Committee,] — Where a canal act ffives 
coiipiauj : — Held, tiiat a creditor by bond was a the control over the comjiaiiy’s affa.ir.s to a coin- 
company interested i n the navigation within the mittee, and authorises every proprietor to inspect 
spirit of tlui enactment. Pontof, v. Buitingdohe the books iir which the committee is directed to 
Canal bh., 2 Hing. (N.c.) 370; 2 i^cott, 343; 5 enter accounts, &:c., a mandamus will not be 

L. J., C. r. 133. granted to compel the company to permit a pro- 

lirietor to imspect the books, where there has 

Under Deed of Settlement.] — The deed of been no refusal by the committee, although there 
settlement of a company formed and eomidetely has been a direct refusal by the clerk, in who.se 
registered under 7 & 8 Viet. c. 110, and after- possession the books are. lip:v w Wilfshire 
wards under I'J & 20 Viet. c. 47, contained the Canal Co., 5 N. & M. 344 ; 3 A. & E. 477. 
following clause : "The books wherein the pro- 

(leedings" of the company are recorded shall he Costs.]~Upon a rule for a mandamus to 
kept at the principal oftices of the company, and in.spect the register of a company by one of its 
shidl ho open to the inspection of the share- proprietors, the company opposed on the ground 
holders every day of the year.” The deed pro- that the applicant was prompted by improper 
vided tliat separate iiooiis should he kept of the motives. Although tlie majority made the rule 
minutes of the proceedings at the general meet- ab.soluto, one of the court expressed his opinion 
ings of tlie shareholders, and of the minutes of that the object of the application was not justi- 
the proeeefiings of the directors. A rule having iialjlc, and dissented from the decision : — Held, 
been obtained for a mandamus to the companj’- that this was no ground for setting aside the 
to grant to a shareholder inspection of the books ordinary rule, by which costs are given to the 
of the minutes of the proceedings of the corn- successful party. Bog. v. Wilts and Berks 
pany ; — Held, that the clause gave shareholders Canal Navigation, 30 L. T. 498. 
only poweir to ins[)ect the books and minutes of 

the proceedings at the general meetings, not the la Winding-up.] — A clau.se in articles of asso- 
hooks of minutes of the proceedings of tire direc- ciation, directing that the books of account 
tors. Bag. v. Mar/fjiiita Mining Co., 1 El. & El. (thereby directed to be kept) shouhl, subject to 
289 ; 28 L. J., Q. B. 67 ; 3 Jur. (N.s.) 725 ; any reasonable restrictions as to the time and 
7 W. E. 98. manner of inspecting the same that might be 

imposed by tire company in general meeting, be 

Commissioners of Sewers.] — Where comrais- open to the inspection of the shareholders during 
sioners of sewers connected and imposed a joint the Iiour-s of business, is no longer applicable 
rate upon two divisions or levels formerly when the company is under a voluntary liquida- 
drained and rated separately, and an owner of tion. Torltskire "Fibre Co., In re, L. E. 9 Eq. 
property in one of them disputed the legality of 630 ; 18 W. E. 541. 
the joint rate, and gave notice to the commis- 
sioners that he should move for a certiorari to Liquidator.] — An official liquidator, in 

<iuash it, the court refused an application for a respect of claim by alleged shareholders in his 
mandamus to the commissioners to produce for company to be released from their liability as 
inspection all commissions, plans, rates, present- shareholders, is in the position of a defendant to 
monts, decrees, accounts, proceedings, and a suit commenced against the company for that 
minutes of proceedings relating to the district purpose ; and he is 'not privileged to refuse, on 
or any part thereof. Reg. v. Tower Hamlets examination, to produce documents drawn up by 
Sewers Commissioners, 3 Q. B. 670 ; 3 G. D. him, or to answer questions as to which a defen- 
92 ; 13 L, J., Q. B. 12 ; 6 Jur. 1059. dant would not be privileged. The obligation 

to. answer is a wholly different question from 

Provisional Committees, ] — In an action by an the question how far the answer is to be evidence 
allottee of railway shares against a member of at the hearing. Barued's Banking Co., In re, 
the provisional committee, to recover his deposit, 36 L. J., Ch. 262 ; L. E. 2 Ch. 350 ; 16 L. T, 249 ; 
the court ordered that the plaintiff should have 15 W. E. 524. 

an inspection and copy of the subscribers’ agree- When an official liquidator represents the com- 
ment and parliamentary contract, which both pany in a suit against strangers, or in a proceeding 
the plaintiff and the defendant had signed, and in a winding-up against a contributory, the 
which were in the hands of the solicitors of the adverse party has a right to the same discovery 
company, the plaintiff’s affidavit stating that an from him as from an ordinary litigant. Contract 
inspection of them was necessary to him for the Cmyo ration, In re, Gooch's Case, 41 L. J., Ch. 
purpose of framing his case, and tlie defendant 338 ; L. R. 7 Ch. 207 ; 26 L. T. 177 ; 20 W. E. 
not shewing that they were not within his 345, 

power or control. Steadman v. Arde/i, 15 But when the question is whether a past 

M. & W. 587 ; 4 D. & L. 16 ; 15 L, J., Ex. 310 ; shareholder is to be placed on list B. and, if so 

10 Jur. 553. S. B., Ley ov Ice v. Barlow, 5 what is the extent of his liability, that being a 
Eailw. Cas. 1 ; 5 E. & L. 375; 1 Ex. 800; question which does not concern the company, 
17 L. J., Ex, 105. the -official liquidator is only bound to afford 

In an action by the secretary against a provi- equal facilities to the sliareholder and the credi- 
sional committeeman of a projected railway com- tors, but not to make discovery at the instance 
pany, for arrears of salary, a judge ordered that of either party. Ih. 

the defendant should he at liberty to inspect and On an application that the official liquidator 
take copies from the minute-book of the company might be ordered to make the usual affidavit as 
containing resolutions of the managing com- to documents in his possession : — Held, that such 
mittee, referred to in the plaintiff’s particulars an order ought not to be made, for that the 
as the fouudation of his claim. The court official liquiilator, being an officer of the court, 
refused to rescirui the order, the plaintiff not is not, even in proceedings under s. 165, in the 
satisfactorily shewing that it was not in his power position of an ordinary litigant, and will not, in 
to comply with it. Shaw v. Holmes, 3 B. 952, the absence of special circumstances, he required 
VOL. V. 26 
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to make an affidavit as to documents in his pos- 
session, thougli he is bound to produce to the 
adverse litigant the documents -which the latter 
requires to see. Mutual Society, In re, u2 L. J., 

Ch. C21 ; 22 Oh. I). 71-1 ; IS L. T. G51 ; 31 W, E. 
872— 0. A. 

The official liquidator o£ a previously existing 
company, registered riiider the act of 1S5(>, and 
winding up under the act of 1862, may he 
directed to make a list of the persons who were 
shareholders before registration, for the purpose 
of contribution to liabilities incurred ]meviously 
to the registration. BecMey's Caen, 16 L. T. 781 ; 
15W.K. 1101. 

Banker’s Books.] — A person having brought an 
action against the Bank of England for refusing 
to {-jay tile dividends miou stock which had'stood 
in her name in the hooks of the Bank of England, 
and their refusal being grounded on an alleged 
transfer of that stock from her name, the court 
made a rule absolute for allowing her to inspect 
the entry in the transfer book of the bank which 
transferred that stock. Foxfory. Banltof JUiuiluud, 

8 Q. B. 689 ; 15 L. J., Q. B. 212 ; 10 Jur. 372. 

A hanker with whom a contributory has for- 
merly kept an account may he snmmoned under 
dhe Companies Act, 1862, s. 115, and compelled 
to produce his books relating to the contributory’s 
.-.account, and to give all iafornialion in his power 
touching his affairs. Contract Corporation, In 
re, Forlcs's Casa, 11 L. J., Ch. 467 ; 26 L. T. 

680 p 20 W. E. 585. S. C., noni. Lruitt's Case, 

L. E. 14 Eq. 6. 

The managing clerk of a hank in which a con- 
tributory has an account is a witness coinpcllahlc 
■to answer as to that account, uiidor the Com- 
panies Act, 1862, s. 115, Financial Insurance Co., 

re, 36 L. J., Ch. 687. 

Shares in a company which was in course of 
winding-up had been transferred from C. to N. 
•without consideration, C. being the active party 
in the transaction, and the subsequent calls had 
been paid with moneys supplied by G. The 
liquidators, considering it material to trace these 
moneys, applied for a sunuuons calling upoji the 
secretary of a banking company -with which G. 
kept his account to attend for examination, 
and produce all hooks containing entries as to 
G.’s affairs : — Held, that the summons might 
issue, it being left to the witness, upon his 
attending the summons, to take any c»bjections 
.he might have to the inspcetiori of tlie hooks, i 
.Smith, Knight 4' !'»’ m-, L. E. 1 Oh. 121 ; 

. 20 .L. i'. 206 ; 17 W. E. 510. 

Upon a reference to the master, it being 
necessary (to enable him to make his report) 
to have the evidence of entries in the books of 
■ the Bank of England, the master is bound to 
grant his certificate, in order to justify the 
bank in permitting an inspection, rather than 
compel the parties, by his refusal, to file their 
bill for a discovery. Brace v, Ormond, 1 Mer. 
■■409. ■■ 

See Banker’s Books Evidence Act, 1879. 


court granted a rule, to compel the broker to 
produce this book to the plaintiff, in order that 
he might take a cnijy. Brouming wAlwgn,! 
B. & 0. 201; 9 D. & E. 801. 

Answer in Chancery.] — An .'inswer to a former 
bill, for the same matter, though not lik'd, is to 
be deemed a public document, unless the contrary 
I be shown ; if, therefore, it relate to the plaintiff's 
I title in an existing suit, the defendant, in whose 
, custody it is, will be ordered to produce it luiless 
he can swear that it was not intended to be used 
I as ail answer. Knight v. Waterford Q/arguis), 
I 2 Y. & Coll. 37. 


6. Othbb Pttblic Documekts, 
Bishop’s Begistry.]— A bishop’s registry of 


public book ; and a mandamus 


-presentation is , 

lies to liiin to grant inspection of it to one 
claiming a right to present to a vacant living, 
though the bishop claims a right to collate to it. 
Firich, V. Ely CBishop), 2 M. & By. 127 ; 8 B. & 0. 
112 ; 6 L. J. (0.8.) K. B. 223. 


Time for Application .] — See post, col. 808 etseq. 
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Leave given though Tendency to Criminate.] 

—Leave to administer interrogatories ought not . 
to lie refused oil the gi'ound that it is plain from 
the nature of the ease that they must necessarily 
(.■.riiuinafe the. \>arty interrogate<l, \vho cannot 
answer them wLrlioirt admitting that he has been 
•niilrv of felony. Jleinri/ v. Lovelihi, o-l L. J., 
>. 1 • 10 r. D. 122 ; SS W. 11. 188— C. A. 

Service of.]— Service of an order to answer in- 1 
terrogatories upon the solicitor of a party is, 
luuler Ord. XXXT. r. 21, suiiicicnt service to ■ 
found an application for attachment : — So held, j 
wliere iho party in ilefavrlt had in fact notice of | 
tliC order. 2hdc(istc.i\ In re, Dalxfo/i v. JVtoiiton, 
47 L. J.. Ch. fiOy 20 W. II. 484. 

An order to answer interrogatories, as also the 
jiotiee of motion for an attacliment in default, 
having lieen served on the solicitor of the tlc- 
fanlting parties : — Held, that, for the purposes 
of Ord. XXXT. r. 21, discovery includes tlic 
answering of interrogatories, and that tlie service 
on the solicitor was sufficient service. Ib. 

An order upon a party in a suit to answer 
interrogatories need not he personally served. 
Little V. lloberts, 80 L. T. 307. 

2. What Mattehs. 

Suit for Nullity of Marriage.] — In a .suit for 
aiullity of marriage, the court has [lower to give 
leave ”to administer interrogatories between the , 
parties to the suit ; for suits of that kind were 
'formerly within the iuris<liction of the ecclesi- 
astical courts, wdiich had power to allow interro- 
gatories to bo administered bettvecn the parties, 
■and now all the jurisdiction of the Ecclesiastical 
Courts as to suits for nullity of marriage (iiiclud- ' 
ing matters of jiractice am I procedure,) i.svc.sted ^ 
in the Probate, Divorce, and Admiralty Division. 
And, further, even if the power to allow iiiterro- 
gatorie.s to be administered between tlie parties 
■did not otherwise exist, it would be conferred 
upon the Probate, Divorce, and Admiralty Divi- 
sion by the Supreme Court of Judicature Act, 
1873 ; for at the time of passing that statute the 
superior courts of common law and the Coind 
of Chancery had power to allow interrogatories 
to be administered between the parties to a suit ; 
and by s, 10, all the jurisdiction of those courts, 
iiiclucling the ministerial powers and authorities 
incident thereto, was ti-ansferrcd to and vesterl 
in the High Court of Justice, and by s. 23 the 
jurisdiction transferred to the High Court may 
(so far as regards procedure and practice) be 
exercised in tlie same maimer as it might have 
been e.xerciscd by any of the courts whose juris- 
■diclion has been trausfevretl. Ilarreii v. Lnreliin, 
54 L. J., P. 1 ; 10 P. D. 122 ; 83 W. 'll 188— C.A. 

In a suit for nnllitj’- of marriage the court has 
power to order interrogatories. IJudoii v. Smith, 
9 P. D. 57 ; 32 W. 11. 59(5. 

Petition for Eevocation of Patent.] — A peti- 
iion was presented under s. 20 of the Patents, 
Designs, and Trade Marks Act, 1883, to procure 
the revocation of a patent, on certain gronuds, 

. vyhich were stated in the particulars of objec- 
tions. : A summons was subsequently taken out, 
in pursuance of leave siiecially rcservcil, for 
•directions as to the further conduct of the peti- 
tion, asking that the petitioners might bo at 
liberty to deliver to the respondent interroga- 
tories, or, in the alternative, that the respondent 
might be ordered to furnish particulars of his 


answer to the petition. The question was 
whether the practice as to delivering interroga- 
tories applied to a petition of this kind Held, 
that interrogatorie.s might be delivered upon the 
usual terms of making a deposit. Iladdan's 
Ptiteiit, Iti re, 54 L. J., Oh. 12S ; 51 L. T. 190 ; 
33 W. R. 96. 

Action for Penalties.]— /St-e post, cols. 901 et 
seq. 

See further, infra 6, and post, cols. 8.53 et seq. 

3. By AND TO What Peesons. 

Between Plaintiffs and Co-plaintiffs and 
Defendants and Co-defendants.] — Discovery by 
way of interrogatories may be allowed to a 
plaintiff from a co-plaintid, or to a defendant 
from a co-defendant, in case.s in which there 
may he rights to he adjusted between them 
respectively. Shaw v. Smith, 5(> L. J., Q. B. 
174 ; 18 Q. B. D. 193 ; 50 L. T. 40; 36 W. E. 
188— C. A. 

Discovery cjiunot bo allowed to a clefenclant 
from a co-defendant with a view to show that 
the eo-defeiulaut and iifit the defeinlant is liable 
to the plaintiff, as where a defendant, sued for 
subsidence under the plaintiff’s land, proposes to . 
inspect the mines of a co-dcfeiulant in adjoining 
land. Brown v. Watkins (10 Q. B. D. 125) es- 
jilained. Ib, 

By Party brought in— To original Plaintiff.]— 
M. comm enced an action against K. K. delivered 
a defence and counter-claim, to which M. and I. 
were defendants. 1. applied for leave to exhibit 
interrogatories for the examination of M. 
Held, that as 1, was not a defendant in the 
original action, and I. and M. were co-defendants 
in the counter-claim, they were not opposite 
parties, and that I. had no right to interrogate 
M. JMloij v. Jaib)j, 15 Ch. D. 162 ; 29 W. R. 
127— C.A. 

By Third Party to Plaintiff.]— Persons who 
are served by a defendant with a third party 
notice are not thereby made defendants within 
the definition of the word in the Judicature 
Act, 1873, s. 100, nor do they become defendants 
by putting in a defence. But where persons 
had been served with a third party notice by 
the defendant for the purpose of claiming an 
indemnity, and had obtained an order (1) that 
the question of indemnity should he tried after 
the trial of the action ; and (2) that they should 
be at liberty to appear at the trial of the action 
and oppo.se the plaintiff’s claim so far as they 
were affected thereby, and for that purpose to 
]>ut in evidence and cims-examine witnesses : — 
Held, that the third parties had been placed by 
the order in the position of defendants, and had 
a right to examine the plaintiff by interroga- 
tories under Order XXXI, r. 1. JEdmv. Wear- 
date Inm and Coal Co., 66 L. J., Oh. 4C0 ; 
35 Ch. D. 287 ; 56 L. T. 464 ; 35 W. E. 507— 
0. A. 

By Plaintiff to Third Party.]- Persons who 
had been served by a defendant with a third party 
notice for the purpose of claiming indemnity, 
obtained an order (1) that the question of in- 
demnity should bo tried after the trial of the 
action ; and (2) that they should be at liberty 
to appear at the trial of the action, and oppose 
the. plaintiff’s claim so far as they were affected 


807 


DISCOYEEY — Interroffcitoi'ies. 


808 


thereby, and for that purpose to pnt in evidenee 
and cross-examine witnesses : — Held, that the 
thij-d parties had pnt themselves in the position 
of “op])osirt, parties” to the plaintiff ; and the 
plaintiff Ivada right to examine them by inter- 
rogatories. MacAUistcr v. Jtochestvr 
(o '^G. P. D. 194) followed. Men v. WeanMe. 
Imt ami C,ml Co„ ofi L. J., Oh. 178 ; 84 Ch. D. 
223 ; 55 L. T. 860 ; 35 W. R. 235— C. A. 

By Claimant to Defendant.]— A claimant has 
a right to interrogate a defendant, in order to 
discover whether he is the real defendant or not ; 
and if it appears that he is the nominal defeiid.ant 
only, the claimant has a right to aslc who the 
real defendant is. ShoixMey v. Conolhj., 1 1 W, R. 
573. 

Infant.] — An infant plaintiff or defendant 
cannot he compelled to answer interrogatories. 
Mayor v. Collinfi, 59 L..J., Q.B. 199 ; 24 Q.B. D. 
861 ; 62 L. T. 326 ; 33 W. R. 349. 

Guardian ad Iitem.]~A gu.ardian ad litem 
not a party to the action within the meaning of 
Ord. XXXI. r. 1, and therefore cannot be com- 
pelled to answer interrogatories. Ingram v. 
Zmie, 11 Q. B. D. 251 ; 31 W. R. 858. 

See further., post, cols. 845 et scq. 

Who Compelled to make Discovery of Docu- 
ments.]^ — See ante, cols. 697 et seep 


4. To COEPOBATIONS. 

Officer — leave to Deliver.] — If the court is 
satisfied that a proper officer is named the leave 
will be granted as of course. Alexandra Palace 
Co., In re, 50 L. J., Ch. 7 ; 16 Ch. D. 58 ; 43 L. T. 
406 ; 29 W. E. 70. 

1. In an action against a corporation, where 
an officer of the corporation, against whom no 
relief is claimed, is made a defendant for the 
purpose of discoveiy : — Held, that, inasmuch as 
uncier the Judicature Act, Ord. XXXI. r. 4, 
such di,scovcry could be obtained by an order to 
deliver to him interrogatories, he was improperly 
joined as a defendant, and that his name should 
he .struck out. Wilson v. Church, 9 Ch. D. 
652, 

Member or Officer.] — Semble, an ordinary 
member of a company ought not tp be examined 
on interrogator's unless the judge is satisfied 
that there is no officer of the company capable 
of making the discovery, and that the member 
proposed to be examinetl has the required in- 
formation. Berheley v. Standard Investment Co., 
49 L. J., Ch. 1 ; 13 Ch. D. 97 ; 41 L. T. 388 : 28 
W.R.125— C.A. 

An application on the part of the plaintiff for 
leave to deliver interrogatories to H., the secre- 
tary of the company, and for an order that H. 
siiould answer the interrogatories, w'as resisted 
by the company on the ground that H. had 
ceased to be secretary of the company before 
the date of the application, and it was ordered 
that the interrogatories should be answered by 
the proper officer of the company. H, was stiil 
a member of the company, but had not been 
served with notice of the application: — ^Held, 
■that the order was right. ChaddaeJt v. British 
South Africa Co., 65 L, J., Q. B, 635 ; 118961 2 
Q. B. 163; 74 L. T. 765 ; 44 W. R. 658--C. A. 


' Hotice to Member.]— Where in an action 
against a company an n[)])Iicali()n is made under 
Ord. XXXI. r. 5, for leave to deliver interroga- ; 
tories to a member of the company, notice of the 
application musi bo serve-d upon the member. 
lb. 

Answer by Member— Costs.]— Wlu're a mem- 
ber of a company is examinoil on interrogatories 
under Ord. XXXI. r. 4, lie ciumut ivfuse. in file 
bis affidavit until he has been paid his taxed 
costs of making it ; nor will the court make any 
order as to the payment of his costs se})arately 
fronr the costs of the company, Berkeley v. 
Standard Inrestmoit Ch., supra. 

Answer by Solicitor — Privilege.]— Interroga- 
tories delivered in an action against, a corporation 
to the town clerk, or other their proper officer, 
were answei’cd by the town clerk, who objected 
to give information on the ground that it was 
derived from comnuinications whitih had been 
made to him as solicitor in the iiction, and were 
therefore privileged : — Meld, tliat, as the cor- 
poration had elected to answer through him, the 
objection could not bo maintained. Samnsea 
Corporation v. (^uirk, 49 L. J., 0. P, 1.57 ; ,5 
C. P. 1). 10(5 ; 41 L. T. 7.5S ; 28 W, R. 371 ; 44 
J. r. 378. 

Ill an action by a coi-jtoration interrogatories, 
were administered by the ilofend.ant for th'S; 
examination of the town clerk, who objected 
in his answer to answer certain of the inter- 
rogatories, on the ground that the information 
po,sse.ssed by the ])laintiffs or himself had been 
obtained by him as the solicitor for the iilaiutiff.s 
in the action for the purpo.so of enabling the 
plaintiffs to bring and maintain the action : — 
Held, that, as the corporation had no option to< 
answer by any officer other than the town clerk, 
but were compelled to answer through him, the 
privilege was properly elairaod by him on their 
behalf, and the oijjcctiou was good. Swamoa 
Corporation v. Quirk (supra) distinguished. 
Saffoi'd Corporation v. Lceer, 59 L. J.. Q. Bu 
248; 24 Q. B. D. 695; 62 L. T. 434; 54 J. 1\ , 
*19. 

5, At What Time. 

Before Defence.] — A jilaintiff may, before the; 
.statonieiit of defence has been delivered, deliveir 
interrogatories ; but if ho docs, the interroga- 
tories may be struck out, unless sufficient i’cason.s. 
are given by him w’hy the interrogatories are; 
necessary at that stage of the action. Alercien- 
V. Cotton, 46 L. J.. Q. B. 184 ; 1 Q. B. D. 442 ; 3.5. 
L. T. 79 ; 24 W. R. 566-G. A. 

Except under very s[)ecial eircumstances, leave 
will not be given to a defendant to interrogate 
the plaintiff before the statement of defence. 
Disney v. Longhnmio. 45 L. J., Oh. 532 ; 2 Ch. Dt 
704 ; 35 L. T. 301 ; 24 W. R. 663. 

An action was brought against the executors 
of a deceased trustee seeking to make his estate 
liable foi’ breaches of trust. The executors were 
personally ignorant of all the transactions irt 
respect of which the plaintiff, sought reliiff, and 
apiilied for leave to interrogate the plaint iff be- 
fore putting in the statement of defence, alleging 
that his solicitor (who was partner in a firm of: 
solicitors who had acted for the trustees diiring 
the trusteeship of the testator) could Xuruish 
information which w^'ould enable them to defend 
the action succes.sfully Held, that leave must 
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be refused, and that the executors must put in 
«uch starcmeiit of defence as tlicj' could, and 
then interrogate. Ib. 

It is in the discreriou of the judge at chambers 
’W'hethia- he will striki; out interrogatories de- 
livered hy the jilaintiif before the statement of 
•defence. v. PlUlnii. 3S L. T. 4Sti. 

A. bmugdit an acti,jn against 13. for cxpeiise.s 
incurred on. Ids belialE and authorised by him in 
41 letter sent to A. by C., B.’s solicitor, ll. in his 
starennuit of defence den ied the authority of G. 
to) write tlic letter. A. joined C. as ilcfendant, 
and interrogated him before his atateiuent of 
<lefc!iee ivas delivered as to whether ho had 
authority from 13.: — Hehl, that the interroga- 
tories were not [)romature. Ih. 

In an action in the Chancery Division intcrro- 
gatt)ries imiy be delivered before the statement of 
<iefcnee. Harbonl v. '.) Ch. D. (JK! ; 27 

W. R. 101. 

The ease of I\£ei-cic)‘ v. fJotton (supra) applies 
only to actions in the nature of common law 
actions, lb. 

.After Close of Pleadings.]— A jdaintiff applied 
Eor .leave to deli vor interrogatories after liaving 
bimself clo.secl the pleadings, without explaining 
tlie reason for Ins delay. Leave was refusecl. 
Oil appeal, the court refased to interfere with 
tvhe discretion of the judge in chambers. Ellh 
V. AmbUr, SO L. T. 410 ; '2.0 TV. R. ">57. 

Though great delay had taken place, leave was 
given to file interrogatories after the close of the 
lileadings ; costs of the application to be costs in 
the cause. Lomhni and Prorhtahd MaHm; 
Jnsuraii/’ii Co. v. JJanes^ 5 Ch. D. 775 ; 37 L. T. 
fI7 ; 25 W. E. 876. 

By Defendant before Delivery of Particulars 
by Plaintiff.] — In an action by the executors of 
a married w’oman against her husband to recover 
furniture said to be part of her separate estate, 
delivery by the plaiutiSs of ] lartieulars of and 
a’elating to the exact chattels claimed, ivas post- 
poned until the defenrlant liad stated on oath 
•which of the articles had belonged to h{.s late 
wife, on the ground that the defendant ranst 
.linow what furniture his tvife had, whereas the 
plaintiffs, as mere executors, liad not tlie means 
. tof knowing. IPdlar v. Harper, 57 L. .1., Ch. 
3091 ; 38 CTi. D. 110 ; 58 L. T. 608 ; 36 W. K. 
454— C. A. 

There is no liard and fast rule as to the class 
of cases in which particulars will be ordered to 
be delivered before tliscovery, or discovery to be 
given before particulars ; the court will exercise 
its discretion upon all the circumstances in each 
case. — In an action byu colliery company .against 
coal merchants, in which the plaintiff's alleged 
1/hat they had lost business by reason of the 
ifraudulent acts of the defendants, giving one 
specilic instance of fraud in tbeir statonieut of 
claim (which was admitted by the defendants), 
and alleging tliat ‘'ou tlivers other occasions” 
the defendants had taken orders from “divers 
other pensous” for coal from the ])l;iintiffs’ 
colliery, and fraudulently supi)lied coal not pur- 
chaseil from the plaintiffs : — Held, that as the 
defendants had moans of ascertaining from their 
books whether other frauds of the kind .alleged 
had been committed, whieh the plaintiffs h.ad 
not, the defendants were not entitled to par- 
dculars befoi'e giving discovery. — Dictum of 
.Kay, L.J., in Zkroiber/j y. Zabovrhere ([1893] 
2 Q. B. 189), explained. Waynes HeHliyr Co. v. 


Badford, 65 L. J., Ch. 140 ; [1896] 1 Ch. 29 : 73 
L. f . 624 ; 44 W. R. 103. 

General Allegation of Brand — Principal and 
Agent— BTo Particulars.] — The plaintiff alleged 
that he had employed the defendant as a stock- 
broker, but that the defendant iiad in many of 
the transactions dealt with himself as principal, 
and had also charged the plaintiff w'ith moneys 
not paid. The plaintiff delivered inteiTog.atories 
asking for the particulars of the dealings on 
behalf of the plaintiff and the names of the 
persons with whom the defcudatit had dealt and 
the amounts paid. I’hc defendant rcfuseil to 
answer on the ground that the plaintiff was not 
entitled to tliis information until aftesr decree : — 
Ilekl (dubitantc Fry, .L.J.), that though there 
were no particulars of the frauds alleged, the 
plaintiff was entitled -to discovery in order to 
enable him to give details of the fraud.s alleged. 
Whyte y. Ahrens (26 Ch. D. 717) discussed. Per 
Bo\ven, L.J., Ord. XIX. r. 6, i.s a rule of pleading 
only. Leltch v. Abbott, 55 L. .1., Ch. 460 ; 31 
Ch. D. 374 ; 54 L. T. 258 : 34 W. R. 506 ; 50 
J. P. 441—0. A. 

Action for Infringement of Patent — ^Validity 
of Patent denied — After Validity established.] — 
In an action for infringement of a patent where 
tlie defendant denies the validity of the patent, 
discovery by interrogatories as to the processes 
used by the defendant ought not as a rule to be 
liostponed under Ord. XXXJ, r. 20, until after 
the v.alidity of the patent has been established. 
Benno Jnfe Lanolhx, Fahrih v. liiehardsoii, 62 
L. ,1.. Ch. 710; 3 R. 515; 68 L. T. 404; 41 
W. R. 534, 

Sec f u rth er, post, cols. 839, 840 and 860, 861. 

6. What Admis.sible. 

General Principles.] — The right of discovery 
as existing in the Comb of Chancery still exists, 
except so far as it is modified by the Judicature 
Acts an<l the General Or<lers ; and a party still 
hiis a right to exhibit interrogatories, not only 
for the i»urpose of obtaining from the o[)posite 
party information as to material facts which are 
not within his own knowledge, and are W’ithin 
the knowlotlge of the opposite party, but also for 
the purpose of obtaining from the opposite party 
admissions which -will make it unnecessary for 
him to cuter into eviilence as to the facts 
admitted. Att. - Gen. v. OasMU, 51 L. J., 
Ch. 870 ; 20 Ch. D. 519 ; 46 L. T. 180 ; 30 W. R. 
55S — C. A. 

It is said that since the J udicaturc Act we are 
litei’.ally and absolutely bound by the chancery 
practice, but I can find no tlecision which goes 
to that length — per Grove, J. Dairy tuple v. 
Leslie, L. J., Q. B. 61 ; 8 Q. B. D. 7 ;'45 L. T. 
478 ; 30 W. R. 105. 

An information, which before the passing of 
the ,1 udicatm-e Act could have l>een obtained in 
eipiity by filing a bill of di.scovery, can now be 
obtained by interrogatories in any cause before 
the High Court of Justice, although the cause 
m.ay have been entered for trial befoi'e the Judi- 
cature Acts came into operation. Mamsden v. 
JirawHey, 33 L. T. 322. 

Interrogatories may be administered in. all tiie 
divisions on the same principle as in the old 
Court of Chancery, subject to the power given to 
a judge by the Judicature Act. Ord. XXXI. 
r. 5, to strike them out as being scandalous or 
in’clevant, or not put bona fide for the purpose 
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of tlie action, or not niaterial at that stage of the i allege that the piece of wood was not knoehed 
26 'W'. E. 150. jdovvii by one of your servants, slate the name 


Ihorefore a party is entitled todisenvery of 
the facts necessary to support liis opponent’s 
case, but not of the evidence by which it is to bo 
proved. Ib. . 

The J ndicaturo Act and Ord. XXXT. seem to 
confer on the litigant in every action the right 
to exhibit interrogatories to his opponent, sub- 
ject to the protection given by the exercise of 
judicial discretion, and by the succeeding rules 
of (h'd. XXXI, ; and probably the intention was 
to give the litigant in all cases a right to interro- 
gate his adversary as to every relevant matter on 
w'hich he could examine him, if he thought lit to 
call him as his witness on the trial of the cause, 
semblc. Zi/cU v. Xenitc'Jy, 52 L. J,, Ch. 385 • 
S^App. Cas. 217; 48 L. T. 585 ; 31 W. e! 

There was another question dLscussed, viz. 
whether, under the Judicature Act and Rules, 
the right to discoveiy is or is not more exterusive 
than it formerly was in courts of equity. It was 
put thus The Judicature Act is an act to 
regulate procedure, ami not to affect established 
ngdits, and if there was no right to discovery 
before the passing of the Judicature Act, there is ; 
no n'ght to interrogate now. Semble, these pro- i 
positions are stated too broadljq for there can be i 
no doubt that the Judicature Act, in carrying 1 
into effect the object stated in the preamble, i 
“ the better administration of justice,” does inter- : 
fere with and alter rights. It seems also not to 1 
DC very clear that au iucrcaseci power to exhibit ^ 
intmogatories and enforce discoveiy as to the c 
plaintiffs title or vice versfi, is an intorference i 
With the right of the party interrogated, oris c 


, viuvviA MV Uiit; VI AlJUi- toCi VtlULS, suite van:; Juaudu: 

l aud address of the person or firm in wliose 
: employ the: person was, and the name of the 
person by whom and how it was so kuockoi! 
down, and for what lie was on your premises.” 
The defendant in his answer stated that I he 
wood was knoekod down, without tin; knowledge 
or consent of himself oi- his servants, by soiue 
person who was upon his premises as a customer. 


pmiiiriir 

alleged that Ct. had deposited money with the 
defendant E. in trust for S. and A. (both since: 
deceased) successively for their lives, and then 
tor the plaintiffl and another person absolntclv. 
lhat E. had employed it in trade and made larger 
profits, and had paid the interest to S. and A, for 
their lives, but now refused to pay over the 
principal. E., by his defence, admitted the- 
deposit but denied the trust and stated that lie- 
had only held the money for G. to draw upon, 
and had many years ago paid it awav by G.’.s. 
diroctiou.s ; he denied payment of interest to S. 

I aiul A. Ihe plaintiff delivered, among others 
mterroga.torie.s requiring E, to set out (1) the- 
dates and particulars of the payments marie by 
him out ot the deposited sum ; (2) an account of 
tiic profits niade by the employment of the- 
money m traile ; (3) whether E. had not paid to- 
h. and A. quarterly sums by way of interest on 
the -mnneirc -n,.! ir "i . i ■, i 

was askedl 

some and what years 
^*«t moneys, and; 
quarterly, or at some and what 
•■■ "■’“d agreement, or for what- 
-•■k-t ; and he was; 

I 'n 

I them E. hlod an athdavit verifying his defonce- 
■ and denying the trust, denying the pajmient, of 
any interest to B. and A. on the deposited sum 
denying the plaintiff’s title, and declining 


the moneys, ami if not, "tlion he 
whether ho had not during some an ' 
paid to B. aiuT A. certain and what 
whether or not quartm ’ . .. 

dates and under what agreement* 
reason or in rc3])eei of what. matTen 
required to set out an account of all 


In an action for damages for injuries allege* 
^ piece o 
of the defendant’ 
servants, the plaintiff in the course of interroga 
tones- asked the- following question; .“If y’oi 
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niake any further answer. F]-y, J., ordered E. 
to make a farther answer as to (1) and (3). E. 
ri[>pealod : — Held, on appeal, that E. was not 
hound 10 nii.swer interrogatory 1, as an answer 
to it could not furnish eTidence to establisli the 
alleged trust, and could not be of any use to the 
plaintiff except by <liscrediting E.’s evidence if 
he made erroneous statements as to the jiar- 
tieulars of his })ayments, and that it would be 
oppressive to requii'c him to go through his 
hooks for a tnnnljer of years for that tuirpose. 

1 Parl;rr v. Wclh, IS Ch.‘l). 477 ; 45 L. T. 517 ; 

30 W. 11. 392— C. A. 

“Matter in gnastion in the Cause”— Order 
XXXI. r. 1.] — The plaintiff, as executrix of 
A. M., sued the executor (if 'H. M., alleging 
that 11. il. had received (i.ODUL in trust for 
j A. M., had invested it in secm'itie.s pro(lu{jing at 

least live ))cr cent, per aunmn, and applied the 
interest to his own purposes. The ])laintiff 
claimed ]iayment of the (),OOOZ. with inieresl at 
five per cent. The defendant i)rofes,sed igno- 
rance as to the matters alleged, and set up several 
alternative defences : that H. M. had not 
received the (),00UZ. ; that if he had, he paid it 
to A. M. ; that if he received it A. M. agreed 
that he .should retain it for his own use as a gift 
from her ; that if he received it, it was agreed 
between him and A. il. that he should retain it 
i in satisfaction of a claim which he had against 

;t her ; that A. M. was at her death indebted to 

; H. M. in an amount exceeding the 6,000Z. The 

>. plaintiff delivered interrogatories for the exanii- 

' nation of the defendant. By interrogatory IS 

ho asked particulars as to the way in which the 
6,000Z. had been invested by H.'M., and what 
was the rate of interest on the investments, and 
how the income had been disposed of? By 
interrogatory 23 he asked whether the defendant 
was not the brother of H. M., and whether 
during the period of the transactions I'eferred to 
in the statement of claim the defendant had not 
been the solicitor and agent of H. M., and lived 
with him, and acted as his confidential agent 
with respect to his ])roperty, and become 
acquainted with all his affairs ? ’ The defendant, 
in answer to interrogatory 18, stated that IT. M. 
had invested the 0,000?., and applied the income 
to his own purposes, and declined to answer 
further, and he declined to answ'er inter- 
rogatory 23 at all : — Held, that as the plaintiff 
was not seeking to follow the investments of the 
6,000?,, the defendant was not bound to give the 
particulars of such investments ; but that as the 
defendant did not admit the receipt of five 
per cent, interest, he was bound to answer as to 
the amount of interest that had been received, as 
it would enable the court at the hearing to make 
an immediate decree for payment of principal 
and interest if the plaintiff established the trust. 
Parker Wdl.<i (18 Oh. D. 477) distinguished. 

^ Held, further (disseiitiente Cotton, L.J.), that 

e the (lefeiidant was not hound to answer inter- 

rogatory 23, for that an interrogatory asking in 
substance whether the defendant had ndt been 
in such a position that he must know whether the 
allegations in the statement of claim were true 
or false, did not relate to any matter in question 
in the cause within the meaning of Ord. XXX.I. 
r. 1. Munjan^ In re, Oirrii v. il'orqan, 39 Ch. H. 
316 ; CO L. T. 71 ; 37 W. 11. 243—0. A. 

To restrain Building across Public Pootpatb— 
Conversations,] — An action was brought by the 
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attornoy-genoral and a local boai'd to restrain the 
defendant fr(3m building across a public foot- 
path; The amended statement of claim alleged 
that at, a meeting of the board held after the 
commencement of the action the deferidant had 
attended and signed an agreement for settling 
the action on certain terms, and the plaintiffs 
.sought to enforce this agreement, or, in the alter- 
native, to restrain interference with the footpath 
by virtue of their original title. The defendant, 
byhis defence, denied the existence of any public 
right of way over the ground. He admitted the 
signature of the agreement, but alleged that it 
was obtained by thnjats and pressure after a long 
conversation and argument, and wdthont his 
having it read and explaiiu’d to him. The plain- 
tiffs delivered interrogatories as to the existence 
of a jmblic right of wa 3 ' over the land, and as to 
wTiat passed in the conversatmu at the board 
meeting, and at a conversation between the de- 
fendant and the plaintiffs’ solicitor before that | 

meeting. The defendant declined to answer 
those interrogatories, alleging that as to the 
n’ght of waj" iie was not bound to answ^er as to a 
right which he had denied by his pleadings; 
and that as to the conversations he ought not to, 
be called upon to answer till the plaintiffs’ 
scjlicitor had been examined and cro-ss-examined 
as to the conversation : — Hcfid, by Bacon, V.-C., 
that the defendant having by the statement of 
defence denied the existence of the right of way, 
was not bound to answer as to it, and that he ' 
wms not bound to answer as to the conversations, 
no discovery being requisite as to facts which the 
plaintiffs had the mean.s of establishing. But 
held, by the Court of Appeal, that the defendant 
was bound to answer as to the existence of the 
light of wa.v, for that one object of interroga- 
tories is to enable a party to obtain arhuissions. 
from the other jiartj’’, and' .so to relieve himself 
from the nece.ssitv of adducing evidence. Att.- 
Gen. V. GadtUl, .51 L. J., Ch. S70 ; 20 Ch. D. 519 ; 

46 L. T. 180 ; 30 W. R. 558—0. A. 

Held, also, that as the conversations w'ere 
material on the issue whethei-the agreement had 
been unduly obtained, the defendant must answer 
a.s to them ; and tliat it w'ould not bo right to 
allow him to delay answering until he saw what ■ 
account another person would give of wdiat had 
taken place. Ih. 

Persons present — Crrounds of liability.] — In 
an action against two defendants bj’- a plaintiff 
claiming to be a creditor of a late partner of one 
of the defendants, for all of whose creditora it 
w.as alleged the defendants were trustees under a 
deed of assignment of certain property, t he de- 
fence in substance wms, that the firm w’cre never 
indebted to the plaintiff, that the deed contained 
no trust for the payment of any debt of the late 
partner, but was an assignment by way of mort- 
gage to secure repaynumt to the defendants of a 
sum advanced by them to pay such of the late ; 

partner’s debts as they should in their discretion 5 

think fit, that neither the laic partner nor the | 

defendants ever recognised the plaintiff as a 
creditor, that the plaintiff was not a party nor ; 
privy to the deed, and that he was not aware of 
its existence until the bankruptcy of the late 
partner. 'J'he defence admitted a certain alleged 
interview, but denied the alleged purport, of the 
convensation thereat. BJaintiff stated that he 
had seen “ some accounts,” vrhich showed that 
the defendants had not properly discharged the 
debts. Interrogatories filed by the defendants 
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calling upon tlic plaintiff to set forth how the 
firm became collectively liable to the plaintiff, 
when eommunicatiou of the fact of the execution 
Of thedeed by the defendants to the plaintiff 
was marie, ami what accounts they were which 
the plaintiff had seen, were allowed, Johns 
James, 13 Oh. 1,). 370. 

An interrogatoiy as to the persons in whose 
presence communication of the almve fact was 
made, having been withdrawn. Bade v. Jacobs 
(3 lt.x, iJ. 335) observed upon. Jh. 

; In an action for dissolution of partnership in 
the jmsincss of surgeons, the plaintiff alleged 
that the defendant <• for some time past and 
snice troiu ahont” a certain date “so behaved 
and coijducted himself towards the plaintiff in 
the presence of ... many of the patients of 
the partnership,” as to make it impossible for the 
plaintiff to carry on practice with him. An in- 
terrogatory ))y the defendant caUing uiion the 
plaintiff to set forth the particulars and circum- 
stances of the occasions on which the defendant 
had so beliaved ami coiuliicted himself, allowed 
Zyou V. Tweddell, 1 3 Ch. D. 375. 

An interrogatory as to the names of the per- 
sons m whose presence the defendant had so 
behaved and comluctcd himself, disallowed. I?j. 
bee Jo/tTfs V. supra. 

The jdaintiffs sued as administrators toi’ecover 
pos.session of hereditaments for breach of a 
covenant contained in a lease ; the defendant 
a^god that the intestate verbally consented to 
the_ breach ot the covenant Held, that the 
plaintiffs were entitled to interrogate the defen- 
tlaut as to when the consent was given and 
as to the conversation which took place, but 
that they were not entitled to interrogate him as 
to tlie persons in whoso pj-csence the verbal con- 
■sent was given. Hade v. Jacobs. 47 L. J., Ex 74 • 

n 5 2(1 W. li. 15!)-^ 

■U. A. 
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as to what was done by those on board with 
regard to such navigation at the time of the 
accident, which stated in substaime tlmt the 
defendants were not on lioard at the time, ami 
had no luiowlcdgm or inforination respecting 
I the matters, inquired into, except as appeared 
by the protest of which the plaintiff’s had in- 
sjiection, was held insufficient, a.s it ilid not 
appear that there was any difficulty in thede- 
I fendants obtaining the required information from 
those who were in charge of the ship at the time 
'of the accident. JMehmo v. Flicker, 52 L J 
Q. B. 12; 10 Q. B. 1). ](;i ; 47 L. T. 724! 31 
W. It. 235; 5 Asp, M. C. 20 — C. A. 

In an action by owners of water mills to re- 
strain a canal company, who had statutory power 
I to take water from the river on which the 
; plaintiffs’ mills were situate, from wrongfully 
diniinishing the quantity of water in the "river 
to the injury of the plaintiffs, the deremkiits 
iiitciTogated the plaintiffs, ami aslmd them to 
give a list of the days between .specifiotl dates on 
which they alleged that the working of their 
mills wa.s interfered with by the negligence of 
the defendants. The plaintiffs answeind that 

they were unable tospecify the particular days : 

Held, that this answer was sufficient, ami that 
the plaintiffs were not bound to state whether 
I they had made inquiries of their agents, servants 
|aud_ workmen. Bolchow v. 'Flsbo.c (supra) 

I distinguished. liashotbam v. S/iropsbire Union 
liailways and Carnal Co., 53 L. J., Oh 327 ■ 
24 Ch. D, 110; 48 L. T. 902 ; 32 W E li? ’ 


Knowledge of Servant or Agent.] — In an 
action against a tramway company for negli- 
.gence, interrogatories were administered to the 
deiendauts asking (inter alia) whether or not 
the plaintiff did not raise his hand to warn the | 
cietendauts driver to stop, and whether or not 
such warning was seen by the driver. The de- 
fendants, by their .secretary, refused to answer 
on the ground that they had received no infor- 
mation beyond that coiitaineil in the driver’s 
xepor , am further stated that “ certain infor- 
mation had been collected by the solicitor with 
a view to establish the defence” : — Held that 
-such answers were insufficient. Pavitt v. Korih 
Jlctnijjolitan Jravncaijs Co., 48 L. T. 730. 

_ A party to a cause is not excused from answer- 
ing inteiTogatories relevant to the question in 
issue on the ground that they are as to matters 
which are not within such party’s own know- 
ledge, but are only within the knowledge of his 
^h’rived in the ordinary 
conisc of their employment; and he is bound 
to obtain the information from such agents or 
Phowsthat it wouhl be unrea- 
sonable to require him to do so. as thak eithcr 
01' servants have left his employ- 
unreasonable expensi, 

01 an unroa-sonable amount of detail or the like 
iherefnre, in an action by cargo owners against 
the owners of a ship, for a loss alleged to have 
arisen from neghgence in the navigation of such 
ship, by which she mn ashore and was stranded i 
an answer by the defendants to interrogatories 


Grounds on which Mine stated to he Worth- 
less.]--A statement of claim alleged that the 
defendant had advertised a worthless mine by 
means of private newspapers ami circulars con- 
taining false statements, and that the plaintiff 
J was thereby induced to take shares. Interron-a- 
tories were administered by the defendant, asking 
the grounds on which the plaintiff alleged the 
mine to be worthless, and that he shouhrset out 
the particular papers by which he had been 
deceived — Held, that the interrogatories ivere 
simply directed to show what were "the material 
facts upon, which the issues in the case would 
[be raised, and must be allowed. Aslilcn v. 
Taylor, 38 L. T. 44—0. A. 


To Specify Acts of Misconduct, &c., relied 
on.]— The drfemlant employed the plaintiff as 
manager of his business under a written arn’ee- 
ment at a salary and a commission on the gross 
.anmunt of sales. Disputes having arisen, the 
detemlant summarily dismissed the plaintiff. 

I liie plaintiff commenced an action for Avrongfni 
dismissal. The defendant by his tlcfeuce allmj-ed 
specihe acts of misconduct against the plaintiff, 
aiKl also allegcfl m general terms other act.s of 
misconduct justifying lhe(iismi,ssal. The plaintiff 
e.xhijited tour interrogatories, of wliidi the 
[ substance was to a.sk the defemlaiit to specify 
' 1'ue acts of misconduct on which he relied, and 
a fifth mierrogatory asking for the total amount 
eff the grass procctols of sales during the period 
I'rn plaintiff claimed rcuiunorariou. 

xho defendant refused to answer the first four 
interrogatories on the ground that, they related 
to the case oi the defendant, not of the i.laintiff, 
interrogatory, on the ground that, 
as the right to an account of commission was 
disputed, the defendant was not bound to give 
such account at that .stage of the ad ion i-Hdcl, 

1 that the interrogatories must - be answered. 
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Saii/i(7cn‘ v. Jimi'ft. 47 L. J., Ch. 440 ; 7 Ch. D. 
435 ; 37 L. T. 701) ; 20 W. 11. 220~C. A. See 
Brnlmn^ v. Lou\ siijira, col. 3,12. 

In au action for <lisKolution of partnership in 
tl\e business of surgeons plaintiff alleged that 
the defendant “for some time past and since 
from about” a certain date “so Ixihaved and 
conducted himself tmvards the plaintiff in the 
prest'n<.;e of . . . many of the patients of the 
partnership;” as to make it impossible for the 
plaintiff to carry on ])ractice with him. An 
interrugatoi-y by the defendant calling upon the 
plaimiii; to set forth the particulars and circum- 
stances of the occasions on which the defendant 
iiad so hdiavcd and conducted himself, allowed. 
ILyim T. Tweddell, 13 Ch. 1). 375. 

Breach of Trust.] — In an action for specific 
performance of an agreement to sell the remainder 
■of an underlease of hoirsc property to the plain- 
tiffs, who were trustees for a married woman, 
interrogatories by the defendant, who had notice 
that tlicy wore trustees, but no notice of the 
actual trusts, for the purpf)se of establishing that 
the proposed investment of the trust funds in 
the purchase was a breach of trust, were ordered 
to be struck out as irrelevant. Mrmsd'dd v. 
Cluhh-.rlwusa, 4G L. J., Ch. 3U ; 4 Ch.‘D. 82; 
35 L. T. 590 ; 25 W. R. 68. 

As to whether Persons sued as Married were 
so.j — A plaintiff sued the defendants as man 
and wife, and then asked them whether they 
were married. The interrogatory was ordcrerl to 
be struck out. The plaintiff did not appeal 
because he considered that a part of the re- 
maining interrogato,ries would oblige an answer 
to the question disallowed. Tlie defendants 
neglected to answer that part of the interroga- 
tories : — Held, that they wore not bound to 
answer. Smith v. Benj, 36 L. T. 471 ; 25 W. R. 

Accounts — Administration Action.] — Inan ad- 
ministration action the persons beneficially en- 
titled Irave a right to call upon an executor 
defendant before the hearing or the close of the 
pleadings, to answer interrogatories by which he 
is required to make discovery on oath of the 
accounts of the estate. This rule has not been 
abrogated or altered by the Jiidicature Acts ami 
Rules. Senible, that in such a case, if an account 
has been alre.ady rendered, it would be a sufficient 
answer to verify such an account. SiitcUJfr, In 
r<?, Alison v. Alison, 50 L. J., Ch. 574 ; 44 L. T. 
547 ; 29 W. R. 732. 

Of Partnership. ] — Interrogatories seeking 

to obtain accounts : — Hel<l to be premature and 
disallowed. Barker v. 18 Ch. D. 477; 

45 L. T. 517 ; 30 W. R. 392. And see Lijo?i v. 
Tweddell, IS Gh. B. 

Question as to Defendant’s Title— Action for 
Recovery of Land.] — In an action for the 
recovery of land the plaintiff' is eiditletl to dis- 
covery as to all matters relevant to his own and 
not to the defendant's case. In an action for 
the recovery of land the plaintiff- claimed .as 
as assignee of co-heiresses of a deceased intestate 
o-\vner of the laiul, and the defendant relied on 
his possession ancl also set mp the Statute of 
Limitations • — Held, th.at the plaintiff was en- 
titled to inten-ogate the defendant as to matters 
relevant to the pedigree and heirship of his 
assignors and as to alleged admissions by the 
defendant that his possession of the land -was as 
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trustee for the intestate and her heirs, oven 
though the plaintiff might have other means of 
provin.g the facts inquired after ; and that the 
defendant must answer the interrogatories in 
substance, subject to any privileges against par- 
ticular discovery which he might be entitled to 
claim. JAjell Kc7inedy, o2 L. ,L. Ch. 3<sr) ; 8 
App. Caa. 217 ; 48 L. T. 585 ; 31 W. R. G18— 
H. L. (E.) 

In an action by an administratrix for recovery 
of lantls which foimerly were in the possession 
of the deceased, the defendant was not, compelled 
to .answei' inten’ogatories as to the circumstances 
under -which he went into })Ossession, the instru- 
ment (if any) under which he held, and the 
character of his possession. If in an action for 
recovery of laud it is alleged that there are pecu- 
liar circumstances entitling the plaintiff to ad- 
minister interrogatories of such a character as 
tlio above, there .should be an affidavit setting out 
the facts relied on. lUeashy v. Jileaxhj, 10 L. B. 
Ir. GO. 

Defendants in their defence to an action of 
ejectment pleaded that they were in possession, 
“ by themselves or their teuanls.” The plaintiffs 
delivered an interrogatory asking them to give 
“ the names of the tenants .referred to in their 
defence, to state the nature of their tenancies, 
and the dates at which the same were respect ively 
created ” ; — Held, that the interrogatory did not 
require the defendants to discl(-)se what related 
exclusively to their own title, and that the 
plaintiff’s were entitled to information as to the 
<lates but not as to the nature of the tenancies. 
Eyre v. llodycrs, 40 VV. R. 137, 

Lay Hector — ''tlicar.] — In enaction by the 

lay rector of a parish claiming the freehold in the 
chancel and churchyard against the vicar of the 
parish and his churchwardens, interrogatories 
were disallowed which inquired into the evidence 
of the plaintiff’s title. Garland v. Oram, 65 
J. P. 374. 

Minerals.] — The plaintiffs brought an ac- 
tion for an account of coal worked by the defen- 
dants under certain closes of land, and an injunc- 
tion to restrain any further working, and by their 
statement of claim alleged that they were entitled 
to the minerals untler the said closes of land. 
'The defemlants denied the title of the plaintiffs, 
but did not set iip any title in themselves. The 
l)laintiffs administered interrogatories to one of 
the ileferidaut firm, one of which required him to 
set forth “ under or by what, if any, conveyance, 
assignment, lease, licence or authority, the de- 
fendant firm claim to be entitled to the coals and 
minerals nndeiTying the cloijesin que.stion, giving 
the dates and names or parties to any sucli con- 
veyance, assignment, or lease, ami the names of 
the [jersoii or respective persons from whom they 
allege that they obtained any such licence or 
authority, and giving the date of any such 
licence or authority, and stating whether the 
same be in writing or not.” The dofencluut 
objected to answer such interrogatory, whereupon 
the plaintiffs applied for and obtained an order 
for a further answer, but the order did not direct 
to what extent the answer should go : — .Held, on 
motion to discharge- the order, that the order "W'as 
right. Cayley Sandy or oft Brick, 'Tile, and 

Colliery Co., 33iW. R. 577. 

Commonahle Rights— Discovery of Plain- 
tiff's Evidence.] — B. and H., two landowners in 
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the 1 jarisli of M.. brought an action for a {ieclai-ation 
tlvat a piece of land foi’nicd part of M. Common, 
and to establish commonable rights thereover. 
N. sued as owner in fee of a beerhouse and three 
cottages, and the plaintiffs pleaded the exercise 
of the rights claimed from time immemorial. 
Ifhe defendant was the lord of an adjacent 
manor, and his defence was- that the piece of 
land never formed part of M. Common, but was 
common: land forming part of bis own manor; 
that if tlie plaintiffs ever had any rights of 
common thereon such right had been extin- 
guishei : that some of the rights coulfl only be 
u.sed in respect of ancient tenements, and that 
th(i beerhouse and three cottages in respect of 
which N. sued hatl no land held therewith. After 
the defence had been delivered, the defendant 
administered interrogatories to the plaintiffs, 
ashing in effect — (1.) How long the plaintiffs 
had been owners or inoprietors of their pro- 
jicrties, and for what estates, what was the 
tenure thereof, and whether those lands were 
within the limits of any and what actual or 
reputed manors, and whether any such premises 
were ancient messuages, and whether the beer- 
house and three cottages had any and what lands 
appurtenant thereto or held therewith. (2.) 
Whether the plaintiffs or their predecessors in 
title, as proprietors or occupiers of any lands in 
M., or under any other alleged title, hadexercisoil 
the rights claimed upon any and what part of 
M. Common, or u])on any and what part of the 
piece of land in ([uostion. (3.) The plaintiffs 
Avere asked to set forth particulars of their e.xer- 
cise of such rights, and whether they did so by 
any licence or in consideration of any and what 
payment. The plaintiffs objected to answer 
these interrogatories on the ground that they 
related exclusively to their owm title and to the 
evidence- they should adduce at the heaving. 
Upon a suimnons that the plaintiffs might be 
ordere<l to make a sufficient answer : — HcUl, that 
the plaintiff N. must answer so much of the first 
interrogatory as asked, w'hether the heerhouse 
and cottages had any lands appurtenant thereto 
or held therewith, because he had not pleaded 
that they hail, and the dofondant had pleaded 
that they had not ; but that the rest of the 
interrogatories need not be answered, because 
they Avere in effect directed to the discovery of . 
the evi<lence by Avhicb the plaintiffs intended to ' 
prove their case at the hearing. FMdc v. Jnoohs, i 
(3 Ex. I). 33-0 timMioffmanitv^PostiU (L.E. -i Ch. 
673) explained, Lowndes v. Darks ((5 Sirn. 468) : 
dissented from. Bidder v, IJrid/ies, 51 L. T. 818 ; ' 
33 W. E. 272. 

On appeal by the defendant the quesbon was 
left to the judges of the Court of Appeal as 
arbitrators to settle Avhat part of the iuterro- 
gatories should be ariSAveind, and the plaintiffs 
Avere directed to ansAver further parts of them. 
8. a, 54 L. .T., Ch. 71)8 ; 29 Ch. H. 29 ; 52 L. T. 
453 : 33 W. E. 792— C. A. 

See further as to Interrogatories relating to 
title, infra, D, Y, 1, b. (post, cols. 958 et seq.). 

In Actions relating to Price on Sale of Horses.] 

’ — In an ad-ministration action a horsedealcr 
brought a claim against the estate of the testator 
for charges connected with the purchase and 
sale of horses for the testator, and for the stand- 
ing of horses at livery, for several years. The 
executrix disputed the amount charged, and 
alleged that the horsedealcr had sold, several 
horses, as agent for the testator on commission, 


and asked for discovery of entries in the horse- 
dealer’s books relating to the sales. The horse- 
dealer alleged that he had neAmr sold horses on : 
commission as agent for the testator, but on the 
terms that he should pay the testator a fixed 
sura for each horse, and sell it, again on his oAAm. 
account for Avhat he pleased, retaining the 
difference, if any, by way of profit : and this 
Avas the custom of all horsedealers of good stand- 
ing. And he declined to disclose the prices at 
which he had sold the horses, as being irrelevant 
to the issue, namelj'-, Avhat the agreement oi- 
cour.se of dealing between himself and the tes- 
tator was Held, that the discovery Avas irrelo- 
A\aut to the Issue ; and the court in exercise of 
its discretion under Ord. XXXI. r. 19, ref u.sed to- 
order discovery to be made except as to the 
dates of the sales. Leigh., In re, liowclrjTe v, 
Leigh (Steward's Claim), 6 Ch. D. 256 ; 37 L. T. 
557 ; 25 W. E. 783— C. A. 

! Evidenc,e of the course of dealing of other 
horsedealers admitted to shoAV that tlio alleged 
agreement with the testator Avas not an unroason- 
I able one. Ik 

The plaititiffs claimed 1,732^. 10, s., the price 
■ of three hftrses alleged to have been sold by them 
to the defendant. By hi.s statement of defence 
I the defendant denier that the horses AAmre sold 
' to him, and further alleged that the prices- 
j charged were excessive, and that the httrses Avere- 
j ordered by his Avife Avithnut any authority to 
j pledge his credit for them. Eeply, that the horses 
' were necessaries suitable to the estate and degree 
! of the Avife. — The folloAving interrogatorie.s Avere- 
admini.stere<l to the plaintiffs : — 1. State the date 
Avhen you purchased each of the horses alleged 
by you to have been sold to the defendant on,, 
ikc. — 2. State, if you did in fact purchase each oi'- 
any of the said horses, and Avere in fact the owners; 
of the same, Avhen, as you allege, you sold them 
to the defendant. 3, Give the exact amount you. 
paid or had contracted to pay for each of the said 
horses. — 4. If you were not the OAvners of the 
said horsc.s or any of them at the date when, as 
you allege, you sold them to the defendant, state 
.specifically and in detail hoAV and under Avhat 
cireiinistances you had each and every of the said 
horses in your custody, possession, or control. — 
5, State specifically and in detail the date or 
dates upon Avlfich yon received the said horses, 
into your control : — Held, that the 1st and 3r<l 
interrogatories Avere relev.ant and material to the 
issues, and ought to be ansAAmred ; but that the 
2nd, 4th, and 5th Avere inadmissible. Skeimrd v- 
Lnndsdale (^Lord), 5 C. P. D. 47 ; 28 W. E. 324. 
Affirmerl, 42 L. T. 172— C. A. 

Action for Hon-Delivery of Cargo.]— The de- 
fendant, a shipowner, Avas sued by the OAvners of 
the cargo and charterers for non-delivery of 
cargo. The defendant alleged that the non- 
delivery was caused by perils of the sea excepted 
in the charter-party and bill of lading: — Held, 
that interrogatories asking the plaintiff AA-hether 
the cargo was insured, and if so, Avith Avhom, by 
AA'hom, and to Avhat amount,, AAmre irrelevant and 
therefore inadmissible. Bolekoio v. Young, -12 
L. T. 6(50. 

Action to recall Probate — Undue Influence.} 
— The plaintiff sued to recall probate on the 
ground that the testator was not of sound 
min<l, and that the Avill Avas obtained by the 
undue influence of the defendants, tAAm of Avhom 
were the executors, and the third universal 
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legatee. The pin intiff deliveml interrogatories j 
for the oxaniiuation of the defendants, asldiig 
what sums they had received from the testator 
by way of payment for services, loan, or gift, 
and whether the universal legatee had since' the 
death of testator made over any and w’hat part 
of the property to the other defendants. The 
defendants declined to answer these inter- 
rogatories as irrelevant : — Held, that the inter- 
rosatories must be answered, the period in the 
. first interrogatory being limited to three years. 
IMlmrini, In rr, Tount/ v. Ilolloicu.y, ;>{> L. J., P. 
81 ; 12 lb D. 167 ; 57 L. T. 515— G.’ A. 

Action for Infringement of Patent — Particn- 
lars — Documents.] — An action was bimight by 
the registered owner of two letters patent for 
similar inventions, dated in 1883 and ISS-t, for 
infringement of both patents. The plaintiff 
discontinued the action so far as relate(l to the 
patent of 18S-t. The defendants then delivered 
interrogatories as to what constituted infringe- ! 
ments of both intents, and they asked him as to 
documents in his possession relating to tlie pi-e- 
paration of the specifications filed under both 
patents. The plaintiff declined to answer on the 
ground that the particulars of infringement had 
been sufficiently stated by him, and as to the 
documents, that they were confidential communi- : 
cations between himself and his solicitor and j 
counsel, and that such documents were privileged ; 
and that, as regarded any documents relating I 
to' the patent of 18S4, the interrogatories w'ere 
irrelevant to the issue. The plaintiff’s solicitor 
had also acted as his patent agent : — Held, that 
the plaintiff was not obliged to give any further 
answer as to the particulars of breaches ; that 
the plaintiff’s answer as to doc\imonts was in- 
sufficient, as it did not distinguish betweeu the 
communications between him and his solicitor as 
such, and communications between him and his i 
solicitor in his character of patent agent ; the ' 
former class only being privileged. Moseley v. 
Victoria Rvhher Co., 55 L. T. 482. 

Action against Licensee of Patent for Account 
— Secret Process— Hames of Customers.] — Action : 
against a licensee under a patent for account 
and royalties. ■ 'The defendant denied user and 
alleged that the process employed by him was a 
secret process of his own. The plaintiff closely 
interrogated the defendant as to his process by 
detailed reference to the pLaintiff’s specification, 
and also required names of some of the defen- 
dant’s customers : — Held, that the defendant was 
bound to answer fully so long as he did not dis- 
close his own secret : — Held, also, that the inter- 
rogatory as to his customers must be answered. 
Ashworth v. Rohert.'i. 60 L. J., Oh. 27 ; 45 Oh. D. 
623 ; 63 L. T. 160 ; 31) W. E. 170. 

Libel — Comparison of Handwriting.] — In 
order to prove that tlie defendant was the 
W'riter of a libellous letter, he may be interro- 
gated as to whether or not he was the writer 
of another letter addressed to a third person, — 
as leading up to a matter in issue iir the cause, 
and tlierefore relevant. Jones v, Richards, 15 
Q. B. D. 431). 

Sfames of Persons, though probably Wit- 
nesses.] — In an action for libel the defendant 
pleaded that the libel was true. The sub- 
stance of the libel was that the plaintiff had 
fabricated a story to the effect that a certain 


j circular letter purporting to be signed by the 
defendant had been .sent; round to the defen- 
dant’s ct)mpetitors in business. 'The plaintiff had 
in speeches and letters stated that he had seen a 
copy of the alleged letter, that two of sxieh letters 
were in existence in the ]io.ssession respectively of 
a firm of baiikens and a firm of manufacturers at 
Birmingham, and that his inform.ant in the mat- 
ter was a solicitor of high standing at Birmingham. 
In interrogatories administered by the defen- 
dant the plaintiff was asked to state t hc name and. 
address of his informant, in whose hands he had 
seen the copty of the letter, ami the names and. 
addresses of the persons to whom the letter had 
been sent and in whose posses,sion the two 
letters existed : but he refused to do so on the 
ground that he inteivded to call those persons as- 
his witnesses at the trial : — .Held, that the defen- 
dant was entitled to discovery of the names and 
addressies of such persons as being a substan- 
tial part of facts material to the case upon the 
issue on the jjlca of justification. Marriott v. 
Chumherluin, 55 L. J.. Q. B. 448 ; 17 Q. B, D. 
154 ; 54 L. T. 714 ; 34 W. R. 783— C. A. 

In an action for libel contained in a private 
letter written by the defendant, the jdaintiff 
cannot interrogate the defendant as to the per- 
son or pjorsons from whom he received the 
information contained in the letter. Maclwnzie 

V. Steinhoff, 54 J. P. 327. 

Newspaper — ^Name of Correspondent- 

Manuscript.] — In an action against the pub- 
lisher of a newspaper for a libel contained in a 
letter from a correspondent and in a leading 
article thereon the defence was that the alleged 
libel consisted of an accurate reiiort of certain 
public proceedings and fair comment thereon : — 
Held,' that the plaintiff was nob entitled to 
interrogate the defendant as to the names of 
the persons on whose information the reports 
were based, or the name of the correspondent 
who wrote the letter, or as to the original manu- 
script of the letter. Ilennessy v. Wright, 3& 

W. R. 879— C. A. 

In an action of libel .against the proprietor of 
a newspaper, if the defendant admits the jnibli- 
cation of the words complained of, the plaintiff’ 
is not entitled to interrogate the defendant as to 
the name of the writer of the words, unless, the 
identity of such writer is a fact material to some 
issue raised in the case. Gilmm v. JStwis, 58. 
L. J., Q. B. G12 ; 23 Q. B. D. 384 ; 61 L. T, 388 ; 
.54,1. P.104. 

Inquiry as to Extent of Circulation of 

Newspaper — Inquiryasto Source of Information.] 
— In an action for libels containetl in a news- 
paper and a pamphlet, accusing the plaintiff of 
being the author of ccrtaiii discreditable letters, 
copies of which were printed in the libels, the only 
defence being payment into court of 40a-., which 
the defendants alleged to be enough to satisfy 
the plaintiff’s claim, the plaintiff delivered inter- 
rogatories, asking, by the first .and second, as to 
the extent of the circulation of the newsiiaper 
and pamphlet, and, by the othei'.s, as to the names 
of the persons fi'om whom the letters were 
obtained, what was pai<l for them, and what 
inquiries were made, and what .steps taken, to. 
test and verify the information supplied to the 
defendants. The defendant.s answered, as to the 
first two interrogatories, admitting a large cir- 
culation, but declining to answer further, on the 
ground that the information required could not 
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which would be to compel the defendant to make 
a further atlidavil as to documcaits. There may 
! possibly be cases in -which, after a sulliciciit 
affidavit as to documents has been made, the 
I court will allow the plaintiff to deliver an iuter- 
I rotatory as to some specilic document or <locu- 
I raents, but whelher this shall be allowed is a 
! matter within the disfretinn of the judp-e in each 
i particular case, and though his decision can be 
I appealed from, tlie Court of Appeal will Jiot 
I readily reverse it. Jones v. Monte ]'i(leo Grts Co. 

! (f) Q. B. D. oah) csplained. irall v. Trnntan, ol 
! L. J., Ch. 717; 2i) Ch. D. 307 ; ol L. T. oSO— 
0. A. 

In an actioir for the recovery of land the 
defendant claimed that certain documents men- 
tioned in his affidavit of documents were privi- 
leged from production, on the ground that they 
supported liis title and did not contain anything 
impcaching his defence or supporting the plain- 
tiff s case. The defendant’s affidavit was suffi- 
cient on the face of it. The [jlaintilfs proposed 
to administer interrogatoi-ies to the defeiulant 
for the purpose of showing that the documents 
in question supported the plaintilf's title, and 
therefore that they were not privileged from 
production : — Held, that the interrogatories were 
inadmissible. Jones v. Monte Video (ius (h, 
(5 Q. B. D. 55(1) and IlalJ v. Tnamin (2i} Oh, D. 
307) followed. MieJioll v. Vlteelee, u~> L. J., 
Q. B. 231 ; 17 Q. B. D, 101 ; 34 W. li. 425— 0. A. 

Interrogatories in Cross-examination — 

Contentious Affidavit.] — The defendant in an 
action for recovery of land having made an 
affidavit of documents, which stated that he had 
in his possession certain documents numbered 
and tied up in a bundle marked -with the letter 
A, and that ho objected to proiluee such docu- 
ments on the grouiid that thej' related solely to 
his own title, and did not in any way tend to 
prove or support the title of the plaintiffs, the 
plaintiffs administered interrogatories to the 
defendant, asking wlicther such documents did 
[ not include a will mentioned in the statement of 
I claim and relieil upon by the plaintiffs in sup- 
port of their title, and whether the defendant had 
ever seen the will, and, if so, when last and 
where. The dofondant ohjectetl to answc]- the 
interrogatories. The plaintiffs thereupon applied 
for an order that the defendant shouhl further 
answer, and at the hearing sought to make use 
of an affidavit in contradiction of defendant’s 
affidavit of documents : — Held, that a contentious 
affidavit was not admissible to contradict the 
defendant’s affidavit of documents, and that the 
plaintiffs were not entitled to a further answer. 
Morris v. Edwards, CO L. J., Q. ?>. 2S)2 ; 15 App. 
Gas. 309 ; 63 L. T. 26— H. L. (E.) 

Question as to the Credit of Witnesses only,] — 
Questions -which go merely io the credit of rho 
witiiess, and might be put in cross-examination, 
cannot be put as interrogatories to a party, and 
are as such irrelevant, AUhusen v. Lahmehere, 
47 L. J., Ch. 819 ; 3 Q. E. JJ. 654 ; 39 L. T. 
207 ; 27 W. E. 12—0. A. 

As to Damages.] — Interrogatories as to the 
I amount of the damages claimed are only adrais- 
' Sible, as a rule, where the defoudant does not 
directly traverse the plaintiff's claim, but has 
either })aid money into court or can show that 
such claims arc pi'imS. facie extortionate. Clarke 
V. Bennett, 32 AV. 550 . 


be obtained without a difficult and troublesome 1 
inquiry, that the answer would involve disclosure ! 
of the defendant.s’ business transactions, and that I 
the precise immbcr of copie.s issued was not I 
^material or relevant, and declining to answer the i 
other interrogatories on the ground that theyj 
were irrelevant and not material, and that tlieir I 
■object was to discover the evidence to beaddueed 
an support of the defendants’ case, and that they 1 
were unroasoii.able, unnecessary, and vexatious, 
and not put boml tide for the purposes of the 
action, but for the purpose of criminating third 
parties, not parties to the action, and that the 
matters inquired into related solely To the defen- ' 
clant’s ease. On an application by the plaintiff 
for an onler for a further answer: — Held, that 
as to the first and second interrogatories, the 
defendiints w'ere bfjnnd to answer further, stat- 
ing aijproxiinately the extent of the circulation, 
but Thai tlie otlier intcrrog,atories were not 
.sufficiently relevant or material to entitle the 
plaintiff to an answer. Barncll v. Wadter. 59 
L. J., Q. B. 125 : 24 Q. B. I>. 441 ; 62 L. T. 75 ; 
38 AY, R. 270 : 54 ,1. ?. 311. 

In an action for libel against a newspaper 
which is well known in the locality in which the 
action i.s to Ijc tried an interrogatory asking the 
number of copies printed and circulated of the 
issue containing the libel is irrelevant and will 
not be allowed. Parnell v. Walter (supra) over- 
ruled. W h if taker v. Searhoroveih Post" Kews- 
j}uper Co., 05 L. J.. Q. B. .564 ;'[189()] 2 Q. B. 
148 ; 74 L. T. 753 ; 44 AV. li. 657— C. A. 

Semble, in the case of an obscure newspaper of 
sm.all circulation the interrogatory is relevant. Ib. 

- — As to Publication in Newspaper.] — In an 
action for libel in which the defeudant traversed 
the publication ; denied that the words w'ere 
published of the plaintiff, or in the defamatory 
jsense alleged : ami pbrnded fair comment, the 
plaintiff exhibited iiiterrog.atorics, asking wdiether 
the defendant publislietl the libel in two Irish 
paper.s specifiwl in the interrogatories, and 
whether the words were not published of the 
plaintiff. The defendant was also interrogated 
^No. 4) as to whether lie <lifl not publish the 
words coiTqdainod of “in the London ‘ Times ’ 
newTspaper or some other and what newispaper '? ” 

“ AVhen did such publication take place ? ” The 
defendant answ'ercd :ill the interrogatories in 
the one answer as follow's : “That in boii.a fide 
■comment on the conduct and kiiguiage of the 
plaintiff, and in reference to matters of imblic 
intere.st, I caused to be printed and published of 
and concerning the plaintiff and others in the 
several newspapers in the said interrogatories 
mentioncil the words in such interrogatories 
referretl to, honestly believing the same to be 
true and lyifbout malice” Held, that except 
as to The fourth iiiterrogatoiy, the answer wuis 
sufficient and was not objectionable, on the 
ground of its qualified form, but that a further 
ausw'cr should be given to Ho. 4, giving the date 
of the alleged publication. Malone v. Fitz- 
gerald, 18 L. K., Ir, 187. 

As to Documents— Sufficient Affidavit.] — See 
Jones v. 2[onte Video Gas Co., 49 L. J., Q. B. 627; 
A Q. B. H. 556 ; 42 L. T. 639 ; 28 AV. 11. 758— 
C. A., ante, col. 706. 

After defendant has made a sufficient affidavit I 
■of documents, the jilain tiff will not be allowed to 
administer to him a general roving interrogatory ' 
as to documents in his possession, the effect of 


DISCOYEEY--/«ierro.^afor2es. 


Professional Privilege.] — L. brought an action 
aguiJiJfi K. to 3‘ceover posKcsision of real estates 
formerly Ijcloiiging ti.i A. D., wlio hail died 
iuresiatc;. His title was under a conveyance 
from persons who claimed to be the co-heiresses 
of A. I*. K. brouglit an action against L. for 
penalties uinlcr i52 Hen. 8, c. 9, on the ground 
that he had bought a pretendeil title. L. 
exhibited iiiterrogalorics in the latter action for 
the exMininaliun of K., by some of which various 
questions were asked as tf> the pedigree of the 
alleged oo-heiresses. K. answered that he had 
no ’personal knowledge of any of the matters 
iiiqnircd after by those interrogatories, and that 
sueb information as he had received in respect of 
them had been derived by him from information 
procured by his solicitors or their agents in and 
fur the purpose of defending his title to the 
e.-tates, and he submitted that he ought not to he 
reqtiii’ed to put in any further answer: — Hold, 
that sittee K.’s only information as to the 
tmiitors of ]icdigree inquired after arose from 
privileged communications which he was not 
hound to disclose, and the matters inquired after 
were not sim[)lc matters of fact patent to the 
senses, he ought not to be compelled to answer on 
his belief as to those matters. Kemiedy v. 
Lydl, 23 Ch. D. 387; 48 L. T. 455; 31 
R. 591—0. A. Affirmed, 9 Ai)p. Gas. 81— 
H. L. (E.) 1 

The iirivilege fi-om discovery resulting from 
professional confidence does not extend to facts 
communicated by the solicitor to the client 
which cannot he the subject of a confiilential 
communication between them, even though such 
facts have a relation to the case of the client in 
the action. A plaintiff interrogated a defendant 
as to whether interviews and corresiiondence had 
not, between certain dates, taken place between 
their respective solicitors, and also between the 
ilefendant’s solicitor and a third person, in refer- 
ence to an agreement the specific performance 
of which it was the object of the action to: 
enforce. The defendant declined to answer the | 
interrogatory, so far as it related to communi- j 
cations between his solicitor and other perisons, | 
on the ground that he had no personal know- ' 
ledge, and the only information he had was 
derived from confidential communications be- 
tween him and his solicitor in reference to his 
defence in the action : — Held, that he must make 
a further answer. Foaltes v. Wehb^ 54 L. J., Gh. 
252 ; 28 Oh. D, 287 ; 51 L. T. 624 ; 33 W. 11. 
249. 

Power to go behind Affidavit.] — ^Whero 

in an answer to interrogatories the party inter- 
rogated declines to give certain information on 
the ground of professional privilege, and the 
privilege is properly claimed in law, the court 
will not require a further answer to be put in, 
unless it is cleaily satisfied, cither from the 
nature of the subject-matter fur which privilege 
is claimed, or from statements in the answer 
itself, or in documents so referred to as to become 
part of the answer, that the claim for privilege 
cannot possibly be siihstantiated. Lyell v. Koi- 
mHlij, 53 L. J., Ch. 937 ; 27 Ch. D. 1 ; 50 L. T. 
730— 0. A. 

The mere existence of a reasonable suspicion 
which is sufficient to justify the court in requir- 
ing a further affidavit of documents is not enough 
when a claim for privilege in an answer to inter- 
rogatories is sought to be falsified. Ih. 

The defendant K. in his answer to interroga- 


tories objected to disclose certain informatiorx 
asked for by the plahitiff L. on the ground of pro- 
fessional privilege, which the court held properly 
claimed in law. L. souglit by reference to cer taira 
admissions in the answer itself, and from docu- 
ments referred to in the interj'ogatoriesand answer, 
as well as from documents sclieiluled to K.'s affi- 
davit of document s, to show that the in forraatioii 
sought was obtained uniler circumstances which 
negatived the claim of privilege, and sought a 
further answer ; — Held, that no further amswer 
.shoirld he required, as the admissions in the 
answer tuid in the documents referred to thei’eiia 
only raised a case of suspicion at the most, which 
might be capable of explanation if iv. were at 
liberty to make an affidavit. lb. 

The court declined to decide how far, under 
the present practice, i-eferenoe could be made, as 
against the interrogated partjq to any document 
in his possession not refcrreil to in his answer, 
but only scheduled to liis affiiiavit of documents. 
Ih. “ 

And see generally as to Professional Privilege, 
post, D. IV. (coLs. 910 et seii.). 

Tendency to Criminate — Refusal to Answer.] 
— Wlierc a witness refuses to answer a question 
put to him on the ground that his answer might 
tend to criminate himself, his mere statement 
of his Ixelief that his answer will have that effect 
is not enough to excuse him from answering, 
but the court must be satisfied from the cir- 
cumstances of the case, and the nature of the 
evidence which the witness is called upon t©. 
give, that there is reasonable ground to appre- 
hend danger to him from his being compelled ta* 
answer. But, if it is once made to appear that 
the witness is in danger, great latitude should, 
be allowed to him in judging for himself of tho: 
effect of any particular question. Subject, how- 
ever, to that reservation, the judge is bound to- 
insist on the witness answering, unless he is. 
satisfied that the answer will tend to place him 
in peril. Rry. v. Boyes (1 B. & S. 311) approveiL 
and followed, lleyholds, Ex 2i>i)de, Itm/nolds^. 
In re, 51 L. J., Ch. 756 ; 20 Ch. D. 294 ; 46 L. T. 
508 ; 30 W. R. 651 ; 46 J. P. 533— C. A. 

When the answer to an interrogatory might 
tend to criminate the person interrogated, he 
may refuse to answer, but the interrogatory is. 
not therefore objectionable. Ih. 

Where a persoir interrogated refuses to answer 
an interrogatory on the ground that his answer 
might tend to criminate himself, if the court can. 
clearly and affirmativelj'^ arrive at the conclusion 
that there is no reasonable gi'ouud for believing, 
that it would have that effect, it has jurisdiction 
to compel an answer. But, if a corpus delicti, 
or an act which there is reasonable ground for 
believing amounts to a corpus delicti, is shown 
to exist, the court should have very clear evidence 
that danger to the deponent cannot reasonably 
be apprehended before it declines to allow the 
privilege claimed. Bradley y, Clayton, 26 L. R.., 
Ir. 405. 

Leave to Administer.] — Leave to ad- 
minister interrogatories ought not to he refused 
on the ground that it is plain from the nature of. 
the case that they must necessarily criminate the 
party interrogated, who cannot answer them 
without admitting that he has been guilty of 
felony ; he may, however, decline to ansM’or 
them, Harvey v. Zorelun, 54 L. J., P. 1 ; LQi' 
P. D. 122 ; 33 W. R. 188—0. A. 
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In Wliole or Part.]~If a judge thinks that 
interrogatories as a whole, or eu bloc, are vexa- 
tious or unreasonable, he ni;iT strike out the 
; whole of them without sifting the mass for the 
' purpose of saving those questions which may be 
reasonable and tit. And he may, if he thinks 
i proper, allow the parties whose interrogatories 
have been struck out to administer interrogatories 
again to the opposite party, Cawley v. JJurton, 
33W. R, 33. 

If the judge considers a set of interrogatories 
to be as a whole prolix, oppressive, or unneces- 
sary^ he has power to strike them all out, though 
some of them maybe unobjectionable. Sam- 
mons y. Bailey (infra) overruled. OjfpenJteim 
V. Sheffield, supra. 

Objections should be Specific.] — Objections to 
answers to interrogatories must be specific. A 
party cannot, by objecting at chambers in a 
general way to the answers given, or by object- 
ing to a particular answer, entitle himself to an 
appeal from the order of the judge rrpon the 
sufficiency of all the answers, or of those not 
specifically objected to. Church, v. Perry, 36 
L. T. 51.3. 

A party who applies to strike out interroga- 
tories must, unless they are altogether an abuse 
of the practice of the court, specify those to 
which he objects, Allhnsm v. Lahmchcre., 17 
L. J., Ch. 819 ; 3 Q. B. D. 654 ; 39 L, T. 207 ; 
27 W. E. 12— C. A. 

j Whether Objection to be taken in Affidavit 
in Answer.] — Objections to particular inter- 
rogatories on the ground of irrelevance, or that 
they seek discovery of the other party’s evidence, 
must be taken in the aflidavit in answer, arxd do 
not afford ground for setting aside tlic interroga- 
tories. Oay V. Luhouchere, 48 L. J., Q. B. 279 ; 
4 Q, B. D. 206 ; 27 W. E. 413. 

An order cannot be made under Ord. XXXI. 
r. 7, striking out those parts of a set of interroga- 
tories which the judge considers objectionable. 
An}'- objection which the party interrogated may 
have to answering should be taken in the affidavit 
in answer. Sammons v. Bailey, 59 L. J., Q. B, 
,342 ; 24 Q. B. D. 727 ; 38 W. R. 605. 

Where any party objects to answer interro- 
gatoi’ies on any of the grounds mentioned in 
r. 7, he is entitled to apply for an order under 
the rule, and c.annot be required to take his 
objection in his affidavit in answer. OjtjiP-nheim, 
Y. Sheffield, 

Where Reave to Administer.]— I'lie fact that 
leave has been obtained to administer interroga- 
tories is not a bav-to an application under eitlier 
part of r. 7. /S, 

Eight to leave Interrogatories Enans-wered.] 
—When interrogatories are administered which 
it is apparent ought not to be put, the party in- 
terrogated may leave them unanswered, and need 
not allege any reason for so doing. V. 

Berg, 36 L. T. 471 ; 25 W. E. 60(). 

He is not obliged to apply to a judge at 
chambers to have the interrogatories dis- 
allowed. Ih, 


Striking Out.] — An action having been, 

Brought to sot aside a deed of gift made by a lady 
a few days before her death, on the ground that 
the instructions for it were given while she was 
in a state nf stupor produced by large doses of a 
narcotic drug, the jilaintiff exhibited inteiToga- 
torios, following out in detail the statements of 
the claim, with a view of showing that the de- 
fendant, who was the grantee in the deed of gift, 
had procured the chug for her and encouraged 
her to take it, in order to avail himself of the 
stupor which it produced to obtain the execution 
•of the deed of gift. The rlefendant moved to 
strike out the interrogatories as scandalous, 
irrelevant, anil not put boml, fide for the purpo.ses 
•of the action ; — Held, that supposing the matter 
inquired after to be an indictable offence, that 
wa.s no reason for striking out an interrogatory, 
which, being relevant, was not scandalous ; and 
that the remedy nf the defemlnnt was to decline 
to answer, on the ground that his answer might 
tend to criminaie him, Fisher v. Oicen, 47 L. J,, 
Ch. 681 ; 8 Gh. 1). 645 ; 38 L. T. 577 ; 26 W. E. 
581. . 

In an action of liliel tire defendant admitted 
the publication of two libels set out in the state- 
ment of claim, but denietl the publication of the 
third. The plaintiff by aflidavit stated that he 
believed this denial to be imtrue, and that he 
was unable to find out except from the defeu- 
•dant himself who had published the thmi libel. 
The defendant had obtained an order striking 
•out interrogatories by the plaintiff asking the 
•defendant if the words constituting this libel 
had not been written or circul.ated by him, or 
with his knowledge, authority, or consent : — 
Held, that there was a conflict or variance 
between the rules of equity and the rules of the 
•common law with reference to discovery con- 
•cerning matters which might tend to criminate 
the person interrogated ; and, that, therefore, 
■under sub-s. 11 of the Juilicature Act, 1873, 
•s. 25, the rules of equity must prevail, and no 
interrogatories with .such a tendency can How 
be allowed. Atherley v. Harvey , 46 L. J., Q. B. 
518 ; 2 Q. B. D. 524 ; 36 L. T.'ool ; 25 W. E. 


And see generally as to Tendency to Griminate, 
post, D, HI. (cols. 894 ot seq.). 


Steiking Out. 


Ord. XXXI. r. 7 — Interpretation of.]— Order 
XXXI. r. 7, deals with two cases— first, wvhere 
interrogatories are oxhibitod which are in them- 
•selves unobjectionable, but which, by reason of 
the circumstances of the case, it would be un- 
reasonable or vexatious to call upon the party 
interrogated to answer ; secondly, where inter- 
rogatories are in themselves objectionable by I 
reason of being pj-olix, oppressive, unnecessary, 
•or scandalous, in the first ease, all or any of the I 
interrogatories may be set aside by a judge’s 
•order; in the second case, all or any may he 
.-struck out. Oppenheini v. Sheffield, 62 L. J., 
■Q. B, 167 ; [1893] 1 Q.B. 5 ; 4 E.1U ; 67 L.T., 
•606 ; 41 W. E. 65— C. A. 


8, The Answbk. 

Sufficiency of.] — The duty of the court, with 
reference to answers to interrogatories, is now 
regulated by Orel XXXI. rr. 10,^11, and limited 
to considering the sufficiency or insufficiency of 


Prolixity.] — Where interrogatories arc un- 
reasonably prolix, it is the duty of the court 
to strike them out under Ord. XXXI. r, 7, 
Grmilreoht v. Parry, 32 W. R. 658—0. A. 
Affirming, 49 L, T. 570.; 5 Asp. M. 0. 176.’ 
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the answer, i.e. whether the party interrogated court can do is to compel a defendant to afford 
has answered that which he has no excuse for such a discovery as he swears he is able to give, 
not answering — and only in the case of in- Kelmi v. Ponsfiyi'd, 4 Beav, 41. 
snfficienev can it require a further answer. 

XycfZ V. IraHfvh/, .>3 L. J., Ch. 937 ; 27 Ch.D.l; Irrelevant and Embarrassing.]— Where an 
hd L. T. 730 — C.' A. interrogatory, setting out a certain letter, and 

Heinble (per Bowen, L.J.), that jin emharrass- asking whether the (lefendant had written such 
ing .answer to interrogatories may he dealt with a letter, or one to the .same purport and effect at 
,{is''insulficicnt. Ih. .any time to any person, was answered by ninety 

A party interrogated may, on a question of folios of matter giving the whole circumstances 
sufficiency, refer to his whole affidavit in answer of the case : — Held, that such an answer was 
to interrogatories, and is not restricted to the irrelevant and embarrassing,^ although a reason- 
])assages (lealing witlpany particular interroga- able and legitimate explanation of an aiiswer to 
tory, and all emliarrassmcnt to the inteiTogating an interrogatory is relevant, Lydl v. Kmncchj, 
party is now obviated by the provisions of 33 W. B. 44. 

Oith XXXI. r. 24 ; but he must not endeavour 

to import into an admission matter which has no Allowance of Interrogatories by Judge — ^Right 
■connection witli the matter admitted. Ih. to object in Affidavit in Answer — Appeal.] — ■ 

Although a judge has, under E. S, C., 1893, 
— Libel — Belief.] — In an action for libel, Ord. X'XXI. r. 2, gone through proposed iiiter- 
thc defendant, in answer to an interrogatory rogatories and struck out parts of them, and 
■asking if she had not written a letter containing given leave to deliver them .as amended, the 
certain statements (setting out the alleged libel), party inteirog-ated may, as provided by E. S. C., 
•anti if not those statements, any and what state- 18.S3, Oi'<l. XXXI. r. (5, take by his affidavit in 
nients, replied, “ To the best of my recollection answer any proper objection he may have to 
and belief I never wrote a letter containing the answering them. Peek v. Pny, G3 L. J., Ch. 647 ; 
statements set nut, or any of tho.se exact state- [1894] 3 Ch. 282 ; 7 E. 259 ; 70 L. T. 769 ; 42 
ments. I did write a letter, but on what exact W. E. 498 — G. A. 

■date I cannot say. I kept no copy, and have no The allowance of such amended interrogatories 
copy of the letter, and I am unable to recollect is a matter in the judge’s discretion, and an 
with exactness what the statements contained appeal against it will not succeed unless a strong 
therein were”: — Held, that the answer was a case of error in principle or of substantial 
fair and sufficient answer, and that the defen- injustice can be made out. Ib. 
daiit could not he called upon from recollection 

to state, before trial, what was her recollection Time for Answer.]— Where a defendant’s 
■of the words she used. Dalrymple v. Lcdle, answering an interrogatory cannot help the 
L. J., Q. B. 61. ; 8 Q. B. D. 5 45 L. T. 478 ; plaintiff to obtain a decree, hut will only be of 
BO W. E. 105. use to him if he obtains a decree, the court has 

a di.scretiou whether to oblige the defendant to 

Defence of plene administravit.] — In an answer it Irefore trial, and will not do so where 

fiction against a surviving trustee and the compelling such discovery would bo oppressive, 
•executors of a deceased trustee for alleged Parker v. WelU, 18 Ch. D. 477 ; 45 L. T. 517 ; 
■breaches of trust, the executors pleaded plene 30 W. E. 392 — C. A. 

■administravit, and the plaintiffs having there- 
upon administered interrogatories, seeking for Action Dismissed — Power to extend Time.] — 
particulars of their testator’s real and iiersonal The court or judge has power to enlarge the time 
■estate, and their administration of it, the execu- for appe.aling agfiinst an order in chambers, not- 
tors’ answer was merely a repetition of their withstanding that the time for appealing has 
-defence : — Held, insufficient, and that the plain- elapsed, and that the action stands dismissed 
tiffs were entitled to a fiu’ther and more specific under the order. The defendant obtained an 
■answer. St. George v. St. George, 19 L. E., order dismissing the action unless the plaintiff 
Ir. 225. filed his answers to interrogatories within seven 

da5'’s. The plaintiff did not appeal, but by mis- 

Legal Personal Representative — Know- take filed his answer too late. Ho afterwards 

ledge of Solicitor and Banker of Testator — obtained an order extending the time for appeal- 
■Inquiry of Solicitor or Banker— Oppression.] — ing, and a further order varying the original 
In an action against an executor, to recover from order by enlarging the time for filing the 
the testatoi’’s estate moneys paid to the testator answer : — ■ Held, that the court or judge had 
in alleged improper exercise of a power more jurisdiction to make such orders. Burke v. 
than twenty years before action brought, the Roomy (4 C. P. U. 226) approved ; Whistler v. 
■executor need not make inquiry of the solicitor Ilancoch (3 Q. B. D. 83) distinguished. Carter 
■or banker to his testator respecting the dealings v. Stuhhs, 50 L. J., Q. B. 161 ; 6 Q. B. 1). 116 ; 43 
■of the testator with the moneys, if the inquiry L. T. 746 ; 29 W. E. 132 — C. A. 
will not obviously result in obtaining iiiforma- By the combined operation of Ord. LI V. r. 4, 
tiori with respect to which the executor is and Ord. LV 11. r. 6, E. S. C., 187.5, the court; or a 
hiteiTOgated. AZZiaft v. .SM/it//, 64 L. J., Ch.684; judge has power to enlarge the time limited by 
[189,5]' 2 Ch. Ill ; 13iE. 586 ; 72 L. T. 789 ; 43 an order of a master for doing an act, even after 
W. E. 597. the expiration of the time so limiterl, and the 

lapse of the four days’ time for appealing, where 
Knowledge of Servant or Agent .] — See the justice of the case requires it. On the 25th 

ante, cols. 815, 816. of March a master made an order dismissing an 

action for want of prosecution, unless an affidavit 
As to Recent Act.]— There is no rule that in answer to interrogatories was filed on the 3hst. 
a defendant must answer affirmatively or The affidavit was not filed on that day ; but on 

negatively his owm recent fact. All that the the day foUowing a summons was taken out 
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“for further time to answer the interrogatories” : 
— Held, that it tvas still competent to tJie court 
or a judge to enlarge the time for moving to set 
aside or vary the order of the 2") th of March. 
liurlto V. Ji’tMf/uo/, 48 L. J., C. V. (501 ; 4 C. P. D. 
220 ; 27 W. II. 015. 

Default— Setting aside Judgment— Service of 
Order — Affidavit showing Merits.] — interro- 
gatories for the examination of the defendant 
We delivered by the plaintiffs on January 17. 
On February 5, the defendant not having filed 
answers, an* order was made that if he should 
not file answers Avithiu three days judgment 
miulit be signed against him. On Februai-y 9, 
no'atlidavit having been filed by the defendant, 
the plaintiffs signed judgment under this order. 
On application by tlio defendant to set aside tlie 
judgment he stated on iiffidavit that on February 
*9 a Copy of the order of February 5 had been 
left at ills house and received by him, and that 
he in coTiseciuence filed on February 11, and as 
lie supposed within the three das's named in the 
order, answers to interrogatories which he had 
sworn on January 28. No affidavit showing 
that he had a defence on the merits was filed by 
the defendant Held, that the order did not 
require to he served, that the judgment was 
therefore regular, and that, in the absence of 
an affidavit showing that he had a defence on 
the merits, the defendant was not entitled to 
have the judgment set aside. Fardeiiv. Ulchter, 
58 L. J.. Q. B. 244 ; 23 Q. B. D. 124 ; 60 L. T. 
304; 37 W. R. 766. 

Printing Answers.] — ^\Vhere a long schedule 
forma an integral jiart of an affidavit, the record 
ami wait clerks have no authority to file it un- 
less it is printed, or the court has ordered it to 
he filed in writing. Wehh y. Bornforil, 46 L. J., 
Ch. 2S8 ; 23 W. R. 251. 

But if the matter contained in the schedule is in 
the form of an exhibit it need not be printed. Ih. 

■Whore thcj schedule to an affidavit of tw'entj-- 
five folios contained 200 folios, the court dis- 
pensed Avith printing altogether. Ih, 

Duty to Produce Office Copy.]— The duty of 
producing the office copy of the affidaA’it in 
ansAver to the plaintiff’s inteiTogatorias lies on 
the defendant, the party on Avhose behalf the 
affidavit is filed. Marshall v. National Provincial 
Banli, 61 L. J.. Ch. 465. 

Eee fnrtlwr, post, cols. 861 et scq. 


9. Further Answer. 

Summons for.] — In a case where all the 
answers to interrogatories are properly objected 
to, the rule that a summons for a further answer 
ought to specify the interrogatories or parts of 
interrogatories to Avhich a further ansAA'cr is 
required, does not apply, and the summons may 
he in general terms. Purler v. A'iwg, 50 L. J., 
Ch. 496 ; 29 W. R. 536. 

Where, on an application for an order for a 
further aiisAvcr, the plaintiff in the court below'- 
has not asked for a qualified order, but has in- 
sisted on a full ansAver, the Court of Appeal Avill 
not give a ciualified order, but will simply order 
the application for a further ansAver to he dis- 
charged. Burlier v. Wells, 18 Ch, D. 477 ; 45 
L. T. 517 ; 30 W. R. 392— C. A. 

Particulars on.] — A summons for a fur- 
ther answer to interrogatories ought to specify 


■Interrogatories. 

the interrogatories or iiarts of interrogatories to 
which a further a-nsAA-er is required. Anslcif v. 
North and South Woolicirh- Sulncay Co., 48 
L. J., Ch. 776 ; 11 Ch. .D. 439 ; 40 L. T. 393 ; 27 
W. R. 575. 

Form of Application.]— Tlie a])plieation 

to be made for further answers to interrogatfu-ies 
should be by summons in chambers .and not by 
motion, and the partirailnr aiiswers objected to 
as insufficient should be spccificil. Uhesterficlcl 
and Boytlwrpe Colliery Co. v. Blacli, 24 W. R. 783. 

Time for Application.]— Alt bough no time is 
mentioned in Crd. XXXI. r. 9, Avitbin Avhieli an 
order Will be made requiring a further ansAverto 
interrogatories, the application for such an order 
must he made within a reasonable time ; and in 
considering wiiat is a reasonable time, the court 
will have regard for the period (namely six 
Aveeks), limited by the former practice for taking 
exceptions for insufficiency, and in ordinary 
cases applications for a further ansAver should be 
made Atithin such period of six weeks. Lloyd a-. 
Morley, 5 L. R., Ir. 74. 

Order for further Answer viva voce. ]-— Wliea 
a person inteiTOgated has answered insuilieiently 
and has been ordered to further ausAver by viva 
voce examination, he can only Ikj required 
give viva A’-oce such an answer to the particular 
interrogatories mentioned in tiie order as Avould 
have been sufficient if it had been given by his 
affidavit in answer to interrogatories. The costs 
of any examination exceeding these limits must ; 
be paid by the party examining. Litolijiold A'. 
Jones, 64 L. J., Oh. 207 ; 31 L. T. 572 ; 33 W. R. 
251. 

Costs.] — An interrogating plaintiff having 
succeeded in obtaining an order for further 
ansAvers to two only out of twelve interrogatories, 
costs of an adjournment into court Avere ordered! 
to be costs in the cause instead of being ap- 
portioned according to the relative success of the' 
parties. Siitelif’e, In re, Alison v. Alison, 5(1 
L. J., Ch. 574 ; 44 L. T. 547 ; 29 W. R. 732. 

Where, in consequence of the party interro- 
gated answering insufficiently, an order aa’us made 
by the master for his examination viva voce 
before a special exannucr : — Held, that theres 
was poAver under Ord. XXXT. r. 10, and Ord'. 
L'V. r. 1, or the general practice of the court to 
make it a term of the order that the costs of and 
occasioned by the application should be paid by 
the party interrogated “ in any event.” Vicary 
V. 6. N. By., 51 L. J., Q. B., 4*62 ; 9 Q. B. D. 1(58- 


10, The Depo.?it. 

Dispensing with — Discretion of Judge.] — A 
judge has no discretion to dispense Avith the 
deposit required by Ord. XX'XI. r. 26, before 
application for discovery or delivery of inter- 
rogatories. Boarder y. Lindsay. 34 W. R. 473. 

A party to a cause is not entitled to obtain as 
a matter of right an order to administer interro- 
gatories Avitliout making a deposit under Rules of 
the Supreme Court, Ord. XXXI. rr, 25, 26, 
merely because the other party consents to it. 
The judge at chambers lias u})on an application 
of that kind a discretion, and in the exercise of 
that discretion may order the deposit to be made, 
•notwithstanding that the party to be interrogated 
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i*? read Y to dispense %Yith a deposit. Aste v. : 
S.hnii,irr. L. r-. 82 : IH Q. B. IX 32(} ; 
-P.t L. T. 7J2 ; 82 W. B. 21<t ; 5 Asp. M. G. 17.”,— 

c.:A. . .. 

l n an !i( '.tiou where the defendants were cliar.ged 
witli fraud, which the court considered to require 
strict investigation, and where the security for . 
costs under Ord. XXXI. r. 26, on delivering 
interrogatories, would have amounted to between 
45/. and 60/. ; the court, on proof of the plain- 
tilfs -want of means, dispensed with the security. 
Ill ro. Smith v. Went, 50 L. T. SH2 ; 82 
■\\hR.r.l2. 

A judge or master has, under Ord. XXXI. r. 
25, a discretion to dispense with the deposit for 
se(;uriiy for the costs of discovery prescribed by 
rules 25. 26. XeitniKin v. L. 4' S. IT. 7<*y., 50 
L. .1., (j.'B. 8-11 ; 2-lr (j. B. i). 454 ; 62 L. T. 21M.) ; 
8SW. R. 8-18, 

Several Defendants.] — ^Where in a co-ownier- 
ship action, brought by a managing owner 
as-ainst ins eo-owners for an account to recover 
a" balance, tlie plaintiff sought to iiilerrogate the 
defendants, who were numerous, and to be dis- 
pensed from making the usual deposit, the 
defendatirs contending that a deposit ought to be 
made in respect of each defendant interrogated, 
the court ordered a deposit of oL, and 10s. for 
each additional folio over live, and no more. 
The WhiahhaiiK 58 L. T. 236 ; 5 Asp. M. C. 479. 

By Ord. XXXI. r. 26, “any party seeking 
discovery by interrogatories shall before delivery 
of interrogatories pay into court . . . the sum 
of all — The plaintiff in an action against several 
defendants delivered separate coiiies of the same 
set of iuterrogalorios to the defendants respec- 
tively, each defendant being required to answer 
piarticular interrogatories only; — Held, that, in the 
circumstances, the plaintiff need nob pay into 
court more than one sum of 51. Eiler v. Atten- 
hiroiiqli. 58 L. J., Q. B. 311 ; 23 Q. B. B. 130 ; 
60 L.'T.'452 ; 87 W. E. 507. 

Severance of Defences — Different Solici- 
tors.] — On application for discovoiy, whether 
by interrogatories or otherwise, against several 
defendants who have severed in their defences 
and appeared by different solicitors, the plaintiff 
uiiist pay into court separate sums of 51. in 
respect of each debt, Felth. v. Lirerpool Bnnul 
Co.. 60 L. .R. Ch. 158 ; [1891] 1 Oh. 367 ; 68 L. T. 
677 ; 89 W. R. 296. 

Non-Payment— Eight to Apply to Strike out,] 
— By the latter part of r. 26, the party from 
whoni discovery is sought shall not be required 
to answer or make discovery unless and until 
the said payment of 5l. has been made : — Held, 
tliat this provision tloes not, in the event of non- 
payment of the oZ,, entitle the party from whom 
discovery is sought to apply for an order to 
strike- out the interrogatories. EJer v. Atten - ' 
/;</;■(»/(/ /t, supra. 

On Discovery of Documents,] — Seeawta, col. 716. 

II. BEPOEE THE JT7DICATTJEE ACTS- 
1. In Chancery. 
a. To Plaintiff. 

Selevancy.] — ^ITpon a bill by a canal company 
to restrain the diversion of their water by a 
waterworks company, and for damages, the 
Avatorworks company filed an interrogatory 
VOL. V. 


.seeking infornnation as to the sale of their 
.surplus water by the canal company. The canal 
company having declined to ansAver on the 
ground of irreleAnmcy, and the Avaterworks com- 
pany liaA-^iug e.xcepted : — Held, that the informa- 
tion soug'ht AA'us material as shcAA'ing A\diether 
the canal company had used the AAmter for the 
proper pur[)Ose3 of "their camd, or suffered ilaiuage 
by its withdrawal, and that the interrogatory 
must be answered. HTZhv mid Biirhn Cciiuil 
Xfiviqfition Co. v. Swindon Water wo I'lu Co,, 20, 
W. R. 353. 

Tending to Destroy Plaintiff's Case.] — Iiiter- 
rogatories for tlie examination of a plaintiff are 
on a different -footing from those for the exami- 
nation of a defendant in this respect, that a 
plaintiff is not entitled to discovery of the 
defeuclant’s case, but a defendaut may ask any 
questions tending to destroy the plaintiff’s claim, 
/lofj'tinmn v. PostiU, L. K. 4 Ch. 673 ; 20 L. T. 
898 ; 17 W. E. 901. 

Whether Fishing.] — A. defendant who files 
interrogatories for the examination of a plaintiff 
is entitled to an ansAver AA'ith respect to all 
matters Avhich tend to destroy the plaintiff's, 
case, but not Avilh respect to matters \Adrich tend 
to support the plaintiff’s case. Sewers Coinmis- 
sionei'.'i v. frlas.ie, 42 L. J.. Ch. 345 ; L. E. 15- 
Eq. 802 ; 28 L. T. 488 : 21 W. E, 520, 

When, therefore, a bill was filed to establish a . 
right of common, aiul the defendant filed inter- 
rogatories requiring the plaintiff to set forth any 
instance in Avhich the right claimed by the bill 
had been enjoyed Held, that the plaintiff aa'rs 
not bound to answer. Ih. 

Semble. that the plaintiff AA'onld have been 
bound to answer interrogatories Avith respect to,, 
iirstauces in which tlie right had been claimed 
and sueee.ssfully resisted. Ih. 

A defendant cannot compel a plaintiff to ausAver 
an interrogatory which in effect asks him what . 
evidence he has in faA'our of his case. Each 
party may obtain discovery of all matters relating 
to his own case, and is entitled to know Avhat 
the opponent’s case is, but not AVhat is his 
evidence of it. Ih. 

Bill on behalf of the occupiers of land Avithin 
a forest, Avhether residing Avithin or Avithout a 
certain manor, to cstablisli rights of common over 
Avaste lands within that manor. Interrogatory 
by defeuflant asking for instances in Avhich rights 
of common over lands Avithin the manor had 
been exercised by persons residing without it. 
AusAver, declining to set out instances. Excep- 
tion overruled Avith costs. Ih. 

Where Plaintiff has parted Avith Interest.] 
— ^Wherc a defendant has reason to believe that 
the plaintiff had, before the institution of the 
suit, parted with all his interest in the subject 
matter, he should file cross-interrogatories to 
ascertain the fact, and if he simply takes the 
objection by ansAver, and no evidence is brought 
forward upon it, the court Avill not take notice 
of the objection. Clarli v, Malptas, 10 W. E, 
613. 

Without Leave, -where Exceptions stand over.] 
— It is irregular for a defendant to file a concise 
statement a-nd interrogatories for the plaintiff's 
, examination without leave, AAdierc his answer 
, has been excepted to and the exceptions have 
been ordered to stand over until the hearing. 
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part of the iuterrogatories was misupportod by 
corresponding statements in tlie bill, and was 
copied from interrogatories in an action wliieh 
he had answered, and to which he craved leave 
to refer, allowed with costs. Ihuhtni x. Grenfdl^ 
3 Giff. 388 ; 8 Jur. (N.s.) 878 ; 5 L. T. 117. 

When a defendant, after answei', has obtained 
an affidavit as to docinuents in tlie common 
form, if he finds that the inquiry in the common 
form is not sufficiently pointed to enable him to 
obtain discovery as to specific matters, his 
proper course is to file a concise statement of 
the specific matters, with respect to which he 
seeks discovery, with interrogatories, which it 
will he the duty of the plaintiff to answer fully - 
and it will he no answer to the defendant to say 
that some of the matters given in the specific 
statement were comprised in, or that they were 
all referred to in, the answer, and that the first 
affidavit was suflicient. Ncwull v. Tder/raph 
Conatnictiim fh.. 3."> L. J.. Ch. S27 ; L. It. 2 Eip 
750 ; l l W. 11. 914. 

i A defendant having filed a concise statement, 
with interrogatories, under the above circuin- 
stauces is not entitled, before the answer has 
come in, to take out a further summons for an 
affidavit of documei,d:.s in the same special form 
as that in which he has interrogated; and sueh 
a summons will be dismissed as unnecessaiy. 
Ih. 

A 'defendant will be required to answer an^ 
interrogatory which is ])cr( incut to the case 
made by the bill, though it is not founded on 
any specific - allegation in the bill, w'here the 
plaintiff has no knowledge on which to found 
such allegation, d/’ (ta ral v. Moon., 39 L. J., Ch. 
307 ; L. R. 10 Eq. 22 ; 22 L. T. 3,o5 ; 18 W. R. 
oOS. , , 

An interrogatory called for discoveiy of the 
names of the members of “the special committee 
ap\)ointed to transact the business in the plead- 
ingT3 mentioned” : — Held, that this was suffi- 
ciently answered by denying that a special 
committee was appointed to transact; the busi- 
11 CS.S in question ; though thei’e was a committee 
called a special eomniittoe, whose business it was 
to transact similar matters and which did, in 
fact, transact that particular business. Ih. 

An interrogatory, if the discovery for which it 
calls may be material for ihe jmrposes of the 
suit, may be put, without introducing fictitious 
allegations or charges into the bill on which to 
found .such interrogatory. Ih. 

It is not necessary that there should he a 
distinct allegation in the bill upon wdiieh to 
found an interrogatory. It is sufficient if there 
is in the hill, and in the equities suggested by 
the bill, a sufficient statement to require the 
answer. Gi rdledoop v. JVorth British Merr.un- 
tila Insiminee Co., 40 L. J., Ch. 230 ; L. R. 11 
Etp 197 ; 23 L. T. 392. 

When a question arises in a suit to which an 
insurance company is rlcfendant, as to the mean- 
ing of a particular term used hi a policy, the 
company will, in reply to interrogatories, be re- 
quired to set out the particulars of other policies 
effected with them, for the purpose of shewing 
the practice of the office with regard to ihe lenn 
in question. Ih. 

Interrogatories as to Documents.] — x\n inter- 
rogatory as to documents may be filed under the 
present practice, although the bill contains no 
chai’ge of their being in the defendant’s posses- 
sion. Where it is possible to summon a defen- 


Time for,]— A defendant may file interroga- 
tories for the examination of the plaintiff, after 
notice of motion for decree has been - given, 
another plaintiff has -filed his affidavits: and 
proceedings in the suit will bo stayed until the 
plaintiff has answered, provided that, there has ' 
not been any excessive delay. Branehcr v. \ 
Cu-nw. L. R. 2 Eq. filO ; 12 dur. (if.S.) lOlo ; 
14 L. i'. 78(5 ; 14 W. R. 947. 

To Officers of Plaintiff Company.] — Cross- 
interrogatories cannot be filed by the defendants 
to a suit iii.stituted by a company against the 
company’s chairm.an and manager, who are not 
parties to the suit. Imperial Mcreantile Credit 
Assomatum v. Gihhon, 12 Jur. (X.S.) 898; 15, 
L. T. 203 ; 15 W. R. 97. 

Where a company or corporation is plaintiff’ in 
a suit, the defcmlant cannot, under 15 & 10 'Viet., , 
c. 8G, s. ] 9, file interrogatories for the examina- 
tion of its officers, when tliey are not parties to 
the suit. Imperial Mereantilc Credit Association 
T. Wkitham., L. R. 3 Eq. 89. 

Duty to Answer fully.] — In answering inter- 
rogatories filed by a defendant for the examina- 
tion of the plaintiff, the general ride applies that 
he who is bound to answer must answer fully. ■ 
Soffmann v. Po-Hill, L. R. 4 Ch. (573 ; 20 L. T. 
;893 ; 17 W. R. 901. I 

Effect of not Answering.] — If plaintiff do not I 
file his answers to interrogatories, an order will 
be made on him to shew cause why they should j 
not be taken pro confesso. Leiee.t v. Jfornan, 5 
Price, 471. i 

■Where Answer Insufficient.] — Where, after j 
decree, a plaintiff has not sufficiently answered 
interrogatories, filed by the defendant for his 
examination, the defendant’s proper course is to 
except to the answer, and not to apply for an 
examination vivfi voce in court in the first instance. 
Croslmj V. European and American Steam Shq)- 
pmj Co., 14 W. R. 514. I 


b. To Defendant under 16 and 16 Viet, i 
cap. 86. i 

Specific Charges in the Bill,] — It i.s not necos- 1 
sary to introduce charges suggesting imagined 
facts to form an interrogatory ; so that where a 
bill charged the existence of a mortgage known 
to the i)laiutiff, but did not charge tliat there 
were others, an interrogatory “whether there 
were others” : — Held, to be correct. March v. 
Keith, 1 Dr. & Sm. 342 ; 30 L. J., Cb. 127 ; 6 
Jur. 1182 ; 3 L. T. 498 ; 9 W. R. 11.5, 

It is not necessary now, in every case, to 
insert a charge of documents in a hill, as a 
foundation for the usu.nl interrogatory concern- 
ing them. Perry v. Turpin, 1 Kay (App.) 
xlix. ; 2 Eq. Rep. 6()9 ; 18 Jur. 594 : 2 W. R. 
387. i 

Exceptions to an answer to the interrogatory 
qoncorniiig documents are now unnecessary, 
because the discovery may be enforced in cham- 
bers. Ih. 

Exceptions to ausw'er, in which the defendant 
5 illegod as a reason for not answering fully, that 
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proaucrioii of 

•t,xvti).K.iL-, to ,ia io). U hufhcieucy as 1<) (lociunents in chambers. Ih. 

a"™ v'r,,; ;»““'K"N.:.:''S , . -'■ 1'“““ “ » 'vnsruqul.»l bj- 

6-x L'i I “aermi^atorifs to set out a correspoul-nce be- 

t;nn f v ' (i- ■ ’ C tween himself ami a third party, ami also to 

iMiVu^-v^- t . -icsifio bo,^^^^^^^ answers I 0 state the particulars of the iufriiiyeuieut of his 

■v 4?e S r tvi r tm “ tringement in his bill :-Held that these answers 

t m ,j A Lie asked what wcie the powers and were sutheient. 7/u//«n^^w v Z-^avf/^Z L R 

.a.illifintics gu-mi to them, and by what docu- t!h. G73 ; 2U L. T. Hi)3 ; 17 W. R. !)()L ’ ' ' 

uieULs they made out the sanie. They stated, In determining whether a'questioii is one of 
tha tlio pow'ers and autliorities appeared from fact, and, tlierefore, to bo answered it makes no 

Zbr™» to a 

mui Iias.‘,ed between tile paitie^, to wliieh they WTitten document. Z*. 

iSnr ‘■’and^lha’ they woro‘"hMo''l ‘tefendaut. in a suit for itd'ringemeiit of a 

< lent, and iiiat they w tie bound to speedy patent, in order to prove that there w-is no 

SnhoSier^'' 'Z//Xvr’l““ plaintiffs patent, interrogated 

^ Z//./Zt6.st Spaihih, 23 Leav. the plaintilf as to the inventions ilcscribed in. the 

The court will P- . specifications of previous patents, and asked him 

fm ^ dl.seouiage okceptions to to shew in what respect they differed from his 
answer foi want of answer to the common The plaintiff declined to^ answer these in- 

on the ground that the questions 

; interrogatories upon a hill 

STKid'E; s=d;‘r,szi”to‘s »•- 

■exce .lied to the answmr, the court made no order L. 1\ 775 • 18 W R htWl 

4iSr It ri 

i.,tc™s,atonOB »W Ttf ti? “mly te.™ttSte rStafn ShSt mrt? M 

mlvVod nn action, and that he was Amendment of Bill— Effect of.]— A plaintifi 

Tamed inteuogatorms. Rsceptinns allowed w'ith Jur, (N.s.) 118 ; 9 L. T. 633 • 12 ^y R 285 ' ^ 
<" •") ^ A to In'orSnS tfli had 

laSwZst&f »' FF -K- 

ES“3ii“ 

W K 302 ’ ® i “ PH”.‘® “»• iotmigatoS 

temiV*“'T''T T"”' *“ ““ ’’f 

o aaswo. suebaa inle.bg;,tt;-rs£iSt.“S 
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allinvod if the intern »gatory as to documents interrogaiorios slionid he delivered. Fmjhwn v. 
had been general and the defendant had not J/fw/e//. 2 Sni. & (I. (Aiip.), iii. . 
answered it. Wcdiiunstev Jirtjiiibo Coal mul A plaintilf is Iioiind to file his interrogatories; 
Vuke C\k V. Clinjfoii, 3 hT. li. 111. within the thue liniifiid by Ihe gtaiend orders 

A ]ilaintilf tiled no interrogatoriesto an original alfliough (he hill has been deuinrred to. 
hill within the time in that behalf limited. The IfurtU/i// Tii/i/ei/, 31 I;. J., Ch. 13j ID Jur.. 
defendant put in a voluntary answer. Then the (N.s.) 872 : I D L. T 323 ; 12 W. li. 31 7. 

]ilaiiitiif aniendedthe hillandiUedinterrogaturies A plaintilf in an original suit tailing to file 
e.xrending to the whole hill as amended, and noi inferrogatorios within the f hue limited for f hat 
to the aniendinents alone. The defendant put jmrposc will, if Ihe iilaiuf iff in the er()ss-sui( tile 
in an an-swor to the iiiteiTOgatories on the interrogatories in due time, lose his right to an 
amondiaents oulj'-, andiait in no answer to the answer before he answers the cross-hill. ffVrnvw?.' 
interrogatories \\dnch went to the matter in the v. f/z/r/m, 10 Jur. (N.s.) 190 ; 10 L. T. 2() ; 12! 
original bill, insisting that his voluntary answer W. R. 509. 

must he taken to be a complete and sufficient Interrogatories having been filed t(.io late, the- 
answer to everything in the original bill. The defendant’s solicit ors refused to receive them,, 
plaintiff excepted. : — Held, that the aiiswer to on the gmimd that the suit was a very hostile- 
the aiueudmeiirs oidy was suilicicnt. JJrui.'i v. one, and that no indulgence, would be given or 
llwhnatteiK 21 L. J., Ch. 3()S ; -1 Jur. (N.s.) 298 ; expccterl. The defendant afterwards obtained 
:() W. R. 2(55. . an extension of the time for answering, but 

The court has power in such a case, on special omitted to serve the order iii)on the plaintiff' s. 
application, to give the plaintiff leave to file .solicitors, who subsequently obtained an order 
interrogatories and compel a full answer to the nisi fur a soqnestmtiou. The court dischargoil' 
original hill. Ih. the order nisi, .and directed tluit both [)artie.s 

After exceptions for iiisuflicicncy to an answer should i)ay their own costs, liitjnold v. C’ohbold,. 


original hill. Ih. the order nisi, .and directed tluit both [)artie.s 

After exceptions for insufficiency to an answer should i)ay their own costs, liitjmdd v. C’ohbold,. 
bad been allowed, the plaintiff obtained an order 11 Jur. (N.s.) 152 ; 11 L. T. 665. 
to amend his bill and interrog.atories ; and anew 

copy of the amended interrogatories, embraeing Leave toFile.]— Tbejudges clerks have power, 
much fhat was contained in the original in- the consent of all parties, fo make orders; 

terrogatories, was served upon the defendant : — for leave fo file intcri’ogatories. Anon., 4 Jur. 

Held, that as at the time of obtaining the order 579, u. 

to amend the plaintiff had not had any answer « • i tn t j- h a ■ ^ 

to the bill, he was entitled, on .such amendment, , Service. 1-Delivery ot a .mpy of the intorroga- 

to serve the defendant with amcndo.1 interroaa- tones to a bill by leaving it at the office of the- 
toriesi and amotion by the defendant to take 'tofem ants solicitors, without bemg_ served on. 
them off the file was refused. Kewr>i iVhcovnf^ t 'O .solicitor personally :-I-ield, .sui icienf under 
V. KUmrey (AbrZ), 40 L. J., Ch. 371 ; L. R. 11 12th section ot tlie statu e lo & h Viet. e. 
Eq. 42.5 ; 24 L. T. 87 ; 19 W. R. 469. 

When a sufficient answer has been put in to Lovcising 1 Diew. .1 

interrogatories founded on the averments in an of inlerrogatories upon thedefondant s. 

original bill, amended interrogatories which are solicitor betorc ho has entered an appearance is 
.sulistaiitiallv founded on those averments need ^ but where the appearance was after- 

not be answered, though the bill has been ™^orecl, and the defendant took siibse- 

aniended and some new charges introduced ns *^l"ont steps to extend the time tor filing Ins 
fomulatiou for the amended interrogatories. the court declared that the Bcrvice 

Jim V, A'orthem Jiii. of Buenos Am L.J., deemed good, kanlteyx. AUxunder, 

Ch, 69. ‘ Ir. R. 7 Eq. 407. 

1 r ^ . Taking off the File. J—Wlion a plaintiff has 

At what Stage. ] Interrogatories for exannna- interrogatories and ivishes to have the cause 
tion of deteiidant may be filed after a written heard on motion for decree, he will be allowed 
before a printed copy, of a bill has to take such inlerrogatories off the file. IJam- 
beeu filed Luuihertx: Lomu, 9 Hare (Apj).), y. Jf/iwwond, IS L. T. 553. 


xxix. ; 22 L. J., Ch. 12 ; 16 Jur. 1008 ; 1 W. R. on his own ox parte application. Bte^diens-- 

A plaintiff having let the time go by for filing ^ b f ^ L. i. ,).j2. 

interrogatories does not, by amending liis bUl, Tendency to Criminate.]~A party declining to 
become entitled afterwards to file them to the answer inten-ogatories on the ground that' his- 
old bill. Iheproper course is to apply to the court answer would .subject him to penalties nmstr 
ffir an extension of time. -Oew.*’ v. Boe7nu,W7i, swear to his belief that his answer wouh i so subject 
2. L. J., 4 Jur. (N S.)298_; 6W. R.265. ,s'co« v. MiUer, Johnson. 220 ; 28 L. .1,,‘^Ch. 

A plaintiff having omitted to file interrogatories ,-.84 ; 5 Jur. (x.,s.) 85, S ; 7 W. R. 561. 8. R., FisJiei- 
tor exaimnatum ot the defendant within the v 7?i)nitldv fo 0 Tt 7 R 9 
time limited by the 16th orderof the 7th Augmst, ’ 

18.52, uuwed, according to the 20th order, on Sufficiency of Answer.] — Defendants, hu.s- 
notice, for leave to file interrogatories, with an band and wife, having answered a liill, seeking 
affidavit, that, through press of business, the the accounfs of a business in que.st ion in flic suit 
jilaintiff’s solicitor had neglected to file them in extending over upwarrls of thirty years, in- 
due time Held, that the plaintiff must pay which the plaintiff had been a partn'er with Die 
the costs o£_ this motion. Bakins v. Garratt, 4 defendant, the husband, for the last ten years, 
Jur. (N.s.) 579. an order was made under which fhe plaintiff 

The time within which the interrogatories obtained access to all the documents. The 
ought to ho delivered under the 17th order of plaintiff amended his l.ill, infrodiicing interro- 
the7th,August,1852,haTingexpired,thocourt,un- gatories as to minute particulars of the dealing, s 
derthe 20th order, upon a motion, of which notice and accounts. The defendants, by their answer 

was given, enlarged the time within which such to the amended bill, stated t'ha't they had na 
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meinis of swcertainiiig the Y)avtieul!irs inquired 
!i£t:or. (.'xcoiir by Uio books in the defendants' 
Yius^cssiou, vvhieh wltc eighty in number, and 
the l)ooks in the i) 0 .ssessiori of [daintiff and 
<iefendant. which were sixty in number ; and 
alleged that the jtlaintifi; h id had access to all 
the documents, and that the plaintiff’s profes- 
sional accountant had examined them ami made 
m.any extracts therefrom : and also that the 
l)Ooks were ordinary business books, kept with 
E-egular entries ; and that to set forth the 
.accounts as roiuired would subject the rlefen- 
dfints to an 0 Y>pressive anKtutit of labour ; and 
tliey submitted that tlnw wore not bound to 
.answer such interrogatories in detail. ITjmri the 
plaintiff's exce[)tion to this answer : — Held, that, 
though the answer was technically insufficient, 
yet the court, having regard to the bill and 
answer, wjis ])ound to consider what object the 
plaintiff could gain by a more full answer; and 
in tlie absence of an allegation that anything 
had been fraudulently or erirmcously inserted in 
s>r omitted from the ac(;nuuts, Ihe court could 
not .see any object to be gained by the i)l.aiiititt 
by a more full answer, and overruled ihe excep- 
tion. Wh ite V. Barhev, 5 De G. Sm. 746 ; 17 
Jur. 174. 

A father gave real estates to trustees in trust 
for his son for life, with a gift over if he charged 
or incumhered them. One of the trustees filed a 
bill for the administration of the trusts of the 
will, and afterwards filed a suYiiilemental hill 
against the defendants, who were in possession 
sif part of the estates, alleging that they claimefl 
under a charge made in their favour by the 
tenant for life, which operated as a forfeiture. 
The defendants were interrogated as to the Yiar- 
iviculars of all charges in theii- favour, if any, of 
the property of the testator. Tlie defemlaiits 
stated in their answer that they claimed under 
no charge made by the tenant for life, but under 
a lease at a rack-rent which he had granted to a 
lessee, who had mortgage{l the lease to tliem. 
The plaintiff' e.xceptod to the answer because the 
<lefendants did not set forth the date of the 
lease : — Held, that the plaintiff, being a trustee, 
ivas entitled to know the particulars of those 
who claimed to be Ids cestuis (juo trusteut ; and 
the excei)tions must therefore be allowed. 
Hurst V. HursU 44 L. J., Ch. Ill ; L. li. 9 Oh. 
7fi2 : :U L. T. 264 ; 22 W. R. tffii). 

A bill for specific performance of a contract to 
sell certain premises and machinery, alleged that 
the vendors had, since the tlatc of the contract, 
let the premises to third parties, and the verulors 
were required by the interrogatories to set ont 
the names of such iiensons. the particulars of the 
sales, and aii account of the rents of the lu’cmises, 
and also to state whether the i)].T,nt was not being 
deteriorated by the user thereof by the tenants. 
The vendors having refiused to give the discovery 
sought by the interrogatory : — Held, on excoYition 
to the answer for insufiieiency, that the vendee 
was entitled to know to whom (lie Y)ro[)erty had 
been let, and for what term. Burou v. Brtiser, 
L, R. 2 Eq. 497. 

Where the bill alleges tliat the defendant, in 
the <'ourse of a eorresY)ondence between himself 
and others, made certain I'epreseiirations i-cspect- 
ing the subjt'el matter of the suit, and one of the 
interrogatories requires him to set forth a list of 
the correspomlenee, an answer which merely 
stales (hat the correspomlenee contains no such 
representavioii is insutlicienT, Jtls'hto)ix. Grissdl, 
14 W. R, .WS. 


Where a defendant is required by an interro- 
gatory to set forth a list of all eorresjmndeiieo 
relating to a negotiation, and auswens tliat if he 
wrote or received any letters on the subject he 
has not preserved them, and that, he has none 
except those in the schedule, the answer is iii- 
suttieient. A'. G, 14 W. R. 789. 

All interrogatory asked whether certain shares 
did not .still remain unsold, and were they not 
still standing in the name of the defendant, or 
how other vise. The answer stated that the 
shares had been sold and that the certificates of 
some of them were in the possession of the 
defendant, but did not state farther as to whose 
name they were .standing in. Au exception to 
the answer for iusnfficiencv allowed. Easey v. 
W'ehhrr, 18 W. R. 1064. 

The plaintiffs, by the interrogatories of their 
bill, which was to restrain an alleged piracy, 
recYuired the defendants to set forth "‘whether 
the defendants employed any and what persons, 
ami who, by name and address, in making 
[lersonal inquiries -for the pui'iiose of obtaining 
n]-iginal information for their directory, and to 
place against the name of each such jierson the 
name of each town, village and ifiacc visited by 
each such canvasser and agent, and the time 
during which ho remained at each such town and 
village and [dace making personal inquiries for 
the puiqtosus of the defendants’ directory.” An 
answer that ujivvards of fifty {lersons had been 
onqiloyed as canvassers, Ac.,” but did not lel: 
out the immes ami addresses of the canvassers, 
or the towns visited, Ac., is insufficient. Xdly 
V. Wynum, 26 L. T. 3()t) ; 17 W. R. 399. 

Where a defendant’s acts of ownership and 
posse-ssioti of Land are ilenied, and he is interro- 
gated as to the time aud circumstances of such 
acts of ownership and such possessions, he will 
not be allowed, on the ground of desiring to 
avoid disclosing the evidence of his title, to 
answer by merely alleging acts of ownership 
from time immemorial and possession generally. 
Bute {Muryuls) v. Lewis, IG L. T. 82 ; 1.6 W. R.479. 

B. had acted for the testator during the life of 
the latter, with full aud utirestricteii i)Ower3 of 
management ; the wife of B. was the testator’s 
ilangliter ami sole executrix. The testator’s 
widow was entitled to a legacy of 1,50()L under 
her husband’s will, aud also to the furniture, 
effects, Ac., of the testator. The testator’s will 
was extremely brief .and informal ; and .she on 
that ground filed a bill for tlie administration of 
the testator’s estate, praying the usual account. 
The defendants, in answer to an interrogatory of 
the Yilaiiitiff, furnished an account of all dealings 
with the testator’s propert}' up to the date of 
the suit from a date six years iirior to his death, 
aud claimed the benefit of the Statute of Limita- 
tions as to the period antecedent to these six 
years : — Held, that the defendant was a trustee, 
and conli] not avail himself of tlic Statute of 
Limitations. Gray v. ButenMu, 21 W. R. 137. 

The Yilaintiff was rector of a parish of which 
the ilefcndants were patrons, and he filed a bill 
against them, alleging that they had demised to 
him a moiety of tlie tithes of the iiarislgamlthat 
he had subsccYuently dLscovered that the whole 
of the tithes belonged to him as rector. The bill 
also alleged that the defeudauts were in posses- 
sion of lauds which belonged to the plaintiff in 
right of his living, and that they refused him all 
discovery as to what they were. The bill [irayed 
an injunction to restrain an action wliich the 
defendants had commenced against him for rent, 
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and if jirfiyod also that it might lie flecliirod that which ho swears c^fahlinh his own title aiid do 
the jilaiiifiii! was entitled to all the tithes and not cstahliwli that of tIjo plaiutiti'. (iases where 
lands ijui't or parcel ol the rectory, and that the the diacoYcrv would subject the <lefend_Hut to,- 
defendants might be ordered to deliver up pos- penalties and fori'eilures are nl^o exeeiilious to 
Bcssion of the lands to the plaintiff, and deliver the rule. Ih. 

to liinv the doeuments relating thereto, and tliat The expression “tending to niiike out tlie 
they might- account for the rents. The defen- plaintiff's title” n]eans liis title to the rtdief 
darlts answered as to the tithes, hut declined to which he seeks by his bill. 11k 
give any discovery as to the lands, or the docu- Questions of instifticiency of answer and pro- 
merits relating to them. .An exception to the duction of dueitinent.s rcsi tm the same gi'Ounds, 
answer on this point having been allowed by the and must, be dealt with in the same way. Ib. 
vice-eliaucellor : — Held, that the defendants, A defemlant electing to answer is botmfl to 
not having dennn'red, could not protect them- answer fully ; and tliereforc,, where an answer 
selves from giving discovery as to the lands on set forth a ileed which wmihl liaye provtsd an 

the ground that the hill, .so far as it sought for effectual bar to the plaintiff’s title, and llie 

relief as to them, was demurrable. Jitifn v. defendant, upon tlm a.ssumption that this <lc;ed 
Chrhsf^ Cnllrtjf, CiimbrUlfir, 8 JDe Q. M. & G. was valid, claimed to be relieved from answering 
72(1; L. J., Ch. -140; 8 Jur. (N.8.) 348; 5 interrogatories as to tbc slate of investment of 
W. E. 337. funds, the subject of the suit: — Held, that, for 

the purpose of exceptions no part of an answer 

Duty to Answer Pully.]— A defendant could be assumed as true, and that the plaintiff' 

objecting to ansAver a particular interrogatory was therefore enlitled to ii full answer. Stathif 
merely states his ground of objection ; but if he v, Snifi»i, 1 Hem. M. 51-1 ; 9 Jur. (N.S.) 1321 ; 9 

answers part of it, he must answer the whole. L. T. 711 : 12 W. E. 124. 

Gray V. JJatpmaii, 21 W. K. 137. A dei'emlaiit answering must answer fully, autl 

Amortgagee in pos.session, defendant to a bill he cannot, by denying the plaintitfs title, refuse 
for redemption, admitting himself by his answer a dtscovery of the accounts which are con.se- 
to be redeemable, cannot decline to an.swer inter- quential on a decree being made against him. 
rogatories requiring him to set forth an account Gmtf Lii,n'iiih>in'(/ 1///. v. Jlay/iaij, 28 BcaA". (14(1. 
of the rents and profits of the niortg.'iged here- A raihvay comiiany, mider the advice of the 
ditaments, the rule being that when "a party chairman and directors, bought up another line 
ansAvevs he is bound to answer' fully. Elmer v. in Avhich the chairman was pi'ineipally interested, 
Creaxy, 43 L. J., Ch. 16G ; L. E. 9 Gh. G9 ; 29 and the chairman was furnished with a nunibei' 
L. T. 032. of paid-up shares to effect the object. .InausAver 

The jdaintiff’s right to discovery and lo pro- to a bill by the company, impeaching the trans- 
duction rest on the same principle.’ Adefondant action, on the ground of KUpprussion and mis- 
wlio submits to answer must answer fully ; he representation, and of ignorance on the part of 
cannot, by denial of the plaintiff's title, escape the company of the chairman’s interest, he 
answering. Discovery of titlo-decd.s, and of insisted on the validity of the transactimi on 
professional coinnmuiclations, forms an exception, various grounds, and declined to set forth how 
Dissent from the doctrine laid down in Adam/! v. he had ilealt with the shares Held, that the 
Fisher (3 Ib 3 d. & Cr. 52(1). Swinhnrne. v. Alison, answer was iusuliicierit. Ih. 

16 Beav. 41G ; 22 L. 3., Ch. 331 : 1 IE. 11, 1.5.5. The rule that where a defendant submits to 
A defendant is not exempted from the duty of aiisAA’cr ho must answer fully, does not apjdj’' 
answering fully by the fact that, if he shouhl where the matter of discovery is immaterial to 
answer the interrogaTorics in detail, he would be the relief sought by the bill. Woodw IlitoliinijS', 
merely repeating statements contained in the 3 Beav. 304 : 10 L. J., Ch. 257. 
affidavits and depositions previously filed in the The rule that « defendant who answers is bound 

cause. Turner v. Jaeli, 23 L. T. 8U0 ; 19 W. 11. to answer fully ii'not affected bv the decision in 
433. Adams v. Fisher (3 Myl. & C, .526 ; 7 .L. J., Ch . 289 ; 

The plaintiff's filed their bill, claiming to be 2 Jur. iiOH). Lunea.'iier v. Earn, 1 I’h. 349 ; 13- 
entitled to the profits of a partnership as from a .L. J., Ch. 269 ; 8 Jur. 133. 

certain, date, when, as they alleged, the ilefeii- A ])lea of privilege of attorney having been 
daiits fraudulently attempted to di.ssolvc the overruled by the answer, the defendant not per- 
partncrslii]) ; and they sought discovery of the mitted to avail liimself of his privilege from 
profits of the partnership from such time, and answering fully. ShecUs x. Sheurley, 4. L. J., 
the production of the books and documents Ch. 5. 

relating thereto. The defendants put in their A plaintiff, as personal representative of a 
answers, alleging that the partnership had been deceased testator, stated by his bill that F., a. 
legally di.ssolved, and that the plaintiffs bad no defendant, had acted ars his solicitor, and bad in 
further interest therein ; and they refused to that character received various suras on account 
give discovery of the profits subsequently of the testator’s estate, fur which ho Lad not 
realised, or to proiluce the 'books and documents, accounted to him ; and alleged that ho had 
Upon exceptions to the an,swersforin.suffioiency: lately di.scovcrecl, as the fact was, that thedefen- 
— Hold, that the defendants, having answered, dant F. had some time since prevailed upon, liim 
must answer fully ; and the exceptions were (the plaintiff) to execute a power of attorney tO’ 
allowed. Clegy v. Edmondso7i, 22 Beav. 125; 2 F., authorising him (P.) to get in the teda tor’s 
Jur. (N.s.) 824. ^ estate, and to enqffoy another attorney under 

Whei-e a defendant, neither pleading nor him; and tlie plaint ill charged that this power" 
demurring, answers the bill, he must answer of attorney wa.' a contrivance between F. and P., 

, fully ; but there are exceptions to the rule, and to enalile F. to receive the assets without beurg 
where the defendant sets rrp a distinct and indc- liable to account In the plaintiff: and that 
pendent title in himself, which, if established, fraudulent misrepresentations on F.’s part, ac- 
Avill destroy the plaintiff’s title, in that ca.se he is enmpauied the execution of the jrow'cr of 
not bound to produce or set out any documents attorney; and that the defendants bail in their 
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books and papers relating to the mat - 1 
tors iiientioiied in tlie bill and by whicli the 
truth of such matters tvoiild appear. The defen- 
dant F., liy his fuiT^wer, set out a power of 
attorney from the plaintiff to P., authorising him 
(!’.) ro get in rhe-te>tatoi-’s estate, and to employ 
an attm'uey under him ; and stated that ho (P.) 
ha<l never ijoen eniijloyed Ijt' the plaintiff, hut 
hail l.)et;n employed as an iiitorney and solicitor, 
solely by P.. acting utider the [lower of attorney ; 
and had, in the course of such employment, 
received varinus sums on account of the testator’s 
estate, for wliieh he had duly accounted to P. 
He denied the ehtirges of contrivance and mis- 
representation. Pie admitted the possession of 
eeriaiu doeiunents relating to the testator's 
estate and affairs ; but sulanitted that he was 
: not bound to produce them, and that he was not 
accountable to the plaintiff : — ^Held, that I’., 
emdd not lie compelled to produce the documents 
admitted to be in his possession. Adam^- y. 
FiAirr. a Myl. & Cr. 52G ; 7 L. J., Ch. 2S'J ; 2 
Jiir. 508. 

Exceptions to Answer.] — One interrogatory I 
coni ained six questions. The ( Lefendaiit answered ! 
five ; but the answer to the sixth question was 
insuillcient. The plaintiff excepted to the ^ 
answer, the exception including not oulj’’ the . 
iinanawered fpiestion but all the other questions | 
which, it was admitted, had been answered: — ; 
Held, that the exception was wrong in form. 
Hiqifinsoii v. Morkleij, 2a L. J., Ch. 74 ; 1 Jur. 
(N.S.)1104. 

The ordinary questions as to particulars, in an 
interrogatory asking for an account of personal 
estate, are not to be regarded as separate ques- 
tions ; and an exception to the answer in respect 
of such an interrogatory need not specify which 
of them is unanswered. Zamlaco v. C'assfrctdti , 
38 L. J., Ch. 503. 

■Where an interrogatory is too sweeping in its 
terms, an exception to the answer overruled on a 
mere technicality will be overnileil with costs. 
Sii/tjmii Y. Cdturlenwoj-th, 14 L. T. (i09 ; 14 W. 11. 

' 85.7. 

Where an interrogatory, mixing up .subject 
matters which coukl and ongl4ifvl(0 be distinct, 
and exceptions to tlie answer 'arfe allowed only 
as to .some portion of the answer to an inter- 
rogatory, oi- an exception is partly' allowed and 
juirtly overruled, the defendant will not be made 
to pay the costs of those oxceptinns. LuiKjtoti v. 
Waite, 15 L. T. 2U4 ; 15 W. E. 53, 

After exceptions had been allowed to an 
answer to an information, the court, being of 
opinion that the interrogatories were more ex- 
tensive than the [lurposes of the suit required, 
referred it to the attorney-general to consider 
what course ought to be taken with respect to 
the exceptions, and stayed all proceedings in the 
suit in the meantime. Att.-Giui. v. Carlisle Cor- 
ywmfhw, 4 Sim. 275. 


2. At Common Law. 
a. Parties Examinable. 

Maker of Promissory Note — Payment to Tes- 
tator.] — In an action by executors against the 
makers of a promissory note given to the testa- 
tor, tlioy pleaded, as to part of the claim, ])ay- 
ment to the testator in his lifetime : — Held, that 
they might interrogate the defendants as to 
the time and place at which, and the circum- 


stances under which, tlie alleged pavmeut took 
place. milsY. Water, 43 L. J., C. P.^380 ; T.. 11. 

9 C. P. (iSS; 31 L. T. 407. 

Poreigners.] — The court will order a plaintiff, 
though a foi’cigner resident abroad, to answer 
interrogatories. Pohl v. Yoimij, 25 L. J., Q, B. , 
23 : 1 Jur. (N.s.) 1139 ; 4 W. E. 84. 

But when an order has been made that a 
foreigner shall answer interrogatories, and there 
has been no answer, but it does not appear that 
he was in this country when the order was made, 
it being doubtful whether he is in contempt, a 
rule for an attachment wiU not be granted- 
Von JfoJfY. J/oerster, 27 L. J., Ex. 299. 

Officer of Bank.]-— Interrogatories may bo ad- 
ministered to a public officer suing on behalf of 
a banking company canyiug on business in co- 
partnor.slu[), under 7 Goo. 4, c. 4(5. MPCewan y. 
Molt, 4 H. it N. 738 ; 28 L. J., Ex. 380 ; 5 Jur. 
(N.S.) 714 ; 7 W. E. 601. 

Although the effect of a comjiulsory winding- 
up is to take .all control over the affairs of the 
company out of the hands of its directors, they 
may still continue to be officers of the company, 
and may be ordered to answer interrogatories in 
an action begun after the commencement of the 
winding-up. 2Li(lrid Banlt v. Baqley, 8 B. & S. 

29 ; 3G L. J., Q. B. 15 ; L. E. 2 Q. B. 37 ; 15 
L. T. 292 ; 15 W. R. 159. 

Whether they have ceased to be such officers or ■ 
not is a question for the discretion of the court. Ib. . 

By the G. L. P. Act, 1854 (17 & 18 Yict. c. 125), 
s. GO, it shall be lawful for any creditor who has • 
obtained a judgment in a superior court to apply 
to the court for a rule or an order that a judg- • 
meiit debtor should be orally examined as to any 
and what debts are owing to him : — Held, that, ., 
in an action in which a eorporalion was the de- 
fendant, there was no power under this section to 
order the oral examination of the directors of 
the corporation. Bieksoii, v. Xo-uth and Brecon. 

38 L. J., E.x. 57 ; L. E. 4 Ex, 87 ; 19 L. 1\ . 
-02; 17 W. E. .501. 

Clerk to Commissioners.] — InteiTogatoriea ; 
were allowed against the clerk to commissioners, 
for neglisence by the commissioners. Mason Y. 
Wythe, ‘dF. Sc F. 153. 

Town Clerk.] — In an action against a corpora- 
tion for malicious arrest, false imprisonment and 
malicious prosecution, the plaintiff proposed to 
exhibit interrogatories to the town clerk, asking 
whether he caused the plaintiff to be arrested, 
and if so, under what authority he acted : — Held, 
that the interrogatories should be allowed ; and 
if the answers to any of them would disclose 
anything tending to make the party interrogated 
criminally liable, or anything which he would be 
privileged on any other ground from disclosing, 
ho must avail himself of such privilege by o'b- 
jecting to answer such interrogatories. MFadzen 
Y. lAwrjwol Corjforation, 37 L. J., Ex. 193 ; L. E, 

3 Ex. 229 ; 18 L. T. 611 ; 16 W. E, 1212. 


b. Principles for Allowance or Disallowance, 

According to Practice in Equity.] — In allowing 
interrogatories a court of common law is not 
confined within the same limits as a court of 
ecpiity on a bill of discovery. Bulsun v. Richard- 
son, 9 B. to B. 516 ; 37 L. J., Q. B. 261 ; L, E. 3 
Q, B. 778 ; IG W. R. 1010, 
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The 17 & IS Viet. c. 125, s. 51, is limit ed to the "Where a defendant hr 
cases where a discovery Avottld be giveiiin equity ; interrogatories under s. 
and seralde, that it applies to cases only where 1S5-1, as to letters in hi 
the matters inquired into would be evidence in the issues joined in the 
the cause, and docs not give one party the power required to set forth co] 
of asking the other how he intends to sliape his niitted that he was not h 
case. Edwards v. Walteflcld, 6 iUl. &: lib 41)3 ; the plaintiff could not t 
2 Jur. (N.s.) 7fi2 ; 4 W. ll 710. deliver copies under that 

Interrogatories may be delivered as to such to inspect and take cop; 
matters as may be interrogated to by a bill of ZijtjomaJas, 4 El. & BL 4; 

discovery in a court of equitv. Wliateley v. 1 Jur. Cn.s.) 03 ; 3W, K 

Crairford,, B El. & EL 709 ; 25 L. J., Q. B. 1 G3 ; . 

2 Jur. (N.s.) 207 ; 4 W. R. 121. Common to Plaintiff’s 

In allowing a party to deliver interrogatories — Whatever is common 1 
to the opposite party, the court will take as a a defendant’s case ina] 
guide the rules and principles acted upon in the either party, though th 
courts of equity as to bills of discovery, although the case of his ojjponent 
it will not consider itself to be fettered by those inteiTogate the other as 
rules. Ei/e v. Jiutterlield. S B. & S. 829 ; 34 exclusively to his ojjponc 
L. J., Q. ii. 17 ; 11 Jui'. (N.s.) 220 ; 11 L. T. 448 ; Crawford, B El. & Bl. 7( 

13W. E. 178. 2 Jur. (N.S.) 207 ; 4 W. I 

The court allowed a plaintiff to interrogate a But where interrogato 
defendant as to allegations in his plea, the inter- as much to the ])laintiff 
rogatories being on matters in respect of which, dant’s, the latter is b 
according to the practice of the Court of Chan- tilthough the answers j 
■^cery, discovery would be granted in equity. Haiilm/ v. (rriffdhs, 1 . 
ffuwkins v. Carr, fi B. & .S. 9!)5 ; 35 L. J., Q. B. Ex. 477 ; 10 AV. R. 798. 
•Bl ; L, R. 1 Q. B. 89 : 12 Jur. (N.S.) 334; 13 

L. T. 321 ; 14 W. R. 138. Relating Exclusively 1 

Quajre, whether ilic right to deliver interroga- Party.] — In actions agai 
tories is limited to matters respecting which a negligence in the valuatt 
■ discovery can be obtained in a court of equity, and against an attoruei 
Martin v. Hemming, 10 Ex. 478. ilefeiiding_ actions brongl 
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FisMng.l — Tlu^ coiu’t will not allow 

inttn-rogatories. the tendency of which is to dis- 
c-ovia- how rlie I'llaintifl: intends to shape his case, 
wit hi nit furthering any east; which the defendant 
has tij set up. J/iro* v. 2 C. B. (tsr.S.) 

1)71 : 2() L. J.. U. r. 24() : H Jur. (N.H.) 1221 ; 
5 W. E. fi9;5. 

IiUL‘iTi)gnt>)ries will only be allowed in support 
of a cause of action shewn to the court, and will 
be refused where the object is to ascertain what 
the plalutiJfs cause of action is, or whether lie 
has anv. Morrin v. Parr. <1 B. k. S. 20B ; B-1 
L. ti B. Do : i:i W. l-l. 3:V. 

In trover, by the assignees of a bankTU])t. the 
defendant obtained a rule Jiisi to administer in- 
terrogatories to the assignees to discover what 
case they intended to set up at the trial, and on 
what acts of bankruptcy they intended to rely : 
—Held, that the interrogatories were inad- 
missible ; at all events, on thr; ground that 
they were fishing interrogatories, asking for a 
disclosure of the evidence in support of the 
plaintiffs’ case. Pdiravds v. Walwfiold, fi 
El. k; Bl. -ItiB ; 2 Jur. (ts'.a.) 762 ; 4 W.' R. 
710. 

Title.] — In trover a defendant will not 

be allowed to interrogate the plaintiff as to the 
nature of the title by which he claims the goods. 
Finney v. Forward, 4 H. k 0. SB ; S.6 L. J., 
Ex. 42 ; L. R. 1 Ex. 6 ; 11 Jur, (N.s.) 878 ; 13 
L. T. 296 ; 13 E. 85. 

In trover for cotton, the defendant interro- 
gated the plaintiff how and when he first became 
po.ssesscd of the cotton, and when and in whose 
hands it was when he first became possessed of 
it. This interrogatory was disallowed. Ib. 

He also interrogated the plaintiff: as to his 
dealings with the person from whom the defen- 
dant had obtained the cotton, but did not .shew 
by bis affidavit that any such dealings had taken 
place, or that ho had made any inquiries of that 
person. This was disallowed. Jb. 

As to Damages.] — In an action on a 

policy of assurance on a cargo of wheat, claiming 
.for a' total loss, the pleas denying the policy, the 
interest, the loading, and the loss, and also 
sotting up an unreasonable delay in sailing, 
interrogatories were allowctl, which went to 
support the latter plea, and also such as were 
directed to the question of damage, but not such 
as were merely calculated to disclose the case 
which the plaintifi would have to prove under 
the plea in denial. Jiarifi v. Thornton, 20 L. J., 
Ex. 214 ; 3 Jur. (x.s.) 12. 

A defendant m.a}' interrogate a i)laintiff for 
the puiqiose of ascertaining the damage be has 
sustained, so as to enable him to pay the real 
amount into court. Wright v. Goodlalte, 3 
H. k C. 540 ; 34 L. J., Ex. 82 ; 12 ,Tur. CK..s.) 14 ; 
13 L. T. 120 ; 13 W. E. S ID. 

Wlien money has been paid into court by a 
defendant in an action to recover damages for 
per.''unal injuries caused by the negligence of 
the defendant, interrogatories as to the nature 
and extent of the injuries .sustained, and geiie- 
rallv as to the damages, are permissible. Front 
V. Prooltc, 32 L. T. 312 ; 23 W. E. 260. 

When a defendant’s object is to pay money 
: into court in satisfaction of the plaintiffs cause 
of aciiuii, he will be allowed to interrogate the 
plaintiff as to the particulars of the damage 
sustained by him. Horne v. lioiajk, 43 L. J,, 
C. 1\ 70 : L. E. 9 C. l\ 13.5 ; 22 W. E. 412. 


In. an action for breach of an agreement to 
ileliver up bills of exchange of a eoinpany, the 
court allowed the defendant to administer; iu- 
teiTogatories to the plaintiff! as to the .solvency 
of the company .and the amount of <lamage 
which he had sustained hy reason of the non- 
deli verv of the bills. Dobson v. Uickurdson, 
9 B. k vS. 516: 37 L. J., Q. B. 261 ; L. R. 
3 Q. B. 778 ; 16 W. E, 1010. 

Validity of Patent.] — In an action for 

the breach of an agreement to pay the .stamp 
duty on letters, patent, whereby they became 
void, and the plaintiff lost the jirofits thereof, 
the court refused to allow the defendant to ad- 
minister interrogatories to the plaintiff for the 
purpose of shewing that the letters patent were 
of no value. Jourdaln v. Palmer. 4 H. <k 0. 
171 ; 35 L. J., Ex. 69 ; L. B.. 1 Ex. 182 ; 12 
Jur. (N.S.) 283; 13 L. T, 600 ; 14 W. li. 
283. 

Opponent’s Case.] — Interrogatories will 

not he allowed where their relate wlirtlly to 
matter which tends to support the case of the 
opposite fiartv. Stewart v. Smith. L. 11. 2 C. E, 
293; 15L. 'ffilSO. 

In an action for a malicious prosecution on a 
charge of stealing books, the court allowed in- 
terrogatories requiring the plaintiff to state 
whether or not certain books described were 
in his possession, and when, where, and from 
whom lie bought them, arid the price he paid 
for them. Ib. 

In aii action against a bank to recover damages 
for refusing to honour the plaintiff’s acceptance, 
a cro.ss-interrogatory was administered to the 
plaintiff, who resided abroad, asking whether he 
agreeil with the particulars stated therein re- 
specting the state of his balance, to which he 
simply replied, “I do not admit this to ho cor- 
rect.” An application was made that the cause 
might be postponed until the following term, on 
the ground that the answer was not satisfactory : 
— Held, that the information sought was within 
i the knowledge of the bank, and could be shewn 
by their own books, and the application was 
therefore refused. De Faria v. Lawrie, 17 L. T, 
t 296. 

I Action for Wrongful Detention of Doenment,] 
— Jn an action for wrongful detention of a 
document the plaintiff applied for liberty to 
ilelivcr interrogatories with the declaration, 
upon a suggestion that defendant must have 
obtained a copy of the original from plaintiff’s 
clerk, as he had shewn it only to him; and a 
paragraph laid appeared on the following day iii 
defendant’s new.spaper, containing matter lead- 
ing to the inforeuee that the writer had used 
the doeumeiit in wilting the paragraph : — Held, 
that there was not sufficient foundation for 
the application. Atter v. WUlisou, 1 AN. E. 
265. 

Settlement of Accounts.] — In an action on 
common counts brought by surviving partners, 
to which the defendant pleaded a .setUemont of 
accounts with the deceased partner, and receipt 
of a bill of exchange hy him according to the 
terms of that settlement, interrogatories may be 
put to the defendant as to the particulars of that 
settlemen't, and the time when and the place 
where it was entered into. IIuiv7tins Y. ?Jarr, 
6 B. k S, 995. • 
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of excliaiige by an indorsee against the acceptor, the ground t 
he was not allowed to interrogate ibe defendant ‘Jnnt to the j 
as to wiiether or not on one previous occasion he d H. U. o-l 
had not authorised his hanhers to pay a similar 11 < ; 11 L- J 
hill Jforrh V. Jicfhdl, 38 L. J., C. P. 377 ; luterrogat 
1.. E. 4 C. P. 7<;r> : 17 W. E. 736. to the puhli 

III an action for assault and false imprison- (lefendantin 
nieut against a county inspector of constabulary tiouhad heei 
and two constables, the court allowed interroga- ill. 4, e. 7' 
lories to he administered to the inspector, to disallowed f 
ascertain if the constables had acted under his interrogated 
connnand, or by liis authority. O' C'uivwll v. 

Jiiirrii. Ir. 11. 2 13. L. 648. ^otr 

V' solicitors, foj 

Superfluous.] — The court will not allow in- luoncy.s iutri 
terrogatories for the purpose of obtaining from to atlministc 
the plaintifi’ information which the defendant shewing tha 
has the means of obtaining from his own agents, him and 1.3 
Bird V. Makiu 1 C. B. (Ists.) 308. solicitors. J 


Tending to disclose Trade Secrets.] — It is no an attorney or a solicitor, and that they might, 
ground for refusing to answer interrogatories in therefore, teiul to criminate hiui, and expose him 
an action for the infringement of a patent, that to an indictment under 6 & 7 Viet, c. 73, s. 2, for 
the answersinay expose the defendant’s customers the niisdouieanour of practising without a certi- 
to actions. 'Mley v. Basion, 18 C. B. 613 ; 26 fieate. The interrogatories were allowed, the 
L. J., C. P. 293. * court considering that they were bona tide put 

It is no ground for ref using, in answer to in- to aid the aotiou, BUiliford, v. D'Arcy, i: 
terrogatories, to produce a eoiTesponderioc which H. & C. .634; 3,6 L. J., Ex. 202 ; L. E. 1 Ex. 
has taken place upon the .subject-matter of the 354 ; 12 Jur. (x.s.) 810 ; 14 L. T. 029 ; 14 W. K. 
action, that the production of such correspon- 900. 

deuce would disclose the secrets of the trade of It is no objection to the delivery of iuterroga- 
the party interrogated. The Don Francisco, tories that the answers would criminate the party 
31 L. J., Adin. 205 ; 6 L. T. 133. interrogate, d, but he m.ay on that ground refuse 

A plaintiff complained that the defendant had to answer thern._ TVhere, however, it appears 
sold, under the plaintiff's name, sewing machines that interrogatories are not put bona tide, but 
which had not been manufactured by him. and with some sini.ster object, the court will in 
he sought a di.^covery of all the machines sold the exercise of its ciiserctiou disallow them, 
by the defendant, the price, the profit, the names Ib, 

of the purchasers, and other particulars. The The court will not refuse leave lo deliver in- 
defendant refu.sed to answer, saying that he tci-rogatories on the groiuid that the attorney of 
would thereby disclose the names of his cus- the party projiosed to be interrogated sweaus 
tomers and the secrets of hi.s trade : — Held, that that the questions, if answered, may tend to 
he was bound to answer. TIowc v. M-Kcrnini, criminate liis client. If they have that tendency, 

30 Be.av. 547. the objeetioti must be talcen by the client on 

And (tee eases, infra, D. II. oath. Oslwrn v. London Booh Co., 10 Ex. 698 ; 

3 C. L. E. 313 ; 24 L. J., Ex. 140 ; 1 Jur. (if.S.) 
"When privileged from Answering.] — The 93 ; 3 W. E. 28S. 
court will not, on a motion for le.ave to deliver In the exercise of its discretion the court re- 
interrogatories, entertain the objection that they fused, in an action for libel, to allow interroga- 
arc such as the party to be interrogated is privi- lories to be administered to the (.lefendant where 
leged from an.swermg. Such objection must be the direct tendency of them was to make the 
.taken when the iutei-rogatories arc administered, defendant criminate himself, and there were no 
Chestor v. Worilo/, 17 0. B. 410 ; 25 L. J., C. P. special eircuiustaneos for allowing thorn to be 
117; 2 Jur, (N.S.) 287; 4 W, B. 325. S. P., put. Fdmunds v. Greenwood, 38 L. J., C. P. 

Oshorn v, Lmuhn Book Co., 10 Ex. 698; 3 115; L. E. 4 C. P. 70; 19 L. T. 423 ; 17 TV. R. 

C. L. R. 313 ; 24 L. J., Ex. 140 ; 1 Jttr. (N.S.) 142. 

93 ; 3 W. E. 238. Interrogatories, the answers to which may 

criminate the persoir interrogated, will not be 
Imputing Criminal Misconduct.] — It is no alhnved upon the common allidavit. Special 
ground of objection to interrogatories that the circumstances must be sUew'ii wiiich render them 
answer's, if given in tbealHrmative, would render necessary, and it is a matter for the discretion of 
the party intcrrogatcil liable to a criminal prose- the judge wiiothci' there is sufficient ground for 
tion, though it may be ground for refusing to allowing them to bo put. Villcslwisnct v, Tobin., 
arv,swer, Bartlett v. Lewis, 12 C. B. (n.s.) 249 ; 38 L. J., 0. P. 146 ; ij. E. 4 0. P. 184 • 19 L. T, 

31 L. J., (5. P. 230 ; 9 Jur. (KS.) 202 ; C L. T. 693 ; 17 \V. E. 322. 

388, _ When it was objected that certain iuterroga- 

In an action for a libel imputing a grave tories tcudercil Ijy the plaintiff w'cre of a crimi- 
offence to the plaintiff, the court refused to allow natory nature, in a suit iu the Admiralty Court, it 
the plaintiff to deliver interrogatories to the w'as ordered that the interrogatories should be 
defendant, some of which the defendant was administered, but that, if the defendant stated 
not bound to answer. TujAmg v. Ward, upon oath his belief that an answer to any par- 
6 H. & N. 749 ; 30 B. J., Ex. 222; 7 Jur. (JT.S.) ticular interrogatory would .subject him to a 
314 ; 4 L. T, 20 ; 9 W. E, 482. And see oases penalty, he should not be compelled to answer it. 

• \The Mary or Alexandra, 38 L. J., Adra. 29 j 
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L. Jl. 2 Adin. S19; IS L, T. 891 ; 17 W. R.j 


Fraud.] — It is no objection to interro- 
gatories. that the answers, if given in the affirma- 
tive, will shew that, the execution of a deed 
upon which the defence is founded was ob- 
t;'iiuc<l bv fraud. (rinHhitan v. JTolnujd, 15 C, 11. 
(I7.S.) 839. 

c. In Partionlar Oases. 1 

Ejectment.] — A tenant withholding possession 1 
of demised premises after the termination of hi.s ^ 
lease, and defending an action of ejectment byj 
Ins lessor, will not be allowed to administer in- 1 
terrogatories to him wdiich seek to a-scertain the | 
fact that the title of the latter has expired. 
Wallen v. Forrest, 41 L. J.. Q. B. 9(; ; L. R. 7 
Q. B. 239 : 2f) L. T. 290. 

In an ejectment for overholding, on the ex- 
piration of a lease for three lives and forty-one! 
years from the death of the survivor, where the 
point in dis[)ute was when one of the lives in the 
lease had died, the plaintiffs were permitted to 
interrogate the defendants as to the date of the 
death of the cestui qne vie, and also as to the 
reputation in the family on the subject. Head 
V. JSPJenneU, Ir. E. 6 0. L. 2(17, 

In ejectment on the title, the court will allow 
the defendant to exhibit interrogatories to the 
plaintiff as to the links through which he claims 
to be heir. KettleweU v. Dyson, 9 E. & S. 30(J : 
IS L. T. 285 ; 16 W. R. 851. 

Semble, however, that the plaintiff will not bo 
allowed to exhibit similar interrogatories to the 
defendant. Ih. 

A flefendant held a dry dock and promi.ses of 
the plaintiff under a lease, which conrained a 
proviso empowering the plaintiff, if he should he 
desirous of building on the premises, and of 
closing the dock, “ and should bona fide deter- 
mine so to do,” to put an end to the demise by 
giving notice in the way therein provided for. 
The plaintiff having put an end to the demise by 
giving notice according to this proviso, anil 
brought ejectment, the defendant was allowed, 
■with the view of testing the hona fides of the 
plaintiff’s intention to build, to interrogate the 
plaintiff as to whether he had obtained from his 
lessors, the freeholders, any licence or authority 
to close The dry dock, and to build thereon. Winn 
v. Ruse, 3(5 L. J., G. P, 306. 

The statute applies to actions of ejectment. 
FUtcroft V. Fletcher, 11 Ex. 543 ; 25 L, J., Ex. 
94 : 2 ,Tur. (it.S.) Ipl ; 4 W. R. 2(53. 

A defendant in ejectment is entitled to interro- 
gate the plaintiff as to the character in which he 
sues, and the nature of the pedigree on which he 
relies, and as to links through which plaintiff 
claims to be heir. Ih. 

A tlefendant in ojcctmeTit may be allowed to 
deliver iuterrngatorie.s to the ])laintiff as to the 
character or right or title under which ho claims 
to be entitled to the premises claimed by him 
in the action ; yet the defendant in ejectment 
cannot bo ordered to answer interrogatories of a 
similar character on the part of the plaintiff. 
Jforton V. Ihott, 2 H. & N. 249 ; 20 L, J., Ex. 2(57 ; 
3 Jur. (N.s.) 568 : 5 W. R. 792. See this case referred 
to in Lyell v. Kennedy. 52 L. J., Ch. 385 ; 8 A.pp. 
Gas. 217 ; 48 L. T. 585 ; 31 W. R. (518— IT. L. 
(E.) 

A defendant in ejectment cannot obtain an 
order to administer interrogatories to the plain- 


tiff upon a common affidavit. Such affidavit 
must allege .special eircumslances. Pearson v. 
Turner, 16 G. B. (>bs.) 157 : 33 L. J.. C. P. 224 ; 
10 Jur. (K.s.) 731 ; 10 L. T.4f5l ; 12 W. R. 801. 

In ejectment by landlord against lessee to re- 
cover posse.ssion of premise.s, and enforce a for- 
feiture by reason of his having underlet, the 
court will, not allow the lamllord to deliver in- 
terrogatories to the, lessee where the answers 
might subject him to a forfeiture of hi.s interest. 
Pye e. Bnttorfidd, 5 B. & S. 829 ; 34 L. J.. Q. B. 

17 ; 1 1 Jur. (jr..s.) 220 ; 11 L. T. 448 ; 13 W. R. 178. 

In ejectment a defendant will not be allowed 

to deliver interrogatories inquiring into the title: 
upon which the claimant relies, unless it is made 
to appear that the defendant is ignorant of the 
nature of the claim which tlic claimant, intends 
to set up, and is unable otherwise to prepare bis 
defence. Stoate, v. R.ew, 14 C, B, (1C.S.) 209 ; 32 
.L. J., (1. P. 1(50; 11 W. R. 595. 

In ejectment on a foj'feiture fur breaches of 
the conditions in lease, the court granted leave 
generally to deliver intejaogatories to the defen- 
dant as to the existence of the lease and the 
extent of the demised premises, .subject to any 
objection, if valid, which might be taken by him 
to answering any of the interrogatories 'when 
administered, on the ground of their tending to 
disclose a forfeiture of his estate. Chester v. 
WurtUii,n C, B. 410 ; 25 L. J., G.P. 117 ; 2 Jur. 
(N.s.) 287 ; 4 W. R. 325. 

Although interrogatories as to the means by 
which a defendant proposes to establish an ad- 
verse title to a hereditament arc not admissible, 
yet interrogatories .seeking only to ascertain the 
character of his title and the quality of his pos- 
sessioTi mav be allowed. Towne v, Cochs. 43 L. J., 
Ex. 41 ; K R. 9 Ex. 45. 

The rector of a parish claimed, in an action for 
money had and received against the patron of 
the living, one-half of the rent of the churchyard 
and of the tithe rent-charge which had been re- 
ceived by the patron since his induction. The 
dcfo7idant having pleaded a title by prescription, 
and also, as to the rent-charge, ari agreement 
under (5 & 7 Will. 4, o. 71 , whereby it was agreed 
that the tithes sliould be commuted, and that 
the substituted rent-charge should be received 
in equal shares by the then rector and himself, 
the ])laintifi: was permitted to administer interro- 
gatories as to the period for which the defendant 
and his predecessors had received the rents and 
tithes, or tithe rent-charge, and as to the circum- 
stances under which they had so received them. 

n. 

Bill of lading.] — Barley was consigned by A. 
to B., and was delivered by the shipowners to B. 
without production of the bill of lading. The 
plaintiffs (who were B.’s bankers), as indorsees 
of the bill of lading from him, three months 
afterwards (B. having in the meantime become 
bankrupt) brought trover against the shipowners. 
Upon an affitlavit suggesting that the bill of 
lading was indorsed t(j the iilaintiffs after the 
delivery of the barley to B., or that they, having 
the bill of lading in their possession, knowingly 
suffered the shipowners to deliver the barley to 
B. : the court allowed interrogatories to be ad- 
ministered to the plaintiffs as to the time when, 
and the circumstances under ■wdiich, the indorse- 
meiit of the bill of lading to them took place. 
Derlni Covmerekd Ranli y. rDnmsde/i, '^'.) L. J., 
G. P. 72 ; L. R. 5 C. P. 107 j 21 L. T. 673 ; 

18 W. R. 526. 
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Libel.]— A (lefciulant ratorrogatea whether he upon E. dismissed the withont other 

is the xmblishur of the newsjmpor in which the cause assigned: — Held, that the plaintiff could 
liliel appears is protectei I f rora answering, on the not interrogate the deiendant as to the couteuls 
ground that he might criniinate himself, since of the letter to K.’s wife. Ib. 

:-12 & 33 Viet. c. 24, abolishes the statutory de- Tn an action for libel. 1 he jjtaintift mterrogafud 
olaration as to the publisher, and re-enacts 6 & 7 the defendant as to the coutetils of a writteji 
Will. 4, c. 7(>. s. 19. which provides for the communication made by the del'eudant a justice 
discovery of the yuddisher by bill, and his of the peace, to the lords counnissioners of the 
subsef}uent protection in other proceedings, great, seal, concerning the plaint ilf, wlio was also 
EmctZcri Y. J/'d;//, 3!) L. J., C. P. 217; 22 L. T. a justice of the iieace ; the defendant, by Ids 
342 ; IS W. E. fii)5. answer, admitted that he had made a privileged. 

To an action for libel, in .sending tn the “Times” connmauication, concerning the plaintilf, to the 
newspajicr a libellous extract from a letter, the loi-ds conimi.ssiunors, but declined to ;inswer as 
defendant pleaded the general issue and a justi- to its contents ; the court, in the exercise of its 
dcation : a jmlge, upon the usual atiidavit, judicial discretion, refused to comy)el the deleii- 
allowed the plaintiff to administer to the defen- dant to answer the interrogatoiy. Fitxyihbon. v. 
dant the following interrogatory : “ Hid yon fVwcr, Ir. E. 9 0. L. 294. 

write and send to the ‘Times,’ for publication, If, in an action for libel, the plaintilf ymts an 
a latter signed Z., aecompaiuod by what pur- interrogatory to the defendant as to the contents 
ported to be an extract from the letter from a of an exhstiug written document, which he 
Halifax inerch.aut ?” The defendant had ob- objects to answer upon the ground of the doeu- 
tained a commission to Eova Scotia to examine ment being a privileged eomnnniication, the 
witnesses upon an affidavit, which stated that defendant.’s proper course is to move to dis- 
thc extract was from a letter he had received charge the order allowing the interrogatoiy to 
from a person in Nova Scotia with whom he had be put. Ib. 

since communicated, and on whose information. In an action for libel alleged to be contained 
believing the statement to be true, he had in a letter, which, since it had been received by 
pleaded a justification, in support of which it the person to whom it had been addressed, had 
was necessary In examine witnesses in Nova been returned to and was in the po.ssession of 
Scotia. This affidavit was not before the judge, the defendant who had written it, the plaintilf 
hut it did not appear whether the facts had or applied at chambers for inspection of such 
had not been stated to him. On a motion to set letter, in order to enable him to declare in the. 
aside the order allowing the interrogatory : — action. The judge made an order for such 
Held, that whether such an interrogatory should inspection, ujion the defendant declining to 
be allowed or not was a matter for tlie discre- make an affidavit that the production of the 
tiou of the judge, with which the court would letter would tend to criminate her : — Held, that 
not interfere, unless he wa.s shewn to have been the jmlge had no power to make such order, 
clearly wrong ; and that though some s])ecial inasmuch as, filthough the plaintilf might have 
circumstances should be shewn to the judge obtained .such inspeetioii if he had proceeded 
before he would be justified in allowing such an under the 0. L. T. Act, 1854, s. 50, he was not 
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/. L. J.. Q. V,. HI ; L. 11. 10 Q. B. 217 : 
. T. 750 ; 20 W. R. 702. 
t alleged libel was coiitaiiioci in a ]iriiiled 
'.e or handbill, on which the name of the 
er did uid ap]ieai’. The defendant had been 
with the person who distributed the notices, 
iaad himself posted up one of them. On an 
ieation to administer interrogatories to him 
ted to ascertain if and to tvliat extent he 
instruct ions fur the ])riutingand circulation 
e handbills : — Held, that the special circum- 
.•cs took the (^ase f)ut of the onlinary rule 
interrogatories which tend to criminate 
not usually be allowed in an action of 


Slander.] — The court, in the- exorcise of its 
discretion, refused to allow a plaint ill in an 
action for slander, where the alleged slander 
consisted of various and wide ini])utations, to 
deliver interrogatories, interrogating the defen- I 
dant as In whether he had spoken the words, 
or any and what other w'ords conveying similar 
i)n]iutatiou.s, and when, where, and to wliom he 
had s})oken them. Stern v. Sernrfopidn, 1-1 C. B. 
(X..S.) 737 ; 32 L. .1.. G. P. 2().S ; 10 Jur. (N.S.) 317 ; 
8 L. T. 538; 11 W. 11. 8r.2. 

In an action fur slander, a defendant may be 
compelled to answer interrogatories as to the. 
words uttered, if it is made out to the satisfac- 
tion of the court that the plaintiff cannot other- 
wise obtain redross. Atkimon v. Foshrohe, 35 
L. J., Q, 15. 182 ; L. 11. 1 Q. B. 028 ; 12 Jur. 
(N.S.) 810 ; 1-1 L. T. 553 ; 1-1 W. E. 832. 

DTegligence.] — A passenger on a railway, 
having been hurt by a train, was accompauie<l 
to her home by two of the company’s servants 
under the direction of a third, an inspector. 
Subseriucntly bringing an action for damages in 
respect of the injury received, she sought to 
administer interrogatories to the company : — 
Held, that they might be interrogated as to the 
names of their ins^jcctor, of their other servants 
who accompanied her home, and of the driver of 
the engine drawing the triiin by which she was 
a passenger, but miglit not be asked whether 
any of the servants of the company witnessed 
the accident, and, if so, what were their names. 
Potter V. MetropoUt/m Phtrict Hi/.. 28 L. T. 
231. 

In an action against a railway company for 
damages sustained by a passenger from a col- 
lision on the line, through the alleged negligence 
of the company’s servants, he was not allowed, 

: without an affidavit disclosing special circum- 
stances, to administer , interrogatories to the 
com])aiiy as to what was the cause of the acci- 
dent, or as to whether they possessed or had the 
care of that with which the train came into col- 
lision. Peril err/ih-e v. (1. 1!". Pi/., 40 L. J„ C. P. 
8 ; L. R. 6 C. P. 36 ; 23 L. T. 808 ; li> W. Li. 
22Q. 

In an action for injury by tlie alleged negli- 
gence of the ilefeiulant, the court will not allow 
interrogatories to be administered to the plain- 
tiff as to the circumstances under which the 
accident liappenetl, the extent of injury, the 
medical attendance, and charges for it. Prp- 
pu/tt V. Smith, 3 H. & C. 129 ; ”33 L. J., Ex. 239 ; 
11 L. T. 139. 

In Valuation.] — A dcfciulaut was engaged as 
valuer on the part of the plaiutilf to ascertain 
the sum to bo paid by the latter, on the purchase 


of tlic goodwill of a husiness. In an action 
■ against him for alleged negligence and want of 
i roasonaWe- .skill in the comluct of the valua- 
ition Held, that the plaintiff was entitled to 
interrogate him as to the basi.s of his valuation. 
Turner v. Goulden, 43 L. J.. C. P. (iO ; L. 11. 9 
C. P. 57. 

False Eepresentation.] — Interrogatories, in an 
action for a false and framlulent reprosentation 
ion the sale of a business. Plif/kt ^\ {flHlflcl^f}e, 
118 C. B. (K..S.) 757. 

Seduction.] — In an uetion for seduction, the 
plaintiff may iiiiorrogate the dofinnlaiit as to 
whether he Iiad not had connection with the 
daughter, wlretlier he had not been informed by 
her that .she was ].)j-egirant by him. whether he 
was not the father of lier child, wdiether he had 
not offertal to maintain the chiJd, and whether 
he had not stated, in the presence of other 
persons, that he had no roa.sou to believe she had 
had connection with anv other man. JlmUoll v. 
T/ j/Ior, 43 L. J., Q. B. 14 : L. R. 9 Q. B. 79 ; 29 
L. T. 534 ; 22 W. E. 89, 

In an action for seduction, it is not allowable 
to interrogate the defendant as to his ])re.sent 
means ca- what property he is possessed oL But 
it is allowable to interrogate him with a view of 
obtaining admissions from him as to his having 
had sexinrl intercourse with the plaintifi’.s 
daughter. Ih. 

Trespass.] — In an action of trespass to a 
several fishery, the ])laintiff was allowed tec 
interrogate the defendant hebjre defence filed, 
for the purpose of ascertaining whether the 
defendant, or any pei'son authorised by him, had 
iisbed in the waters over which the several 
fishery was claimed. AchcMm v. Ile/m/. Ir. E. 5 
C. L. 496. 

By Companies against Shareholders.] — Inter- 
rogatories were allowed to he delivered, on behalf 
of a company suing for calls, to a defendant, 
whom they sought tit prove to be a sharohnldeiv 
whether he had executed the subscription con- 
tract of the company, the comitanj^ having made’ 
out a p>rima facie case of its loss ; but it tvas. 
made part of the rule that the answers were not 
to be used at nisi prins, unle.ss the lo.ss was. 
proved. Wolrerhawpton Wnterimrlis Co. v. 
Jlawli/iford, 5 C. E. (n.S.) 703 ; 28 L. J., 0. P.. 
198 ; 5 ,lur. (N.S.) 736 ; 7 W. E. 244. 

In Interpleader Issues,] — Interrogatories may 
be delivered in an interpleader i.ssue. White v. 
Wuffs, 12 C. ‘B. (N.s.) 267 ; 31 L. J., C. P. 381 : 
6L. T. 387. 


Discretion of Judge.] — ^When interrogatories 
appear to a judge to be framed careies.sly, and 
with too much latitude, so a.s in reality toYhrow 
upon him the troirble of settling thein^ he is not 
bound to select the one or two which ho may 
think proper and to reject the others only, but 
in sending the wffiole of them back to be re- 
formed he exercises a reasonable discretion with 
which the court will not interfere. Phillips v. 
Lewm, 34 L. J., Ex, 37 ; 11 L. T. 512. 

The court or a judge at charaber.s ought not to 
settle interrogatories for parties. If, therefore, 
a series: of interrogatories propo.sed to be de- 
livered is improperly drawn, or asks too much, 
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Thoro should ho an a 
interrogatorios. 1 h. 

Where there are several 
will not allow ihe piainiif 
rogatories to them miless 
wiiieh the motion is grouia 
[ment that the plaintiff _ 
action against all. -OeaZh 


the court or judge ought in refase the whole, 
even tlujugh some of Iheni may bo unobjoction- 
able. Itfkaoii -v, Craiclcy oi Coolte, 2 H. & N. 
7G(i ; 27 L. J., Ex. 151 ; 1 Jur. (it.s.) 75 ; G W. 11. 
2 , 60 .^ ■ 

This, however, must not lie talvcn so strictly as 
to mean that the court or a judge will not a'lter 
a word here or there, or the like, in order to nm- 
der perfect a series of interrogatories corretjtly 
i Irawn i ii general, i J. 

The court will, on a rule to allow a party to j 
exhilut interrogatories, determine any question 
■of jn'inciple as to the right to exhibit them, but ' 
will leave the particular form of them to he 
settled at chamher.s. Zariji v. Iliornton, 2(5 L. J., 
Ex. 214 ; H .Jur. (N.S.) 92. 

A. instructed B., as his broker, to purchase 
good.s for him, which B. did. and delivered to A. 
a bought note. A. paid the pnrchasc-moiicy, 
and received from B. a delivery order for the 
goods, which described them as deliverable to B. 
or his assiginjcs by indorsement, and was indorsed 
by I). This document turning out to be null and 
void, A. brought an action against B. for money 
received to his use, and for not delivering the 
goods. The court gave A. leave to deliver inter- 
rogatories to B., with the view of ascertaining 
whether he entmed into the contract as agent 
<jr inincipal, and if as agent, for' whom, and by 
what authoritv. TJiiil v. LcasJie, 10 Ex, 704 ; 
3 G. L. E. an"; 24 L. J., Ex. 142 ; 1 Jur. (N.S.) 
117. 

Form and extent of interrogatories which may 
be exhibited to an executor upon a plea of plene 
administravit. PeeJi v. ^Volan, 14 Ir. 0. L. E., 
App. 32. 


By whom.] — The facts that the ]jlaintiff is, 
and always has been, residing in England and is 
of very advanced yeans, are not such “unavoid- 
able circumstances” as will enable the court to 
dispense with the affidavit of the plaintiff, and 
his agent or attorney, and to act upon one made 
by the plaintiff’s attorney and his son, who has 
‘ always had the management of the property in 
question. Aduir v. SiM2),wn, Ir. E. 1 C. L, 
577. 

An affidavit in support of an application by a 
plaintiff for leave to deliver interrogatories to 
the defendant must slunv that he has a good 
cause of action upon the merits. May v. Ifato- 
khis, 11 E.X. 210 : 3 0. L. 11. 395 : 24 L. J., E.x. 

; 309 ; 1 Jur. (N.s.) GOO ; 3 W. E. 550. 

And must state that the jyarty will derive 
benefit in the cause from the discovei'y which : 
he seeks. But where a party sues or defends in 
person, an affidavit of an attorney or agent will 
be dispensed with, OaiTadc v. A'.-K 12 

C, B. (N.s.) 350. 

The affidavit of the wife and the attorney of 
the plaintiff for discovery was admitted, under ■ 
S2)ecial circumstances, in lieu, of that of the 
party himself. Harnett v, Ileojiur, 1 F, k. F. 
412,467. 

In an action by an attorney, the ajjplication 
was made upon an affidavit of the idaintiff, 
describing him as attorney. 'J’he aiiplicatiou hatl 
been heard before a judge, when the summons 
was indorsed, by consent, “ Disallowed, without 
prejudice to any future application” : the objec- 
tion that the attorney of the jilaiutiff ought to 
h.ave joined in the affidavit, not having been 
taken at chambers, was waived. Wlintdey v, 
Crairfimlf 5 El. & Bl. 709 ; 25 L. J., Q. B, iGB ; 
2 Jur. (ir.S.) 207 ; 4 W. 11. 121. 


e. Affidavit to obtain. 

Utility of Interrogation.] — The court or a 
.judge shoulfl exercise the discretion given bj" the 
Common Law Procedure Act, 1854, s. 51, so as to 
■take care that interrogatories should be useful as 
well as relevant. Ahwandrci (JS'ewporf) Hoclt 
Co. v. EUiot, 23 L. T. 847. 

On an application to the court for leave to 
■admiirister interrogatories the affidavit must 
shew, with greater parlieularity- than is always 
requisite at chamhers, the object for wliieh the 
questions are to be aslmd. Ih. 

It is not necessary that all the plaintiffs should 
join in an affidavit to ground a motion for liberty 
to administer interrogatories. Read v. 3CJonnett, 
Ir. R. 6 0. L. 267. 

Though there is no rule to preclude a defendant 
from being allowed to deliver interrogatories to 
the plaintiff before he has pleaded, yet if he 
seeks to be alhoved to deliver them before plea, 
he mu.st first disclose the nature of his defence, 
in order to shew that the interrogatories arc for 
the ])urposo of supporting sirch defence; Gonrley 
V. Rllnmdl, 42 L. J., C, P. 244 ; L. E. 8 0. Ik 
362 ; 29 L. T. 130. 

Where, therefore, in an action for a libel the 
•defendant pleaded a justification in a general 
form, he was not allowed to deliver interroga- 
tories to the plaintiff until, either by affidavit' or 
by particulars, he had first disclosed the matters 
■on which his justification was founded. J&. 

A party, applying for leave to deliver inter- 
rogatories, must shew the nature of his case so 
far as to enable the judge or the couiff to form 
an opinion on the propriety of the proposed 
interrogatories. Croimes v. Morrison. 5 El. & 
Bl. 9S4 ;,2 Jur. (NA) 163 ; 4 W. E. 282. 


f. At What Stage of Suit obtainable. 

The court wnll not allow a defendant to deliver 
interrogatories before plea, except under .special 
circumstances, as, for instance, where he makes 
out a case of urgent necessity. Martin v. lieu- 
■minq, 10 Ex. 478 ; 24 L. J., Ex. 3 ; 18 Jur. 1002 ; 
3 W. E. 29. 

But interrogatories will bo allowed to be 
admini,stered to a defendant immediately after 
declaration, with leave to amend the breaches 
assigned in an action for infringement of a patent. 
Jones V. Platt, G H. 097 ; 30 L. J., Ex. :}(i5 ; 
7 Jur. (lf.s.) 978 ; 4 L. T. 41 1 ; 9 W. E. 696. 

After appearance, but before declaration, the 
plaintiff not knowing the precise cause of action, : 
applied for leave to administer interrogatories, in 
order that he might bo enabled correctly to de- 
clare. The court refused the a] )i)licatioa. Morris 
V. Parr, 6 B. & B. 203 ; 34 L..I., Q. B. 95 ; 11 Jur. 
(N.S.) 388 ; 11 L. T. 70G ; 13 W. E. 337. 

I _ A summons to deliver interrogatories to a plain- 
tiff was heard in Michaelmas vacation, when, thfe 
I judge having disallowed some, the defendant’s 
I counsel, on the last day of Hilary Term, moved 
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for a nile to allfnv them. The court, iu order to Where a party has Bubstantially answered in- 
prevenr the plaintiff being thrown over the terrogatories, but there are defects or flaw,', in any 
stu’iiia: assizes, maile it part of the rule that it of his answers W'hich render them formally in- 
should not operate as a stay of proceediiiTs. sufficient, but which the court has no reason to 
Zarifi V. Tkarntim, 20 L. Ex. 214 ; 0 Jur. (N'.s.) think were intentional, the proper cunr.se is to 
92. apply to have them amended at chamber.s ; and a 

The court will allow interrogatories to be de- rule for his oral examination will be discharged, 
livered by a plaintiff, after tlic defendant has and the co.sts will he made his costs in the cause, 
pleaded, without a .special affidavit. James v. Bender Zimmerman, 

Barnes. 17 0. B. 590 ; 25 L. J., G. B. 182. If a party does not answer interrogatories in 

When a plaintiff: seeks to deliver inteiTogatories due time, hut the court secs that (although there 
before a declaration, ho must, for this purpose, is in strictness no sufficient excuse) there has been 
do more thiin produce an affidavit in the terms no intention to dhsobey the court, and the answers 
prescribed by s. 2. Croumes v. Jforrisn?/,, 5 El. & arc ready for delivery, a rule for au attiichment 
HI. 984 ; 2 Jur, (X.s.) lOIi ; 4 W. R. 282. will not be made absolute. Wmdlt; v. Lane, 2\) 

L. J., Ex. 245, 

Rule for.] — The rule for leave to deliver inter- When a .defendant has to answer iuterroga- 
rogatorics is only a rule tes shew caiisc. Thiil v. tories in support of the plaintiff’s right of action, 
ZeW/iC, 24 .L. J., Ex, 142 ; 1 Jur. (N.s.) 47. he cannot excuse himself from answering by 

swearing to some matter of fact which involves 
the existence of the right of action ; for that is 
g. Answer. the very question to he tried upon the whole of 

the evidence, and upon his answers to the inter- 
Sufficiency.]— The answers to interrogatorie.s rogatories. Geary v. Buj’Um, 29 L. J., Ex. 280. 
may be insufficient by reasirn of containing, in, ' 

adriition to the iiiformation asked fur, impertinent Oral Examination.] — Whore a party has neg- 
or otherwise objectionable matter. Peyton v. lected to answer at all without just cause, it 

llartiny, 48 L. J., C. B. 10 ; L. R. 9 0. B. 9 ; 29 may be advisable to apph^ for an order for his 

L. T. 478 ; 22 W. R. til. oral examination, instead of proceeding by way 

An order directing that a person interrogated of attachment for contempt, at all events where 

.shall bo oraRy examined as to the matters con- there is a question whether, by reason of illness, 

cerning which he has refused or omitted to make or on account of co-parties to the action having 

an affidavit is sufficient. Ih. sufficiently an.swered, or otherwise, the neglect is 

In an action by a principal against bis agent, not altogether without just cause, and certainly 
for negligence in the purchase of goods for the is not wilful or contumacious in the seme of a 
principal, the agent being interrogated touching defiance of the authority of the court. Tierjiv. 
certain matters connected with such purchase 27 L. J., Ex. 54. 

not within his own knowledge, but known to liis The rule for an oral examination is only nisi 
partner at ISTew York, declined to answer on the in the lirst instance. Ih. 

ground of ignorance as to such matters. Further A defendant having answered interrogatories 
inteiTogatories being administered, touching the in a voluminous manner, introducing many ad- 
sariie matters, he answered, stating that since ditional and irrelevant topics to those contained 
action certain eommnnications had passed be- in the interrogatories, the judge made an order 
tween him and his firm at New York, with a view directing him to appear and answer orally before 
to his defence to the action, and that all his in- the master, under the C. L. P. Act, 1834, s. 53 : 
formation as to the matters in question was de- — Held, that where the answers contained such 
rived from such communications, and submitting an amount of irrelevant matter as to amount to 
that he was privileged from disclosing such com- an impertinent excess, the section was applicable, 
muuications : — Held, on an application to the Peyton v. Ilartiny , 4ii L. J., C. B. 10; L, R. 9 
court to compel him to make further answer to C. P. 9 ; 29 L. T. 478 ; 22 W. R. fil. 
the interrogatories, that he was so privileged, In making an order under that section, it is 
and that the application must be refused. Phil- not necessary to specify in detail the points as to 
Ups V. Bonth, 41 L. J.. C. B. Ill ; L, R. 7 C. B. which an oral examination is to take place. ; Ib. 
287 ; 26 L. T. 845 ; 20 W, R. 630. ’ The 0. L. B. Act, 1854, s. 46, enacts that upon 

Where a party objects to the sufficiency of the the hearing of any motion or summons, it shall 
answers, and seeks to have a viviJ voce examina- be lawful for the court or a judge at their or his 
tion, he must apply promptly. Chester v. Wort- discretion from time to time to order the pro- 
■Zey. 18 C. B, 239. duction of documents or the oral oxaraination of 

The jurisdiction of the court, in case of omis- witnesses, before such court or jiidge or before a 
ainn without just cause to answer sufficiently master; — Held, that the terms ‘‘ hearing of any 
written iutorrogatories, to direct an oral examina- motion ” included the application for a fide nisi, 
tion of the interrogated party, as it is a jurisdic- and, consequently, that an order foi.‘ the exami- 
tion to be exercisetl at the discretion of the court, nation of witnesses might be made upon a motion 
will he exercised with caution, and with due rc- for an attachment against a tlefendant for not 
gard to the nature and circumstances of the answering interrogatories. Mory a nv. Alexander p 
action. Swift v. Xun, 26 L, J., Ex. 363. 44 L. J., G. B. 167 ; L. B. 10 0. B. 184 ; 32 L. T. 

/Where a party was sued as administrator, and 34 ; 23 W. R. 321. 
an.swen;d to written interrogatories that he had 0. and P. contracted with a company to con- 
not taken out admini.stration in this country, nor struct a railway in Tasmania, receiving , as part 
administered nor intermeddled with any of the payment the gi'cater part of the share Capital of 
effects iu this countiy, the court refused a rule the company. The plaintiff, as executor, ejaifned ; 
that he should bo orally examined, there being payment for surveys alleged to have been per- 
no affidavit in support of the application, although formed by his testator for the company in 1870 and 
ho shewed cause i n the first instance, and waived 1871, and he had sued 0. and P,, as well as the com- 
the objection, lb. paniy, in respect of such claim. Interrogatories 
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adininisteml to: the compmiy, Avitti the view 
of i^^('ort!^iuing their relations with the tes- 
tator, were answered, hut (luite insutiicieiitly. 
by the secretary o:f the company, who had not 
become such secretary until March, 1872. Tho.se 
persons who liad been directors of the company 
in 1870 and 1871 had ceased to he such directors, 
and the present directors had no per.sonal know- 
Iciige of the transactions forming tlie subject- 
matter of the aetiou. It was by the court ordered 
Tliat (■_!. and ?. should be orally examiued, and | 
prni luce all <lucuinents iu their possession having | 
re'ferenee to the motion, anci tliat the decision in 
the motion should stand over until the result of 
.such oral examination should be ascertained. 
Moline V. Tnnmanian i?//., 32 L, T. 828. See 
('tiMtvrdl V. Van T)ienwn's Land Co., 16 G. B. 
2.76 : 3 G. L. It. 789. 

When iiu oral examination is required of the 
interrogated party for having omitted, witliout 
;|ust cause, to answer suftieieiitly ■written intciTo- 
gatories deliverc<l under 17 & 18 Viet. e. 127, 
ss. 51 and 53, semble, the proper course is to i 
ap]>ly to a judge at chambers in the first instance ! 
as to ( he suiHeiency of the answers to the interro- 
gatories. Meadown v. Kirkman, 2 L. T. 2:71. 

Attachment.] — When a rule had been granted, 
calling on a defendant to shew cause why an 
attachment should not issue against him for not 
answering interrogatories, the clerk to the plain- 
tiff’s attorney swore that on his calling at the 
defendant’s residence he was told he was within, 
hat would see no one ; and that on its being ex- 1 
]ilahied that the object was to serve him with 
the rule, ho was heard to say that it Avould not 1 
he seen, for that the plaintilf had got him tight I 
enough. The court was of opinion that the con- 
tempt was complete on his noglceting to airswer 
the interrogatories within the time mentionod in 
the statute, and made the rule absolute without 
requiring personal servioe, (^Lord) v. 

Lean, 5 L. T. 67-1. See 8. C.. 580. 

A rule for an attachment for disobcdienco, of 
tlie order foi’ nut answeiing interrogatories may 
be granted on the application of a party in- 
tei’esled iii the suit in wiiich the order was made, 
though he is not the person upon Avlio.se applica- 
tion it Avas granted originally. 3ftidfhl Jlank 
V. Jknilo,/. 36 L. J., Q. B. 15 ; L. R. 2 Q. B. 37 ; 
15 L.T. 292; 15 W. R. 1.59. I 

Discharge of Rule where Answers ready.] 

— Interrogatories Avero delivered to the defendant 
under a Judge’s order ; and the time for answer- 
ing the same Av.as enlarged until a peremptory 
order Avas made that the defendant should answer 
upon a certain day. A rule nisi for an attaoh- 
meut for not so answ'ering having been obtained, 
upon cause being shewn, the answers being ready 
to be filed, the rule was ordered to he discharged 
if the ansAvers .should he tiled Avithin tVA'Ciity-tbur 
hours ; costs to be plaintiff’s cost.s in the c.aus(iin 
any event. Ilainsford v, C'umphell, 2 L. T, 132. 

Jurisdiction.]— -A superior court has jurisdic- 
tion, under the Common Plea.s at Lancaster 
Amendment Act (32 & 33 Yict. c. 37), to Issue 
an attachment upon the omission to ansAver in- 
terrogatories ordered by the prothonotary in an 
action commenced in the Lancaster Court. Coda n 
V. Jilaclihuvn, L. R. 8 Q. B. 54 ; 27 L. T. 117, 

In a cau.se in the Court of Common Pleas at 
Lancaster an order was granted by the district 
prothonotary to administer interrogatories to the 


m4ii 

plainti-flc to be ansAA'ered AVithin ten days. The 
order AAuth the interrogatories Avas .served on the 
plaintiff’s attorneys : and an order fur furt;liei' time 
to ansAA'er obtained by them. The inten'ugatorie.s 
not having been ansAvered within the further 
time, a rule was obtained in the Court of Queen’s 
Bench for an attachment against the plaintitf, on 
the ground that he had by not answering the 
interrogatories been guilty of a coutenii:>t : and 
that by force of 32 A .33 Viet. e. 37. ss. 6. 7, and 
15, the proper mode of proceeding was by rule in 
any one of the superior courts. On cause being 
shewn, the court held the proceeding, s regular, 
and made the rule absolute, Ib. 

Waiver of Sight to have them ansAvered.]— 
Jnforrogiitories having lieen delivered to a 
defendant, in an action of detinue, and still 
remaining unanswered, a judge’s order \va.s made 
by consent, whereby the plaintiff Avas to be at 
liberty to sign finai judgment for damages and 
costs, on the terms that execution Avas not to 
issue if the goods detained were delivered up 
within a certain time. The plaintiff signetl final 
judgment, and, the goods lurt being delivered up, 
obtained an order for the issue of cxeentiou for 
return of the chattels detained. An ap])licationi 
midev these circumstances having been made for 
i an attachment against the defe:ndarit for not 
auswei’ing the interrogatories : — Held, tliat the 
consent to the final judgment was an abandoic- 
meut by the plaintiff of his right to have the 
interrogatories ansAvered, and tliat the ajqilica- 
tiou must therefore be refused, llinino v. Fmftr 
40 L. J.. C. P. 119 : L. R. 6 G. P. 105 ; 23 L. T, 
SO!) ; 19 W. R. 437. See JJunn v. Moonan, IS W. R. 
522. 

h. Using-. 

Examined Copy — Proof.] — In an action by the- 
administratrix of a wife to i-ecoA'er a sum of money 
from the defendant which he had reeoA'cred froin 
a tliird person to hold at her disjiosal, in order tO' 
prove theamount the plaintiff offerediu evideiwc- 
.an examiued copy of his answrer-s to interroga- 
tories iu a previous action in. which the plaintiff' 
had .sued the representative of the husband, but 
which Avas discon tinned : — Held, first, ihat the* 
answers were admi.ssible without proof of the iu- 
torrosatories. Fleet v. Pevrinn. !) B. A H. ,575 ;; 
37 L. J., Q. B. 233 ; L. R. 3 Q. B. 536; 19 L. T. U7. 

Held, secondly, that an examined copy of the- 
answers aa-hs admissible without proof of his. 
liandAATiting to the original answers. Jb. 

I At Trial.] — ^Y^hen inten’ogatorie,s have beerti 
.admini.stered they cannot afterwards be used on 
the trial Avith a view to contradiet the person 
to whom they Avere administered on hi.s ex- 
amination in court ; on the ground that sixcht 
Avould bean inquiry into the client’s instructions 
to his attoniov, which are ]u'ivilc!red communica- 
tions. Camvll T. Cee.s', 15 L. 4’.^ 21 7. 


■ i. Costs. ■ 

Discretion.] — The costs of orders for interro- 
gating the ojiposite parly are iu the discretioni 
of the judge making the' order. If the order i.s 
silent, they u-ill not be allowed as costs iu the 
cause for the interrogating party, though he is 
successful. Smt/i v. G. IF. if//., 6 El. A Bl. 495 ; 
25 L. J., Q. B. 279; 2 Jur.'CN.S.) 668. 8. P., 
Ehiob V. Honeywell, 29 L. T, 227.. 
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DISCO VERY — Action fo7' Discovery. 


C. ACTION FOR DISCOVERY. 

1. For Discovery Okly. 

When it Lies.] — Tho plaintiffs were manufac- 
■tixrers, the . defendants shippers and carriers. 
The plaintift’a were in the habit of sending goods 
jibroad through the defendants. Thej' had par- 
ticular trade marks affixed to all their goods so 
sent. They discovered that goods were shipped 
through the defendants with counterfeit marks 
identical with their own, upon -which, on the 
Tefusal of the defendants to furnish them with 
-the names and addresses of the persons so in- 
fringing their trade marks, they brought their 
•action for fliscovery. to which the defendants 
demurred on the grounds that no litigation was 
intended against them — they -were third parties 
to the contemplated action, and in the position 
r)f witnesses who might he called upon to give 
■evidence in. an action against those who had in- 
fringed the plaintiff’s rights, Demurrer over- 
ruled with costs, and discovery ordered. Ovr v. 
jruq><'r, 4(5 .L. .1., Ch. 41 ; 4 Oh. D. 5)2 ; 3.") D, T. 
■4tiK ; 25 W. It, 23. 

Bill of discovery lies in eriuity, though for 
.matters sounding in trust. Eaxt India (Jo. v. 
Evans. 1 Vern. 307. 

Demurrer to a bill brought to discover the 
-tenant to the pnecipe on a voluntary conveyance, 
■allowed. Shvrhovno v. C'let'lq 1 Vern. 273. 

Equity wall dismiss bill for discoverj'' of 
matters ] iroperly triiihle at law. idv/.v ( (Jovevnors) 
T, Have, 2 Dumb. (51)4. 

After a decree of dismission affirmed on ap- 
peal to the Lords, bill is brought for the discovery 
■of a deed (said to be Imiuit pending the suit), 

. which made out the pdainti’if's title, and the bill 
■so brought, that after such discovery the plain- 
tiff might apply to the .House of Lords for relief ; 

, in demurrer the defendant ordered to answer, 
but plaintiff to proceed no further without leave 
■of court. Jiavhon, v. Scavle, 1 Vern. 41H. 

Per.sons claiming lands by a will, or other 
voluntary disposition, and having the law on 
their .side, are entitled, as against the heir-at-law, 
"to the assistance of a court of equity for a dis- 
covery of the deeds and writings relating to the 
■devised estate, and to liave them delivered up as 
following the, lamls. Xeweastlc (^Ditke') v. 
Eel?i-am QLovd), 3 Bro. B. (J. 4(50. 

Demurrer will lie to bill brought to discover 
■whether there is such a person, or where he is, 
in order only to make him a party. Bineleij v. 
Bineley, 2 Atk. 394. 

Demurrer to a discovery of a trading over- 
ruled ; a demurrer good if coniiued to questions 
as to having committed an act of bankruittcy. 
Clumhcrs v. Thompson. 4 Bro. C. C. 434. 

Where a bill for a discovery against an assured 
aLlegeil that he had been emjtioyed lo procure 
the goods which tvero the subject of the ]iolicy : 
— Held, that a demurrer to the discovety would 
not hold, although the hill sfaterlthat the del'cn- 
'daiit ha<i been paid and salmtiedthc full value 
■of the goods, the object of the bill being to 
tiscertain whether he was not a mere agent. 
mils V. (\mphcll 2 Y. .V Coll. 391 ; 7 L. J.', Ex. 
Eq. 2, 5. 

General demurrer to bill by a widow and 
infant, customary lioir of copyholder, for dis- 
covery of t.itlc of defendant in posscs.sion, allowed 
: for defect of sufficient case for the interference 
of the court. Jiahev v. Eoohev, 0 Brice, 379, 

Where in a suit for tithes, the title to the 


rectory is in ksuc to a cross-bill, praying a dis- 
covery of the title, the rector cannot tleinur, 
although no other title to set up. Eowmaiiy. 
Lygon, 1 Anstr. 4. 

Prayer of Process or Eelief— Irregularity and 
Demurrer.] — A bill proper for discovery only 
prays relief, yet a general demurrer was over- 
ruled, but without cost.s. IXy v. Pern, 2 Bro. 
C. C. 2iS0. Bed qumre, see id. 319, 

Blaiutiff entitled to discovery only praying 
relief. General demurrer lies. Alhntcht Y. 
Eussman, 2 Ves. & B. 328 ; 13 11. B. 110. 

Though plaintiff is entitled to discovery, if he 
prays relief to which b-e isnot entitled, demurrer 
will lie. Muehleston v. lirown, (5 Ves, 63 : 5 
E. K. 211. 

A general demurrer bolds where the i)laiiitiff 
entitled only to di.‘:covery prays relief also, 
(Jordon v. 8imMnson, ll Ves. oUO.' 

Deiumvor to a bill for di.scovciy. on the ground 
that the jjrayer of process contained words 
adapted to a bill for relief, allowed. Amhcry v, 
Jo7ws, Yonnge, 199. 

A bill of di.scoveiy is demurrable if the words 
“.stand to and abide such order an<l decree ” are 
inserted in the prayer of t)rocess. James v. 
IlerioHA) Sim. 428 ; 5 L. J.. Ch. 133. 

The word “ order,” without the word “decree,” 
in the prayer of proce.ss to a bill of discovery, 
does not render the bill demurrable. Baker v, 
Bramah. 7 Sim. 17. 

In a bill for discovery, prayer for such other 
relief as your orator may be entitled to, held not 
to change the character of mere bill for discovery. 
Ilodyehs v. Stwtt, 2 Moll. 43t5. 

Where a bill prays for relief and discovery, 
the plaintiff being entitled to discovery only, a 
geuei'al demurrer allowed. CoLlis v. Swayne, 4 
Bro. C. C. 480. 

General demurrer allowed to a bill praying 
discovery and relief, where the relief is at law. 
Pidre y. James, 2 Bro. G. C. 319 ; Dick. f)97. 

Where the ]ilaintiff is entitled to the discovery 
he seeks in support of an action, a prayer for 
general relief, or for relief that is consequential 
to the prayer for discovery, as an injunction will 
not sustain a demurrer. Brandon v. Sands, 2 
Ves. J. 514. 

Where the bill was for discovery, and lo per- 
petuate testimony, and plaintiff amended by 
striking out the discovery and relief, but the 
bill, ill praying process, prayed tliat defendant 
might abide such order and decree as the court 
should think proper, it was held a hill for relief, 
and a demurrer was allowed. Bose y. Ifamid. 
3 Atk. 439. 

A bill praying discovery, and concluding with 
the prayer for general relief, is a bill for relief : 
but if words adapted to a bill for relief are used, 
in tlie prayer of process only, it is a bill of dis- 
covery. v. llTwtcowfc, 6 Sim, 31). 

A demurrer allowed to a bill of discovery con- 
taining a prayer for an injunction, on the ground 
that the prayer for an injunction wa.s a jirayer 
for relief, and therefore fatal to the hill as a bill 
of discovery. A7id>'eivs v. Lnpton, 13 L. J., Ch. 201. 

Bill by underwritens for di.scovery and com- 
mi.ssion to examine abroad, and injunction to 
stay proceedings at law against them on policy 
in meantime, praying relief, i.s not a bill for dis- 
covery merely, but for relief, and not demurrable 
as a bill for discovery praying relief for which 
there was no equity. Allan v- Copeland, 8 Brice, 
I 522, 
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A hill for discovery concluded with a prayer 
that such other, orders might be made upon the 
said de.rendaulsas the nature, of the case might 
require : Held, that notwithstanding the 
prayer, it was a simple bill for discovery, and 
that it was not necessary to come to the court to 
dismi-ss tlio hill for want of prosecution ; but the 
prayer being unusual, a inotiori to di.smiss was 
refused, without costs. S. E. lin.'v. SiiJjiimriM 
TdvfirapJi. Co., 18 Beav. 42'J ; 2 Eq. Rep. 19 ; 23 
L, J., Ch. 183 ; 17 Jur. 101-1 ; 2 W. K. 31. 


Amendment of Bill.] — Ho instance of a hill of 
discovtiry being allowed to be amended by add- 
ing ])art.ies as plaintiffs. OholmontLelcAj v. Ol\n- 
ton, 2 Mcr. 71 5 l(i K. R. 1(57. 

On a plea to a bill of discovery, the vice- 
chancellor, being of opinon that a cestui que 
trust could not file such a bill without the 
trustee in whom the legal estate w'as vested, 
direct ed a case for the opinion of a c(,rart of law, 
on the (lucstion whore the legal estate actually 
was, and ordered the plea to stand over till the 
return of the judge's ccititicato. Tire parties not 
being able to agree on the case, a motion for 
leave to amend the bill by adding the trustee as 
a plaintiff, pending the vice-chance31or’.s order, 
refused. M. 2 Mer, 71 ; 16, It. It. Ifi7. 

Eofiire answer to a bill of discovery, motion to ■ 
expuDse amendments made with a view' to con- 1 
verting it, into a bill for relief allowed. I’lirJcrr 
V. Ford, 1 Ooll. 0O6. 

After answer to a bill of discovery, motion to 
amend the bill by adding a prayer for relief, 
refused with costs, Butfenoorth v. Bailey, 1.5 
Ves. 3r>8. 

Leave given to convert a bill of discovery into 
a bill for relief. Where, after answer, a bill for 
discovery, and for a commission is allowed to be 
converted into bill for relief, the defendant is en- 
titled to h.ave leave to put in such an answer to 
the amended bill as he might have filed, if there 
had been no answer to the hill of discovery. 
Lonsada y. Tenrphir, 2 Russ. 661. 


Plea to di.scovery must deny possession of docu- 
ments -whieh would .support the plaintiff’s title, 
Ihwye V. 2 Jur. l()-i. 

Plea that a writ of right ha, s been tried, and 
detenu hied against the plaintiff, a good plea for 
a bill of discovery of matler relating to the title. 
Loioenter v. Perry, 1 Bro. C. (J. 306. 

If the bill pray discovery only, a plea to the 
discovery and relief is bad. Asgill v. Dawson, 
Bunh. 70. 

A plea that the plaintiff has no interest in the 
subject of the suit, is a good plea to a hill for 
discovery and a commission. Ifendizalel v. 
Maohado, 1 8x111. tiS ; 6 L. J. (O.S.) Cb. 20. And. 
see ;S'. 6'.. 8 L, J. (o.s.) Oh. 67. 

It is not by the practice of Exchequer required 
of a party charged by a hill to have deeds and 
documents, &c.,'in his" possession, material to the 
case on the other side, that he should protect 
him.self from producing them by plea. The 
court will lake care lliat ho be not called on 
without good reason to produce his securities, for . 
they watch with jealousy px'oceedings instituted 
for that purpose, and will require an unanswer- 
able case to warrant their interference in making 
an order for their lu’oduclion. Vannitturt v, 
Barher, 9 Pi'ioc, IS-ll. 

A plaintiff has no ri,ght to a discoveiy of cir- 
cumstiinces .as evidence in support of his title,, 
which i.s denied liy plea, unless in his bill he ex- 
pressly charges those circumstances as evi< lence of 
his title. Briftniy. Britten, 3 L. J. (O.S.) Ch. loOi. 


Dismissal of Bill.] — If a cause coine.s to a 
hearing on a hill of discovery, it must he struck 
out of the paper ; hut the bill cannot he dis- 
missed, not praying relief. A7W)i., Mos. 185. But 
see Gurisk v. Donovan, 2 Aik. 16(5 ; Barnard, -128. 

Where a bill is for cii,scove]’y merely, you can- 
not move to dismiss it for wxmt of prosecution, 
hut pray fin order only on the plaiutifl; to pay 
dufeiidant the costs of the suit to be taxed. 
Woodcoek v. Kiny, 1 Atk. 286. 

A motion to dismiss a bill of discovery for 
w.ant of prosecution is irregular. Bennett v. 
Ilarrap, 22 L. T. 6-1:7. 

A bill for a commission to examine witnesses 
ahrofid in aid of an action .at law, cannot be dis- 
mi.«scd under the 93rd general order. Parr v. 
Muivlm, Ban. & Sc. 124. 


Plea.]— Ple.a of payment to bill of discovery 
overruled as issue triable at larv. JTindniaM v. 
Taylor, IJiek. 651. 

Bill not suggesting wilful usury, hut that 
defendant h.id miscomputed intere.st received by 
him, and prasdng discovery a.s to the fact ; plea 
thereto overruled. Anon,, 2 Eq. Abr. 70. S. P., 
Bosanynet v. Daslmood, id. 534 ; Cas. t. Talbot 


Relief,] — On a bill to discover as, sets, equity 
can also give relief bv decreeing payment of 
debt. Heath v. Pereiral, 1 Stra. 403, 

Defendant voluntarily entered into a bond to 
pay 60(.)L, or marry M. within a tw'olvemonth. 
Under pretence of rea<ling it, he carried it off 
without her consent. M. brought her IxiJl, which,. 
upon her death, was revived by her mother, the 
plaintiff : — Hekl, that the plaintiff is not only- 
entitled to a discovery hero, but relief, by pay- 
ment of the money with interest from the day of 
filing the original bill. AtMns v, Farr, 1 Atk. 287. 

On a bill to obtain evidence for a defence at 
law, when the evidence is obtained, the court 
cannot proceed to give relief, although the piirty 
cannot have the effect of tlie evidence at law 
from objection.s of form. Lee. v. Shoulhred, 1 
Anstr. 83, 

The necessity of suing in equity for a dis- 
covery under the circumstances, will affect the- 
courtintheexorci.se of its jurisdiction to give- 
relief also, but docs not neces.sari]y entitle the 
party to relief. But where the right to discovery 
or production of documents, in aid of an action, 
involves the same (.question as the right to recover 
at law, the court will give the relief as well as 
the discovery. Pearce v. Creswick, 2 .Hare, 286 ; 
12 L. J., Ch. 251 ; 7 Jur. 340. 

Upon a mere bill of discoveiy, filed in aid of 
proceedings xit law, a court of equity will not, 
except in a very clexar case, rlccide upon the legal 
right of the ]),ai'ty seeking the discovery. 'Thomas: 
V. Tyler, .3 Y. k Coll. 255 ; 8 L. J., Ex. Exp 4. 


Plea of fine and long possession under it, is a 
^od bar to bill brought for discovery of deeds, 
declaring the uses of such fine. Holt v. Loioe, 
5 Bro, P. G. 669. 


Other Matters.] — Bill of discovery mx.xst .state- 
for what purpose di-scoveiy is sought, or= de-^ 
murraWe. ('ardnle v. Watkins, 5 Madd. IS. 

Exceptions nunc pro tunc maj' bo filed to- 
xinswer to bill of discovery. Barino v. Prin.wp, 
1 Maxld. 526. 

Plaintiff in a bill for discovery only is not 
entitled as of course to two terms, to except to 
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tlio an.->wc;r IiI'-hI ia tlie vacation. Ueiani: v. 

On a; bill for discovery, the answer of the 
part;' iut crested cannot be dispensed with, 
though an infant; and although the person 
from whom his father purchased the right has 
answered, and denied any knowledge of the 
circumstances. Jlavdeastle v. Sliafto, 1 Au.str. 
67. 

A defenda.nt to a bill of discovery is not 
entitled to the usual orders for time to answer, if 
tlie plaintiff is tliereby deprived of an oppor- 
tunity to try the action at law. A defendant is 
entitled to two orders for a month’s time to 
answer an original bill, seeking relief. Binimlt 
V. FUzjjatrwh, 1 Hog, 227. 

’Where a bill is brought for the discovery of 
concealments of a bankrupt’s estate, the court 
will not allow defendants to look into their de- 
positions taken by the commissioners before they 
put in their answer. Boclcii y. JDoUoio, 1 Atk. 
289. 

Ahateinent after answer to biU of discovery, 
suit cannot be revivetl. Gould v. lii/nien, Dick. 
133. 

The 125th order applies only to a bill of dis- 
covery, filed by a defendant in aid of his defence 
to an existing suit. As to all other bills of dis- 
covery the old practice is still applicable. 
Blwimill V. Ilcumiwj^ 2 Ph. 212 ; 16 L. J., 
Ch.267 ; 11 Jur. 177, 

Costa.] — On bill for discovery and injunction, 
and commission abroad, defendant held entitled 
to costs of discovery and injunction as incidental 
thereto, but costs refused to either party as to 
commission. London Assurance Co. v. Ilunltey, 
1 Anstr. 9. 

Ptill by disinherited heir-at-hiw to have in- 
spection of deeds dismissed without costs. 
Leman v. Jin', Ambl. 163, 

If heir-at-law bring bill for discovery, it is not 
of course that he shall pay costs, but shall be 
allowed to amend and pray inspection of deeds. 
Ih. 

Plaintiff pays the costs upon a bill of dis- 
coveiw. Simmonds v. Kinnalrd (Lordl), 4 Ves. 
746. ' 

Pule that plaintiff in bill of discovery shall 
pay costs in all cases, is too general ; he ought 
only where he files a bill in the first instance ; 
not wdiero compelled to it by defendant’s refusal. 
Weymouth v. Boyer, 1 Ves. J. 423. 

The bill praying discovery and a commission, 
the defendant cannot have the costs of the dis- 
covery till the return of the commission. Anon., 
8 Ves. 69. 

Practice, that if the defendant to a bill of dis- 
covery and a. commission examines in chief, 
instead of confiniughimself to cross-examination, 
he shall not have costs. Anon., 8 Ves. 70. 

The proper time to pray for costs of discovery 
is after the commission is returned. Bunlnvry 
V. , 9 Vos. 103. 

Abatement by man’iage of feme plaintiff to 
bill of discovery, after answer : — Held, that 
defendant cannot have his costs. Dodson v. 
Jnda, 10 Ves. 31, 

Defendant to a bill of discovery is entitled to 
the costs of the discoveiy, immediately on putting 
in a full answer, and his right to these costs is 
not waived by his siihscqueutly accepting the 
costs of an amendment, nor by his neglecting to 
serve the plaintiff with the order for costs of 
discovery, until after he has himself been served 


w'ith the order to amend. Coventry v. Bentley, 
2 Mer. 677. 

Plaintiff on bill of. discovery must pay all 
expenses of defendant in resisting motions in 
cause made by plaintiff. XoUe v. Garland, 1 
Madd. 344. 

Costs of discoveiy refused, a commission having 
gone out, and defendant having taken the benefit 
of it, cannot have aU the costs. jS^. <7., 19 Ves. 
370 ; G. Coop. 222. 

Where plaintiff’s bill in equity is ancillary to 
his legal title, and he fails at law, though de- 
fendant benefited by hill, plaintiff must pay 
cost s in equity. Meyneh v. WMtslimv, 4 Madd. 
272. 

Where bill prays relief against all defendants 
but one, against whom it only prays discovery, 
ho cannot after answer obtain order for costs ; 
such order discharged. Ait. -Gan. v. Burch, 4 
Madd. 178. 

After answer put into a bill of discovery, the 
defendant does not waive his right to costs by 
entering a rule to <lismiss. Jlichey v. Dujfey, 
Hayes, 353. 

The landlord, having lost his counterpart, has 
a right to a discovery from his tenant ; and the 
tenant, refusing to permit a copy of his lease to 
be made on the landlord’s application, and at his 
cxiiense, .shall pay the costs of the bill of dis- 
covery. Perry v. Xcwcnliam, 1 Moll. 72. 

Order obtained by defendant in bill of dis- 
covery for payment of his costs is regular, 
though plaintiff had previously become bank- 
rupt. Ifihhrrson v, Fieldhiy, 2*Sira. & S. 371, 

A defendant to a bill for discovery, and to per- 
petuate the testimony of witnesses, is entitled to 
his costs of tl:c cliscovcry, although ho has 
examined witnesse.s in chief, Slirine v. Powell,. 
15 Kim. 81 ; 9 Jur, 1054. 

The costs of a motion for injunction on a bill 
for discovery only, if unsuccessfully opposed, 
must be paid by the defendant. Lorellv. Gallo- 
tony, 3 W. P.. 156. 

An oi’iginal cause aud cross-cause for discovery 
were attached to V.-Ch. Knight Bruce’s court. 
The original cause was heard before an answer 
to the cross-cause had been obtained. The de- 
fondant to the bill of discovery then put in his 
answer, and obtained at the Eolls an order of 
course for his costs, suppressing the fact that the 
bill of ili SCO very was a cross bill. It -was dis- 
charged for irregularity. Watts v. Penny, 11 
Bcav, 435 ; 18 L. J., Oh. 150 ; 13 Jur, 678. 


2. DlSCOVKlty AND EELIE]?. 

Demurrer to Belief.] — Where a bill for dis- 
covery and relief is demurrable for want of 
equity as to the relief, discovery cannot be 
granted. jilelUsh v. Richardson, 12 Price, 530. 
So settled by Lords Thurlow, Alvanley, and 
Eldon, in. a variety of decisions. See also the 
'Treatises of Lord Eedesdale, aud Cooper. 

In a bill for discovery and relief, a plaintiff 
not entitled to relief is not entitled to discovery. 
The converse of the rule will not hold. Att,- 
V. 1 Swanst. 294. 

Plaintiff not entitled to relief cannot have dis- 
covery. Hodle V. Healey, 1 Ves. & B. 539 ; 22 
E. E. 270. 

Demurrer to discovery, for tKat plaintiff has 
not made such a case as entitles him to such dis- 
covery; on arguing the demurrer, the court 
being of opinion the plaintiff w'as not entitled to 

28—2 
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.plaintiff maj’^ ba let into possession of copyboMa 
misuiTentlerecl to the tise of the will, that being 
■mere legal relief, although he might have been 
'entitled to the discovery, whether there were any 
copyholds tinsurrendered. The bill also going on 
to i^ray, in the character of one of the next of 
kin, for an injunction from interfering wdth the 
personal estate and a receiver, the injunction 
asked being for an indefinite period, and no 
allegation of a suit depending in the Ecclesias- 
tical Court. And although some of the discovery 
sought might have been proper to be obtained 
on a bill for discovery only, yet the demurrer 
allowed as to that also, upon the ground, that, 
to support a general demurrer to a bill seeking 
discovery and relief, it is sufficient to shew that 
the plaintiff is not entitled to the relief he prays. 
Jonex V. Jones, 3 Mev. li)l. 

. General demurrer allowed to a bill praying 
discovery and relief where the relief is at law. 
Price V. James, "2 Bro. C. 0. 319 ; Dick. 697. 

A. having dealings with B., 0. aird D., who 
traded under the firm of B. & Co., arid having 
become indebted to them on several transactions, 
entered into a covenant with them for payment 
of the whole amount. B. and D. afterwards 
died, and C. retired from the firm, and assigned 
her interest to E. The business of the linn was 
Denuimir good to relief is gooil to discovery continued by E, and E. under the linn of B. & Co., 
sought with a view to the relief. PaJierx. 3Iel- and A. continued his dealings with that firm, 
iTiVn 10 Ves. 54:-l. and made various payments to them. Upon a 

■Where sficcifio relief is prayed, the ground for bill brought to restrain nn action on the, covenant 
which fails, the plaintiff, under the prayer for brought by C. against A : — Hold, that the sub- 
general relief, can have such relief only as is con- sequent payments by A. to E. &; E. could not be 
sistent with the facts clearly and fully stated in applied in reduction of the money secured by the 
the bill. Junq v. Eossrft, '2Y. & J. 33. covenant, unless it could be shewn that G. had 

Whore relief is prayed, and discovery as assented to that arrangement, and that the bill, 
auxiliary only to that relief, if the ground for not being good for equitable relief, was not good 
relief fails, the discovery cannot be obtained, for discovery in aid of the defence to the action, 
III. ' Jones X. Mawul, ‘dY. Ik. Goll. Ml. 

If a bill prays relief and discovery, plaintiff Bill for dtecovery, and a delivery of a vsettle- 
caunot waive the relief and insist on the dis- ment under which plaintiff claimed, and other 
oovery. Anderson v. DouPnaj, 11 Ir. Eq. R. title-deeds, and possession of the estate ; demurrer 
690. " to all the relief, and all the discovery, c.xcept of 

A plaintiff cannot by one bill obtain specific the settlement, for want of equity, and answer 
relief, and also a discovery on a matter distinct admitting the settlement, and offering to produce 
from that specific relief. IVuod x, Hiteliings, 3 it, and denying that defendant had any other 
Beav. 504 •, 10 L. J., Ch. '2.‘)7. relative to plamtiff.’B title, the title being legal, 

A bill for a receiver landing a litigation as to the court would only order the settlement to be 
probate, ought not to seek discovery in reference produced at the trial ; the demurrer, therefore, 
to the merits on that litigation. Ih, going to all the relief, the defendant had leave 

Demurrer to a bill by the heir-at-law for a to amend, licnison x, Ashlen, 2 ‘i^'es. J. 469. 
discovery, seeking also relief, .allowed ; the relief A demurrer to the relief will not extend to the 
sought iieing, first, that an issue might he directed discovery souglit by the bill, although the specific 
to try the question in a different county, on an relief prayed maybe improper, if the bill states a 
allegation of untlue influence, an heir-at-law not clear case for equitable relief, to which the dis- 
being entitled to any issue, e.xcept by consent, covery sought may be auoillarj'-, and likewise con- 
ami a bill in equity not Ijfing to change the cludeswitha prayer for general relief. An infor- 
venue ; secondly, for the })rodiiction of title- mation having been filed by the attorney -general 
deeds, without its being shewn how they can be against A., for an account of his dealings and trans- 
of service in assisting him to recover at law ; actions with the government as an army agent, 
thirdly, to restrain the defendant (devisee) from A. pleaded, in bar of the information, a settled 
setting up outstanding terms, unsupported by account, by means of certain clearing warrants, 
allegation that there are any outstanding terms This plea having been overruled, A. files ins 
which may be .set up ; fourthly, for an injunc- cross-bill against* the the attornej^-gcneral and 
tionto stay waste, &;c., and for a receiver, there the secretary at war, alleging tinit the eflearing 
being no instance of the court so interfering as warrants had been in variably 'treated as a scdtled 
between heir-at-law and ilevisee, where their account, l)ut that ho had only recently, and since 
adverse rights are in litigation, and on the the plea, been acquainted with tlie proceedings 
ground of negligence and delay, the bill having at the War Office, by which the clearing warrant 
been filed more than two years after the death were rendered conclusive. The hill t'iien cliarg- 
Of the presumed testator, ami no action yet ing that the defendants had divers ])apers, &c.. 
brought, although the. commission of the alleged by which the truth of the several matters alleged 
actsof waste and destruction stated to have been umuld appear, prayed for a discovery, for a 
immediately after his death ; fifthly, that the declaration that the clearing warrants amounted 



relief, allowed the demurrer, though it was to the 
di.scovery only. Jej!'er)js v. Paldicin, Ambl. 
1G4. 

Demurrer to bill for discovery and relief, if 
good as to the relief, is good as to the discovery 
also. 3 Mew 2^^^^ 

Cieiieral demurrer lies, the qilaiutiff being 
entitled to discovery hut not to relief. Barker 
V. Baric, 6 A'^es. (>S6. 

Demurrer, bt)th to the discovery anil relief, if 
good as to tiie latter, shall be allowed as to both, 
though the plaintiff may be entitled io the 
disco verv. Bast India (kh x. Heave, 5 Yes. 
186. " ■ 

The rule that if tlio iilaintiffi is not entitled to 
the relief, though eirtitlod to discovery, a general 
deminTcr Imlds, does not jtreclude the liefendant 
from demurring to tlie relief aud answering 
a.s to the discovery. JTodtjkm v. Longden, S 
A"es.'2t: ■ ■ . 

General demurrer lie.s wliere the plaintiff, 
though entitled to discovery, is not entitled to 
relief. Hpeer v. C'rawter, 1 7 Yes. 216. 

The rule that the iilaintiff being entitled to 
discovery only, and not to the relief, a general 
deniurreV lies, does not i»vevent a demurrer to 
relief giving the disscovery. Todd v. Gee, 17 Ye.s. 
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to a PGTtlud account, and for a perpomal quietus <v T^T=,r.n\-PRT tv Am 

from all procfcdino! by the, defendants. To this 

bill tin; defetidaiits having (lomurred, on the When it lies in Aid of Proceedings in Courts 
.ground that they were public officers, and also of SpecialJurisdiction.] — Demurrer allowed to a 
fur want oI equity, the demurrer was overruled, bill of discoveiy in aid of the defence to a suit in 
JJeare w Ali-Gcn., ! Y. & Coll. 107. a foreifni court. Bent w Younti. 0 dim. 18t) ; 7 

A phiintiff may obtain a decree for discovery L. J., Oh. lol ; 2 Jur. 202. And see Ceowo v. 
ah-'iie, ill alii of an action or of iiroeeedings in Bel Bio, id. 185, n. 

another court; but if by his bill lie pra 3 's for This court will not compel a discovery in aid 
discoveiy, as incident to some further relief, and of an inferior court, nor in favour of a court 
fails ill obtaining such relief, lie will not be which has itself the power of compelling a dis- 
entitled to discovery. Bean v. Avon FoHreeve, covery. Ih. 

G Jur. (isys.) lilGl : 3 L. T. 347 ; 9 W. R. 84. Every foreign court is eonsklered an inferior 

A plaintiif filed a bill on behalf of himself court ; and seiffide, this court, will not lend itself 
alone a,s one of a corporation, against the to compel a discoveiy in aid or defence of an 
Gorporiition, their solicitor, and the attorney- action in a foreign court. Ih. 
general, _ piuying an injunction against the The court will not entertain an action for 
corporation, for an account, and for discovery, discovery only in aid of proceedings in a foreign 
The hill did not disclose a case of trustee and court. Bent v. Youmj (9 Shu. 18(.i) considei'ed 
cestui qiie trust as between the plaintitf and the and followed. Crowe x. Del Rio (9 Sim. 185, n,)' 
corporation. The corporation demurred to the observed upon. I)rei/fun\\JW'wrian Cu'i‘no Co.y 
bill for want of equity and for want of parties; — 58 L. J.. Gh. 471 ; 41011. D. 151 ; CO L. T. 216 
Held, that the dcrauiTer must be allowmd. Ih. 37 W. R. 394. 

A ])laintitf filed a bill of discovery to obtain 
Plea.] — IE a bill pray discovery only, a plea to inspection of documents in the defendant’s. 
the discovery and relief is bad. Anr/ ill x. Bateson, possession in England, in aid of proceedings. 
Buiib. 70. about to be taken for the recovery of land in 

Plea allowed, as to the relief, therefore good to India : — Held, that the propertj’- claimed being 
discoveiy also, according to general rule. Sutton in India, and the defendant being capable of 

V, Searhoroutfh ^Lord), 9 Ves. 71. being sued in India, an English court was not 

Where a defeuclaiit pleads to the relief ordy, the proper tribunal to decide upon the plaintifE’s 

he must give tlie discoveiy. Bba/ x. Jfciiiini/, 9 claim, and a bill of discoveiy could not be inain- 
Sira. 59. tained in aid of such a claim. Bcimr v. Salishnry 

Bill for account of goods landed at a certain QMaryuis'), 2 Ch. D. 378 : 24 W. R, 843. 
quay, the plainliff, claiming a right of toll by A foreign judgment cannot be questioned in 
pre.seription. Defendant denied plaintiif’s title, the courts in this country. Therefore, a bill 
and refused to discover the goods ; — Held, he for a discoveiy, and a commission to examine 
was not compellable till plaintiff liad established witne.s.scs abroad, in aid of the plaintifE’s defence 
his right at law. JYorthleigh v. Luscomhe, Ambl. to an action brought in this countiy on a foreign 
612. judgment, is demurrable. Martbi x. MehaZls, 3 

Where a defendant, to avoid putting in an Him. 458. 
account, pleads to all the relief and some of the Demuri'er allowed to discoveiy .sought concern- 
discovery sought, if the plaintiff may bo entitled ingthe proceedings before the delegates, and held, 
to some relief which the plea does not specifically that the sentence in the delegates could not be 
meet, it cover, s too much, and will simply be read, as the demand was for real estate, and they 
overruled. Hewitt v. Hewitt, 8 L. T., 630 ; 11 proceed there by dltiiereut laws, and in matters. 

W. R. 849. too relative to the personal estate onl 3 ^ Baker 

When a plea was in terms to the relief only, v. PriteUurd, 2 Atk. 387. 

and the defendant bj'his answers did not give all Under an act, certain nioncj^s were to be dis- 
the discoveiy sought ly the bill, the plea was iributed on petition. A reference being directed 
overruled. Jackson v. Ward, 22 L. T. ()99. to a.scertain the persons entitled, one who was 

Where bill is for discovery in aid of defence at not a party to the reference went in thereunder 
law', and for equitable relief, plea of title in and failed. He afterwards filed a bill, on the 
defendant in equity to w'hole bill' is had. Bait ground that he was in want of discoveiy and 
V. Oshaldeston, 5 Jladd. 428. But overruled on evidence, wdiieh he could not obtain in the 
appeal. S.C., 1 Russ. 15S. reference. The court, though it held that the 

To bill to stay proceedings in action, brought bill w'as not deraurrable, nevertheless staj'ed 
bj' flcfeiulant as landlord, on account of dilapi- the proceedings therein until the master had 
clations of buildings by plaintiff as tenant, and iimdc his report. Ilyde v. Bdwards, 12 Beav. 
for discovery, whether defendant has not, since 253. Affirmed, 1 Mac. & G. 410 ; 1 H. & Tw. 
commencement of action, assigned his interest in 552. 

buildings, defendant cannot protect himself from iScmble, the oixler of reference ought to have 
discovery bv ])lea, that when dilapidations were eoutaiued a direction for jiroduotiou of doeu- 
conmiittcd defendant was entitlcil, and that thej' ments, and for the examination of parties. Ih, 
ever since continued out of repair. Bedford Courts of o(iuitj' will not he ancillary to arbi- 
i^Duke) X. JIaenamara, 1 Brice, 208. trators, by permitting the party to take relief 

from them, coining to court for discoveiy . Street 
Lost Deed — Oath,] — In what cases a man v. 6 Ves. 821. 

mu.st make oath of the loss of a deed, when Courts of equity have jurisdiction to entertain, 
he brings a bill for relief or discoveiy touching a bill for discoveiy merely, in aid of a compulsory 
the deed. Anon., 1 Vern. 59. Anon., id. ISO. I'efcreiice to arbitration, under the 17 & IS Viet. 
Godfrey v. Turner, id. 247. AlcJiolson x. Patti- c. 125, s, 3, and this jurisdiction is not affected 
son. id. 310. by the pow'ens given bj' the 7Lh section, of com- 

These and many other cases are conllictiiig on pelliug discovery independently of the assistance 
this point. See I Ch. Ca. 11, Id. 231. of courts of equity. British Empire Shipjnng 
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' mission to examine witnesses ill . India, and that 
I the defendants might discover by what authority 
j plaintifl was dispossessed of a lease for supplying 
[ Madras with tobacco (the plaintiffs intending to 
bidiig ail action), overruled. Ih, 

I Bill for discovery of fraud in a policy of in- 
surance, to defend an action at law, and that Ihe 
policy might be declared void, and be delivered 
up to be cancelled, Dcimnrar thereto overruled. 
French v. Cnnnelly, 2 Anstr. lul. 

After judgment’by default in an action upon a 
dividend under a commission of bankruptcy, the: 
assignees filed a bill for discovery, and to have 
the proof of the debt expunged. Demurrer 
allowed, the course being by petition,: Clarha 
v. 2 Ves. J. 660. 

Bill for an account under covenant upon sale 
of good-will not to carry on the trade. The usual 
course a bill of discovery for pnr])oso of an action. 
Scott V. Macintosh, 1 Ves. & B. 603. 

After an order in bankruptcy, for liberty to 
bring an action, with special direction for a pro- 
duction of pa])ers, and not to set up the bank- 
ruptcy, a bill of discovtu-y cannot be filed, 
Coohe V. 3rrin?i, 18 Ves. 209. 

Demurrer of a married wmunn to a l)ill of dis- 
covery against her and her husband, in aid of an 
action for debt on her account, allowed. Itarroii 
T. Orniard, 3 Yes. & B. 166. 

A plaintiff at law may be forced, in equity, to 
make a full discovery, with respect to the 
different items that make up the sum for which 
he brings liis ad ion at law. Lamjn'idaye v, 
Rutt, 1 L. J. (0.8.) Ch. 13. 

After a verdict at law, a bill, with proper 
charges, may be sustained for the discovery of 
documents necessary to a fair decision. Field v. 
Beaumont, 1 Bwanst. 209, 

A,, being in possession of an estate, under a 
decree, in 1783, B. filed a bill against him to 
recover the estate, and brought a writ of right 
for the same purpose ; A. then filed a cross-bill 
against B., socking for a discovery of matter 
relating to B.’s pcdigi'co, and praying that B. 
might elect whether he would proceed at law 
or in equity, and that, if ho elected the former, 
ho might be perpetually restrained from pro- 
ceeding at law to recover the estate, B. de- 
murred, because the bill sought a discovo.ry of 
mati.ers constituting his case at law, and because 
the order for putting him to his election ought to 
be obtained on motion and not at the hearing. 
Demurrer overruled. Lowndes v. Bucks, 6 Sim. 
468. 

Bills of discovery are permitted for the pur- 
pose of obtainhig from the adversary at law a 
discovery of matters which, being admitted by 
him, may aid the defence to the action, but not 
for the purpose of obtaining evidence ; accord- 
ingly a bill of discovery does not lie against a 
person who may be a witness for the defendant 
in the action. Foctiujul (^Quevn) v. (Uyn, West, 
268 ; 7 Cl. ik F. 4(')(). llevcrsing Ghjii v. Sourcs, 
1 y. & OolL 644 ; o L. J., Ex. Eq. 49. 

Don Miguel, when do facto King of Portugal, 
effected a loan, for the jmrposcs of his govern- 
ment, by issuing scrip or bonds, for which' ccriaiu 
bills of exchange wore drawn upon thejjlaintiffs, 
bankers in England, by whom, as the agents of 
one .R,, the first parts of : those bills were accepted. 
The sceontl parts having been indorsed “ to the 
treasurer-general of the Royal Trca&tiry of Por- 
tugal, value in account of the negotiation of the 
royal loan of I'ortugal,” and remitted to the 
treasury of Portugal, carac into the possession of 


Co. V. Somes, 3 Kay 4: J. 433 ; 26 L. J., Ch. 759 ; 

3 Jut. (^kS.) 883 ; 5 W. R. 813. 

A submission made a rule of the Court of 
Chancery under s. 17 of the 17 & 18 Auct. 
C/ 12.5, is not within the provisions of s. 50, 
as to discovery. Anylo- Australian Baidc, In, re, 
10 L. T., 369.“ 

A bill of discoveiy in aid of the jurisdiction of 
the Ecclesiastical Court is not aduiitted, becarisc 
they are capable of coming at that discovery 
themselves. Bunn v. Chutes, 1 Atk. 288, 

A will was proved in spiritual court, but 
executor o:f: former will brought his bill in equity 
to discover by what means the latter will was 
obtained, ararwhother testator was not incapable, 
&c„ and for account. Demurrer to juristliction 
overruled. Andreivs v. Powys, 2 Bro. P, C. 604. 

The old rule that the court would not admit a 
bill of discovery in aid of the jurisdiction of the 
Ecclesiastical Court is not sqipiicablc to a bill for 
discovery in aid of proceedings in the Probate 
Court, that court not having the same power of 
compelling discovery as the Ecclesiastical Court 
had. Fuller v. Ingram, 28 L. J., Ch. 432 ; 5 Jur. 
(N.S.) .510 ; 7 W. B. 302. 

An heir-at-law having been cited to sec pro- 
ceedings commenced in the Probate Court for 
the purpose of proving the testator’s will in 
.solemn form, filed several pleas <lenyiiig the 
validity of the will, and filed a bill of discovery 
in aid of his plea.s, and moved for an injunction 
to stay proceedings until answer. Interrogatories 
not having been filed, the motion was refused, 
with costs, but leave was given to move on a 
future day, after the interrogatories should have 
been tiled. Jh. 

A court of equity will compel a discovmy and 
production of documents in aid of proceedings at 
law to try a disputed right uiulcr the Tithe 
Commutation Act, notwithstanding special pro- 
visions are contained in that act for those pur- 

E oses. Morris v. Rorfollt {Dulic), 9 Sim. 472 ; 9 
,. J,, Ch. 273 ; 4 Jnr. 1007. 

IVhether a party who has presented an apjjcal 
to the Privy Council, can sustain a bill for dis- 
covery of further evidence of the matters to bo 
.adjudicated upon by the Privy Council, qumre. 
Wood V. JFitcMngs, 3 Beav. .504 ; 10 L. J., Ch. 257. 

When, it lies in Aid of Proceedings at law.] 
— Money paitl in p.art ; receipts lost. The wliole 
recovered at law. Ko discovery after a verdict. 
Barlwne v. Brent, 1 Vern. 176, 

Bill to discover who i.s tenant of the freehold 
in order to bring a formed on, will not lie. 
Stapleton v. Slicrravd, 1 Vern. 212 ; 2 Ch. R. 
250._ 

Bill of discovery lie.5 to aid proceedings here or 
at law, as to a civil right, not indictment or in- 
formation, nor by a lord for discovery whether 
this or that persoir is capable to answer an hcriot. 
Montague (Iord') \. Budman, 2 Ve.s. 398. 

Bill to discover Avho was owner of a wharf and 
lighter to enable the plaintiff to bring action of 
damages his goods had su.stained by the negli- ' 
gence of the lighterman, defendant demurred ; ' 
demuri'er overruled. Jlentheote. y. Fleetc, 2 Vern. 
442. B. P., 3rorse. v. Bvehworih, id. 443. 

A demurrer will not lie to a bill merely for a 
discovery to enable the plaintiff to go to law, on 
the ground that the plaintiff had not brought his 
action. 3£oodalay v. Mm’ion, 1 Bro. C. C. 469 ; 

. Dick. 652. 

Demurrer to a bill against the East India 
Company and their secretary, praying a com- 
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the , 40 TerTiinont of Donna T\lavia, aftor hor estab- were dirooteil to admit that the plaintiff wa'i the 
lishii'c-iu Ub queuii. Her .^OYcnmient repudiated assignee of the patent'^, and that they (the de- 
the loan, but the liills, purporting to bes indorsed, fendants) had used the alleged inventions, and 
by the individual win.) was treasurer under Don the idaintiff was ordered to produce certain 
Miguel were presented for payment liy one of her deeds at the trial, and to admit their execution, 
.agcins in Enghrnd, and he, on })ayment being re- The defendants then filed a bill of discovery 
fused, brought an action against the acceptors against the plaintiff, but the di-scovery sought by 
Held, that the acceptors could not sustain a bill that bill had reference only to tlie acts by vhich 
for a discovery in aid of their defence against the it was alleged that the patents had i)ccoine void 
Queen of Portugal, 11). subsequently to their creation. The defendants, 

In a suit for an account and to restrain an afterwards, 'finding the neccssitj’- of a discovery 
action, the plaintiff is not entitled to inspect any as to the original invalidity of the pattmts, 
portion of books, <kc., which do not relate to the applied to the court for permission to file another 
matters in question in the suit. If he requires to bill of discovery which would relate to .such 
inspect any part with a view to his defence in original iiivalidity ; .and the court granied the 
the action, he must file a bill of discoveiy. Raio- permission desired. Whether it was regular to 
non V. Samuel, 9 Sim. 442 ; 4 Myl. & C. 3.30 ; S file the first bill of discovery, without leave of 
L. J., (Jh. "1. And .see iS'. 6'., 3 Jur. (5, .54, G03, 947. the court, quaun. 2*’eto x. irujjjjy,! Myl. & C. 

Seiuble, that a bill of <liscovery in aid of an 487. 

.action for a more personal tort cannot be sus- Where, at the hearing, the bill is retained, and 
tained. tJlyri v, Houston, 1 Keen, 329 ; 6 liberty is given to the plaintiff to establish his 
L. J., Gli. 129. right at law, it is not the practice io direct, by 

A. having accepted a bill payable at his the order, a production of thebof>ks and pajicns 
.comiti-y bankers’ town agents, deposited with in the parties’ posse.ssion relating to the matters, 
the former an acceptance of a third party, with nor to give leave to the defendant io file a bill of 
a note stating that it was intended to meet his di,scovery in aid of Ids defence. The rule is the 
-own acceptance. I’he country, bankens not com- same when the order <lirccts certain admissions 
municatiiig the fact to their town agents, the bill to be made on points not in controversy, but it 
■was dishonoured. A. became bankrupt, and bis is different in the case of an issue being directed, 
bankers received the money on the second accep- Semble, Few v. Gupjjy, 13 Beav. 457. 
tance, aaid applied it to their own use. The Where, at the hearing, liberty is given to a 
payee of A.’s acceptance brought an action party to establish his right at law, ihe defendant 
against the country bankers for the amount they must obtain the leave of the court to enable him 
.had received, but his onlyvvitness dying, he made to file a bill of discovery. Semble. Ib. 

'default in going to trial, whereupon the defen- Where an action is brought in the name of a 
dant moved for judgment as in a case of a non- party having the legal title, a bill of discovery in 
.suit, -wliieh was refused hy the court, unless he aid of defence must be filed again, st the party 
<!ould produce the note delivered by A. when the alone. Semble. 2b. 

bill was deposited. The defendant then gave The province of discovery in equity is not to 
notice of proceeding to trial by proviso, upon compel a defendant there, who is a plaintiff at 
vvhioh the plaintiffs filed a bill for an injunction law, to discover in what manner he intouds to 
ami a discovery, to which the defendant demurred, make out his c.ase at law ; the plaintiff in equity 
■on the ground that the plaintiffs had not made is entitled to the discovery only of anything in 
■out such a case as would entitle them to a dis- the possession of the defendant in equity which 
■covery in equitj’' : — Hold, that inasmuch as the will enable him to establish his own case, 
plaintiffs had made oixt such a case as afforded Ingilhij v. SIurfto,'ii'S Beav. 31 ; 32 L. J., Ch. 807 ; 
n, reasonable ground for argument in a court of 9 Jur. (N.s.) 1141 ; 8 L. T. 785. 
law, it was properly filed, ami the demurrer was Exceptions for insiitficiency to an answer to 
■overruled. Thomas x. Tyler, 3 Y. & Coll. 255 ; 8 a bill of discovery in which a defendant was 
.L. J., Ex. Eq. 4. interrogated as to the grounds upon which he 

Upon a mere bill of discovery, filed in aid of j’csted liis claim at law, and as to {locumcnts 
proceedings at law, a court of equity will not, ‘-relating to matters in the bill mentioned,” were 
except in a very clear case, decide upon the legal ovcrnileil with costs. Ib. 

Tight of the party seeking the discovery. 2h. Though a party may now at law examine his 
It makes no difference in the })rinciples upon opponent, he is still exititled to a discovery in 
which the coint deals with a motion for the pro- ec[iuty in aid of his case at law. Where the 
duction of dociimeiits, that, the bill being filed plaintiff in a bill of discovery in aid of a defence 
■for discovery in aid of a defensive proceeding, at law has a bonfi fide case, verified b 3 - affidavit, 
the case made by it consists not in assertion of an shewing that information maybe given by the 
aftinnative title in the plaintifi!, but solelj’- in the an.swcr, which may assist him in whollj’' or par- 
sugge.stiou of specific defects iii the. title of ihe tially destroying the case made again ,st him at 
defcmliint. Smith x. 2)cttufort {2 Julie'), 1 Ph. law, he is entitled to that discovery, and to an 
209; 13 L. J., Ch. 33 ; 7 Jur. 1095. Affirming injunction until the discovery is givem Lovell 
1 Hare, 507, x. Ra2lomay,ll 'Bqo.x.I. 

A bill having been iilcd by an a.ssignce of A bill for discover}’- only (in aid of an action) 
certain alleged patent inventions for an injunc- to obtain from pensons, who wore mere ovorhold- 
tioii io re-strain the infringement of the patents, ing tenants, certain underleases alleged to be in 
and for an account of the profits inade by their their posses.sion, or in that of some “ one or 
■use; the defendants by their answer, insisted other ” of them, and from the descriptions con- 
that the patents were originally invalid ; and tained in vvhich documents the plaintiff desired 
also Ih.at if originally good, they had been made, to identify his property, is not demurrable on 
void by subsequent acts of the pal eutee. By the the ground of multifaidousncss. v. Wales, 

■decree made at the hearing of the cause, the bill +2 L, J., Ch. 45 ; L. B. 15 Eq. 142 ; 27 L.T. 410 ; 
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for fliscoveiT as devolution, and that, under such was supported on 11n' uround that A. was not a, 
cireuni‘=itancc , a lessor may ask an overholdinp- party^ to the lecoid at Llw and could be 
lessee of what the property demised cousists. Ib. examinetl by tlic defendants at law us a witness.. 

- — ~ Craming TransactioaB.j—Ecpiity has no A bib of disco^X‘ry in aid ot a defeuee at; Jaw 
jurisdiction lurcler 9 Anne, c. 14, or IS Geo. 2, will nut lie against one wiio is not a party to 
c. 24, to enforce discovery, prayed by common the record at lawc Andcmm v. Jh> loliiig, 
informer, of monev won at play. ATii^bmiMv/ v. Eq. lb iiHU. , „ , . 

1 Smith, 121. A bill for a discovery in aid of a (lei ence^^at 

A bill for discovery of money won at play, by law, ca.miot be suslained against a lairson cor 
a common informer, will not lie till he has com- wdiose benelit the action is ))V(.)ngbt, if he. is no 
inenced some suit for relief. Myntl y. Fmneis, party to the record at law. Portugal t^<f)uetiut) v., 
lAnstr. o. Glyii, 7 Cl. & E. 4()(; ; West, 258. lleversing 

Bill Kir di-scovery of money w'on at play, under Glgu. v. Soarox, 1 Y. & 0(.)11. (144. 

9 Anne, c. 14, s. :i, docs not lie at suit of common A foreign prince admitted to sue iiythe icarne 
informer suing for penalties. Orme v. Crochford, of an agent in a court of law^ in this country,, 
M'Cle]. 1S5 ; lil Price H76 ; 27 R. R. 719. cannot, therefore be called upon to answer a bill, 

A bill lies to have discovery of the eonsidera- for a discovery in aid of the defence at law. Ib, 
tion of a security alleged to be given for money Bills filed by or against underwriters, as they 
lost at play, and to have it. delivered up. Andrcivs pray some relief, do not foriri an exception to the. 


T. ilm'y, 3 Anstr. {)84. rule. 

Action on bills of exc.hange ; hill to have them A. person who may be a witness for the de- 
deli verod up as being given on a gaming traiusac- fondant in an action cannot be made a party to 
tion; demurrer wms overrulecl. Kmwan v. a bill of diseoveiy. Ib. 

2 Anstr. 519. If in a bill for discovery in aid of the defence 

III a bill of discovery to support an action by to an action, a iilaiiitiii wdio is not a party to 
a common informer, for money won at pla}^ it the record at law be joined with co-plaintiffs, tlie 
is sufficient to state that the defendants, or some defendants in the action, the bill is demurrable, 
of them for tlic benefit and on account of all. Certain bills of o.vchange, the second parts of 
played and ivon. In such a bill it is not neces- which wmre made payable to the. order of the 
sary to state the nature of the action brought ; treasurer of the Royal Treasury of Portugal, were 
it is enough to say that an action wa.s brought on accepted by bankers in Loudon, on behalf of a 
the statute 9 Anne to recover the money, and to customer who was snb.-.tantially interested in. 
show by the facts that an action on the statute such bills as one of the subscribers to a loan 
lay. C'lacau v. 3 Anstr. 843. But see raised by the govermnent of Portugal under the 

Ome V. Crocliford, 13 Price, 376 ; M'Clel. 185. regency of Don Miguel. After the eximlsion of 
Upon an action brought to recover a .sum of Don Miguel, and the estalili,shment of Donna 
money lent upon the security of an I 0 U, and Maria as Queen of Portugal, the second parts of 
upon a bill filed to discover w'hether the money the bills in question w'cre iudonsed by the-' 
had not been lent for the purpose of gaming : — treasurer of llie Royal Treasury of Portugal (the 
Held, that the defendant w'as bound to state by same individual who tilled that oifice at tlie time 
hi.s answ'cr w'hether it was .so lent, it still being a when the bills w'ere di'awu) to an agent of the. 
question open to argument in a court of law Queen of Portugal, and by that agent were 
whether money lent at pla}', or for the purpose, s piuscnted for payment to 'the banker.?. The 
of play, is recoverable in an action at law. bankers vefn.sed payment, on the groniid that 
Williimmi Y. L'Eumjier^ 2 Y. &. Coll. 363. tliey liad rea.son to doubt wbethej' the indorsee 

The enforcing the Gaming Acts is not confined was the oflioor to whose order the bills were 
to the interest of Yuivate persons, but is of groat meant to bo payable, and whether he had any 
consequence to the public ; and though game.sters property or interest in the bills ; an action w'as 
call gaming debts debts of honoui', the merit thereupon brought by the iiulor.sce agnimst the 
bciong.s^to the informer, neettcood v. Jemuen, 2 acceptors to recover the amount. To a bill filed 
Atk. 467. by the bankers, the acceptors, and by the 

customer on wlmsc behalf they a(Jce,pted the 
Against whom.] — A bill of tliseovory in aid of hills, against the indorsee, and the Queen of 
the tiefeuce to an action at law* cannot ho main- Portugal, pi'ayiug for a di,senvery in aid of the 
tained against a person interested in the action, defence to the action, a comnn^sion to examine, 
unless hejs a party to the record at law. Xorr w'ituc.sscs alu’oad and an iujunctiou, a demurrer 
^ ^ ^ Ch. 148; 4 was allowed ou llie ground of misjoinder of 

Jnr. 525. ^ ^ plaintiffs %vlm w'Ore defendants in the 'action, but 

In an action on a policy on marine insurance who had no interest e.xcept as agents in the 
brought by the agent in whose name the policy subject matter of the suit, with a plaintiff who 
wnis elfected, tlie person named in the declara- w'as no jiarty to the action, but siibstajitially 
tion a.s the real person a.ssure(l is not to bo iuteresti'd in' the. .subject matter of tiio .suit., 

considered a party to the record at law', so as Whetlmi' tlu! bill was not demurmlfie. on the.- 

to he liable to a bill of discovery. Ib. gwuud of the tjueen (ff Portugal bavin u' been 

A., a foreign niorchant, caused an insurance of improperly nuide a defendant {iiiuire, Glu/i 
a ship to be effectcil by B., a broker in London, Soarru, 3 j-Iyl. k K. 459. 

in his (B. s) name. The ship was lost. An Bill for discovery in aid of an action. .De- 
action was biuiight against tiio underwriters by by men' witnes-, allowed. I'rnloii v, 

B., stating in Die declaration A.’s interest. Tli'c llughcu, 7 Yes, 287, 

defence wp, that the ship w'as uuseaw'orthy ; If a ])or.-.ou who is not a parly to an actimi i.s 

and m aid of that defence, a bill of discovery made a party to a hill of discovery in aid of tiie 

was filed against B. and A. by the uiulcnvritcrs, defence to the action, ho may demur, Jiotwith- 
to get the benefit of A.’s answer. To this a standing the bill charges that'^ ho is it devested in 
demurrer was put in for want of equity, w'hich the subject of the action. I'he cases of London 
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reports of those casCs corrected/ i-;;;-;;; t rLr// enti , 

T/iiimn.w/i i) >Mni 17- S L J Cli •-t'-.y . ^ under a will to the use of: 

.nn. i- , h j.. j., Ui. do/ , .> Jur. certanyirtides of pkte for Iku- lidV, imv^^ 

A person coniplainiii£r of a libod in a news- open i>awnbroker's shop, 

pniu-v inav tile a bill inrainst the prhrtci "uid f^tL after I 

2p«-. IlAi. *L, 1.12<, ,l,Booveiy the .letoiiilniit ploadcl, that cei-tiln 

H. i: S. insured their factory aiul its contents certain suin/^^'of ''money t' 
with a lire assurance company for o,01)8Z., and. advanced thereon to A ^ bm it ^ / f 
on a fire hai.pcning in Februarv. 1875, sent in a pica 
claim fur M,l()oZ., which the company, suspect- had im o 

ing fraud, refused to pay. Rhortly afterwards For tb:« /tt t ■ ^ V" possession. 

n.Vy S. hied a liquidation peti tin i and W wa overiSt 

apiioiuted trustee. In May, W. commenced 'm sninc Sr w tlm 

action on the policy against the companv. and kit the cour/thoiurh?'th'nt\^t ^^'*1 ’ 

the trial was set down for July 17. On June 8( d discord toF */ 

the company, having pleaded to the act ion, tiled never iiisid on tlTe^s^ 

a bil of discovery against W. and H. and H., 7/c«rc v. ^ 

and tor an mjunction, restraining W. from pro- ' ’ ’ 

secuting his action. The bills stated the gromnls Extent and User of Biseovery l-AVhere a bill 

on which the eiunpany suspected the claim to l,e of discovery in aid of a defemerto an ictiim ni 

fraudulent and e.xcessive, aii.l that H. A s. W contains .a pinycr for 

had insured the same property with other com- the ordiiiarv praver- tho dotan -t l/ i - 

panics for 8,0{)()Z., and tiiat, without the discovery to olvo aiiv'^furfhor ^ A" 

prayed for the company could nut defend the incidentartfi the red ef souctat by ‘the biU 

action :-Held that the bill could not be sus- ^^n/v///,/;;,, v. 3 Y. A O n ' 

tamed against H. A h because they wore not On’ a bill for relief iu c<iuilu- whidi siks lo 

parties to he action but wore ivntuesscs,and that to restrain an action at kw, th^ Hhm 

to grant the motion against W.. who had no in- entitled to a discoverv in itai oidS 

fonnation to give, and a^^ainst udiom no case, was the action, but only to a discovery tack eutal S 

made, would be m efiect to restore the old the relief in equity. v Ar; n « L T 

eommoii injunction. M(tn<>li.r,4ar Fire Aumnowc Ch. 71. * ■' k. J., 

Co. y. If ykes, 33 L. T. 1-12 ; 23 W. R. 88-1. A defoiidaiit to a mere hill of discovery in aid 

Plea.]— Plea of matter, which would be a good duce, upon the trkl’of'^taTacrion'oim^^^^^^ 
p oa to the action at law, IS not a good pk^^ proceeding incident tlieroto, documeiiTSi 
f/" tai C"(' ‘V ---er to beinlirpLsS 

nant ; plea, a clause in the articles that any Ydiere hill seeks relief, as well as discovery 
dispute should be referreil Ilea overruled, dis- the court will not, on motion, ai<l the pkiutilf in 
5n a ?a^bf iuahitah[c,T i-s brought proceeding at, law without authority ilnd control 

tks r}2< ■ t dZ/Z/Z/eZZ V. JIarru, 2 d court : any such proceedings must be under a 

A 1 1 -n i r . decree ; tliereloro, in such a case, a motion that 

A plea to a bill of discovery maul of an action, ilefeiulaut should in-oduco deeds, &c.. at the 

\\lnch contesses and avoids some of the facts trial of ejcctuioiit was refused. Axtoit v. Fxeter 
stated 111 the bill as the grounds of the action, (Fml) o Ves. 288, tS. V., J/iflfony Moroan Id 

and traverses others, will be overruled. Ii.ohertl 2m. ^ • ^■,J^>li^o>iy.Mo>yan,Id. 

«i« V. A?/.ZjZ;oi:!Z', 4 Sim. Itil : 9 L. J. (o.s.) Ch. 138. 

Bill of discovery in aid of an action of ciect- tv r^T> TT.«rT,-v..v,,,r.w ™ 

ment. Plea, that the plaintiff had cnntractwi to OBJECTIONS TO DIS- 

, purchase, the estate, and that the defendant had CLOSURE. 

covery ; but that the proper inode of protecting 1. Generalpy. 


v,u.ic. 4iii; mode oi prorcctiiig 1. Generalpy. 

the equitable interest of the defendant is for a 

cross-suit for relief. Bmlie v. ./Z/v/Zv;, 3 Hare, ^^estions. 

to' a^ bill ‘ for ^ n i tests as to whether (picstions are ta 

murmr to I Tleo ot^ arc whether the answers 

-V//;/e//Z(k/vzfi K«ni the, defendant, s, and whether 

Hefeiulmt bronita m f I'’ V relevant and material to the plaintiff’s 

till nl A hi ought, ,ui m tu.n for a liliel against case. Manf v. Feott, 3 Price, 477. ^ 

tioV ; lt..siitiea- A party might not to l,e. compelled to answer 

irsu to !n<«n-ogatories as t,u matters not relevant to the 

nftiunrpiea Th /d ta wen though such matters 

that lu‘ h ui disoootirni . I n‘ * <<] Gie bill, might be admissible iu cross-examination as going 

ru£l Vs k m ^ Plea over- to a witness’s cri.lit. KemrAn v- CA 

uiui, as (U.leiKlant niiglit comnience another L. J., Ch. 27/7 : ri8!).51 1 Ch 334- ta T? 09 - ?■> 
action : bu upon defendant afterwards under- L. T. 172 ; 43 \^^. OnlLa ’ 

c uiig no o Ring any other action, and k) pay A defendant cannot protect himself from 
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finMvei'ing flti tlic groniid tliat the infomatioa' 
sought is immaterial to the relief sought against ! 
that particular defendaiit. Mm'dh v. Keith, 80 1 
X. J., Ch. 127 ; 6 Jar. (N-S.) 1182 ; 3 L. T. 408 ; 
DIY. R. 115. 

A tiefemlant cannot protect liimself from 
smsworing a particular interrogatory on the j 
.gimind that the whole hill is (lemurrable. Ih. 

The original bill sought to set aside a n a})point- j 
ment wi the ground of fraud. The plaintilf then 
amended his hill, and inquired as to the mode i 
in which the appointment was executed and j 
attested Hold, that the plaintill’s case being i 
one of legal validity and equitable invalidity the i 
inquiries’were irrelevant, and therefore need not 
he answered. Codrvmjton v. Cbdrim/ton, 8 Sim. 
.'olO.'.' "" 

U}j('in qnare impedit brought against the plain- 
tiff, he hied the [u'esent hill to discover whether 
tlie cleric presented to him by defendant had not | 
given a general bond of resignation in order to | 
•set u]) that bond as a defence at law for having 
refused him institulion. To this lnll defeudant 
•demurred, Jirst, on account of legality of such 
bond ; sioondly, that the di.scovcry was im - 1 
material. Demurrer overruled. London (^liltshoji) ' 
T. FyU-hc, 1 Bro. 0. 0. 80. ! 

The answer necil not set forth an account 
where the ground upon ■which it is prayed is i 
•denied, as where the bill charged a dealing in I 
pictures by commission, and the answer denied I 
that, and stated that the defendant sold them \ 
to the plaintiff in the course of his trade. 
Konetjul {2lti}'ij_xiis) v. Steivurt, 8 Vcs. -146. i 

Questions respecting i)roceeding.s in a foreign j 
•court relating to infringements of the plaintiffs ' 
patent, arc immaterial. Tloffmeinn v. Postill, 
L. R. 4 Ch. 878 ; 20 L. T. 81)3 ; 17 W. R. 801. 

When discnveiy of ijarticular fact sought by 
hill would not, from general deniiil in answer of 
circumstances on which that fact would depend, 
avail plaintiff if set forth, defendant need not 
answer it. Asdium v. Thomjtson, 4 Price, 880. 

To hill (also praying discovery), stating that \ 
parimership subsisted between j)laintill in eipiity 
and deceased, i)rincipal of a bnulving firm, in 
another concern, in whicli plaintiff was chief I 
manager, and .that cheques u'crc drawn under 
ispecial circumstances, founded on mutual under- 
standing, iS:c., answer denying privity of <lefen- 
dants, or tliat they were in any Avay eoncerned 
with plaintiJi's as partners, or otherwise; sufficient 
to prevent injunction to stay defendant’s pro- 
ceeding at law to recover amount of chctiues 
paidby them on acconnt of plaintiff in equity. 11>. 

A compaiy tiled a bill against a solicitor and 
a mining agent, seeking to make them acc<mnt 
for profits alleged to have been made iby them 
•on the sale, to the company of a colliery, which 
was sold iji the name of W., while it really 
belonged to the defendants, who were alleged to 
he in a fidiieiarj relation io the com})any. ’The 
.defondant.s were interrogated as to the checpies 
■ibavvii by them on a hanking account oijenod 
for the p'urposes of the purchase of the colliciy, 
and as to the ijrofits made on the sale -.-—Held, 
that they ought not to he corapellccl to answer 
these interrogatories, as'thcy were immateriiil to 
the real question in the suit, namely, whether 
a fiduciary relation existed between "them and 
the company at the date of the purchase of the 
colliery by the defendaiits. Grextt Western 
ColUmj Co. V. Tnelter, 43 L. J., Ch. 518 : L. R. 
fi Ch. 376; SOL. T. 731. . ’ 

Three persons cai'ricd on business as hankers 
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in partnership. A., one of the partners, died, 
having by his will ai)i)ointed E., one of his 
partners, and H. S. and T. B. S.. executors, and 
J. S. one of his residuary legatees. After his 
death, H. S., one of his executors, Avas admitted 
into the partnership. J. S., one of the residuary 
legatees, filed a bill against B., and H. S., and 
T. B. S., for the administration of the testator’s 
estate. Interrogatories, but not founded on the 
necessary and pointed allegations, were euutained 
in the bill, whether the bHsine,s.s had not been 
carried on with A., the testator’s, capital : what 
were the profits gained since his death : Avhat 
was the present capital : and what had been 
draivn out since A.’s death. The third partner 
in theffirm was not a party to the suit Held, 
that B. and H. S., the new partner and executor 
of A., were not bound to answer those interroga- 
toric-s. Simpson v. Chujimon, 20 L. J., Ch. 88 ; 
15 Jur. 71-4. 

Action, for Infringement of Patent.] — An 
interrogatory was filed in support of a bill to 
restrain an infringement of patent rights, whereby 
the defendant was required io set oiii the names 
and addrc.«ses of all persons from Avhom he had 
received sums of money ns lieenees for using 
articles which, the plaintiff alleged, were, infringe- 
ments of his patent. It was admitted that he, 
had received sums of inoncy from various persons, 
some of whom redded abroad: — Held, that the 
iiitorrugatory Avas pertinent to 1 he relief sought 
by the biU, and as such ought to be fully 
an.sAA'ere<l. C/vsslex/ v. Stewart, I .N. U. 426 ; 
7L. T. 848. 

When a idaintiff’s right to relief at the hearing 
is clear, assuming the title stated by the bill, the 
defendant, by his ansAver tlenying that title, is in 
cc]’tain cases jn’otected from di.sc’OAmry. I)e La 
line V. Dleldnson, 8 Kay & .T. 888. 

In a suit to restrain an alleged infringement 
of a patent, the defendant, by his aiisAA-er denying 
the fact of the infringement, is protected from 
making any discnveiy immaterial to that ques- 
tion, and AA’hich, Avhen Unit question is decided, 
Avould be given uiuler the decree. Ih. 

It is not necessary to sot up a defence of this 
nature by plea. Ih. 

See fvrtlier as to interrogatories, auto, B. I. 6 
(cols. ,810 Ct seq.). See also, B. II. 1, a (col. 833), 
and 2, Z> (col. 846). 


The court accepts the oath of a defendant. 
Avhether documents arc relevant ; but the plain- 
tiff has a right to judge for himself AA'hcther they 
Avill assist his case, and is entitled tfi the iiro- 
duction of all relevant doenments, except such 
as the court can clearly see to have no bearing 
on the issue. Jfanseliv. Feoiea, 2 Oohn. & H. 
320 ; 4 L. T. 487 ; 0 W. R. 610. 

A defendant, by his ple;i to a bill for esiah- 
lishing a partnership in a newspaper, denied the 
allegeil partuersliip, and it Avas aceonipuuiod by 
an ansAAmr admitting doeumciits, wliieh he 
desired to protect from production. He. also 
admitted that the books of the busin ess were in . 
his po.ssession : — ^Held, that such documents Avere 
not ])rotocted from production. / h. 

The ansAA'cr. in addition to adun.ssioii of docu- 
ments, I’aised the question of lajise of lime under 
the statute and other issues : — ^Hcld, that the plea 
was bad in substance and form, and Avas over- 
ruled. Ib, 

A plaintiff filed a bill for partnership accounts. 


b. Documents. 
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sought, the court ^vili act upon' Ord, SXXI. 
r. li), and postpone the discovetT until the 
cpiestion has been determined. Waod v. Anglo-: 
Italian Jianli, M il. 

In an action claiming ah account of profits 
made by the defendants as agents of the plain- 
tilfs, where the defendants denied the agency, 
the court declined to order production of the 
invoices of goods sold by third parties to the 
defendants, and re-sold by them to the plaintiffs, 
until after trial of the question of agency. Vor- 
minch V. Edwards, 2!) W. E. IS9. 

A person having filed his bill to establisli his 
title by heirship to real estate, and being entitled 
to production by tlio defendant of a pedigree bj’" 
which the descent of both parties from a common 
ancestor was traced, was held entitled to see only 
such parts as were material to his title. KettU- 
icoll V. liarstoio, 41 L, J., Ch. 718 V L. E. 7 
Cln 686 ; 27 L. T. 268 ; 20 W. E. 917. 

The defendants objected to produce other 
documents on the ground that they did not 
relate to any i.ssue or matter to be tried at the 
hearing, but were documents to the production 
of which the plaintiff would be entitled by way 
of consequential relief if he succeeded on the 
trial of any of the issues, but not in any other 
event : —Held, that these documents were pro- 
tected. Ih. 

The widow of a testator carried on his business 
under a direction in the will that the executors 
should allow her to carry it on, and to have, 
while carrying it on. the use of the capital em- 
ployed in it, and of his other personal estate. 
After lier death, the plaintiffs, who had supplied 
her with goods for the purposes of the business, 
filed a hill against the testator’s personal reprC' 
sentative, claiming a lieu on the funds emplojmd 
ill the trade, and by their interrogatories asked 
for accounts of the testator’s personal estate and 
of the personal estate employed in the business. 
The executor declined to set forth the accounts, 
on the ground that if it .should he decided at the 
hearing that the plaintiffs had no such lien as 
they claimed, the discovery would he nsele.ss :■ — 
Held, that the executor was bound to give the 
account, d'homgitton v. Eunn, L. E. 5 Ch. 573 ; 
18 W. E. 854. 

A hill was filed to set aside an agreement 
which, according to the allegation.s in the hill, 
had been entered into upon the representation 
of the defendant that the value of a plaintiff’s 
share in a business was hut 10,000Z., and that 
a debt of 32, OOOZ. owing to the firm was of no, 
value whatever. One of the interrogatories 
required the defendant to state what sums he 
had received in respect of the debt of S2,00(M„ 
to Avhich ho answered that, although he had 
received from the debtors more than that amount, 
he had not received it in respect of that debt. 
Another interrogatory required him to set out 
fully the assets and liabilities of Ihe partnership 
at the date of the agreement, which he answered 
by referring the plaintiff to the books of the 
partncrsliip. The plaintiif eseepted, to bbtll 
these parts of the answer Held, as to the first 
of these interrogatories, that it was .sulHciently 
answered, and, as to both interrogatories, that 
the plaintiff was not entitled to the accounts 
until he had cstabli.shed his right to open them. 
Loohett v. Loclctf, 38 L. J., Ch. 290 ; 17 W. E. 96. 

An answer expressed in general terms to an 
interrogatory as to accounts is suffioieat if it 
shews enough for all the purposes of the suit up 
to the hearing, w'hcn the answer denies the 


2. WUEIUS MATEKIALITiT DEPEND, S ON 

Eesult of o'i'UEii Issues. 

Generally.] — When the materiality of discovery 
depends upon ilie determination of a question in 
dispute, and the discovery soiight is calculated 
to cause considerable trouble, or to prove oppres- 
sive and vexatious to the party from whom it is 
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of- the yliuntiff to haTe ati account ; and 
the trial of that right is one of the objects of the 
plaintiff. II. 

A plain till filed a bill to establish that a busi- 
ness carried on by three of tlie defendants in 
))artnership belonged to the estate of her late 
husband, ha-ring been coramenccd and carried 
on with assets which the first two of them, who i 
had carrioid on her husband’s business in part- 
nership with her till they coiuinenced the new 
business, had abstracted from the old business. 
The iriterrogatories required these defendants to 
set forth whether they, or any of them, had 
drawn out of the new business any money for 
their or liLs own aeconnt in respect of capital 
advanced, ])roiit.s, or otherwise, and to set forth 
tlie particulars of the moneys .so drawn out. The i 
Third defendant declined to answer this interro- 
gatory, submitting that the plaintiff was not 
entitled to this discovery till she had e.staldished 
lier right to a decree : — Held, that the interro- 
gatory must b-i answered. S<iuU v. JJnucm'. 43 
L. Ob. n08 j L. 11. 1) Cb. 3(14 ; 31) L. T. (197 ; 
22 W. R. 427. 

Where a bill i)rays alternative relief, and the 
plaintiff would only be entitled to the discovery 
a.sked for under one of tlie alternatives, which is 
not tlie one principally relied on by the bill, and 
the information desired could not be matciial 
for the purpose of determining to which of such 
alternatives the plaintiff is entitled, such dis- 
covery will not be compelled before tlie hearing. 
Lett V. Parry, 1 Hem. & M. 017. 

The court will make interlocutory orders for 
production only for security or discovery, and 
will not anticipate the decree. Lhajew y! Si mj)- 
stin, (i Madd. 290. ' I 

A. defendant cannot excuse liimself from | 
answering fully on the ground that the giving 
the discovery sought would anticipate the decree, | 
such discovery being the same as that which 
would be ordered at the hearing if the plaintiff | 
obtained a decree, Chichester v. Jhtmjal (Jlar- 
ytiis'), L. R. 4 Cli. 416 : 17 AV, E. 544- ; 20 L. T. 44. 1 


^ Jurisdictioa of Court under Ord. XXV. r. 2.] — 
The court has jurisdiction under Ord. XXA'’, r. 2, 
to make an order for an action to be set down 
for the determination of certain points of law, 
and can postpone inspection of rlocuments under , 
an order obtained therefor until after such points 
have been determined. Pe Carteret v. La 7 ul 
Src?(ritics Co., 7 II. 16 ; 70 L. T. 323 : 42 R. 
104— C. A. 

fciomble, that Ord. XXXI. r. 20, is not to be 
construed so narrowly as to mean that the right 
to discovery or inspection is determined by the 
niaking of the common order, or that the court 
is by the order for discovery or inspection made 
in llie common form rendered powerless to make 
a subsequent order for que,stions of law to be 
determined before inspection. Ih. 


refused, because he had not established his title. 
Lloyd V. Wait, 12 Sim. 103. 

Bill by one co-heir against another, who set up 
testators will in his favour, but acknowledged 
the deeds to be in bis hands. He shall |n'oduee. 
the deeds to plaintiff, though the validity of 
the will has not yet bi;en tried at law. Floyer v. 
Si/deiihaiit, 9 AIoil. 99 ; 2 tJli. (Ja. 4 : Hel. (Ah. 
(Ja. 2. 


Before Questiono of Fact determined.] — in an 
action to restrain the sale of goods under an 
alleged infringement of plaintiff’s trade-iuark, 
and claiming damages for false representations 
by defendant that iiis goods wrere goods of: the 
plaintiff’s manufacture, or in the alternative an 
account of profits, it was ordered that the ques- 
tions of fact arising in the action should be tried 
by a special jury before a judge : — Held, that the 
plaintiff, who had not made his election between 
damages and prulils, was not entitled, before lie. 
had succeeded in establishing his title to relief 
by the verdict of the jury upon the questions of 
fact in the action, to disciovery as to tlie sales 
effected by the defendant and production of his 
books for that piuqiose. Feniicssij v. Clark, 67 
L. J., Ch. 398 ; 37 (’ll. 1). 184 68 J.. T. 289 

— G. A. 


, Documents relating to Amount of Damagea 
! only,] — Where it is }:)Ossible to deal separately- 
with the questions of the liability of the defen- 
dant and of the amount of damages, the court 
will not order tlie production of documents 
which will assist the plaintiff in establishing the 
amount of damages only, and which do not boar 
upon the question of the defendant’s liability, 
until the question of liability has been deter- 
mined. Svhrciher v. Tleynann, 63 L. J., Q, B. 749, 

Ulion an aiqilicatifin to inspect documents in 
an action for woi'k and labour, it appeared that 
the questions in the cause wore, whether the 
defendant was liable, to pay commission to the 
\»laiut.iff. and, if so, to what amount. The docu- 
ments of which inspection was sought related to 
the second question only. The defetulaut had 
offered, in the event of the first question being 
decided auainst him at the trial, to refer the 
question of damages, granting an inspection of 
the documents at the reforeuee : — Held, Hint as 
the question of liability was severable from that 
of the amount of damages, and the diseovory 
relatotl to the latter question nnlj', iiaspection 
ought not to be granted. Flliia v. Clarke, 21 
W. R. 447. “ 

A jicrson who had acted as the foreman of a 
manufacturer's business filed a bill against the 
manufacturer, alleging that undei' an agreement 
between, them the plaintiff was to have a weekly 
salary of SOs., and in addition one-sixth of the 
prolits of the business, and preying an ac(! 0 unt 
and payment of one-sixth of the prolits (ff the 
j business to him accordingly. The defendant, by 
I his answer, denied the truth of the pdaintiff’ s. 
case, but admitted a right on his part, under a 
different agreement, Imwever. to that set up by 
him, to a weekly salary of 30.s“. (origin ally) and. 
to one- twelfth of the proffts of the business, 
coupled, however, with an agreement on the : 
.part: of , the plaintiff that the latter should take 
the statements oE the defendant as to the prolits 
to be true, and shoulil not demand or (inestion 
the business transactions, or be entitled to ex- 
amine or investigate the business books. The 
defendant made the usual affidavit as to docu- 
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rnents, in which he adinitted the possession of 
documents relating to matters in the cause, but 
declined to produce them for the reasons appear- 
ing on his answer ; — Held, that he was not com- 
pellalde to produce them upon an interlocutory 
application before the hearing, their production 
nrt being relevant to the issue udiether or not 
the [ilaintiff was erditled to a decree or an ^ 
account, although their ])roductioa might be 
material on the question of the amount payable 
tn him if the account was directed. Turney v. 
Jktuley, 4 lie (.1. J. & is. ii;52. i 

When Question as to Damages only.] — A de- 
feiidant is entitled to inspect documents in thcj 
planitiff’s possession bearing upon the amount of 
damages, though there is no issue to be tried. 
Pup. Lhlrri 40 L. J.. Q. B. 87 ; L. 11. 0 Q. B. 
21 -i ; 24 L. T. 70 ; 10 W. II. 4;">. 

A defcudani, in an action foi- Ijraacli of [iromise 
of marriage, applied for leave to inspect letters 
writ ten by him to the plaintiff. Tite tlefendant 
admitted the promise to marry, and said he rvas 
advised and believed that it was necessary for 
him on the trial, and to prepare for the trial, to 
have the letters produced, and that he would 
derive iidvantage from the production. The 
plaintiff objected to the production of the letters 
•on the ground that the defendant might refer to 
some of the letters in mitigation of damages : — 
Held, that he was entitled to insjrection. Ih. 

After Judgment — Discretion.] — In an action 
for breach uf promise jrrdgment for the plaintiff 
had gone by default, and the question of rlainage 
had been referred to the master. 'I’he plaintiff 
claimed the right to inspect and take copies of 
her letters to tlie defendant, as being material to 
the question of <lamag'es : — Held, that the matter 
was one for the discretionary jurisdiction of the 
court or judge, and not of right. Ltiddit v. 
WnWu'io, 32 W. ll. 1000. 

Comparison of Handwriting.]-— lu a suit in- 
Tolving a question of disputed h.andwriting, the 
hearing of a summons for production of docu- 
ments is not the pinper stage fur ordering tlie 
production of writings for purposes of compai'ison, 
ina-smuch as by the Ciommon Law Procedure 
Act. 1.8.”)4. s. 27, di.s})Utod writings may bo com- 
pared only with writings “proved to the satisfac- 
tion of the judge to be genuine,” and this proof 
can only be furnished at the hearing. WUuou v. 
Thornhury, 4;i L. J., Uh. iioG ; L. 11.' 17 Eq. .")17 ; 
.22A7. II. 509. 

II. IHJURT OR OPPRESSION. 

Difficulty — Documents numerous.] — Discovery 
(by a railway comi>au.y of tlie contents of books, 
in the po.ssession of tliernsclves and their agents, 
extending over a sei'ies of year.?, to shew the ' 
.I’eceipl of goods .speeitically described, delivered 
tolUeni for carriage, ordered. Jl'nlly. L. N. W. 
liy., i,. T. 8 is. 

. In ' a suit by a contractor .against a railway 
conqiany in respect of works (lone for them, a 
motimr was inaile liy the defeudants, tlmt the, 
plaintiff should produce all written communica- 
tion.s which had passed between certain jicrsons, , 
naming them, and all account botiks, docnuients, j 
p.rpeis. and wntmes jclaring to the contracts I 
in the bill mentioned. Tiie defendants’ .solicitor 
made an affidavit in sup})ort of the motion, that 
he believed that- the plaintiff hatl documents as 
(Stated in the notice of motion ; and the plaintiff, 


by an affidavit in answer, admitted that he had 
in his iiosseasiou a great mas.s of documents re- 
lating to the works in question, but stated, that 
to ascertain which of them came within the 
terms of the motion would be jiroductive of great 
exiiense and inconvenience to him. The vice- 
chancellor made an order according to the terms 
(jf the motion, but upon an appeal by the plaintiff 
ft,?!dust that order, the Lords Justices varied it, 
by flirecting that the plaintiff should, on or 
before the 20th March, 1853, make affidavit of 
all documents, &o., in his posses.sion or power, 
and that the rest of the aj)pe.al motion should 
.stand over, with liberdy to ap})lv for an extension 
of the time. Macintosh, v. Ci. ^ W. lltf., 22 L. J., 
Ch. 182 ; If! Jur. 1012 ; 1 W. 11. lO—L.JJ. 

But sec Parhitr v. Wells, ante, eol. 813. 

Documents Abroad. ]— -AVc jiiito, cols. 728. 

729. 

Inquisitorial.] — Policies uf insurance having- 
been effected by a certain firm, on gotjds alleged 
to have been purchased ami sliippcd by tliem 
in September, 1829, and an action having lieen 
brought on these {(olicies, the inulerwriters filed 
a bill of discovei-y against the firm, alleging 
that no such jnirchase had Ijeen made ; and 
afterwards obtained an order to amend their 
bill, upon a suggestion supi>orted by affid.avit, 
that the firm had not sufficient capital to make 
the purchase. The underwriter has a right to 
the most extensive di.scovcry relative to the 
particular ti-.a7i.saetion which is impeaclietl, but 
the court will interpose to prevent him from 
making gcncj-al iuquisitori.al inquiries. Jamm v. 
SolarUi, 2 Y. & Coll. 132 ; 13 L. Ex. Eq. 7,5. 

Whei-e all the parties (including the plaintiff) 
interested under a will and iu the jjardnersluii of 
a deceased relation finally settled their respective 
claims by a deed of arrangement, and more than 
twenty-four years aftoi-wards tlie idaintiff, .as 
next of kin. to one of the parties, ainl upon .the 
ground of his ment.al incapacity at the time of 
the execution of the deerl, filed a bill for a 
discovery of all the partnoi-ship accounts ante- 
CGflently to the .arrangement, and for a declara- 
tion that the deed w.as not binding as against 
such ])avty ; — Held, upon exceptions to answer, 
that the plaintiff’ was not entitled to the diseovevy 
sought. Kay v. Ilary rc-u res, 14 L. T. 281. 

Vexatious.] — I’he coui-t will take care that 
the production of documents by a defendant, by 
which discoverj' is souglit, shall not bo vexatious 
and improper. Mansell v. Feeney, 2 John. k. FI. 
320; 9W. R. filO; 4 L. T. 437. 

Application to Produce after Interrogatories 
fully Answered.] — Where the p.artio.sto an action 
arc livals in tratle and interrogatories are ad- 
ministered hy the one to the nthci- of them, if 
the court or* a judge is .satisfied that such in- 
terrogatories have been fully aiid .sufficiently 
answered, and that it would be oppressive and 
vexatious to compel production of books of 
account, no order for that purpose will be made. 
AU.-Qp.n, v. North Metropolitan Tramways, 72 
L. T. 340— C. A. 

'As to Dealings and Transactions.]— Upon a 
bill ch.arging the defendant with infringing tlie 
plaintiff’s patent, and asking for an account of 
his dealings and transactions, and seeking to 
make him answerable for the profits received hy 
him in consequence of the infringement : — Hekl, 
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Unit the (Iclendant must answer the interroga- mentioned in the first jjait of the first schedule 
1 ories, though he disputes the title of the plain- to his afiidavit ns ri'huing exclusively to these 
tiff, and insists that the discovery will be an act transactions with the [dnijitiffs, hut declined to 
of opi>ression upon him, and that there was little produce eertaiji other docuiucnts mentioned in 
lunbability that the court at the hearing would the second ])art of the first scihedulc, on the 
direct an account upon the facts if disclosed, ground tluit in them were coiitniiied the whole 
Swinlnnw v. A’chim, 22 L. J., Oh. 331 ; 1 W. R. of his business transactions, except those con- 

135. tained in the documents he had agreed to prodiice. 

Baidcei's reiinircd to set out particulars of The plaiutilTs accordingly took our a fiirt,her 
certain bills and notes which they claimed to snminons to produce the documents contained 
iuelttde in their mortgage security, and also of in the second part of the first schedule, upon 
securities received from a debtor alleged to be which the chief clerk made an order to produce 
primarily liable upon the bills ; but they were the documents reipiired. On this summons 
not requirefl to set out dealings between them- being adjourned into court it was held, that the 
solves and the latter to support a charge in the defendant was bound to produce all the docu- 
bill of secret partnership between themselves ments in question : — Held, on appeal, that the 
and him. Bridgwater v. IJe- WintO'n, 3 N. R. defendant nmst be allowed to seal u]) the names 
24; fi Jur (Jsks.)'l270 : ‘J L. T. SCS ; 12 W. R. 40. and addre-sscs of his cnslomers, and was only 

bound to produce the entries shewing the quan- 

Names of Customers.] — ^Although in consider- titles of good.s sold, and the prices. Ih. 
ingwhetliei- the rule that a defendant who submits Where a defendant who was the surviving 

to give discovery must make full discovery is to partner in a firm of commission wine merchants, 
be applied, the court docs not in general weigh being rcqtiired to .set out in his answer an 
nicely the materiality of the discoveiy sought ; account of the jiartncrship assets, liabilities, and 
still, if the discovery is such as might he usc<l dealings for the six months preceding the death 
for purposf:3 jirejudiciiil to the defendant irre- of the deceased partner, set out the account in a 
spectively of the suit, the court will look narrowly book which he rcferrc‘<l to in his answer, but 
to the question whether there is a reasonable refused to set it out in his answer, on the ground 
prospect of its being of material service to the that he would tliereliy disclose private matter.?, 
plaintiff at the hearing. Carver v. Pinto Zeife, and the plaintiff excepted for insutficiency, the 
41 L. J., Ch. 92 ; L. R. 7 Ch. 90 ; 25 L. T. 722 ; court allowed the exception, and held that the 
20 W. R. 134. defendant ought to have set out the account in 

The defendants in a suit to restrain the in- a schedule to liis answer, and that the objection, 
fringemeut of trade-marks having scaled up that the names of the customers were privileged, 
certain parts of entries and letters admitted to did not apply to such a case. Tclfordx.ltuskiyi,! 
relate to the matters in question in tlie cause, Dr. & Sm. 148 ; 29 L. J., Ch. 8G7 ; 8 W. R. 575. 
were ordered by the duchy court of Lancaster to A plaintiff complained that the defendant had 
unseal the names of cu,stomoi’S and of places, and sold, under the ])laintiff’s name, sewing machines 
the ])rices, forming parts of such entries, and to which had not been manufactured by him, and 
unseal the portions of letters and copies of letters he sought a discovery of all the machines sold by 
which contained the names of the Writers and of the defendant, the jn'ice, the profit, Iho names of 
the persons to whom the letters which were the purchase]’,?, and other particulars. The de- 
copied were sent, and the places to and from fendant refused to answer, saying that he would 
which the letters were sent, and the description thereby disclo,se the names of his customers and 
of the marks to he placed, or which had been the secrets of his trade ; — Held, that he was hound 
placed, on the goods referred to in such letters : to answer. Ilowe v. 3loJCp.rmn, 30 Beav. 547. 

— Held, on appeal, that they ought not to be In an action against licensee under a patent 
compelied to disclose the names of customers, or for account and royalties, defendant was held 
the J lames of persons to or from whom letters hound to answer jikiintiff’s interrogatory as to 
wore sent or received, or any prices, inasmuch as names of customers. Ad/tworfk v.' Boherts, dO 
such discovery might he used in a manner pre- L. J., Oh. 27 ; 45 Ch. D. (;23 ; 63 L, T. 160 ; 39- 
judicial to them in their trade, and was not likely W. R. 170. 
to assist the plaintiffs in making out their case 

at the hearing. II. Private Matters.]— 'Wliero a plaintiff files a 

The court ought not to compel discovery of bill founded on the alleged agency of the 
matters useless to the plaintiff for any purposes defendant, which is in question in the suit, the 
of the hearing, hut rvhich may be injurious to defendant will not ho compelled to answer in- 
tho defendant in case the plaintiff fails at the torrogatories as to what appear to bo his 
hearing. Ueugli v. Oarrett, 44 L. J.. Ch. 305 ; jjrivate transactions. Great Western Colliery 
32 L. T. 45— L. JJ. Co. v. Taeher, 43 L. .J., Ch. 518 ; L. R. 9 Ch. 376 ; 

The defendant was agent to the plaintiffs for 30 L. T. 731. 
the sale of patent ruflies according to the terms A., being indebted, conveyed lands to his son,, 
of an agreement. The plaintiffs believed that who was then living with him, in fee, for an ex- 
t he defendant had violated the terms of the pressed consideration of 11, OOOk A bill was after- 
agTCemcnt, and accordingly filed a bill against wards filed to have this conveyance set aside as a 
him fur an account. The defendant, by his frandonA.’sci’cditnrs, and alliigingi hat no money 
answc*]’, submitted that the inquiries made by was ever paid by the son; and intorrogatoi’ies were 
the interrogatories as to the names of the persons exhibited to him, asking wbethc]’ he had at that 
to whom he had sold the goods, and as to the time any resources of ’hi,s own, and what they 
quantities and particulars of sueh sales, were were, and the amount and value and annual! 
wholly immaterial to the questions at issue, income thereof. He stated that he had private 
The plaintiffs took out a summons for the pro- resources, partly his own aiid partly his wife’s,, 
duction of documents, and the defendant ad- consi.sting of farming stock, furniture, &c., but- 
' mitted the possession and relevancy of the without stating the value or annual income ; — 
■doouments, and agreed to produce the documents Held, that this was insufficient, the question of 
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Taltie liems material to the plaintiffs case. 

V. 3 Jur. ) .I, S3. 

• ^ interrogatory went to discover how 
the coHNideratioii money, ll.DOOh, had been paid. 
He reiilied that 1 , 000 /. was money of his own 
then lying in his father’s hands, and that he had 
paid tiie balance by a cheque on his bankers : — 
Held, insutlicient, as it was not shown how he 
came to hare the -l-.OOOZ. iir his father’s hands at 
that time, or how he came to have such a balance 
at ids bankers as to meet the cheque. Ib. 

The defendants to an actioii brought to re- 
cover from them the excess upon a bill paid 
tuidor pressxu’e obtained an order under the 
Chmmon Law Procedure Act, 1854, s. 3, for a 
compulsory reference to arbitration. Upon 
inotioh for production of documents : — Held, 
that the plaintiffs were not entitled to see the 
accounts of the prices actually paid by the de- 
fendants to their workmen in reference to the 
work in respect of which the hill in dispute had 
been sent in, but that the plaintiffs were entitled 
to see the returns as to labour done and materials 
xtsed. 'BriUtih JCmpU'e Strain Shipping Cn. v. 
Siiinrji. 3 Kav ck J. 483 : 20 L. J., C'h. 759 ; 3 Jur. 
(sr.s.) 883 ; 5 W. B. 813. 

Demurrer by defendant to discover Iris pei’sonal 
estate in his lifetime overruled. Smithier v. 
Zrwin, 1 Vern, 398. S. Angcll v. Draper, ih. 

There can he no confidence in an iniiiuitous 
.secret, Gurtnide v. Oatra.m, 20 L. J., Ch. 113; 
3 Jur. (X.S.) 39 ; 5 W. B. 35. 

Trade Secrets.] — See ante, col. 851, and J[.s7d- 
imrtli V. Bobertn, col. 821. 

As to Practice of Insurance Company.] — In 
1802, .a policy was granted upon the life of A., 
who about the same time wont lo reside iu India. 
On account of hi,s bad state of liealth an addi- 
tional premium was 'Charged, but the Indian 
extra rate was not charged by the comp;iny, who 
alleged that they did not know of his departure 
for India. In 1*808, the day,s of grace having 
expired,, the company declined to reinstate the 
policy except upon the terms of payment of the 
Iirdian extra rate for the period that had elapsed 
since, the? policy was effected, relying upon the 
, coxiditkm contained in the policy, that it should 
,be void if the. assured should go beyond Europe 
without obt.ainiug permission of the directors on 
payment of a premium adequate to the extra 
risk. The assured filed a bill in equity, praying 
a declaration that he was entitled to the benefit 
of his policy upon pajnnont of the premium 
originally charged, with liberty to reside in India 
without extra premium : and interrogated the 
company as to their practice with regard to 
similar cases at the time his policy xvas issued, 
calling upon them to take ton policies imme- 
diately preceding and immediately subsequent to 
the (late of his [lolicy, upon the lives of persons 
abQ,ut to start for India in the Civil Hervice, and 
, to state whether any such licences and extra 
payments were given or made iu such eases, and 
. the form of . the respective policies -Held, that 
the companj’’ was bound to give the discovery 
sought by the interrogatory, for the purpose of 
. enabling the plaintiff to establish the case of 
concluet and: waiver in similar cases raised by the 
equity of his bill, Girdlrdonr v. dSForth Dritinh 
2re,rc.antilr insuranre Co., 40 L. J., Ch. 230; 
L. B. 11 Eq. 197 ; 23 L. T.' 392. 

Mortgaged Bonds — Disclosure of Mumbers.] — ■ 
A foreign government employed K, & E„ as 


agents in London, to bring out a loan on the 
English market, and to issue scrip cei-titicates to 
the subscribers, and to exchange .such scrip for 
bonds upon the amount subscribed being fully 
paid. The government employed E. & Co., a"* 
their agents and banker.s, wdtli power to receive 
from K. ik F. the .sums subscribed. Subse- 
quently boiuls in the hands of K. & F. wei-e 
ideilged by the president of the government to 
E. &; Co., but the validity of this security was 
di.sputed by the goverumeut. The government 
filed a bill against K. & F., E. & Go., and 
others, for accounts of the dealings connected 
•with the i.Si5ue of the loan. Upon motion that 
a member of the firm of K. & B\, upon cross- 
examination in the cause, .should produce certain 
documents, to the production ofwhi(;h E. & Co. 
objected -Held, thai. the sci-ip certiiiciites and 
the scrip book in which the certificates were- 
entered must be produced, but not the bonds- 
themselves, since the foreign government might, 
by knowing the numbers of the bonds, use their 
information to the prejudice of E. & Co., their 
mortgagees, and the kii'owlcdge of the numbers, 
of tlie bonds was not shewn to be relevant to the 
suit. Co, da Ition Itepnblie v. Erlanger, 44- 
L. J., Ch. 281 ; L. B. 19 Eq. 33 ; 31 L. T. 635 ; 
23W. B. 108. 

III. TENDENCY- TO CEIIVEINATE- 
1. General Principles. 

Protection in every Stage of Proceedings,]— 
Protection generally, in every stage of the pro- 
ccedijig, against answering any question having 
a direct tendency to criminate* the party, or sub- 
ject liiui to penalty, ikc., or forming one step 
towai-ds it. Paxton v. Don q tan, 19 Ves, 225 ; 1& 
Ves. 239 ; 12 E. B. 175. 

Fact forming Link in Chain of Evidence.]— To 
a bill staling dcfoulant's marriage with a parti- 
cular woman, plea, she is his sister, protects him. 
from discovery of any fact forming a link in the- 
chain. Cla r idge v. Hon re, 14 Ves. 65. 

Transfer of stock under an agreement to- 
satisfy the defioicnej' in the accounts of a banker’s 
clerk, though Ire is mjt a paidy, amounts to a 
composition of felon 3 q to prevent a prosecution. 
Defendant, theref(jrc, may protect himself by 
plea from tliscoveriug not oidy the broad loading 
fact, but any fact, the answer to whicli may 
form a step iu the prosecution. S. C., 14 Ves. 59. 

The protection extends not onl}'- to the ques- 
tion which directly may tend to criminate, but 
to every link iu the chain of proof. Muccallum- 
V. T«7-to«, 2 Y. & J. 183. 

A defendant is not bound to discover the prin- 
cipal fact or any one of a long sei'ie.s or chain of 
facts which may co:utribnte to establish a. 
ci’iminal charge against himself, and ho cannot 
waive his right by any agreement. Lee v. Read.,. 
5 Bcav. 381 ; 12 L. J._, Ch. 26 ; 6 Jur. 1026. 

Bill by an ecclesiastical rector against an 
occupier for an account of tithes : lhedofcud<ant,. 
by his answer, not only insisteil on a modus, but 
alleged that the plaintiff was simoniacally pre- 
sented, and stated certain facts as cvidencev 
t, hereof. The occupier afterwards filed his cross- 
bill against the rcictor, to establish the modus,, 
and for a discovery of various matters with 
reference to the purchase of the advowsou by the 
rector’s father, and calculations made of the 
value of the tithes and moiluscs : a lease alleged 
to have been granted by the preceding incumbent 
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f 0 the rector’s father ; and the collection of the 
tithes and luodnses by the plaintiff and lus father 
■during the inennibeucy of the preceding vicars. 

The rector, Ivv his answer, stated that the matter 
•charged by the occupier’s hill, and to which he 
objected to mahe answer, would, if confessed, 
furnish evulence, or lead to evidence, .in support 
of a charge of simony, or would aid the inoof of 
tlie charge, and would subject the defendant to 
■forfeiture and penaltie.s. Exceptions being taken 
to the answer for insufficiency, they were, on 
•argument, overruled, on the ground that a party 
jjrotccting himself from a discovery which may 
■subject him to a penalty is not bound to answer 
a single link in the chain of evidence. Southall 
V. ^ , yonngo, 30S. 

On a bill to set aside a usurious contract, de- 
fendant may demur to a discovciy of what 
interest ho agreed to take, for ho cannot set forth 
that without discovering the very iTiterest he has 
takeir. Ohnuiwoy v. Talm/rdon, 2 Atk. 3lli5. 

Legal and Illegal Matters mixed together.]— - 
■Where a plaintiff by his hill seeks a discovery of 
matters which might subject the defciulant to a 
•criminal prosecution, and also seeks othci’ legiti- 
mate discovery, it is liis <lnty to separate the two : 
for if they be so mixed up or connected, that, 

•either by inference or exchisioii, they may lead 
to a disclosure which migltb subject the defen- 
■dant to proscculiim, he is not hound to answer 
any portion of it, J/athfa-hl {EnrV) v. Bond, 
h iieav. 88 : 12 L. J., Ch. 321) ; 7 Jur. 203. 

A bill sought, as against stock brokers, a dis- 
covery of cej-tain sales of stocks and shares. The 
■defendants, by their answer, stated that .some of 
them were illegal time bargains, and refused to 
.give a discovery of any of the transactions ; — 

Held, that they were bound to answer as to the 
legal matters. Ftshorv.Fr'ioe^W Bcav. 194 ; 18 
L.M., Ch. 23n. 

The whole object of a hill of discovery being 
•criminatory, a general demurrer docs not cover 
too much, because some of the interrogatories, 
separately considered, may relate to matters not 
■directiv criminatory, (rlijii v. IJoiiMon^ 1 Keen, 

329 ; t; L. J., Oh. ik). 

Refusal to Discover not an Admission.]— Party 


davit of documents. AUhuspn v. Laljonolm'e 
(48 L. J., (.1 15. 34 : 3 Q. 15. J). (504) followed. 
Re.dfi-rn v. .Rod/ern (fid .L. J., P. i) : [1891] P. 
139) distinguished. Spohett v. Gnm-enor and 
Wed-End. IMel Co.. (Hi L. .1.. Q. 15. 398 ; [l.Si)7i 
2 Q. B. 124 ; 7(1 L. T. (i77 ; 45 W. 11. 343— C. a". 


demurring to the discovery, or witness refusing 
to answer facts tending to criminate himself, no 
•arlrnission to the trutli of the fact. Lloyil v. 
Pamnyham. IG Ves. 39. 

Refusal to answer, on the ground that it tcnd.s 
to criminate the witness, docs n(»t amount to an 
.admission. Syinen, E,i' yxo'te, 11 Ves. 523. 

How claimed.] — A party cannot protect him- 
self from producing a docmneiit on the ground 
that its iiiYxlnction would tend to criminate him, 
unless he i)ledgcs his oath that, to the best of his 
hidief.its pi-odue.tion would tend to criminate him. 
Welih v. Ea.'tt. 49 L. J,. Ex. 250 ; 5 Ex. i). 108 ; 
41 .L. T. 715 ; 28 W. 11. 33G ; 44 J. .P. 200— C. A. 

Party not bound to make rliscovery which 
might cxi)oso him t<j a. penalty ; but. must state 
on oath his belief that such would he the re.sult. ! 
The 2Ririf or Aleimiidm, 38 L. J., Ad. 29 ; L. 11. 
2 Adm. 319 ; 18 L. T, 891 ; 17 W. R. 551. 

Objection, when to be taken.] — It i.s no objec- 
tion to an application for an order for discovery 
-of documents that the documents might tend to 
■criminate the parly from whom the discovery i.s 
sought. The proper time to take the oi>jectiou 
to the production of documents is in tlie alii- 
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certificate mi consideration of Jus giving evidence 1 
in the action ; a dviunn'er was nllowccl. Selhyy. \ 
i Wu'. '2 Aiistr. 5t)4. And sue Jiirlier v, Pritchard. ' 
.2 Atk. 'dSf.. 'j 

Fraud.] — The court will not compel a defen - 1 
dant to answer allegations wdiich may subject 
him to ])enaltics. Vviiere the chairman of a 
joint-.stnck company, with a knowledge tliat the 
company had been dissolved, and that the 
managing committee had determined to buy up 
thesirares. sent his .shares into the market, and 
sold liiem as good and available shares, the court 
protected him from answering tlie allegations, 
upon tlie ground that there existed a reasonable 
probalhlity that he might bo indicted for the 
fraud. Maccallum v. Turton, 2 Y. ik J. IS:h 

Discovery compelled, whether devise was 
obtained or prevented, by undertaking of devisee 
or heir to do certain acts in favour of indi- 
viduals, and relief upon the ground of framl. 
Stirliland v. .4^rZr/VZr/c, !) Yes. (TDJ ; 7 R. il. 2'.)2. 

The bill stated tliat a testator intended to 
republish his will, hut was prevented from so 
doing by the fraud of the heir-at-huv. A 
demurrer to so much of the bill as retpiired him 
to discover whether the testatatov did not intend 
to republish his will, was, under these circum- 1 
gtanees, overruled, Dixon v. Olntii/a, 1 Cox, 4U. 
Sec 9 R. R. 2Sfi, n. : 20 R. R. 235, n. 

Discovery in case of adverse title or fraud. 
Chadwick v. Chadwick. 22 L. J., Ch. 329 ; 16 
Jur. 1060: 1 W. R. 29. 

Bill to be relieved against fraud, defendant 
must answer discovery. JlannbifikavL v. BoUnq- 
hrokc, Dick. 533. 

Conspiracy.] — Bill against a corporation, trus- 
tees for a charity, fora discovery and injunction 
against a resolution depriving the plaintiff of his 
office of sclioolniaster, charged to have been pro- 
cured by five of the members, including tire 
bailiff, from improper motives, with reference to 
a parliamentary electioir. Demurrer by those 
ifive, on the ground that no title was shewn to 
discovery against them, and ore tonus, that the 
charge would be the subject of a criminal prose- 
cution overruled. Duinincr v. Chippenham Cor- ■ 
pomtion, 14 Ves, 245. 

Under Foreign Enlistment Act.] — An incor- 
porated company demurred to a bill, because the 
<liscovcry thereby sought might subject it to 
criminal prosecution under the Foreign Enlist- 
ment Act, 59 Geo. 3, c. 69 (to prevent the enlist- 
.hig of his majesty’s subjects for foreign service, 
aiul the litting-out, in his majo.sty's dominions, 
vessels for warlike purposes wiiliont his licence). 
Tlie court helrl that a corporation was not liable 
to be indicted under that act, and overrnletl the 
•demurrer. SiciUcr (^Kinq) v. llllcox, 1 Sim. 
<N.S.) 334 : 19 L. J., Cli. 488 ; 14 Jur. 751. 

Barratry,] — Bill by a certificated conveyancer 
to enforce an agreement liy the defendant, an 
attorney and solicitor, to pay the plaintiff a 
■commission equal to half the net profits upon 
all matters of professional business introiluced 
to him by the plaintiff ; the hill averring part ' 
]icrformaiice of the agreement and charging j 
i(in effect) that after introducing matters of ! 
business to the defendant, the plaintiff had 
3iothirig further to do thereivith, except as 
regarded the receipt in certain rases of the 
■stipulated commission ai)on the net profit's. 


The . defendant by his answer submitted, that 
if the avernieiits in the bill were true, he wa.s 
liable to the penalties enacted by the 32 ikI 
sect ion of the 6 & 7 Viet. e. 73, and to other 
pains and penalties under’ the statutes and 
laivs in force concerning common barratry and 
maintenance, and therefore that Vie was not 
hound to answer, and he refused to answer 
interrogatories founded upon those averments : 
— Exceptions to the answer allowed, the court 
being of opinion that the agreement as averreil 
was not one which would expose the defen- 
dant to the pjenalties alleged in the answer. 
And the argument that the tendency of the 
admissioms which the defendant might have 
occasion fo make would be to expose him to such 
pains and penalties as alleged ; — Hchl, to be one 
,of which, upon this form of answer, the defen- 
dant could not avail himself. Bcott v. Millei\ 1 
Johns. 220 : 28 L. J., Ch. 584 ; 5 Jur. (K.s.) 858 ; 
7W. R. 470. 

Misconduct as Attorney.] — Discovery was 
refused in an action against an attorney for 
alleged negligence arul miscoiuluct as attorney 
for the plaintiff; the object of the ajiplication 
being to compel the pi’oduction of his hooks for 
the purpose of inspecting entries therein, upon 
which it was surmised were founded the items of 
a bill of costs which had been delivered by the 
attorney to the plaintiff. Cox v. Briwlt(!tt; lB 
C. B. (N.S.) 241. 

Assault and False Imprisonment.]— -Demurrer 
to a bill for diseo very, in aid of an action, brought 
by the plaintiff to recover damages for an assault 
and false imprisonment, allowed, the whole 
object of the bill being to obtain a discovery of 
matters, which, if established, would liave sub- 
jected the defendant to penal consequences. 
'Ghjn V. I/oiwhm, 1 Keen, 329 ; 6 L. J., Ch. 129. 

Libel,] — In an action for false and malicious 
libel the plaintiff delivered intern )gatorie3 to 
prove the ]»ublication. The defendant in hia 
answer objected to answer on the ground that to 
do so “ miglit tend to criminate ” him ; — Held, a 
sufficient answer. Lamb v. Jlunde.r, 52 Jj. J., 
Q. B. 46 ; 47 L. T. 442 ; 31 W. R. 117. And see 
Webb V. AD.v7, 49 L. J., E.x. 250 ; 5 Ex. D. 23 ; 
41 L. T. 715 ; 28 W. R. 336—0. A. 

.src ante, cols. 855-7. 

Incest.] — To a bill stating defendant’s marriage 
with a particular woman, plea, that she is his 
sister, protects him from discovery of any fact 
forming a link in the chain. Claridqc v. Iloare., 
lives. 65. 

Act of Bankruptcy.] — Demurrer to a discovery 
i of trading overruled. A demurrer .good, if con- 
j fined to questions as to having committed an act 
j of bankuptev. CJmmber.'t y. Thonijmm, 4 Bro. 
j C. 0. 434. 

I Discovery from Wife of Party Liable.]— A mar- 
j rial woman may demnr to a discovery that may 
subject her husband to a charge of felony. Cart- 
j a-rajht v. Green^ 8 Ves. 406 ; 7 R. R. i)9. 

j Offence under Foreign Law.] — A, and B. were 
! Spanish subjects resident in Spain. A. having 
entered into a mercantile contract with the 
Spanish government, agi-eed i\nth B.to allow him 
a sh.are of the profits. Some years afterwards B. 
ilied, and A. went first to France, and afterwards 
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carao < n Englrincl. Affor he had left Spain, he fi'O- 
quell tl^- wrote to the plaintitf.s (who were resident 
in i'nincc, but had taluui out administration to 
B. in this country), promising to settle with them 
for B.’s sliarc of the profits of the contract, but 
not having done so, they filed a bill against them 
to enforce the agreement. A. pleaded that the 
agreemont was iflogal and void by the laws of 
Spain, as, at the time it was entered into, B.held 
an office of trust and confidence under the Spanish 
gOTerniiu'iit, and the plea averred that the enter- 
ing into the agreement was a crime against the 
laws of Spain, suhjecting the parties to pains and 
penalties, and a criminal pi’osecnt ion. The plea 
was allowed, though E. was dead, and therefore 
no longer sultject to pains and jienalties. //cr/;- 
v.iihVw, 11 Sim. ;U8; lU L. J., Ch. -17 ; nJur.aO. 

Suefurih'v, cols. S.ol, 802 . 


Discovery tending to forfeiture not enforced. 
Mrebr/a'n's Cuse, 2 Salk. out). 

An interrogatory embracing two point.s : as to 
one, it was answered ; as to the other, not. An 
exception to the whole may he sustained. Where 
deeds existed in which, in the event of the court 
deciding one way, the jilaintiff would have no 
interest, but if it decided another way he would, 
the defendant cannot protect himself against 
discovering in whose possession they are; 
nor can he, because discovery might have the 
effect of making estate go over away from him. 
Samhroolt v. Smith, 17 Bim. 209 ; 21 L. J., Oh. 
320 ; Ifi Jur. 144. 

The rule that no man is obliged to accuse him- 
self, implies, also, that he is not bound to 
discover a disability in himself. Smitii v. Jimt/l, 
1 Atk, 526. 

Of Lease.] — ^AYhere in any action the solo issue 
raised is whether there has been a forfeiture of 
a lease by breach of CDVcnnnt, the court will not 
grant discovery of documents or leave to ad- 
minister iuterrogatorios, 'Wlicrc in anj* action 
that issue is raised together with other issues, 
the court will make no order either for the 
discovery of docnnients or the administration of 
iuterrogato]'ies with regard to lliat issue. Sm- 
ivard V. Dmntim/fon (44 W. E. 696) overruled. 
Mcxlnmiiqli {EitrT) v. IMntmwd Crlmii C'ovmiU, 
m L. J.. Q. B. 637 ; [1897] 2 Q. B. Ill ; 76 L. T. 
765 ; 45 W. R. 564— 0. A. 

Discovery tending to forfeiture of lease re- j 
fused. Fane v. Atho, 1 Eq. Ahr, 77. 

Demurrer lies to a hill for discovery of an 
assignment of a lease without licence, if it does 
not expressly waive the forfeiture. Uxlridge v. 
Stavdand, 1 Yes. 56. 

Where a tenant had cut down timber, and a 
bill was brought against him for a discovery, he 
demurred, for that as being waste, Ms answer 
would subject him to a forfeiture. Demurrer 
allowed. AtL- 6re?t. y. Hscc/rf, Bnnb. 192. 

Under 'Will,] — Testator, after giving certain 
benefits to his heir, revoked them in case she 
should ever dispute his will, or his competency 
to make it, or should not confirm it when 
required, or should not resist any proceeding -by 
the r(fsult of which a greater .benefit might be 
attainable by her than w{is intended by the will. 
A bill against the heir and others to estahlLsh 
the will and carry the trusts into execution con- 
tained statements, and interrogatories founded 


on them, relating to the testator’s sanity and to 
the heir having refused to confirm the will : — • 
Held, that the heir was not bound to answer 
•any of the interrogatories relating to the testa- 
tor’s sanity, notwithstanding the revocation 
clause might be invalid, or she might have made 
an admission in her answer which subjected her 
to its oiicratiou, if it were valid. f’od'kf v. 
Turner, 14 Sim. 21S ; 8 Jur. 703. 

The bill alleged that an C'slat<^ was devisc'd 
under a iiower to the defendant for life, or unlil 
he shonhl alienate by forfeiture or otherwise, 
that the execution of the power was invalid, 
and that the plaintifi! was entitled to the estate 
in default of appointment. One of the inter- 
rogatories to the bill was, whether the defendant 
had not in his possession the title-deeds of the 
estate ; and if not, in whose possession were 
they? The bill also asked that the defendant 
might set forth a schedule to the deeds in his 
possession, and that he might state in whose 
possi'ssinn those deeds were which he had parted 
with. The defendant admitted that some of the 
deeds were in his possession, and set forth ii 
scheilulc of them ; and he stated that he had 
had other deeds, but refused to answer in whose 
possession they now where, as it might subject 
him to a forfeiture of the estate : — Held, that as 
in one event the documents might assist the 
plaintiff at the hearing, he was entitled to pro- 
duction : held further, that the estate having- 
been given to the defendant until alienation, he 
could not protect himself from discovei'V, on the 
ground of foifeitin’e. Ilauibrooli v. Smith, IT 
8im. 209,; 21 L. J.. Ch. 320 ; 1(1 Jur. 144. 

A., bj' will, gave an estate to his wife; dniv 
vidiiit., with a limitation over in case of lier 
second marriage ; the remainderman brought a 
hill of discovery of her second marriage, to 
which she demurred as subjecting her to a for- 
feiture. .Dcinurrcr overruled ; for this is not. a. 
condition hut a limitation over of an estate, and, 
therefore, no forfeiture. If it had been a con- 
dition for a breach of which a forfeiture would 
have been incurred, such a demurrer would have- 
been allowed. Chiuncijy v. Tahnu'den, 2 Atk. 392. 

On a bill by executor for discoveiy of defen- 
dant’s marriage, who demurred, as it would be 
a forfeiture of his legacy, which was given 
conditionally if she married with consent of- 
trustees uutler the will. Demurrer allowed, as 
he cannot answer the niai'i'iago without shewing- 
at the same time it was against consent. Ih, 

Under Marriage Act.] — The husband charged 
with procuring his marriage with a minor, 'by 
■falsely swearing that the conseirt of her parent- 
had been given, cannot he compelled to discovnu* 
the facts relating to such cha.rgc, upon an. infor- 
mation under the Mari-iage Act (4 Geo. 4, c. 76,, 
s. 23), seeking the forfeiture of his interest in 
the wife’s ]iroperty, and a settlement of the sanu!.- 
upon her and her issue. Aft.-Uou v. Lucan^ 2: 
Hare, 566 ; 12 L. J., Ch. 506 ; 7 Jur. 1080. 

Under 13 Eliz. c. 5, and 27 Eiiz. c. 4. |— The- 
penalty and forfeiture clauses of the 13 Eliz. 
c. 5, and 27 Eliz. 0 . 4, cannot be used by defen- 
dants in equity who arc parties to deeds whiclr 
it is sought to impeach under tliose statutes, as 
exempting them from giving discoveiy. or from 
the necessity of making the common affidavit as. . 
to documents, even though among such docu- 
ments may be the deeds sought to bo impcadicd- 
Bvmn V. Bunn, 4 Do G. J. & 8. 316. 
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Of Seat in Parliament.] — S. gave a 1)01111 to 
pay 80(lZ. a ycai' tu IT. (Inviiig S.'s cnjoyiDg the 
oiliee of — — . or whilst anyliody held it in trust 
foi' him. 1:1, puts the bond in suit : S. brings a 
bill for injunetioii. and a cross-bill is brought by 
H. 1o di.scover whether E. held the office in tritst 
for S. B. insisted, in his answer, he was not i 
obliged to discover wiiat would subject him to i 
incapacilies of the several acts to vacate a seat 
in paiiiament on a member's accepting a place ; ■ 
he is not obliged to make ihe discoveiy ; and he ! 
did right in answering, for he could not have 
demina-od to this matter, because then he would , 
have admitted the faens to be true. Uonnijiaml \ 
V. /SWniiw, 3 Atk. 276. i 

. 

■Where Liability Statute barred.] — Where j 
Biatnte of Inmitation had run against recovery 
of penalty for usury, the usui’er cannot protect 
himself from discovery by demurrer founded on 
liability: of subjecting himself to forfeiture. 
Tulhot V. SmUh, 1 Eidgw. L. 6: B. HhO. 

Protection does not extend to Collateral 
Matters.] — Plea on the ground of forfeiture 
must be confined to protect against a discovm-y 
of the act causing it, and not extend to matters 
collateral. Wearer v. Meaih, 2 Yes. 108. 

Though the forfeiture is not waived, a copj'- 
holder cannot by demurrer protect himself from 
answering those parts of the bill which do not 
allege acts or circumstance tending to produce 
forfeiture. Durham (Dishon) v. Rhmon, 4 L. J. 
(0.8.) Ch. 32, 

In Poreign Country.] — A plea of penalties to 
which the defendant’s answer may expose him 
in a foreign country, is a good plea to the 
discovery, if the law of the foreign country 
clearly appears. United States of Amerlen v. 

37 L. J.. Ch. 129 ; L. R. '3 Ch. 79 ; 17 
L. T. 428; IGW.'E. 377. 

The United States of America, under an act 
of Congress, took proceedings in America for the 
seizure and confiscation of the real estate there 
of a defendant, an agent in this country of the 
late Confederate States ; and, pending those 
proceedings, they filed a bill Iiere for the re- 
covery of moneys and goods which had come 
to his hands as such agent, .alleging that all 
property oi! the late Confederate States was now 
vested in the plaintiffs. The defendant pleaded, 
in bar to the discovery and relief sought by the 
bill, that the acts alleged iii the bill were 
identical with those in respect of which the 
proceedings had been instituted abroad, and 
that his answer to the interrogatories would 
expose him to the confiscation of his estate abroad 
under such proceedings ; — Hold, that the plea was 
good as to the discovery sought by the bill. Il>. 

Held, that the plea was bad as to the relief ; 
there being no connection bctwccir the subject- 
matters of the suit here ami the proceet lings 
abroad. 7A 

Disability of Aliens.] — See Att.-Gen. v. 
Dujilcssis, Park. 144, and Smith v. Read, 1 Atk. 


the action, the Court of Chancery bcjfore those 
acts would not have allowed interrogatories to 
be adininisfered. Ilirnnings or IIemmin</s v. 
Williams or WUlUtmsoii, .“>2 L. J., Q. B. 273 ; 10 
Q. B. D. 459 ; 48 L. T. 581 ; 31 W, E. 336 ; 47 
J. P.390. 

Possibility of Liability Sufficient.] — The rule 
of law is, that a man shall not be obliged to 
discover what may subject him fo a penalty, not 
what must only. Harrison v. Southeote, 1 Atk. 
539. 

A man is not bound to discover what may 
subject him to the penalty of an act of paiTia- 
ment. JRrd vH/at-dwieke, I Yeviu 109. 

Admission of Liability.] — If a defendant 
makes statemenbs in his ausw'er sufficient to 
shew that he has incurred penalties, he cannot 
refuse to pi’oduec documents referred to in it, on 
the ground that they afford evidence of his being' 
.subject to the penalties, Diving v. Osbaldisto}i,. 

6 Sim. (JOS. 

Penalty Imposed by Covenant.] — If a party 
covenant not to do a particular act, he cannot 
protect himself from discovery, if he has done-- 
the act, by alleging that there was a penalty 
attachocl to the performance of such act. French 
V. Maeale, 2 Dr, & War. 209 ; 1 Con. & L. 459 ; 

4 Ir. Eq. R. .508. 

By indenture a farm was demised at yearly 
rent, with a covenant by tenant, that if, during ■ 
the last three years of the term, he should sow 
more than seventy acres of clover in one year, 
he should pay an additional rent of lOZ. a year ■ 
for every acre above .seventy, for the remainder 
of the term : — Held, that the additional rent 
was ill the nature of stipulated damages, en- 
titling plaintiff to a discovery in aid of an 
action at law; and a plea that the discovery . 
would subject defendant to penalties, •was over-, 
mled. Jones v. Green, 3 T. & J. 298. 

"Waiver — Of Penalty.] — In a bill to stay waste,, 
a plainti-ff is not entitled to discovery unless he. 
w'aivos The double penalty. Boteler v, Allington, 

3 Atk. 457. And see V. Ch/ivw, infra, ■ 
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Of Right of Refusal.] — The right not to, . 

discover for fear of penalties attaching, may bo 
waived by .agreement. Fast India Co. v, Atllyns, 

1 Comb. 346; 1 Str. 168. South Sea Co. v. 
Bumsted, 1 Eq, Abr. 77. 

b. In 'Various Cases. 

Pound-breach — ^Treble Damages,] — An action 
for ])Ound-breach and rescue of chattels dis- . 
trained for nonpayment of tithe rent-charge, 
in -which the plaiutiii chaims treble damages ; 
under 2 Will. & M. sess. 1 , c. 5, .s. 4, is a penal 
action, and the plaintiff is therefore not entitled 
to an affidavit of documents.; Jones y. Jones, 58 
L. J., Q. B. 178 ; 22 Q. B. D. 425 ; 60 L. T. 421 : 
37 W. R. 479. 


4. Penalties, Fraudulent Removal of Goods by Tenant—. 

« Double Value.]^ — ^An action for double the value 

a. Crenerauy. of goods fraudulently removed by a tenant, 

Effect of Judicature Acts.]— The Judicature brought under 11 Geo. 2, c. 19, is a penal action, 
.^cisand Rules have only altered the iirocodiire and the pLaiatiff is not entitled to administer 
and not the rights of parties, and discovery of interrogatories to the defendant. lloihs v. 
documents or mterrogatorie.s will not be aUowed Hudson, 59 L. J., Q. B. 562 ; 25 Q. B. D. 232 ; 63 
in cases where, as when a penalty is the gi.st of L, T, 215 ; 38 W. E. 682 ; 54 J, P. 520 — 0. A- 

29—2 
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Under Patents, Designs and Trade Marks 
Act.] — An, aeti(.)ri 11111101 ' s. 58 of the ratoiit.s, 
Designs and Trade Marks Act, 188:?, is an action 
to recover a penalty, and therefore in such an 
action interrogatories cannot he administered to 
the defendant. Adcnnii v. Buthy Q. B. 1). 
f)2.i) distinguished. Saunders v. Wud, 62 L. J., 
Q. B. :17 ; ri8'd2'{ 2 Q. K, :-?21 ; 4 K. 1 ; 67 L. T. 
207 ; 40 W'. It. r)i)4--(.;. A. 

Per Breach of Dramatic Copyright.] — By ;•? & 
4 Will. 4, c. 1.5, s. 2, if any person .shall, during 
theconiiinuuiee of the sole liberty of represent- 
ing a dramatic piece, represent .such piece ivith- 
out the consent of the author, every .such oifender 
shtdl be lialde for each and every such represen- 
tation to the payinont of an amount not le.s.s 
than 4U.V. Held, that this .section did not im- 
pose a penalty mion the offender so as to 
preclude the plaintiff, in an action to recover 
the specified amount, from administering inter- 
rogatories to him. Adams v. Batley, od L. J., 
Q. B. ;-?i);-?; 18 Q. B. D. 625; 56 L. T. 770; 35 
W. R. 437~C. A. 

Pollution of Eiver— Proceeding to Restrain.]—- 
An application by a sanit.ary authority to a 
county court judge for an order under a. 10 
of the Rivers Pollution Prevention Act, 1876, 
requiring a person to abstain from the commis- 
sion of an offence under the provisions of that 
act, is not a penal proceeding, inasmuch as until 
the order has been made and has been disobeyed 
no question of penalty can arise, and the pro- 
ceeding is therefore civil and not criminal, and 
one in which discovery and interrogatories may 
be allowed. Berhy CorporatAou v. Berhyshire 
Ckmnty Caimcll, ' Gii L. .1., Q. B. 701; [1897] 
A. C. 5,50 ; 77 L. T. 107 ; 46 AV. R. 48 ; 62 J. P. 
4— H. L, (E.) 

Proceedings by Common Informer.] — In an 
action, for penalties by a common informer, 
leave will not be granted to a plaintiff to call 
upon the defendant for discovery of dneuments, 
Wutdry V. Barley, 56 L. J.,Q.B. 312. 

The general rule' is that in an action for pen.al- 
ties by a common informer, leave will not be 
given to the plaintiff to administer interroga- 
tories. JfurfAn V, Treaehcr, -55 L. J., Q. B. 209 ; 
16 Q. B. D. 507 ; 54 L. T. 7 ; .34 AV. R. 315 ; 50 
J. P. ;3.56— C.,A. 

Broker’s Qualification.]— A broker in the city 
of Inuclon must answer a bill of discovery in aid 
of an action brought against him by Ids em- 
ployer, for niiscomluct, although the discovery 
will subject him to the penalty of a bond given 
by him to the corporation on his admission. 
Green v. 1 Sim. 404 ; 0 L. J. (O.s.) Gh. 1 ; 

27R. R. 214. 

The fact of persons a.s.snming to act as brokers 
in the city of London, induces a belief in parties 
employing them that they are duly (|^ualified, 
and they cannot protect them.selvcs from a dis- 
covery of dealings behveen themselves and their 
principals by alleging that they may be subject 
to penalties for acting as brokers without having 
been admitted under the provisions of the .57 
Oeo. 3, c. 60. Hol/inmi v^ KifeJien, 21 Beav. 365. 
Affirmed, 8 De (L M. te G. 88 ; 25 L. J., Ch, 441 ; 
2 Jur. Cjf.s.) 294 ; 4 AV. R. 344. 

Semble, a man may contract himself out of the 
jirotectioTi given by the rules of the court. lb. 
fc?ee also jOatis v. Head, 5 Sim. 443. 
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Tor Evading Customs or Duties.] — An infor- 
mation charging a distillation of larger quantaties 
of spirits than the distillers acknowledged, 
prayed for an account of all dutie.s (.hu; to tlu; 
Grown, the attorney-general waiving all penal- ‘ 
ties and forfeitures : — Held, that the defendants 
were hound to answer all the, charges fully. 
Att.-Gen.y. Conron, 2 Jones, 791, 

An infoviualinn for an account of spirit duties, 
charged a distiller with having clandestinely 
abstracted spirits from his distillciy, Avhich he 
afterwards sold to certain ])ersons at a reduced 
price, no duty having ever been paid in respect 
of .such .spirits : — Held, that the defentlaut was 
bound to answer fully 1 he statements in the iu- 
fonnation, and could not protect himself on the 
ground that the disclosure might tend to crimi- 
nate him, Att.-Grn. v. Daly, Hay. k; J. 379. 

AATiere bill on policy of insurance charges ex- 
portation of prohibited goods absolutely, and no 
others, ami in interrogatory inquires what goods 
were exported, plea of penalties attaching on 
such exportation allow'cd, Buncnlf v. Blake, 1 
Atk. 52. 

For False Return to Income Tax Commis- 
sioners.] — A bill sought a iliseovory of the 
returns made by the defend.ant to the commis- 
sioners of property t.'ix, the object of the plain- 
tiff being to shew that the defendant represented 
that, the profits of his business were less than 
what he had stated to the plaintiff, who had 
purchased it. A demurrer was nllo wed. Mitehell 
V. Koecker, 11 Beav. :380 ; 12 Boav. 44 ; 18 L. J., 
Gh. 294 ; 13 Juv. 797. 

AA’^hethcr a discovery of income-tax return.s 
could, under any circumstances, be compelled, : 
quaere. Ih. 

Under Stamp Acts.] — The court, in compelling 
a plaintiff! to exhibit evidence to wliich the defen- 
dant is entitled to have aece.ss, will not c.nnpel 
him to lay himself open to a prosecution under 
the Stamp Acts. Whitaker v, Izod, 2 Taunt. 115. ; 

Other Instances.] — Plea to discovery, that it 
may subject defendant to penalties c»f a statute, ! 
and also of articles of impeachment exhibitecl 
against him by the commissioners, and therefore 
void. Wobkissen v. Hasting,^, 2 Ves. J, 84 : 4 
Bro. C. C. 252. 

Bill not suggesting wilful usury, but that the 
defendant had miscomputed interest received by 
him, and praying discovery as to the fact. ITea 
thereto overruled. 2 Eq. Abr. 70. 

0. Ecclesiastical. 

Plea allowed to discovery of a marriage, which 
would subject one of the parties to punishment 
in the Ecclesiastical Gourt, the other being dead. 
Broumsword V. Udtoards, 2 Yes. 2lii. 

Though parties may demur to discover any- 
thing which may prove illicit cohabitation, or_ 
what may .subject them to pains, penalties, or 
ecclesiastical censures, kc,, a charge agninst 
persons of a conspiracy nr attempt to set up a 
bastard child, is not clernurrable nnlo, that not 
being per sc an indictable offence. Chetwynd v. 
Lindon, 2 Ygs. 450. 

Though a defendant is not bound to answer 
what may subjec'.t him to ecclesiastical penalties, 
as whether he is not married to a woman ho 
cohabits with, or whether he i.s an idicn, &e., lie 
must in a proper case answer whether he hath 
or hath not a legitimate son, Buieh v. Fhieh, 2 
Ves. 491. 
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Bill to ostablisli an agreement for a separate The plaintifE, having enii>loye(I the defendant, 
maintenance. To such part as praj'cd ii discovery as his broker in buying and selling .dnires in 
of hard usage, defoiidant dennurred. Demurrer railway companic.s, filed a bill against him 
idhm'cd. Ifinclm v. Ji'clthorjie, 1 Verm 2Ul. accusing him of fictitious and fraudulent sales, 

and other transactions with respect to the shares. 

Simony. J — Upon qufBre iinpcdit . brought The defendant refused to answer the interroga- 
agaiiisl. the plaiiitilf, he filed the present bill to tories on that subject, on tlie ground that the 
discovtu' wliorlier the clerk presented to him by transactinjis charged were illegal, and might 
clefcudant had not given a general bond of subject him to penalties uiuler the Stock- Jobbing 
resignation in order to set up that as a defence Act, 7 Geo. 2, c. 8 Held, fiist, that shares in 
at latv for having refused him institution. To railway companies are not included in the above- 
this bill dcfeudaiit demurred, first, on account of nientioued act. Secorully, that as no penalties 
legality of such bond ; second, that the discovery could be incurred by the defendant in CQJise- 
was immaterial. Demurrer overruled. Ltnuloii (pieiiee of amswering the bill, he could not protect 
QliisJwpy v. Fj/tche, 1 Bro. G. G. Wi. himself from aii.swering by the fact that the 

Action on a gimei'al bond of resignation ; bill transactions in question were illegal, or that 
for discovery whether the advowson was not the demand was a purely legal one. WiUnniig 
sold with proniise to procure an immediate re.sig- v, 7W/e, 2 Eq. 11. 7(hi : 28 L. J., Ch. 860; 
nation. Demurrer to the discovery ovorruleil. 18 Jur. 442; 2 W. 11, 314. And .see J3lUin<} v. 
GV/ey V. Arnbl. 268. 1 Madd. 230; i’oferfA' v, 1 M. & M. 

B., a purchaser under a decree, of the first 162. 
presentation to a living, of which A. is seised for 

life of the advowson, afterwards takes a convey- Claim of Protection— Sufficiency.]— -The de- 
ance from A. of the secoml prc.scutatit)n to the fen<lauts who were stockbrokers, befng iuterro- 
same living, and sells the first presentation to gated as to the iiarticulars of certain transactions, 
the presenr incumbent. To a bill by A., to set between them and the phiiutilf , declined tcv 
aside this transaction on the ground of fraud, answer, on the ground that, by reason of the-, 
praying a discovery, B. jmts in aii answer Btoek-Jobbing Act, and of their having been the. 
refusing to make the discovery required, as tend- brokers of the plaintiff, they were advised and 
ing to subject him to forfeiture, on account of believed that the discovery of any of the parti- 
simony. B. having afterwards died, the suit is culars inquired .after would tend to subject them 
revived against Ins executor, who is held entitled to the foi-feiture and penalties impo,seti by that 
to the saine protection that was claimed by B. act : — Held, that this statement was sufficient to- 


PaMunt Loicteu, 1 Mer. 391; 16 11. E,."359. protect the defendants from di.scovery. SJioit 
And see A!(f.-6rc/i. V. xSWrf?, Free, in Ch. 214 ; and v. Mvrcivr, 3 Mac. & G. 20.5; 20 L. J., Oh. 

Southall Y. , Younge, 308. 289 ; 15 Jur, 93. Affirming 2 De G. & Sm.. 

63.5. 

Plurality of livings .] — Boteler v. AlUngton, allegation, in .answer to a bill against. 

3 Atk. 452. brokers, partners, for an account of dealings 

in stock, that discovery would expose the: 
defendants to penalties under the Btoek-Job- 
d. ITuder Stock- Jobbing- Acts. sufficient to protect the defendants. 

from the discovery, llohumn v. Lamond, IS- 
Extent of Discovery.]— Plea of the Stock- Jur. 240. 

Jobbing Act to a bill for discovery of stock 

transactions overruled, as the 2nd section of Only some Transactions Illegal.] — The plain- 
the act requires parties to make a discovery tiff made a verbal agi-cement with the defendants, 
whereon to found an action. Bancroft v. who were .stockbrokers, for the allowance of a. 
We7itiL'orfJu 3 Bro. C. 0. 11. portion of the commission to be received from 

Discovery in support of an action to recover customers whom he .should introduce ; (li.sputes 
money under the Btock-Jobbing Act, .statute 7 Geo. aro.se, and the plaintiff filed lii.s bill asking for 
2, c, 8, confined to those clauses, as to which it tliscovery, for an account of all transactions, and 
is expressly given, with protection from the for payment of such share of the commission as. 
penalties, and therefore not extended to the .5th he should be declared entitled to. The defen- 
and 8th sections. Bulloch v, Michai'duon, 1 1 Yes, dants, by their answer, admitted that business hud 
373. been done for the plaintiff, and for other persons 

The 7 Geo. 2, c. 8, s. 8, imposed a penalty of 5007, introduced by him ; that part of it was real, and 
upon parties buying or selling stock of which the that other part was fictitious, and consisted of 
sellers are not possessed at the time of the tinic-bargain.s, that discovery would subject them 
contract ; and by s. 3, every broker shall keep a to penalties under 7 Geo. 2, c. 8 ; they also 
book of his transactions in the public stocks, and claimed the benefit of the Statute of Frauds : — 
shall pro<luce it wlien thereunto lawfully re- .Held, that the d(}fendants .admitting a verbal 
quired. A broker having, as indorsee of a bill, agreement, mu.st answer the allegations in the 
brouglit an action upon it .against the acceptor, bill relating to it, notwithstanding tlioy sug- 
lie, before pleading, moved ui)ou an affidavit, gested that some of the transactions inquired 
that , the bill was believed to have been indorsed after were unlawful, and that the discovery 
to tlie broker inpayment of differences in respect would .subject them to penalties. Fiulwr v. 
of illegal agreements in stocks; and that he Pm*e, 11 Bcav. 194 ; 18 L. J., Ch. 235. 

.should Ijo oulerod to produce his book for the A bill sought, as against stockbrokers, a dis- 
defeiK hint’s inspection. The court refused the covery of certain .sales of stocks and sharc.s. The 
rule, on the ground that the defendant had no defendants, by their answer, stated that some of 
interest in the bocik, .and also, that its production them were illegal time-bargains, and i-ofused to 
niiglu. expose the broker to penalties. Pritchett give a discovery of any of the transactions ; — 
v. Smart, (5 I). & L, 702 ; 7 C, B. 625 ; 18 L. J., Held, that they were bound to answer as to the 
C. .P. 211. legal matters. Ib. 


Plurality of Livings .] — Boteler Allington,\ 

3 Atk. 452. 


d. XTuder Stock- Jobbing- Acts. 
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e. Gaming-. charter-party and a hy-huv. io the com]iany, 

. one nroietj' to their use, the other to l)e |)ai(l or 

The forfeiture of sccuritiea mider the statute 9 rot, urnorl to the person who shall "ive 1he ttom- 

Anne, c. 14, s, 1, for moneys lent at play, is not a pany information, and niako ] iruof ; the deed 

penalty of such a nature as to protect a party on gettling the aeeount, cancelled throup-h 

from discovering Avhether tire consideration of ignorance of the fact, demurrer to the discovery, 
the security on which he brings his action was p0na,ng(j it might suliject tlu^ (lefcnilant. to 
not moneys lent at i»lay. Slomiui v. Kelly, 4 Y. penalty, covering not only the direct elnirge, hnt 
& Coll. 169. _ _ also circumstaiic(:!s f)f mere inducement, as the 

To a bill charging that certain scOTi'ities were execution and cancellation of the deed, and to 
given for money lent at play, and interrogating the relief generally for w.ant of equity, and fur 
as to the con-sidcratiou given for the same, the defect of parties, viz., the other part owners, 
defendant, wilhout insisting on any protection pai’ticularly one who executed, .and the infornun-, 
from answering, staled that they were given for was overruled. JsJ idlittlia Ci.\. A’i'(/:rc, n Ves. 173. 
money lent : — Held, that the answer was insuffi- African company hires the dcfeudairt's ship to 

cierit. /S'. C'., 3 Y. tk Coll. (‘>73 ; 9 L, J., Ex. Eq. 17. freight. Defendant cnvenanls not to trade in 
Equity has no jurisdiction, under 9 Anne, c. 14, any of the goods in which ihe company deal, and 
•01-18 Ge\i. 2, G. 24, to enforce discovery praj’-ed i^ gach case covenants to paj- double the value 
by common informer of money won at play. f^j. all such gooils, with liberty to the comiiany 
IIoJlouM!/ VO Shultiipfliire, 1 Smith, 121. to deduct the same out of the freight. The coin- 

Upon an action brought to recover a sum of pany bring a bill to discover ■whether the defen- 
money lent upon the security of an I 0 U, and did trade in any of the said goods. 'J'hough 
upon a bill filed to discover Avhelher the money ,|.pig be a penalty, yet it being the defendant’s 
bad not been lent for the pnri)0sc of gaming own agreement, the’dofendant is bound to dis- 
Ileld, that the defendant was hound to state by cover. Af vwdn, Co. v. Kurixli. 2 Vern. 244. 
his answer whether it was so lent, it being still party agreeing not to plead or demur to dis- 
a question open to argument in a court of law, covery,'^ bound by it, though it tends lo subject 
whether money lent at plaJ^ or for the purposes him to penalty. ' South Sat Co. v. IJiimuted, 1 
of play, is recoverable in an action at law. Eq. Abr, 77. 

TlWdmm V. i'Ahwy/fir, 2 Y. & Coll. 36(). _ The right not to discover for fear of iicnalties 

On allegations that on several occasions since attaching, may be waived by agreement. Kmt 
1846 the defendant induced the plaintiff to pay y_ Afhi/nn. 1 Com. 346 ; 1 Stra. 168. 

to him large suras of money without any legal 

consideration, or for a consideration which was ^ Lapse of Time, Effect of. 

invalid and failed, and that the plaintiff had 

since that time been induced by the defendant, Although it is a settled rule that a court of 
without any legal consideration, to .accept, equity will not compel a_ defendant to make a 
indorse and sign bills of exchange and promissory discovery which will subject him to pains and 
notes, I 0 U’s, and cheques for large sums of pen.alties ; yet if between tlie liling and hear- 
money, and on numerous other allegations, intei-- iug of the plea, the time for suing for the 
rogatories wore founded, the second of which penalties expires, the plea w-ill be overruled, 
was, whether it -was not the fact that on several I'rlnity IIoiw Corjwr/ttiou, v.Buryc, 2 Bira. 411 ; 
•occasions since 184() the defendant induced the 7 L. J. (o.s.) Ch. 44 ; 29 E. E. 126. 

' plaintiff to pay to him, and whether oi- not he 'VVhere the Statute of Limitations had run 
obtained and received from the plaintiff large against the recovery of the penalty for usury, 
sums of money, and whether or not without any the usurer cannot \irQtect himself from discovery 
legal considciation, or for some and what con- by demuri-ei- founded on liability of subjecting 
sideration, wliich was invalid or wholly failed, himself to forfeituro. Ttdhot v. South, 1 Eidgw. 
The defendant ans-wered three of the interroga- L. & 8. 360. 

tories, not including the above, and stated that If bill be for diseovciry of matters penal at 
if he were to answer further than ho had done, common law, or by statute, the defendant need 
he should subject himself to a eriniinal proseeu- not demur or plead, but it will be admitted on 
tion, and to penalties or punishment, and there- exceptions ; but ■when the time for suing a 
foi-e he declined to answer further. On excep- penalty expires between the first and second 
tions to tlie answer for insufficiency, the court answers, and exception is taken to the second 
allowed them, w’ith costs. Sidchotto'iii v. Adlthifs, aiiswer for not discovering, the exceptions shall 
3 Jur. (N.s.) 631 ; .6 W, R. 743. he allo-wed, and the party is bound to discover/ 

Where a bill charges a defendant with acts WiUiains v. Farrlnyton, 3 Ero. 0. G. 38 ; 2 Cox, 
which would subject him to a criminal proseeu- 2(J2. 


tion for gaining, unde)- a statute, the defendant 
need not plead the statute, hut may <lcinur to 
the bilk Kleminy v. St. John. 2 vSim. 181. 

See also KLdier v. Itonnh, 12 0. E. 762 ; Onne 
r. Oroelijord, 13 Price, 376 ; Mclel. 185 ; 27 E. II, 
719 ; Cowan, v. Idiillijis, 3 Anstr. 843; LinhJieUl 
r. iSu/ifZ, 6 Beav. 88. 

f. Under Eegulations of Companies. 


5. Illegal Tiiaesaotiuns. 

Hot generally an Objection to Discovery.] — 
This court will eutertaiu a }>ill for a discovery, 
and lo perpetuate evidence in aid of a defence to 
an .action at law on a contract, aitliough tlie dis- 
covery .and evidence are to edablish that llio 
contract was void, as eon-upt, illegal, and uncon- 
stitutional, and . tiiat both parties^ w-ere in pari 


Demurrer to information as subjecting defen- delicto, LontjJidd v. Audrey, 1 Hog. 300. 


dant to pains and penaltic 
Campbell, 1 Yes. 246. 


Demurrer to bib of discovery, in support of an 
action to recover the expenses of the entertainment 


Bill by the East India Company, claiming given by the plaintiff under an agreement 
from a part owner of a ship, freighted by them, with the defendant, to iutroduee him to a woman 
double the sum received by him for the sale of of fortune, w-itli a vio-w of marriage, allow-ciL. 
the commapd, to be paid or allowed under the Kiny v. J3urr, 3 Mer, 093. 
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A covenanted servant of the East India Com- 1 
pauY, lieing senior incrcliaTit, ami acting as agent : 
■of the coinpai-iy. as resident, or chief "at one of i 
their factories, is incapable of forming any cort- 
tracT. whatsoever in which the company i.s intor- 
ested, so as to derive proiit to himself or any 
orhm wise however than for the advantage of the 
company ; and if such eoiitractbe actually made 
hetween him as a merchant dealing for himself 
and the company’s board of trade in India, in 
. which undue advantage is taken by him, by 
means of his knowledge and influence as resident 
at the factory, he cannot demur geucrtdly for 
Wfint of equity to bill by company for discovery 
■and relief, llenclnnan v. Aunt- Indta Co., 1 Bro. ' 
r. c. 85. I 

I'his court will not compel nor enforce any 
■discovery respecting a contract made in evasion, 
and. contrary to the intent and meaning or 
: policy of a statixte. Where the bill stated several 
'distinct matters of agreement, all of which might 
ho described as partnership transactions, and 
the pirayer xvas “for an account of all and every 
the s:i,id several co-partnership transactions and 
that the defendant might be (lecreed to piay the 
sum found to be duo,” the defendant having 
demurred to the prayer for an account of “all 
and every the said co-partnersliip transactions, 
&c to several of which the defendant had 
’fully answered, and did not ]jretend that an 
account should bo refused ; — Held, that the 
demurrer covered too much and was overruled 
by the answer ; but as the court would not 
icnforce any discovery in respect of the contract, 
called in the bill “the piirtnership,” it being 
against the policy of the law, and the plaintiif 
being particeps eriininis, it xvas ordered that the 
f 'defendant should be at liberty to file another 

demurrer, confining it to so much of the bill as 
soixght relief or discovery touching the partner- 
ship, and that the parties shoultl abide their 
-own costs. Fitxgemlil v. Artlnwe, 1 Ir. Eq. E. 
IS-J:. And see id. 1.S9, n. 

Demurrer allowed to a hill for discovery and 
injunction against an action, the effect being a 
contract for participation in an illegal trans- 
action, the result of combination of wholesale 
grocers, by the title of the “ Fruit Club,” acting 
by a select committee, of which the defendants 
were members, to ptirehase all imported fruit, 
.though not strictly forestalling, regratiug, or 
monopoly. Couni/in v. Smith. 13 Ves. 542 ; 9 
E. E. 217. 

Whoa a defendant incurs no penalties, he can- 
not resist a discovery by alleging the illegality of 
the transaction. IFIZZ/'c/w/a' v. Tnje, 18 Beav. 
13G(j ; 23 L. J., Ch. SOD ; IS Jur. -1-12 ; 2 W. E. 314. 

Fraud of Agent.] — 0. had been formerly a 
■clerk of G. & Co., woobhrokers, and in that 
position had acquired information, and made 
extracts from the accounts, shewing that G. & 
Co. harl misbehaved in their business, to the 
injury of persons employing them ; and one' 
persojL who had so eiiiployeil them had recovered 
before an arbitrator substantial damages on the. 
evidence of 0. G. & Co. filed a bill to restrain 
G. from making further disclosures, on the ground . 
that he acquired his information when occupying 
a confidential relation to them. G., in defence, 
■filed an answer, and also a cross-statement, 
setting out the fraud in distinct terihs, and- 
exhibited interrogatories, on which he required 
a di.scovery from G. A Co. They refused to 
aliswerq but held, that they might be compelled 


I to give the diiscovery soiiErlit. GartAde. v. Out- \ 

! ram, 26 L. J., Ch. 113 3 Jur. tx..?.') 39 ; 5 ; 

|W. R. 35. ' ;■ 

i There can be no confidence in an iniquitous t 

(secret. IT), ■ : | 

Immoral Consideration.] — Demurrer allow'ed i 

to bill after verdict at law on bond, praying dis- - 

cixvery, if consideration was not an illicit eon- ; 

nection. Franco v. Bolton, 3 Ye.s. 368. Sec fi r '■ 

E. E. 71, n. ; 

i A. B. being sued at law by the trustee of a i 

woman to whom he, A. B., had granted an 
annuity in consideration of future illicit cohabi- ( 

ration, pleaded the illegal iiattire of thccontract, , I 

and filed his hill against the trustee for dis- ; 

covery in aid of his defence : — Held j overruling I 

I the demurrer of the trustee, that A. B. was f 

entitled to such discovorv. Ben yon y. Fctflcfold, i 

3 Mac. & G. 94 ; 20 L. J., Ch. 186 ; 15 Jur. 209. 

Eevensiug 17 Sim. 51. | 


O. MAIKTBNAitCE AJt.D BEBTENDED TITLES. 

Maintenance is ai.i indictable offence at com- 
mon law, and the defendant in an action in 
which he is charged with supporting a previous 
plaintiff in litigation in which he had no common 
interest is entitled to refuse to answer inter- 
rogatories on the ground that they may criminate 
him. Alabaster v. Harness, 70 L. T- 375. 

Demurrer allowed to bill of discovery tending 
to show maintonaiice of suit on the part of the 
defentlant. IFc/ZZIa* v. Poi'tland (^Diilcc'). 8 Bro, 

P. C. 161 ; 3 Ves. 494 ; 4 E. E. 78. 

The bill prayed a discovery whether the defen- 
dant had not contributed to the expenses of a 
suit to try a general question against them. It 
appeared that by the course of that suit in evi- 
I deuce, no general right could be bound by it. A 
tlemiirrer was aUnwed. London Corporation v. 
Alnslcy, 1 Anstr. 158. 

Bill for tithes, praying discovery whether 
defciidaiits had not associated together in their 
defence ; demurrer was allowed. Oliver v. 
Haywood, 1 Anstr. 82. 

A defendant not bound to answer that which 
tciuled to accuse him of maintenance or of buy- 
ing pretended rights within 32 Hen. 8, c. 9. 
Sharpy. Carter, '6 V.\Y,'61o. 

Plea of the statute 32 Hen. 8, c. 9, s. 3, against 
buying and selling pretended titles ; and* also 
that there was not any mortgage as mentioned 
in the bill, to a bill that the defendant might 
redeem a mortgage upon a covenant in a lease 
from the defentlant to the j)laiiitiff ; — Held, 
good, though a negative plea. Hitehins v, Lart- 
der, Coop."34 ; 14 R. E. 214. 

tSee furtlioi' as to maintenance, Penriee, v. 
Parker. Finch, 75 ; and Bradlaiujh v. XewdUjute, 
11 Q. B'. D.atp. 7. ■ ■ • ' 


IV. LEGAL PROFESSIONAL CONFIDENCE. 

1. GEDtEUALLY. 

Privilege belongs to Client.] — A witness not 
compelled to discover matters of which he 
obtained knowledge in professional confidence. 
The privilege not of the attorney but the client, 
its principle and limitation. Parklmrst v. Loioten, 
2 Swanst. 216 ; 19 11. E. 63. 

All commnnicafions passing hetween an at- 
torney and his client, with relation to business to 
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Presumptiou from Claim of Privilege,] — ^'Ihere 
is no presumption of fact to bo made against a 
party wiio enforces the lule against the dis- 
closime, by his solicitor, of knowledge jji’ofos- 
sionally acquired. Weiitioorth v. Lloyd., 10 H. L. 1 
Cas. 681) ; m L. J., Ch. 088 ; 10 Jiir. (N.S.) S)01 ; 
lO L, T, 767. 

The refusal of a client to allow his solicitor to 
disclose professional communications, is not to be i 
treated in the same manner as if he had kept a 
material witness out of the way. Ib. i 


legal Adviser, Who is— Pursuivant of Heralds’ 
College.] — A pursuivant of the Heralds’ College is 
not in the position of a legal advise)-, and com- 
munications passing hetwccn him and the person 
employing him in reference to pedigrees iji the 
Heralds’ College are not piivileged, and he is 
entitled to be examined in reference thereto. 
iSl/ide Y. Turlfor, 49 L. ,T., Ch. ()44 ; 14 Ch. D. 
824 ; 48 L. T. 41) ; 28 W. ll. 807. 


Ex- Judge giving Opinion as a Eriend.] 

— ^The opinion of an ox-loixl-chancellor given by 
him as a friend, and confidentiallj’', was orde)-ed 
to be produced on the ground that it was not a 
professional commimication. SmUli v. JJamelL 
44 L, J., Ch. 189 ; L. 11. 18 Eq. 649 ; 30 L. T. 
752 ; 22 W. B. 856. 

How Verified in Afddavit of Documents.]~/SW) 
ante, cols. 711, and 771-773, 
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be trau'^acted by the former for the latter, are 
piivileaed, ‘>uc‘h privilege being the privilege of 
the cliciit and not of the attorney. Jfomng v. 
Cloho-n/, 11 L. J., Ch. 149. 

Distinction between the extent of privilege as 
to discover V of t he solicitor and that of the client. 
There are cases where the solicitor would and 
client would uot be protected. Greenlaw v.A ivy, 
1 Beav. 137 ; 8 L. .L, Ch. 92. 

A solicitor, i)i the presence of his client, 
objected to ])i-oduce a document, on the ground 
of pj'ofessiorial confidence. The court, being of 
opinion that the document was not lU'ivilegcd as 
regartkd flie client himself, ordered its^ produc- 
tion. Cumorou's Coulbrooh Jly., In re, 25 Beav. 1. 

The privilege of not disclosi'ng communications 
betweeii solicitor and client belongs to the client 
alone and his j‘cprescntatives, as against thiid 
parties, not inter se. Gresley v. Moudey, 2 
Kay & J. 288 ; 2 Jur. (N.s.) 156. 

All the communications between the plaintiff ’s 
ance.stor and his solidtoi:, viz., the defendant’s 
testato)', ^’cing asked for: — Held, that if the 
executoi’s, being served, would consent, an order 
should be made for production. Ib. 

In an action for libel contained in a circula)-, 
the defendants justified, giving full particulars 
of the justification. The plaiutifl: administered 
interrogatories as to certain comnninications 
referred to by the defendants, which they 
objected to answer upon the gi-ound tliat by .so 
doing they would disclose facts and information ^ 
obtained by them in confidence, and acting in 
their capacity as solicitors for a client : — Held, 
tliat the defendants wei'c not bound to further 
answer the interrogatories, the privilege claimed 
not being their privilege, but that of their clients. 
Proctor V, Smiles, r>i> L. J., Q. B. 527— C. A. 

It is the privilege of the client and not of 
the attoniev, H vZ,s*u?t v. llnsttill, 4- Term Hep. 
764, 8 ; 2 B. E. 515. j 


2. DOCUMICNTS i^UBJtlTTKlJ TO OH, BT0CJ3,lVir|I> 
PKOir COUX,SEL. 


a. Cases and Opinions, 


Counsel not to be cxaiuined as to his know- 
ledge as counsel. Dennis v. Godri nylon, Caiy, 100. 

Defwidaut, if sought, must set I’ortli case, with 
counsel’s opinion taken liy him for liis own 
private use. JtiidrliJ'e v. Piirsvuni, 2 Bro. B. C. 
514. Bed qiunre, as to opinion. 

Counsel not bniiiul to disclose profcssicnial 
confidence. Potlnrell v. Kiny, 2 Swajisi. 221. 
S. i’., Sj)enoer v. Lvitrdl, Ib., 19 il. B. 66 ; and 
Stanhope v. Kott, Ib., 19 B. B. 67. 

Counsel or attorney cannot 1)0 called njio!) to 
reveal the advice givoi to tire client ; demurrer 
therefore ovcia-ulwl as to the case, and .allowed as 
to the opinion. Jtiehard.^ v, Jaedison, 18 Ves. 474, 

Demurrer to so much of a bill as ciilled for a 
discoveiy of eases laid before counsel, ami tlie 
opinions, overruled, ns covering facts matei’ial to 
the plaintiff’s case. Id. 4:12. 

Deniuri-cr to bill for the discovery of a case 
wliicli the defendant had stated to his own 
counsel foi- an opinion, overruled. Stanhope- v, 
2 Atk. 214. 

JMeudaut must diseovei- as to his own admis- 
sions, though contained in case stilted liy him 
for the opinion of eounsel. Cley(j v. Li'tih, 4- 
Madd. 206. 

A [ictitioncr, claiming a poi'tion of the bank- 
rupt’s properly, luis no j-iglit to call for tlic pro- 
duction of a case stated by the iissignces for 
counsel’s opinion, for the purpo.se of sliew-ing that 
the bankrupt has pi'cvaricated in his .statement. 

, Collier, Ej- parte, 4 Deac. & C, 364. 

I The liill required the plaintiff to discover the 
' contents of cases laid before counsel relative 
to certai)! claims tlun-oin mentioned, and the 
I opinion of counsel thereon ; but there was not 
I any averment that sueii discovery would support 
the phiiiit.iff’s ease : — Held, that a tlemurror lay 
to the discovery. IlCannv. O' Conor, I Hog. 341. 

Production of cases aiul opinions of counsel 
I thereon relating to the matta’s in issue, i-efusecL 
Combe V. London Corporation, 1 Y. & Coll. 031 ; 
4 Y. iV; Coll. 139 ; 0 .Jur. 571. 

A case for the opinion of counsel, stated by 
the answer to have reference to the inattei’s iit 
(lucstinu in the cause, .ttu] t(3 have been .submitteiL 
to counsel after the matteis in dispute in the 
cause had arisen, is a jirivileged conimunicsition, 
which the defendant is not bound to produce. 
Mas V. Morthern and Ea.dern Ily., 3 Myl. &. C. 
355 ; 7 L. J., Ch. 170 : 2 Jur. 295. Afiirming, 
2 Keen, 7G ; And see 2 Keen, 312. 

An order for the iirodnction of eases, opinions,, 
and some letters desci-ibed in the answer as con- 
fidential communications which have passed 
between the ilefendants’ solicitor and others,, 
with roferonee to tlie subject-matt ei's of the suit, 
WEIS refused. Willson v. Jjvnard, 7 Tj. .1., Ob. 242. 

Ceiscs stated for tlie oi)iuiouof eoinisel, whether 
of old dirte, or made with rei'erejiee to or in con- 
terii])lsilion of an existing suit or action, su'e not 
evidence sigEiimst the paity on wiiose beluilf tliey 
are stated, or whose interest they affect ; there- 
fore, if they tend to iinpcEich tlmt psirty’s title, 
he is not cumpellEiiile })y suit in etpiity to ])ro- 
duee them. A'niyht v. Waterford {Mareniid), 2 
Y. &Coll. 37. . 

Letteis written, or csises stated foi- the opinion 
of counsel by a piu-ty oi- his solicit u)', with ;i. view 
to a suit then in eont.eniplsrtion, are jirivileged 
from production, not only in that suit-, but in. 
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any subsequent litigation with third parties re- 
specting the same subject-matter, and involving 
the question to which such letters and cases 
rclalc. J'Mwrn v. Jiaddrley, 1 Ph. 476 ; 14 
Ij. J., Cli. li:i ; i) Jur. 28!). KeVersing 6 Bcav. 621. 

A. and B. claimed an estate adver-sely as heirs 
e-T parte paterna, and G. claimed the estate as 
licir ex imrtc malerna. In a suit by A. against 
B. to sot. aside a compromise entered into between 
(hem, B. a.(huittcd he had in his possession caso.s 
submitted for the opinion of counsel, after G.’s 
adverse claim, and in contemplation of legal pro- 
ceedings : — Keld, that they were privileged. In 
the same case the defendant B, stated " that A. 
aiul G. had entered into some compromise to share 
the i)rocecds of the estate, and that he believed 
(.hat the suit was carried on by A. for the benefit 
of and in concert with G. ; — Held, that this did 
relieve B. from the obligation to produce the 
cases. 11). 

A bill of discovery was filed in aid of an is.suo | 
directed under the tithe commission, on a ques- 
tion of a modus, and a lu’oductiou prayed of 
certain documents, includiiig cases and opinions 
of counsel relating to ilie matters in question in 
the <(ause, in the defendant’s possession, and 
admitted by him to be so. Aii order for produc- 
tion was oVjtained, there being no counsel at that 
time instructed to oppose ; but, upon a motion to 
discharge that orthu' .subsequently; — Held, that 
those documents were protected ; and the plain: 
tiff: having asked for and obtained more than lie 
was entitled to, because no one appeared, must 
pay the costs ; and no order could then be made 
for a production, which must depemi on a subse- 
quent order. JiU'oh v. Jiurlrr, 5 Jur. 430. 

Under the general charge in a bill that the 
defendant has divers papers, writings, &c., in his 
po.s.session or power, relating to the matters in 
the bill mentioned, the plaintiff is entitled to the 
production of cases .submitted for the ojiinion of 
counsel admitted by the answer of the defendant 
to be in his possession, but not to the oiiinions 
given upon those cases. Though a plaintiff is, 
generally speaking, entitled to the production 
and discovery of all papers re.lnting to the matters 
in the bill mentioned in the defendant’s posses- 
sion or power, yet it seems that lie is not entitled 
to the production of letters stated by the answer 
of the defendant to have been received by him 
since the filing of the bill in answer to inquiries 
made by him in respect to some of the matters 
in question, with a view to his proc»fa in the 
cause, nor to any pavticulans respecting such 
letters which would disclose the names of the 
witnesses, or the facts likely to be proved by them. 
I^)rxton V. Citrr, 1 Y. &; J. 176. 

Qinere, whether the client is compellable to 
disclose any confidential communication between 
him and his solicitor or counsel which his 
solicitor or counsel would la; privileged in re- 
fusing to disclose. C'ases laid before counsel, 
on heludf of a client, sitind upon the same 
f(»oting as other itrofessiotial communications 
from the c.lient on the one hand to the counsel 
or solicitor on the other ; and as far as relates 
tf) any discovery by the counsel or .solicitor, 
the qtiesfion of the existence or non-existence 
of any suit. chum, or dispute, is immaterial. 
Am/-.sr V. Pm;-,sr, 1 He G. ck y'ni. 12; 16 L. J., 
Ch. 163 ; 1 1 ,JuT. 62. 

GascN and statements for the opinion of counsel, 
admitted 1 ) 3 '^ the answer of the <iofendant to be 
in his custody, possession, or power, ordered 
to be produced for the u.sual purposes j but it 


would seem that, for the future, cases laid before 
counsel in the progress of the cause, or prepared 
in contemplation of, or with reference to the 
cause, will not be ordered to be produced for the 
purpo.ses of the cause. Newt on v. Jjovxford, 1 
Younge, 3-77i 

In ISOS the then prebondar 5 '' of W., who 
held the prebend till his death, under the 
alleged authority of the Land-Tax Iledemvhion 
Act, conveyed lands of the prebend to a trustee, 
for him.se]f. He and his trustee subsequently 
conveyed away part of those lands to purchasers, 
and the residue, way of advancement, to 
the defendant, his son. The defendant after- 
wards couvc 3 '-ed to other purcha.sers part of the 
lands .so conveyed to him. In a suit by the 
present prebendary to im])cach the transaction 
of ISOS, anti praying an account of the purchase 
moneys received by the defendant and his father 
irpon the several sales effcctetl by them re.spec- 
tiveh’-, but to which suit the luircliasers were 
not made ]:)arties, and their absence objected 
to by the answer ; — Held, upon motion for 
the production of documents admitted by the 
answer of the defendant, the son, to he in liis 
possession, that a case and opinions of counsel 
which were stated to have ■ been “ in contem- 
plation of legal proceedings, and with reference 
to the title of the defendant at issue in the 
present suit,” wore protected from production ; 
but not drafts and coi)ies of conveyances made 
by father and sou of the laiuls comprised in 
the indenture of 1808 ; nor letters between 
father and son and their solicitor not stated to 
relate to any question Ijctwecn the son and those 
representing the prebciulal estate : nor a case 
and opinion of counsel stated to have been “ iiv 
contemplation of legal proceedings generally.” 
JJeadon v. AT«r/, 17 Sim. 34 ; 13 Jur. 650. 

, A case subniitted since the institution of the 
suit for the opinion of Dutch coun-sel, and the 
opinions thereon ; — Held, privileged. Sanlmrif 
V. Banhurtj^ 2 Beav. 172 ; !) L. J., Gh. 1. 

Cases and the opinions of counsel thereon 
anterior to the ligitation ; — Held, privileged from 
production. Reeoe v. Trye, !) Beav. 316. 

Privilege as to cases and oi)inions anterior 
to any ligitation. Penruddoelt v. Jlumniond^ 11 
Beav. 6D. 

There is no essential difference between case.s 
statcfl for the opinion of coun,sel and other 
communications, with respect to the privilege of 
professional confidence. WalxiuyJut m (^Lord') v. 
Goodrielte, 3 Hare, 122. 

Instructions b,v a purchaser to his counsel for 
1 the preparation of the draft agreement to pur- 
chase though given long ante litem motam : 
— Held, to be privilegctl in a subsequent suit 
I which sought to impeach and set aside the sale, 
j on the ground that the vendor was a trustee 
; who liud no power to sell. So also were the 
draft agreement itself, as approved by counsel, 
ami the opinion of counsel upon alterati(ais in 
the draft. WaUlnylum. (Lord) v. Goodrixtlw, 
(3 Hare, 122) distinguished. v. J)ix, 

1 Kay & J. 461 ; 24 L. J., Gh. 4!)7 ; 1 Jur. (H.S.) 
466 ; 3 ,Eq. K. 660 ; 3 W. R. 313. 

A <lefendant claimed privilege for cases sub- 
mitted to counsel, and their oi)inions thereon. 
The plaintiff filed an affidavit to show that tliu 
cases and opinions had been puhlished, and were 
not privileged ; — Held, that the evidence was; 
inadmissible. Underwood v. iSerrefary of State 
for India. 35 L. J., Ch. 54.5 ; 12 Jur. C^l-S.) 321 • 
14 L. T. 383 ; 14 W. R. 551. 




DISCOVERY — Objections to Disdosur 


A for the opinion of eounpel, atfited in 
Teforeiic'c to ri separate litigation about the 
same subject-matter as the present- dispute, anti 
after it had arisen, is privileged from production. 
Jmky/in V. Hv filth L. Y, Ch. 821); L. R. 2 
Efi. r>i7 ; 12 Jur. (N.S.) ooS : 15 L. T. 310. 

The atuuney of the plaintilf-s in an action 
■comnimiifaitorto the plaintiffs in anotlier action 
against the same defendant, and involving sub- 
afantially the same question, a case and opinion 
taken on behalf of the i)laintiffs in the former 
action, with permission to copy it. The de- 
fendant in the actions ;filed a bill of discovery 
against the plaintiff's, to whom the case and 
•opinion liad been lent : — Held, that they could 
not be conipeUed to produce the copy which 
thev had made. Enthoi'cn \. (Mih,2 Be G. M. 
AG. (:32; 17, Jur. SI. 

A suit was instituted to administer to the 
■estate (jf P., and counsel’s opinion wars taken, 
and certain letters passed in relation thereto. 
Another suit was instituted to stcaj'- proceedings 
in the first suit, and charging fraud. A sum- 
mons was taken out for the production of the 
cases and opinions of counsel, and the letters 
which passed on that occasion. Production 
ordered. miUij/a v. IMmvr, 15 W. 11. 578. 

From copies of letters written before the 
litigation by a plaintiff to one of the defendants, 
it appeared that the former had talcen opinions 
of counsel, and the friendly ojiinion of Lortl 
TVesthury, when an ox-chancellor, on jioints 
which afterwards became part of the subject- 
matter of the litigation. The plaintiff, in answer 
to an aiiplication to produce these opinions and 
the cases on which they were founded, objected, 
on the ground that “ they were written in an- 
ticipation of and in relation to the litigation.” 
He did not say they were confidential communi- 
■cations : — Held, that he was hound to iirotluee 
both classes of doemnents. Smith v. JMiiidl, 41 
H. J., Ch. 189 ; L. R. 18 Eq. Gli) ; 39 L. T. 752 ; 

■ 22W. E. 85G. 

Instructions to counsel for tho purpose of 
obtaining legal advice, and his notes or opinion 
thereon, are pilvilegeil from inspection, whether 
written before nr after litigation tvas commenced, 
or in contemplation. Slostipi v. Wed Jilodiin 
Coal and Iron Co., 31 L. T. 531. 

Upon a summon, s by the defendant thai the 
pffaintifl’s — a corpomtion— might bo ordered to 
produce the documents comprised in their affi- 
davit of document, s : — Held, that the opinions of 
coimsel with reference to these proceedings, 
•whether taken before or after the eommence- 
ment of the action, were privileged ; and tho 
fact that the defendant was a ratejniyer, and the 
opinions might have been i)ai<l for out of the 
pari.«h rates, gave the defendant no special claim 
to in,spcction. Britifnl- Corjwration v. (hie, 53 
L. J., Ch. nil ; 2G Oh. D. G78 : 50 L. T. 719 ; 
33 'W. E. 255. 

Action by Pauper.]— The defendant in 

an action where the plaintiff issuing as a pauper 
is not entitled to inspection of the case laid 
, before counsel and his opinion thereon upon 
which the jiermission to sue as a pauper wms 
obtained. Sloane v. Jirithh Stoamnhip Co., 66 
L. J., Q. B. 72 ; [1897] 1 Q. B. 185 ; 75 L. T. 
512 ; 45 W. E. 203—0. A. 

As bet-ween Trustee and Cestui que 

Trust.]— In a suit by a cestui que trast, to set 


aside a . purchase of the trust property, made 
thirty years before by the trustee, the trustee 
insisted on the knowledge of the transaction and 
long acquiescence thei'uin by lire co.stni que t mst , 
and in his answer to a cross-bill the cestui que 
trust admitted that he had an oiiiuion of eounsed 
on his right, which be had i.-iken many year;-. 
befoi’C. The court held the opinion to be a 
privileged comnuuiical ion, and i'(,‘fu-;ed to order 
its proclucliou. Wnodox. U'oodfi, I Hare, 83. 

Case and opinion submitted and taken by 
trustees in contemplation of the litigation: — : 
Held, privileged as against the costuis cpie 
trustent. JJrownx. 12 Beav. 252. 

Surviving executor, who has not acted in the 
testator’s affairs, protected from the discovery of 
cases and oiriuioiis stated and given on belialf of 
the deceased exeentor who haef acted, sucli ca.ses 
and opinions having relation to a claim against 
tho deceased oxccut or of the same nature as the 
claim made against the surviving executor. 
Adams v. JSarry, 2 Y. A Goll. 0. 0. 167. 

A trustee is not bound to produce to his 
costuis (pie trustent eases laid before counsel 
with the view of resisting a claim by such cestuis 
quo trustent, although the trustee is not per- 
sonallv interested. Thomas v. Socrctanj of State 
\f or India, IH W. E. 312. 

A trustee taking counsers opinion to guide 
himself in the administratiou of his trust, and 
not for the purpose of his defence hi a litigation 
again, st himself, is bound to produce them to his 
cestui (pie trust, but the relation of trustee and 
cestui qne trust must for that purpose bo first 
established. Wynne v. Ilnmherston, 27 Beav. , 
421. 

A mere claimant to an estate is not entitled 
to the production of cases and opinions taken 
by a trustee. Ih. 

Document.s accompanying a case for the 
opinion of counsel arc privileged. Ih. 

A testatrix gave estates to trustees, upon 
trust to receive the rents for a period of fifteen 
years, and apply the same as in the will men- 
tioned ; and she directed that in case any person 
.should within the above period establish his 
title to the estates as the heir-at-law of her uncle, 
to tho satisfaction uf her trustees, her trustee,s 
should deliver the possession of the estates to 
such person ; but in case no such per, sou should 
so establish his claim, she devised tho estates to 
tho plaintiff ; and the testatrix, in order to 
as.sisL the trustees in coming to a correct con- 
clusion, authorised them to consult three bar- 
risters as to the validity of any claim that 
should be made ; and the judgment of the 
irustccs, sanctioned by tho opinion of tw'o of 
such barristers, was to bo conclusive. After the 
expiration of tho fifteen years the plaintiff filed 
a bill against the surviving trustee and A. and 
B., two persons who had piit in their claims to 
the estates within the fifteen years, praying a 
declaration that he was entitled to tho estates, 
not-with.staii(ling the claims of the defendants : — 
Held, that the relation of trustee and cestui que 
trust did not subsi.st between A. and the t)-iistee, 
so as to entitle A. to the production of the cases 
submitted by tho trustee to the counsel for their 
((pinions, ivith their opinions thereon, and tlie. 
copies of documents and papers sent with such 
cases. S. 0., 28 L, J., Oh. 281 ; 5 Jur. (N.s.) 

5. 

Cases and opinions of counsel taken by trustees, 
as such merely, are not entitled to protection in 
a suit by the cestuis que trustent against the 
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trustees, or their representatives. Demynes v. 
liohunton., 20 Bciiv. '1-2. 

The same rule applies to cases and opinions 
taken before the time when the defendant (the 
representative of a trustee) admits having first 
beard of tlie (piefitioiis raised l)y the bill. Ih. 

Trustees took counsers opinion as to whether 


they should exercise a discretionary power to 
advance part of their trust fund for the benefit 
of some of the eestuis que truatent ; and others 
of the eestuis que trustent having filed a 
bill to restrain them from exercising such 
discretion, they took a second opinion as lo their 
defence in the suit. Upon summonses for pro- 
duction by the plaintiffs ; — Held, that the first 
case of opinion having reference to the dealings 
with the trust estate, all the eestuis que trustent 
had a right to inspection, and the court ordered 
them to be produced, but that the second case 
and opinion being after suit instituted, the 
plaintiffs had no right to production. TalhotY. 
Mitm/ijidd, 2 Dr. & Sm. .i li) ; (J H. 11. 288. 


When Protected.]— J. a lunatic, was tenant 
in tail in possession of an estate of which G. B., 
his committee, was tenant in tail in remainder. 
j!\u action having Ijcen broiiglit after the death 
of J. B. without issue and without liarring the 
entail, against C. B. to eufuvcc an agreement 
made in lunacy in respect of the estate, into 
which it was asserted tliat G. 1.1. had entered in 
her private capacity as well as in that of com- 
mittee, a summons for production of documents 
was issued against licr, asking that she might 
be ordered to produce, among other doeumciits, 
counsel’s briefs njiou theprococdingn in lunacy : — 
Held, that tiiese documenfs were not privilcV^tl, 
nnd must be produceil. .Brtmvi, In. ■>*<?, Tuna v, 
Jirown, 42 L. T. 501 ; 28 W. 11. 57."). 

On summons to jjroducc documents used by 
defendant in a former litigation in wliich the 
same matters were in (pmstion : — Hold, 1st, tliat 
drafts of answei's, affidavits, tkc., filed were pro- 
tected : — Held, 2nd, that counsel’s liricfs, except ; 
instructions and oijsorvatious for counsel, and 
remarks by counsel, were not protected, but would 
not be ordered to be producetl so far as they 
contained copies of documents otlierwisc pro- 
duced. WnUham, v. Btnintou, if N. K. 241 ; 
2 Hem. & M. J ; 0 L. T. flOfi ; 12 W. K. lit). 

Counsel’s brief on a trird in the lh’ol)ate Court 
will be protected from proflnction. Sh-1ioU v. 
Jonea, 5 H. li. 3(51 ; 2 Hem. .k M, 588 ; 13 W. 11. 
451. 

Order for production of briefs refused. WU- 
Uttma v. Ijoonnrd, 7 L. J., Ch. 242. 

Indorsement on. j — Counsel’s indorsement 

on their briefs of an order made, by the Court 
of Probate (tlio orders of thar court not reciting 
the appearance of })aTtiL'S l)y counsel), and the 
shorthand writer’s ]iot(‘S of Liu; proceedings in 
court ordered to be produced ; but with liberty 
to seal u}) any j)art of tin; indorsement which 
<lid not relate to the order made ly the court 
and also any observations or notesma.de u])on 
the sborthand notes. SU'hoU v. ,/(n/c.v, supra. 


Pleadings.] — Drafts of jde.udings are privi- 
leged from x)roduetiou. Wahhaui v, Btalnton, 


supra. Lamhe v. Orton, 1 W. H. 207 ; 1 Drew 
404. 

Counsel have a right to drafts as precedents, 
but not to detain them where either party may 
have a benefit from the inspection of them. 
Stanhojye x. RuherU, 2 Atk. 214. 

Advertisement.] — A successful plaintiff in 
a chancery action, brought to restrain the 
infringement of his trade-mark, drafted an 
advertisement of the proceedings in and result of 
the action for publication in a trade journal ; 
before publication the draft was submitteii to 
counsel, and the advertisement as settled by him 
was published. One of the deftmdants in the 
chancery action, alleging the advertisement to 
be libellous, brought an action for libel in respect 
of its publication, and sought to obtain inspec- 
tion of the draft advertisement :~Held, that the 
document was privileged from production within 
the rule' as to professional privilege adopted in 
Mhiet v. 2rorgan (L. K. 8 Ch. 3(51). Wheder v. 
Le Mavchaitt (17 Ch. 1). (575) commented on. 
LomUn v. Blalini, 58 L. .J,, (^. B. (517 ; 23 Q. B. D. 
•3‘32 ; Cl L. T. 251 ; 38 W. B. C4 ; .54 ,J. P. 54. 

3. COAtat UNICAT IONS BETWE.EN SOLICITOR 
AN.r> Client. 


With reference to litigation.] — The court 
will not order a defoinlant to produce letters 
which passed between him and his solicitor, in 
the relation of .solicitor and client, in the progress 
of the cause, or with reference to it previously 
to its being instituted, or which contain legal 
advice. Iriirlaiul v. Soott, 3 Sim. 39(5. 

A defendant wiD not be ordered to produce 
papers containing confidential communications 
Ijctwoeu him and his solicitor, in the relation of 
solicitor ami client, during the progre.ss of the 
suit, or with reference to it, pi-evious to its coni- 
mcnccment. IluiiJioa v. Bhldvloh, 4 Iluss. 190 ; 
28 R. R. 40. 

Where it is swoj’u that documents are con- 
fidential commimications, relating to the par- 
ticular suit, or to another suit which, though 
not actuiully in the matter of tlic same litigation, 
involves or embraces the same i.ssuo, tlioy are 
privileged, idthough they do not directly relate 
to the particular suit. Thonqmui v. Falh, 1 
Drew. 21. 

A bill of discovery was filed in aid of a defence 
to an action at law which, at the hearing of the 
cause, the plaintiff had liiierty to bring : — Held, 
that tlie<lefendant, a .solicitor, and afterwards also 
a trustee, was not bound to produce letters or 
tlocumouts relating to the trial, written prepara- 
tory to the action at law or the suit. Bemble. 
Few V. Ou])})!/, 13 Boav. 157. 

Hee FonUcs'v. Welih, ante, col. 825. 

After Dispute,] — Letters written before suit, 
but after the dispute arose Held, to be privi- 
leged, Bushndl v, B-uahmll, 2 Jur. 774. 

"To entitle confidential communication.s to pro- 
tection, it is not necessary that tliey should luive 
been made iii contemplation of tlie suit ; it is 
suflicieut if they relate to and were made in the 
course of the dispute which is the subject of the 
suit, Clayett v. Fkillqia, 2 Y. & CoU. C. G. 82 ; 
7 Jur. 31, ' 

A plaintifi is not entitled to the production of 
a letter adniitted by tlie defendant to be in hia 
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Before Prospect of Litigation.] — Upon a 
motion that the dcfeiulaiit might produce docu- 
meulsi in the schedule to his answer: — Held, 
that written communications, which passed 
between the defendant and his solicitor before 
any dispute between the parties to the suit, 
■were privileged so far as they contained legal 
advice or opinions, but not otherwise, although 
relating to matters which formed the subject 
of the suit, Wahingliam. (Lord) v. Goodrich^ 
S Hare, 122. 

Letters relating to the subject-nmtter of a suit, 
written by the defendant’s solicitor .to the de- j 
fendaut’s agent, arc not protected from produc- ' 
tion, unless they were written wdth reference to 
the dispute between the parties to the suit, and 1 
with a view to the defence of the suit. Orhjvnal 
Ilartlcpool Collieries Co. v. Moon, SO L. T. .'iS.o 

G. A. ■ 

A plaintiff will not be compelled to produce 
confidential e(5n'Cspondonce between himself or 
his prctlooessors in title and their respective 
solicitors with respect to questions connected 
with matters in dispute in the suit, although 
made before anv litigation was in contemplation. 
Minei v, Mortfini, 42 L. J., Ch. 627 ; L. R. 8 Ch, 
HGl : 28 L. T. .HO ; 21 W. R. 467. 

A claimant, who deposed t hat “ obstacles having 
arisen in granting a second lease, one only was 
ora.ntwy’ was asked on cross-examination, 


granted,” was asked on cross-examination, 
whether the obstacles were suggested by him to 
his solicitor, or by bis solicitor to him Held, 
not bound to answer, though the communication 
was before any litigation was in contemplation. 
Turtou V. JJarher, 4.8 L. J., Ch. 468 ; L. R. 17 Eq. 
329 : 22 W. II. 438. 

_Aiid see ITampson v. Hampson, post, col. 938. 


I Hon-Contentious Business,] — AVheve A. had 
I employed R., an attorney, witli reference to tin; 
I preparation of certain deeds of scllleincnt, and 
^ also of an agreement in writing, of prior date to 
the deeds, and aft erwan Is a bill wn.s tiled ])y A. 
and others against B. .and C. (C. Ijeing interested 
in supporting tlic deeds), to have the deeds 
rectified, and made consistent with the agree- 
ment in writing: — Hold, tliat cominnnieations 
whieli had passed between A. ami B., her 
attornej'-, at the time of the pi'eparali(ai of the 
deeds and agreement iu wwiting, and having 
relation thereto, wore nut ailmissible in in'idenec 
against A. objecting thereto, Ile.rrinq v. Clo- 
lerry, 1 Ph. 91 ; 11 L. J., Ch. 149 ; 6 Jiu’. 202. 

Generally, it seeras that a solicitor cannot be 
compelled, at the instance of a third parl,y, to 
disclose matters which have come to his know- 
ledge in the conduct of a professional business 
for a client, even though such business had no 
reference to legal proceedings, either existing 
or in contemplation. Greenomih v. Gnsludl. 1 
Myl. & K. 98 ; Coop. t. Broueh.’ 96. 

In a suit for specific performance, cases sub- 
mitted to counsel by the vendors and corresjmn- 
deuce with their solicitors, previously to the stile, 
not protectetl as liaving no reference to the 
dispute which resulted in the litigation. Flight 
V. liobhmon, 8 Beav. 22 ; 13 L. J.. Ch. 426'; 8 
Jur. 888. 

All communications between a client and his 
legal adviser for the purpose of quieting the 
client’s doubts as to bis title or otherwise, 
whether before a suit or after, and whether in 
contemplation thereof or not, will be protected 
from di.scovery by the client in the same manner 
as they would be protected iu the case of the 
legal adviser. Pcarse v. Fearse (1 Ho G. ik Sm.) 
followed. Observations on Flight v, liohinsou 
(8 Beav. 22). Mitnser v. Fi.r, 1 Kay i: ,L 461 ; 
3 Eq. Rop. 65U ; 1 Jur, (K.S.) 466 : 3 W. R. 
313. 

The privilege of communications between 
solicitor and client extends to all matters within 
the scope of the ordinary duties of a solicitor, 
and the sale of estates being one of such matters, 
it was held that a solicitor was not at liberty to 
disclose wliat had passed iu couversatious which 
he hatl had, either with the client or the agent 
of the client, relative to the amount of the bid- 
ding to be reserved upon the sale of an estate in 
which he had been concerned for him, or to other 
matters connected with such sale. But, semble, 
if the agent had been e.vaniinod he would have 
been bound to answer, Carpnuwl v. Foiois, 1 
Ph. 687 ; !) Beav. 16 ; 16 L. J., Ch. 276. 

Upon settling interrogatories for the examina- 
fion of a vendor in the Master’s office, on a ques- 
tion of title between vendor and purcliasei- : — 
Held, that Ihe vendor was not compellable, .at 
the instance of the purchaser, to state his motive 
for making a certain a))})oinlmcnt., or to disclose 
confidential communications made bj"- him to his 
siilicitor and comisel rcsitocling llic property, 
although such communications were made merely 
on behalf of the consulting person singly, and 
W'crc not made during a suit, during a dispute, 
or after the threat of a suit. Pearse v. Pcarse, 1 
De G. &; 8m. 12; 16 L. J., Ch. 163; J1 Jur. 
52. 

Correspondence between a client an<l his 
solicitor acting in his professional capacity is 
protected from production, even ihougli it- docs 
not relate to the matlei’s in question iu the suit. 
Jfogd V. Petrie, 20 L. T. 934 ; 17 W, R. 903. 


possession, but which the defendant states was 
written bj' liiin to his .solicitor, and directed the 
solicitor to take the opinion of counsel upon the 
(juestion iu dispute between the parties. Vent v, 
Poerg. 4 Russ. 193. 

Wliere communications and statements are 
made 1)V a client to his confidential adviser 
touchimr the matter in dispute, before any suit 
has been instituted, they are not entitled t() pro- 
tection except there are some extraordinm-y 
circumstances. JUuch v. Galsuiorthy, 2 Gift'. 
463 : 7 Jur. 0v.S.) 91 ; 3 L. T. 399. 

But the court will not order the production of 
documents which contain advice given to a client 
confidentiallv upon those statements, Ih. 

The court' will not order the production of 
confidential coniinuuications between solicitor 
and client which took place either in the progress 
of the suit, or with reference to the suit at its 
commencement. Confidential communications 
between attorney or counsel and client anterior 
to the suit, and' without reference 1 hereto, are 
not pirivileged. In a suit for sjiecific perform- 
ancG, cases' submitted to counsel subsequently to 
the contract relat ing to the sale, the objections 
taken by the purchaser to the vendors’ title, the 
steps taken by tlie vendors to clear up the 
objections, kc. : — Held, to be communications 
raafle witli reference to the dispute, which re- 
sulted in the litigation. Flight v. Rohinson, 8 
Beav. 22 ; 13 L. J., Ch. 426 ; 8 Jur. 888. 

Communications between solicitor and client 
as to a contract which may lead to litigation are 
pT’ivileged. Wilson v. Northampton and Ranlniry 
Ily., L. R. 14 Eq. 477 ; 27 L. T. 507 ; 20 W. R. 
938. 
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Confidential letters between solicitor and client^ 
are in'otccfcd. Xnit/Jif v. Waterford (Marfiids), 
2 Y. Coll. :17. 

A hill wa.s filoi.1 by one of two residuary lega- ' 
tecs, to set aside the purchase by the executors! 
of certain share's of a ship, which were part of j 
the testator’s assets. The defence was that the i 
])urchase ])y the executors was made at the special 
desire of the residuary legatees, who .sent their 
solicitor to tlie executors to overcome their 
ol)jections to make the purcliase. The ( lefcndants 
examined the solicitor to prove these facts. An 
objection being made to his depositions, they 
wore suppressed, as being in violation of pro- 
fessional e.oufidcnee. LiHlge v. Prichard^ 4 
I)e G. & Sm. 587 ; 15 ,Jur. 1147. 

Lcstters written to the defendants by their 
solicitors, in that character merely, are privileged. 
(joudall V. Little, 1 Sim. (n.s.) 155 ; 20 L. J., 
Ch. 132 ; 15 Jur. 800. 

Letters written ])y a client to his attorney are 
privileged communications, and although they 
may contain matter necessary foi- the proof of 
the plaintiffs case, the court will not enforce 
their production. Jlarrcy v. ICiewan, 1 L. J., 
Ex. Eq. 50. 

Right of Solicitor to refuse Disclosure.] — 
Scrivener not bound to disclo.se evidence ob- 
biincd in professional confidence. Ilnereij v. 
Clanton, 2 Sw.anst. 221 ; 19 R. E. 06. 

a’ solicitor may. by answer to a bill against 
him and his clients, refuse to discover any deeds 
or facts confidentially communicated to him. 
Stmtfovil V. Hogan, 2 Ball & B. 164. 

Attorney cannot be called upon to reveal the 
advice given to the client ; demurrer, therefore, 
overruled as to the case, and allowed as to the 
opinion. Iticliaedn v. Jaclmon, 18 Vos. 474. 

A solicitor invested his client’s money on a 
mortgage, and at the client’s desire took the 
mrtrtgage in his own name, without any trust 
being declared by the deed ; in a suit by a judg- 
ment creditor of the mortgagor, to redeem against 
the solicitor and the mortgagor (who was out of 
the jurisdiction) : — Held, tliat the solicitor was 
i)rivile.ged from di.sclosing the name of his client, 
and also the particulars of other mortgages' of 
the property, which had been taken by other 
clients of the solicitor in their own names; — 
Held, also, that the case was an exception to the 
rule that a tlcfendant who submits to answer, 
must answer fully. Jonen v. Piigh, 12 Sim. 470 ; 

1 Tb. 1)6 ; 11 L. J., Oh. 823 ; 6 Jur. 613. 

See also Grcemnajli v. Gunliell, supra, col. 1)19. 

Duty of Solicitor to refuse Disclosure.] — A 
solicitor will not be allowed to disclose in who.se 
lioisossion or custody a particular document 
is, or when or where he saw the s.ame, if he 
came to the knowledge of the fact inquired after 
in the coarse of confidential communications 
with his client in his professional capacity. 
Cot man v. Orton, 9 L. J., Ch. 268, and see Carj}- 
Jiiael V. Poioio, supra, col. 92t). 

Belief founded on Privileged Communications.] 
— A i)ai’ty to an action c.aunot be compelled to 
answer inter rog.'itories asking as to his know- 
ledge, inl'ormution, or belief with reg.ard to 
maiti'rs of fact, if he swears that he has no 
knowletlge or information with regard to those 
matters exce])t such as he has derived from 
privileged communications made to him by his 
solicitors or their agents ; for since under those 


circumstances his knowledge and information 
are protected, .so also i.s his belief , when derived 
solely from such communications. Lgell v. 
Keimedy, 53 L. J., Oh. 449 ; 9 App. Cas. 81 ; 50 
L. T. 277 ; 32 W. R. 497— H. L. (E.) 

The plaintiff having been interrogated as to 
his knowledge, information, and belief upon 
matters relevant to the defendant’s case, answered 
that he had no personal knowdedge of any of the 
niatter-s inquired into : that such information as 
he had received in respect of those matters had 
been derived from information procured by Ins 
solicitors or their agents in and for the qnu’pose 
of his own case : — Held, that the answer was 
sufficient. Ih. 

As to Residence of Wards concealed from 
Court.] — A .solicitoris bound to give to the court 
any information which may lead to tlie discovery 
of the residence of a ward of the court whose 
residence is being concealed from the court, 
although such information may have been com- 
municated to him by his client in the course 
of his professional emplovment. Ihimshotham v. 
Henior, L. R. 8 Eq. 575 f 17 W. R. 1037. 

Therefore, when the mother of ward.s of the 
court had absconded with tlie wards her soli- 
citor was ordered to produce the envelopes <)f 
letters which he had received from her as her 
solicitor, with the object of discovering her 
residence from the })ost marks. Ih. 

Direction to Sheriff.] — A direction given by a 
client to his attorney, or his clerk, to send a par- 
ticular person, not a sheriff’s officer, with the 
sherifE to point out the ijorsou to be arrested 
under a capias ad satisfaciendum, is not a }>rivi- 
legcd communication. CaldheoJi v. Poem, Ir. R. 
7C.L.32. 

! Not Privileged as against Solicitor’s Partner.] 

I Semble, in a suit for talcing a partnership 
account between solicitors, the plaintifii is en- 
titled to the discovery and production, in the 
usual way, of papers material to the account, 
though such jtapers relate to professional busi- 
ness transacted for their clients. Proini v. 
Perkins, 2 Hare, 540 ; 8 Jur. 186. 

As against Party having a Right of Property 
in the Communications.] — A plaintiff in a share- 
holder’s action against a company is entitled to 
discovery of professional communications between 
the company and its legal advisers relating to 
the subject-matter of the action, when such com- 
munications are paid for out of the funds of the 
company. Gouraud v. Pdi.'ton Gower Bell Tele- 
plunw Co., 57 L. J., Ch. 498 ; 59 L. T. 813. 

Scotch Solicitor.] — The same privilege with 
respect to the non-production of confidential 
communications as between an English solicitor 
and his client, is extended to like coramnnica- 
tions .as between a Scotch solicitor and law 
agent practising in Lomlon, tliough not admitted 
an English solicitor, and his client in Scotland. 
Latarenoev. Camjdiell, 4 Drew. 485 ; 28 L. J,, 
Ch. 780 ; 5 Jur. (N.S.) 1071 ; 7 W. R. 336. 

Must he Confidential as well as Professional.] 
— Documents must be produced unless they arc 
protected by being both professional communi- 
cations and also confitlential in their nature. 
.SVmYA V, Baniell, 44 L. J., Ch. 189 ; L. R. 18 Eq. 
649 ; 30 L, T. 752 ; 22 W. R. 856. 
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■b. Througli Agents. 

C!omiu iinicat ions made tliroiigli a third penson, 
from a client to a solicitor, are privileged, if 
otherwise entitled to be so. Jiunhunj v. Btm- 
hiry, 2 Bear. 173 ; 9 L. .T., Ch. 1. 

Commnnications which pa.ssed between the 
defendant and his agents for the purpose of being 
commimicated by his agents to his legal adviser : 
—Held, to be privileged from production. Iteid 
Y, Jjmitjloiti. 1 Mac. & Gr. 927 ; 2 Hall & Tw. i39 ; 
19 L. j., Gh. 337 ; 14 Jur. 467, 

Onmmnuica,lions between solicitor and client 
through the medium of an agent are protected 
equally witli communications had directly with 
the principal. MiimoU v. JacJtson, 9 Hare, 387 ; 
21 L. J.. Ch. 146 ; 15 Jur. 117. 

ConMential letters which after the matters in 
a suit arose, and with reference thereto, were 
.sent by a plaintiff resident abroad to hi.s agents 
in England to be communicated to his solicitor : 
— Held to be ]jrivilegcd. Uooper v. Gumm, 2 
John. & H. 602 ; 6 L. T. 891 ; 10 W. E. 644. 

In order to establish privilege as to letters 
sent by the agent to the plaintiff : — Semble, that 
thc3’ must appear to have been sent in conse- 
quence of communications from the solicitor. ll>. 

The same ])ractice applies as to the production 
of books, whether almoad or in England. J7j. 

Eocuinonts pa.ssing between the defendants 
or their agents and their solicitor ante litem 
motam are protected from production. Mtwfar- 
lune V. B.oU, 41 L. J., Ch. 649 ; L. R. 14 Eti. 580 ; 
27 L. T., 305 ; 20 W. E. 945. 

Instructions submitted to solicitors or counsel 
for the purpose of obtaining legal advice, and 
their note,s or tipiniuns thereon ; correspondence 
between a party to an action, or his predecessor 
in title, or persons .acting on tlieir behalf, and 
their legal advisers, are privileged from inspec- 
tion, whether written before or after litigation 
■was commenced or in coutem]>lation. 3Iod,y>i v. 
We.st Mostyn Coal and Iron Co., 34 L, T. 531. 

4. Documents or Information prepared 

OR OBTAINED BY SOLICITOR, 
a. Documents Prepared by Solicitor. 

Oircumstances under wliich documents which 
had been prepared wdth a view to an action were 
deemed to be of a contidential nature, and so 
not liable to production .at the requisition of 
the other jjarty, .and this confidentiality held to 
proteet not only the writer to the signet wdio 
had conducted the legal proceedings, but also a 
miniTig engineer employed in the business. Ifu?'- 
yaddie Coal Co. v. Wtiidi, 3 Macq. H. L. 467. 

The.se documents clearly may be privileged as 
having been w'ritten with a view to the infor- 
mation of the defendant under instructions of 
counsel previously to raising an action, just in 
the same way as a brief prepai’ed for a trial or a 
case for counsel’s opinion would be privileged, li. 

Copies— Deposition. beforeEeceiver ofWrecks.] 
■^In. a collision action, the plaintiffs’ solicitors, 
for the purpose of the action, obtained from the 
Board of Trade copies of depositions made before 
the receiver of wrecks by the master and crow 
of the plaintiffs’ ship as to the circiunstances of 
the coEision : — Held, that the copies, having 
been obtained by the solicitors for the purposes 
of the action, were privileged, and that the court 
wmuld not inquire for what purpose the original 


depositions w’crc made. Tho Palmno, 53 L. J., 
P. 6 ; 9 P. D. 6 ; 19 L. T. 551 ; 32 W. E. 403 ; 5 
Asp. M. C. 165— C. A. 

‘ Public Records.] — Although primil facie 
privilege eamiot be claimed for copies of or e.x;- 
tracts from puldic records or docinnunts wliich 
are publici juris, a collootion of such copie.s or 
extracts will be privileged wlion it has been made 
nr oblaincd l\y Iho profe.ssioual advisers of a> 
partj' foi- his defence to the action, and is the- 
resuit of the professional knowledge, research 
and skiU of tho.se advisei'.s. Lyoll v. Konnrdi/, 
51 L. J., Ch. 937 ; 27 Gh. D. 1 ; 50 L. T. 730-^ 
,G. A.. 

K.’s solicitor had, for the purpose of K.’s 
defence in tho action, procured ccjiies of and 
extracts from certain entries in public register.s. 
and also iiholographs of certain tombstones and 
houses to be taken, for which K. in his .affidavit 
of doenments claimed protection ; — Held, that 
although mere copies of unprivileged documents 
were themselves unprivileged, the wffiole collec- 
tion, being the re.sult of the professional know- 
ledge, skill, and roscareh of liis solicitoT-s, must 
be privileged — any disclosure of the copies and 
photographs might afford a chic to the view enter- 
tained by the solicitors of tlieii’ client’s case. I h. 

Of Letters.] — A con'espoudonce h.ad taken 

place between the defendant in an action and 
persons other than the plaintiff which was 
material to the questions at issue in the action. 
The defendiint had not preserved the letters 
received by him or cojiies of the letters 
written by him in tho course of such correspon- 
dence, but after action brought his solicitor, for 
the purposes of the defence to the action, pro- 
cured through such third persons copies of the 
lotlers so written and received : — Held, that such 
copies were not jirivileged against inspection by 
tlie plaintiff. Chidw’wh v. Bowman, 16 Q. B. D. 
561 ; .54 L. T. 16. 

Shorthand Hotes .] — Sea infra, cols. 935, 936. 

Notes of Solicitor on.]— The notes of a 

solicitor on a copy of the shorthand notes of a 
trial in the Probate Court wffll be protected from 
production. Nieholl v. Jones, 2 H, & M. 588 
5 N. E. 361 ; 13 W. R. 451. 

Bill of Costs.]— The clerk of a solicitor, whO' 
was the solicitor of the moitgagor and the mort- 
ga.gcG in the creation of the security, and -who. 
copied the bill of costs of the solicitor in the 
transaction of making an appointment of the 
estate compi’iscd in tho .security, and of pre- 
paring the mortgage deed, which was founded 
on tho title created by the appointment, maj’’ be- 
received as a witness to deiiose to the hand- 
writing on the document (wliich proof alonc' 
docs not make it evidence), but ho cannot be 
received to depose further as to the contents of 
the bill of costs, or the subjeet to which it 
relates, for an attorney’s bill of costs is hi.s- 
history of the transaction, and the attorney 
could not be himself permitted to give evidence 
of the transaction against his client, or against 
those ciaimingunder his client. Chant v. Brown, 
9 Hare, 790 ; 1(> Jnr. 606. 

The consent of the personal representative of 
the mortgagor, who was one of the clients of th(i 
solicitor, to the admission of theibill of costs in 
evidence, does not make it evidence which can 
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be admit iGcl against i ho pai’Lies claiming under advising on behalE of the company in respect 
the mortgagee, the othin- client. Ih. of the subject-matter of the suit : — Held, that 

Communications A^’•ith the solicitor of the the whole of this correspondence relating to the 
mortgagor only, or with the .solicitor of persons subject-matter of the contract, which might lead 
having interest in the mortgaged estate in to litigation, whether it had done so , or might do 
default 1 ) 1 : appointment, such solicitor not being s(.>, or whether it -was probable or improbable 
the siilieitor (f the mortgagee, are not jrrivilcged that it would do so, was privileged, and produc- 
comminucations when tendered as evidence in a tion was refused. Tr/7.w« v. A’oi-thainpfon and 
suit to impeach the mortgage security as having Banhunj Jlif., L. R. 14 Eq. 477 ; 27 L. T. r)t)7 ; 
been founded on ail appointment made in fraud 20 W. E. 5)38. 
of the power. Ih. 

Rill of costs held to be jirivilcffed. Turtonv. Before Dispute.]— fn an action for specific 
JJarhftr, 43 L. J., Cli. 4GS ; L. R. 17 Eq. 3211 ; 22 performance of a building contract to take on 
AV. R. 438. ’ lease building land from the defendants, the 

defendants sought to protect from prodnctioni 
adings are letters which had passed between their solicitor® 


Draft Pleadings.] — Drafts of ' 


jirivileged from production, Lamhe Ortim^ l and their surveyors i—Held, by Bacon, Ah- C.. 
AV. R. 207 ; 1 Drew. 404 ; WalnJuim v. St/iintoii, that the letters were privileged. But held, on 
3^N. R. 241; 2 H. &; M. 1 ; 1) L. T, OOS ; 12 appeal, that the defendants must produce the 
W. R. 112. letters, except such of them (if any) as the 

defendants should state by affidavit to have been 
b. Information tbrongli Ag-ents. prepared confidentially after dispute had arisen; 

AVbere the circumstances of the case render it between the plaintiff and the defendants, and 
necessary for a parry or his solicitor to employ foi' the purpose of obtaining information, evi- 
an agent to collect evidence in support of legal denee, or legal advice with reference to litigation 
proceedings, the communications of such agent existing or contemplated between the parties to 
to his principal relating to such evidence, are the action. ]Vh£eler v, Le 3Iurc7).nnt, 50 L. J., 
privileged. Bhedc v. Stewart. 1 Ph. 471 ; 14 Ch. 703 ; 17 Oh. D. 075 ; 44 L. T. 032 ; 45 J. P. 
L. J., Ch. 34; 0 Jur. 121. Afiirming 13 Sim. 72S— C. A. 


The reports of an accouirtaut employed by a 
defendant’s solicitor to investigate books "ai'e 
privileged from production. Wdlslmni v. Sfam- 
tim, 2 Hem. & M. 1 ; 3 N. R. 241 ; 9 L. T. 603 : 
12W. R. 119. 


d. Communications at Instance of 
Solicitor. 

Letters and coramnnications written at the 
ustance, either directly or indirectly, of the 


So ’also am drafts of pleadings and observa- 

•ma purposes ot the legal proceedings in. 


tions made njion briefs, though the briefs them- 
selves are not privileged when thej’' consist of 
matter publici juris. Jb. 

AARiere production ivas sought of so much as 
conHi.stcd of copies of, or extracts from, or refer- 
ences to documents or records in a public registry 
of a report made by a third person at the instance 
of the defendant’s solicitor, for the xmrpose of 
his advising .the defendant, and which report 


use, for the purposes of the legal proceedings in 
such action, are privileged from inspection by 
the opposite party. Fricnil v. L. C. A' B. liy., 
46 L, J., Ex. 696 ; 2 Ex. D. 437 ; 36 L. T. 729 ; 
25 AAL R. 73.5— C. A. 

Answers to inquiries addre3.sed by defendants 
to their agent in the Falkland Islands, by direc- 
tion of their solicitor, for the purpo.so of pro- 
curing evidence in suxiport of defendants’ case, 
are within the rule as to protection. Lafiuie v* 


itself, itwvas admitted, was protected, the court Idands Co., 4 Kay & J. 34 ; 27 L. D 

refused to order production, on the ground that pp w p i ^ i xj. u. 


refused to order production, on the ground that 
the extracts or copies were so mixed up with the 
protected parts of the report, that it would be 

dlflicult, and almost impracticable, to exhibit |,ifonnation. is the agent of the solicitor, ami 
"St. by him, buF whether, in transinitthig- 

l a ^ *bat information, he was discharging a duty 

12 L. X. lOo , 13 \A . R. 490. properly devolved on the .-^ilicitor, and 

c. Communications between Solicitor and woiil.1 have been performed by the soli- 


Ch. 25 ; 6 AV. R. 4. 

The true test in such cases is, not wdiether the' 


Third Party. 

In Anticipation of Litigation.] — Corrospond- 


citor had the circumstances of the ease admitted! 
of his performing it in person. Ih. 

Protection will not be withheld from com- 


ence between the solicitor of one of the parties municatioiis made in axipreheiision of litigation, 
to an action and a third person tor the piuqwse on the ground that the precise form which the- 
of ascertaining facts, with a view to the action litigation afterwards assuiucl wa.s not foreseen, 
which was afterwards brought and was then An affidavit in support of a claim to seal up. 
anticqiated, and for the pur]jose of guiding the certain passages in a Ijook, not being suffi- 
party as tu the mode of carrying it on, is pnvi- ciently explicit, the court inspected the disputed 
logedfroiiiuispcctioii. 3I(,or,pwda.le v. IMl, passa.ges in order to determine their right to- 
L. J., 0. P. 329 ; 1 G, P, D. -iTl ; So L, T. 261 ; protection, lb. 

21 W. R '3!)9 ^ 


24 AAA R.'399. 

Ill a suit against a company for specific 
jierformanoe of a contract dated in 1863, pro- 
duction was required from the company of 
correspondence passing, before the institution of 
the suit, between the former engineer and solici- 
tors of the company, and between the iircsent 


5. Documents or Ineokmation n rep a mm 
OR obtained by Client. 
a. Reports. 

By Officials of Railway and other Com- 
panies.] — In an action against a railway corn- 


solicitors ami the secretary and the agents, paiiy for in juries 1 o a passenger from an accident 
sub-agonls, engineers, surveyors, and directors of impirtcd to a defective locomotive engine, the 
the company, and cases and opinions of counsel court made an order for the plaintiff to inspect 
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repoi'ts as to the acchlent made respectively by 
Ihe ooiiipany's inspector, locomotive .siipcriutcii- 
<{eiit. and guard of the train in the ordinary 
.course of tlieir duty. but. refused sucli order- as 
to repcvrts from scientitic men consulted by 
tire company as to the cause of the accident. 
JJ'oollfi// V, A'ojf//, Loiidim lli/„ US L. J.. C. P. 
317 L. E. 1 G. P. C(J2 ; 20 L. T. 813 ; 17 W. E. 
650,797. 

The court allowed ins[)ection by the plaintiff 
of a copy of a report made by the company’s 
gerreral rnanager to the Board of Tr-ade as to 
the accident, [)ur.suant to 3 & 4 Viet. c. 97, s. 3 ; 
also of a guarantee given .some years before the 
accident of niaterials for locomotives, part of 
which at the time of the accident formed a 
portion of the engine in question; also of such 
entries in the minute-books of the directors of 
the company relating to the accident which 
wei-e not entries of oommunioation.s between 
the company and their pi-ofessiorial advisers or 
the result thereof. , JZ>. 

Documents which are written in answer to 
inquiries made by a railway oflicial to the head 
office of the company after threat of litigation, 
and whicli, in the discretion of the judge, appear 
to Ml short of notes of the case to be laid 
before the legal advisers of the company, and 
-were not in the nature of proofs for the trial, 
are not privileged from ins})Cction, notwithstand- 
ing that the documents were not made in the 
ordinary course of the duty of the person writing 
them, hut in answer 1 o special inquiries. Fenner 
T. L. S' S- E- L, J., Q. B, 313 ; L. E. 7 

tQ, B. 7(17 ; 2(1 L. T. 971 ; 20 W, E. 830. 

In an action against a railway'^ company for 
injuries to a passenger from an accident, the 
court made an order for the i)laintiff to have 
liberty to inspect reports as to the accident 
made by servants and officers of the company 
to their employers shortly after it took place : 
.although the comimny alleged that the docu- 
ments coutaiiieiL statements made by vax’ious 
persons for the purpose of giving the company 
aixch information as would enable them to judge 
whether or not they could be made responsible 
to the plaintiff or any other persons by reason 
•of the matters stated therein, and were made in 
•consequence of a custom requiring such state- 
ments to ■ be made in cases of any accident 
•causing or being likely to cause personal injury 
to any passenger, and that the same constituted 
the iihstructions to the company’s advisers, as to 
xlefcnding the action, and could not be produced 
without di.selosing the groujuls of their defence.. 
Farr v. L. C. S’ 1). Ft/., 24 L. T. 558. 

In an action against a railway company for 
^vork (lone and materials supplied at their 
request, The defendant company objected to 
produce for the plaintiff’s inspection — (a) their 
•engineer’s report to The board of directors with 
reference to the subjecit of claim ; (b) corres- 
pondence between the defendant’s servants and 
argents with reference to the defence of the 
action ; (c) extracts of minutes of private pro- 
ceedings of the board at meetings with refer- 
ence to the litigation, then contemplated though 
not actually comrneneed — claiming that all these 
•documeTits were privileged. It was not alleged 
in the affitlavit of discovery that the engineer’s 
repoi't related solely to the defendant’s case, or 
that it was prepared for the purpo.se of being 
laid before their legal advisers : — Held, that the 
defendants were hound to produce the report 
•and the correspondence, save correspomlence 


between them and their solicitors, but were 
entitled to be e.xcuscd from producing the 
minutes. Worth iiu/ton v. 'Ihthlin, Wicklow and 
Wenvfonl Ihj.. 22 L. ll., Ir. 31(». 

In an action for damage caused by tlie negli- 
gence of the defenduuts or their servants in the 
use of an engine, whereby sparks and red-hol- 
cinders escaped from the engine and set lii-o to 
the plaintiff’s building, the plaintiffs adinijiis- 
tere<l the following interrogatorj'- : “ Have the 
defendants or any of their servants or agent.s 
any knowledge, information, or belief as to the 
cause of the lii-e in respect to the happening 
whereof this action is brought ? If yea, set out 
the same fully, with dates and full particiulars. 
If any of the .said servants or agents have com- 
municated to the defendants sTich knowledge, 
information, or belief, let the defendants set out 
the substance of such communications, with 
tlatcs and particiTlai-s."’ To this the defendants 
answered : -‘Wo have no information at all on 
the subject, save such as appears in the rejTorts 
set out in the schedule to our affidavit, s, tiled in 
this cau.se on the 2Sth May, 1884, and wliich by 
the judgment of the Divisional Court of tlic 7tii 
July last were bold to be iTrivilogcd from pro- 
duction, wliich we decline to produce*’ : — Held, 
that the answer was suffitaent, as a furtlier or 
better answer could not bo givtm without dis- 
closing the contents of privileged reports made 
to the defendants by their .servants, which 
reports the defendants were not hound to <lis- 
close. London, Tilhtrtj and, Southend, lit/, v. 
Kirh, 51 L. T. 599, 

A document is not protected from inspection 
on the ground that it was made for the ))urpo.se, 
in the event of litigation, of being laid before 
the defendants’ solicitor to bo used by him for 
the purposes of the defence to any action, if any 
action should bo brought, Cooh v. A'orth Metro- 
intlitan Tramway Co., 54 -J. P, 2(53. 

A report made by the conductor of an omnibus 
when litigation was reasonably apprehended for 
the purpose of enabling the solicitor of the 
omnibus company to conduct the defence of any 
action which might bo brought is privileged 
from inspection, tliough no action has been com- 
menced or even threatened. Coll'inn v. London 
General Onmihat Co., (53 L. J., Q. B. 428 ; ,5 E. 
355 ; 68 L. T. 831 ; 57 J. P. 678. 


By Medical Men — To Railway Company,] — 

Action by executors for the beneiit of the widow 
and children of B., whose deatli was occasioned 
by the negligence of a railway company, ITca, 
that the company paid to B. in his lifetime 75?. 
in satisfaction and discharge of all claims. Upon 
an order for discovery of documents relating to 
the matter in dispute obtained by the plaintiffs ; 
— Held, that reports of a clerk in the office of 
the secj-otai-y of the company .sent by them to 
the deceased to communicate with liiiu respect- 
ing the accident, and of the me<lical othcer of 
the company employed by them to visit the 
deceased, respeciting his e.xamiruition of the 
deceased, connected with the acciflent, were not 
privileged communications. Balter v. L. J’- S. IF. 
Jh/., 8 B. A S. 645 : 37 L. J., Q. B. 53 ; L. E. 
3 Q. B. 91 ; 1(5 W. E. 12(5. 

A plaintiff, in .an iiction for injuries .sustained 
by the negligence of a railway conqj.any, was 
examined under a judge's order' by mctlical men 
on behalf of the company. Inspection by the 
plaintiff of the medical men’s reports to the 
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C(nuj),ii^.^j jas rcfasLcl i"«pection of the clociinients, on tlie 

437 ; 3(; L. T I'l'/- ’05 w >’ ''p’ \ ^ g™"‘wl that they were not privileged from in- 

Wlu>re on -m -icHon -iirnOwt’ n ^'‘-i ' spection, and the plaintiff had made out a good 

pany to reenyer drmnige.lor'iniuS tlnj^werc 


nti uamages lor injurjes sustained material to his case Mahnw v 

f 'If ' f' L. 

I om])lo\(, l on their behalf, the 203 ; L. 11 . 6 0. P. 2")2 ; 24 L, T 548 • I'hW R 722 
j\ tlie niedieal men to the company In a foreclosure suit in equity ’ the defence of 
aiirrerlSf'wf If'' insanity being set up, the produit’ion of the report 

solicitor of the ('ommov nf medical officer of an insurance company as 

J.(. hs imraaterial that the judge’s order under 


laterial to his case. Mahmy x. JSWwnnl 
' {(lows' Life .rLv.vii/'«?<cc Futid, 40 L. J., C P 
»3 ; L. R. 6 0. P. 2.52 ; 24 L, T. 548 ; 1 1) W. R. 722^ 
In a foreclosure suit in equity, the defence of 
isanity . being set up, the production of the report 
: the medical officer of an. insurance company as 


• ’hthc woSf ‘‘'dnf W up I for damages" for'"impro“i.Ieidr’ constnicting 

i.i uf • . f.f consent struck out, as steam-tuff, reports made hv nensons emnlovcd 


In Cases of Collision at Sea. 'l 


sent struck out, as steani-tuff, report s 
> .make an order in the plaintiff to su 


ha. turn. C.C 0 ,,. 32 Viet.’ c'u'h; iS ‘"ilSS 

. -(), and the planitiff nius be treated as if he v. 36 L. T. 732. 

court viuli notallow surveys made .«olely 
ollidffis ’of ^tlm rliW "" for the purpose of the case of one' of the parties 

oniciats ot the la lway company, in the usual on a trial or for the opinion of one of the mu-ties’ 
course of their ordinary duty, make .a report to legal advMei-s to bo' insnecTod 
the company, wliether before or after an action A’oi'mr, 47 L. J., P. 85 ; 3 ' P. D 162 • 38 L T 
has been brought 111 respect of injuries .sustained 818 ; 27 W. R. 307 ’ ' ' 

by a passenger tlmiugh such accident, then such When a collision occurs between one of the 
irisiiee.tion ; but when a Queen’s ships and a ship belonging to a private 
made, and the omier, and the captain of tL Queen’s ship 
medienTev-mO?^ i'*’ accordance with the usual practice) a 

If I Sf ^ ^ I uftiuur. repoi’t to the lords of the admiralty, the Court 

he cl<i^m*H?onV"-^‘ the person making of Admiralty wiR not, in a cause against the 
+ -I i-n ™-'ipcctiou of the report made captain, in which an appearance has been entered 

c.\-ammaliou_ will not be by the queen’s proctor, by order of the lords of 
' mm,i report Ixung a privileged docu- the admiralty, order it to be produced for in- 

r if ’<) S- mm ’ spectiou by the opposite parties, if the secretary 

J • the admiralty makes an affidavit 

nr nl^ 1 S ^ tlio effect tliat .such production would be pro- 

appiovcc and followed in preference to Fenner judicial to the public service. II. JI. ,S Fellero'^ 
V. L. .V A. A Ay. (supra). I h. jjkon, 44 L. J., Adm. 5 ; 31 L. T. 756 : 23 W. R. 248. 

u hen a mctheal man, sent by a railway com- 
pany to examine a person who has claimed com- b. Correspondence -with Ae-ents 

pcirsatiou for personal injury from an accident responuence witn Agents. 

on their raihvay, has made a report on the sub- When not Privileged,]— -Letters written by a 
jcct-niatter of the claim for the guidance of the defeudant after the commeueement of a suit to. 
coinpauy m yielding to or resisting such claim, an unprofessional agent abroad, but, “ confi- 
such rqiort is obtained with a view to pending dentially, and in reference to the defence,” &c. i 
litigation, and the claimant cannot call for an — Held, not privileged. Herr v. Gillesnie 7 

inspection of it on bringing .an action founded on Beav. 572. 

such claim. V, L. B. 4- S. C\ By., 39 In an action for not delivering goods according 

id ''vfax- to contract it appeared that the defendant, before 

IJ , 18 \V. R. 4.).-5, seUlng the goods to the plaintifE, had purchased. 

~ them fTom a company ; and that .shortly before 

_ 10 insurance Company.] — In an action the action was commenced he had .sent to the 

against an msiu-ance company upon a policy of company’s agents two letters from the plaintiff’s 
lire lusiiraiice, the company having pleaded that solicitors relating to the claims made in the 
tne qiiicy was obtained by fraudulent conceal- action, requesting them to obtain information 
merit and misrepresentation of material facts, respecting these claims, and that a number of 
tlie plaintilt rpphetl tor inspection of the follow- letters thereupon passed between the defendant 
ing docimicnts VIZ. two reports made to the and the company’s agents upon the subject, some 
company by private iriends of the assured, to of them after the action was brought; and that 
wtioin tile compaii}" was referred, with relation ultimately the company agreed "to allow the 
to the assured s state of heallli and habits ; and defendant a large deduction from the invoice 
a report made by a medical man to whom the price Held, that the plaintiff was entitled to 

assured was reierred for examination on behalf inspection of the letters as they could not be 

or the company. At the head of the printed said to be confidential communications between 
iorms ot questions, upon which these reports the defendant and any one in the nature of his 
were made, were .statements that the company legal adviser, with a view to litigation. Fhwlish 
would regard the answers given as strictly private v. Tottic, 45 L. J., Q, B. 138 : 1 Q. B. D 141- 33. 

and, coiifadential. The company, on accepting L, T. 724 ; 24 W. R. 393. ’ 

the insurance, after consideration of the pro- A letter by a mercantile agent to his principal, 
Iiosals tor insurance, and of these reports, charged giving information respecting what the agent 
a sijcciai rate of premium on the groiuui that has actually done for, and on account of, the 
the lire was not a first-class one. The court principal, is not privileged, although it is sent in 
TOL. V. 30 


c.xammal ion Will not be by the queen’s proctor, by order of the lords of 
: mil hlji^’^^eged docu- the admiralty, order it to be produced for in- 

I r’') Ex 298 the oppo.site parties, if the secretary 

1- • I*.- 7. to the lords of the admiraltv makes .an affiflavit 
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<;am])liatiee -with the request of the principal, 
made after the principal has been threatened 
n-ith litifration respecting the matter on which 
he requires information. Andamm v.Bmh of 
Jiritish Chlimhia, 4-5 L. J., Ch, -l-li) ; 2 Ch. I), (i-bl ; 
H5 L. T. 7() ; 24 W. R. (524- C. A. 

A hill was filed against a banking company to 
<’ompel them to replace a sum of money alleged 
to have been improperly transferred by them 
from one account to another at their branch 
bank in Oregon. Refore the hill was filed, but 
after litigation had become highly probable, the 
manager in London telegraphed to the manager 
in Oregon to send full particulars of the whole 
transaction. On an application by the plaintiff 
in the suit for production of documents, the bank 
insisted production of the letter sent in answer, 
as being privileged Held, that the letter was 
not privileged, and must be produced. Ih. 

The cases where it has been held that commu- 
nications with persons other than legal advisers 
arc ju-ivileged, may I'ost on the principle that a 
party is not bound to disclose his counsel’s brief, 
or the materials obtained for the brief. Ih. 

It may he that a party is not h<')uml to di.s- 
clnsc notes of evidence obtained from proposed 
witnesses. Ih. 

In an action to restrain the defendant com- 
pany from making or using any brake apparatus 
similar to the “ coutimious brake apparatus ” 
of which the plaintiff was ihe inventor and 
patentee, the defendant company sought to with- 
hold from production certain letters which had 
passed between the officers of the comjiauy and 
between them and other jiersons. This coitc- 
spondcnce, it was alleged, had arisen in conse- 
quence of a claim made by the) daintitf regarding 
his patents, in a letter addressed to the secretary 
of tlie company, which was taken by them to he 
an intimation that the plaintiff intended to pro- 
ceed against them for infringement of his various 
patents. Thelefterwasliaruleil to the company’s 
solicitors, with instructions io advise the com- 
pany as to the merits of the plaintiff’s claims, 
and' thereafter the matter had been conducted 
with the view of getting materials for a eonlest 
if necessary. Bacon, V.-G., was of opinion that 
the plaintiffs letter did not contain any threat 
of litigation, and held that the correspondence 
which the plaintiff desired to inspect could not 
he treated as privileged from discovery, and must 
he produced ; — Hehl, ou appeal, thal assuming 
the [flaintiff’s letter to amonnt to a throat of 
litigation, the affidavit setting out the above 
reasons for not producing the documents dkl 
m>t disclose a sufficient ground of jirivilege. 
Wedinqlwuse v. Midland Mu., 48 L, T. 4G2 — 
VC.' A. 

The plaintiffs sued the defendants for money 
paid to the defendants’ use, as their agents, for 
the sale of goods in Australia. The \)liiintifls’ 
manager ami solo representative in England, in 
an afiidavit made pursirant to Ord. XXXI. r. 12, 
stated, “ The ])laintilfs have iu their possession 
or power the documenfs relating to the matters 
in question in this action, set forth in the fimt 
and second schedules hereto.” Certain docu- 
ments were set forth in the second schedule as 
follows : “ Letters and other commnnieations 
from the plaintiffs’ house in Melbourne to the 
London house, and press copy letters and other 
communications vice vei’sii, and I say that such 
letters and other communications, and press 
copies relate exclusively to the case of the 
■ plaintiffs, and not to .the case of the- defendants,. 


I nor do they support or tend to support the de- 
[ fendants’ case, and they do not to the best of my 
knowledge, iiifonnatiou, and belief, confain any- 
thin." impeaching the case of the plaint iffs, where- 
fore the plaintiffs olvjcel to produce the siinu', and 
say they are privile.ged from inspection by the 
defendants’': — Hehl, th.al flu; doeumenls wt;re 
not privilc.gcil from insT>ee,1 ion. MrLrnit v. Jonru. 
(5(5 L. T. (553. 

The ])laintilf, a merchant in (Germany, on the 
.ground that hedid not inuhuslaud Kii.glish, Avrofe 
in German certain lotlers both before and after 
the issuing of the writ, to his agent in London 
in reference to the action ’‘for flic ])nrpose of 
obtaining advice, information, or evidence with 
reference to andfortliejmrposeof sttcb litigation, 
iu order that the contents thereof nii.ght he eoin- 
numicated by the a.genl in English to his solicitor, 
who did not understand German ” Held, that 
such letters were not privileged, and that the 
defendant was entitled to inspection. Vetter v. 
SeJmtUwr, 53 J. F. 3f). 

A tradin.g company. hnvin.g hecoine ernha,r- 
rassed, ajipoinfod three of its meinhers. A., H. 
ami (’., to act as a, connniftee for tlie sliare- 
holders in winding up its affairs, and they Avero 
empoAvered fo send out agents to India for that 
purpose : and llio.v AVt'ro enipmvi'i'cd by tlie 
directors to niaiia,ge and arrange the atfairs of 
flic coinpan.v. They ap])oin1ed IX and IL a.gents 
to go to India, Tlie })laintiil'.s bron,ght several 
actions on certain debentures a.guinst A., B. and 
C., as shareholders. A,, B. and 0, filed a bill 
for an in.-junef ion, and to have the debentures 
delivered up. 'I’he present plaiutiifs then filed a 
bill against. A., B. and 0. foi' discovery. A., B. 
and C., in their ansAA'ers, admitted the possession 
of cerlain documents, eonsisliug of coinumnioa- 
tioiis AA'hich passed hefwecu them and the 
directors, the secretary of Ihe company, and the 
a.gents in India, and AA'hich AAmre al]e.gcd to be 
confidential communications after the nialters in 
(pLcstion iu this suit had arisen, and in eoutem- 
plation of or jiencling proceedings in respect, of 
A'arious uuiiters, ami in ])articular of the claims 
of the plaint iffs, and for the inirposc of com- 
mnnicaliiig to the persons to Avhom fhey wei'e 
addressed the proceedin.gs adopted in res}iect. 
of such claims, and flic opinions of ihe legal 
advisers consulted by the defondanfs, or for tire 
purpose of being submitted to such le.gal advi,sers 
and the sharehoiders ; and they claimed jirotec- 
tiori from production : — Hold, that the documents 
Averc not privilc.ged, Avith the exception of such 
parts thereof ascontained the opinions of the legal 
advisers, it bein.g no .ground of privilege that 
they relate to the matters in dispute, and arose 
out of communications betAveen the parties 
thomselA'cs Avith a view to their defence in tlie 
suit. 6-7'// /i v. Cindfiidd, 3 Mac. & G. 4(58 ; 15 
■Iiir. 807. ■ 

Frofc.ssio7jal privilege, as ji ground of exemj)- 
tion fz’om j/roduetion of documents, is ii.do{)tcd 
simply from necessity, and ought to o.xtend no 
further than absolutely necessary to cmd/lc the 
client to obtain prof e.ssional advice with safety. 
1 h. 

The decision of the vice-chancellor, Isn'd 
Ci-auAVorth. in Ooodall v. Little (I Sim. (n.s.) 
155), “that there is no protection as to IcItei'S 
between parties themselves, or from a stranger to 
a party,- merely because such letters may have been 
written in order to enable the j/erson to Avhoin 
they were sent to communicate them in lU’ofeS- 
sional confidence to his solicitor,” approved. IV. 
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^ ^ i co-rlefemknt are priTilcj^otl communication';, 

•in.i w,rl. , ; ^ ]S:otf,i2L. J., Ch. 512- L. U 16 

^in.i totlK;pros.eennou(ti;,ordefencc Eq. 112. , . io 

l\'('hi“ijir,i/.in rr:V ’’/' ' L- I'-- h i/q. o22. a.f.m,i]ist all the defeiidants, two of them were 

mm! > w -Ulepng breaches r.l an agreement ordered to produce aUlett(irs wi-itteu to them, in 
business ‘ mVoT .V r^’- carrying on reference to the subject of the suit and befonrthe 
tlie df'fen.Yi t I ^^cinbay and dispute arose, by a. co-defendant who had been 

T’linn -in ' .1 . ‘ their agent there, their solicitor in the original transaction, save 

v)> nthur 1 - +i!'^ cf documents only such letter.s as tliey should shew by affidavit 

u .,iv! ' ° to contain legal advice or oninions. 'tSunliPv v. 


^^^cir agent there, their solicitor in the original transaction, save 
v)> nthur 1 - +i!'^ cf documents only such letter.s as tliey should shew by affidavit 

defell nTO In ‘ contain legal advice or opinions, htnlipy v. 

d luidaiit the secretary oi the bank made an Alexander, Ir. R. a Eii. 241. 
affidavit tliat the letters si.aciticd in a schedule ' 


affidavit that the letters specified in a schedule ' ' ’ 

L wil; ?l!?'heLr -ts Prepared as Evidence, 

lamduii aad tlieir officers at Uomliay, not forming Tlie usual order having been made in chambers 
part ot the res gestm, but widtten after the de- to answer and produce’ docuniei its, one oE the 
ioiKlant jifKi. loft tint stM'vict,* ut* the bank aiul the objected to produce ( It wiiinieiiTs, oii the 


tiisputcjn tpiesiiou in tlic cause iiatl ui‘isen. beiuir .irroimd that they had been; obtained by him for 
on tlie one parf insti-iictiims given and imjuirics defence of liimself and Ihe other defendant 
made with tlie view of uiitaining the information since the institutionof thesuit.and did not relate 
required 10 enable the bank to decide as to tlie toor evidence the title of the plaiiiriff or his pre- 
mode of jiroceeding agaiii'^t the defendant, ilucessors :— Held, that the word title ” might 
several of them having lieen written under the I'^er to the property, the subject of . the suit, the 
mimediate directinu and advice of the attornev relief asked, or the'designation of the plaintiffs 
tor the bank: and on the other part, their character, and that the defendant was bound to 
ofiicers rejiorts and rejifiios specifving the evi- produce the docunieuts. Fellniiv. ILii-hert (Lord), 
denee winch could be adduced in Bombay to 30 L. J., Ch. 7118 ; 9 W. R. 756. 
prove the breaches of contract complainetl of. -k iiensoii who effected an assurance upon 
and that the same conltl not be material to the another’s life commenced an action against tlie 
liefendant with a view of establishing his case, trustees of the insurance cornpanv, for the re- 
Ihe defendant made an aflirlavit of "his belief covery of the amount insured. The trustees filed 
that the correspoudeuce in the schedule was a bill of discovery against him in aid of their 
material to the defence of the action; — Held, '\efeiice to the action, charging that the declara- 
that all^ this corresjiondeuce was confidential tion upon the basis of which the ussurauce had 
coinmunication, which the defendant was not been effected was uiirrue, and that the clefondant 
cntitlecl to inspect. Chartorpd Banlt of India, had in his possession various documents, bv 
Aitstrediu ami China v. Bush, 4 B. &; ,8. 73 ; 32 which the truth of the matters alleged iu the bill 
L. J.. Q. B. 300; 8 L. T. 454 ; 11 W. B. 830. would appear, and requiring him to produce 

them. The defendant, by his answer, stated he 

e. Correspondence with co-Defendaiit the documents which he 

orresponaence witli co-Detendant. enumerated in the first schedule to his answer, 

, p turs by a co-defoudaiit to his co-defendant but that, from a certain period after the death of 
in Hngland._ though for communication to the the person whose life was insured, lie considered 
iatters solicifor with a view to his defence, are it possible that the insurance coiniifiuy had in 
not piayileged. y. Little, 1 Sim. (i^.s.) contemplation to dispute their liability; and 

loo ; 10 L. .1 . hh 1.32 ; 15 Jru‘. 309. therefore from that period he contemplated 

Ihoiigliadetendant ina suit is iioteompellable the necessity of bringing the action; and he 
o pn-nduce letters .and copies of letters, between added, that the doeuments mentioned in, the first 
himseit_ and Ins solicitor, subsequently to the schedule contained information furnished to 
nistiLuiion ot the suit and iu relation tlieroto, yet him, as to eifidence which could be procured or 
where there are more defendants than one, tliey, given on his behalf against the oomiianv ; and 
are boiind to produce letters and copies of letters that in-oducing the same might disclu.se the 
wlucli have passed between them witli respect to names of witnesses intended to be e-xamined, and 
iheir deteneo ot tlie suit. Whlthmul v. Gurnvij^ evidence intended to be given, on his behalf, in 
lounge, 541. the action, and in the present .suit; and he 

t-oininunicatinns mmle by one defendant to submitted that he ought not to be compelled to 
another in reference to enabling them to defend i»roduce any of the documents mentioned in that 
the suit are not privileged. BrJU v. Mnizlen. 26 .schedule. He admitted the pos.session of certain 
■L. .)., 1. h. .)18 ; ,-> Jur. (N.s.) 88,5 ; 5 W. B. 767. other documents, mentioned in the second 
tpuere. whether such comumnications would seliedule, and then, adderi, that excepting the 
be orciCTcd to be produced if they were diipli- particiilar.s mentioned in the two scliedules, he 
cates ot what had been sent to the <lei'enclaiit’s had not in. his pos.se.ssion any document.s relating 
soJicnor. lb. to tlie matters meutioued in the bill, wdiereby the 

A lerier wn-itten bcLween co-defendants truth thereof woukl appear Hold, first, that 
respecting a matter in litigation, with direction the admissions in the answer, coupled with the 
t n forward it. t o tlieir joint, si ilieitor, is privileged. (ie.scription of some of the documents given in the 

.Lnhynx r. Bushhy, 35 L. J.. Oh. 82L) ; L. B. 2 finst schedule, Avere sufficient admi.ssion.s that the 
hep 0-1/ ; 1.2 Jur. (,x.s.) 558 ; 12 L. T. 310, documents were such as under the ordinary rule 
co-defendants the jilaintiffs w'ere entitled to inspect Held, 
after the institution of a suit, is not, as a general secondly, that the statement of the possible effect 
ruJe, privileged from jiroduction ; but where one of the discovery was not a sufficient ground for 
defendant, _ being a so.licitor, has acted as agent withholding it Held, thirdly, that wdth re,spect 
tor the soil ci I or on the record, to collect evidence to such of the documents as did not fail within 
in the suit, the letters passing between him and the' rule of professional coufiidence, the defendant 
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was not cntidwl to contend that he was protected 
from jivut hieing them by the eiremnstance_ of 
tlifcir having come into existence aftcT’ litigation 
was contemidated, inasmuch as, in the opinion 
of the court, that ground of dol’eiioo was not 
sutticiently raised by the answer. Whether, as 
to such documents, that ground of defence, if 
projieiiy taken, could have lieen made availalile, 
qniere. A’hov?// v. Lcniwn' (Jjtnl'), 1 Mjd. iV; 0. 
r.25 ; 6 L. J., Ch. !)!J. 

■Where the plaintiff and defendant, a feme 
covert, and others, were tenants in eonimon, and 
tlio bill was tiled to establish a partilton which 
liad been inade by agreenieJit, or to etfect one by 
the usual commission, the defendant having ad- 
mitted the jtossessioii of deeds, &c., but alleged 
that thev related merely to the title, &;c., of the 
subjeet in dispute, and had been pre]Kired with a 
view to the defence in the suit, but did not con- 
nuct therewith her professional atlviscrs ; — Held, 
nut privileged ; held, also, that the plaiutiff had 
an interest' in deeds shewing the mode in which 
the defendant had tlealt with hei- share, the 
plaintiff having an interest in knowing who 
were tlic tenants in common with liim. Maden, 
V. Frmw.v, 7 Jleav. ISU. Ami m; a Beav. iiO;} ; 
12 L. J., Ch. 38. 

Before the institution of a suit against assignees 
of a bankrupt for the purpose of establishing a 
security given by him, prior to liis banki'Uptcy, 
to the plain! iff, the plaintiff had been cxamiaeil 
before the commissioner in bankruptcy respect- 
ing the subject-matter of the suit. Upon a 
motion by the plaintiff for the production by 
the assignees of the office copies of the exami- 
nation of the plaiutiff ]>efoi'c the commissioner, 
Eomilly. AI.ll., ordered sucli iiroduction. Upon 
appeal, the court discharged the order, being of 
opinion that the documents ought not to be pro- 
duced until the. hearing of the cause. Gttmh'o v. 
Stcvnufehl, 28 L. J.. Gh. 43(1 ; a Jur, (N.a.) 778 ; 
7W’'. K. 297. 

And see Andcmui v. JSunl: of Brit mil Colvmhia, 
ante, col. 931. 

e. Shorthand, Notes. 

Notes made by a shorthand writer emidoycd ' 
Ijy one of the jjarties wei’e ordered to be pro- 
duced so far as they merely described what took 
place in open court, but with liberty to seal up 
all notes or observations thereon, and all such 
parts thereof, if any, as ditl not relate to the 
proceeditJgs in court. Mcholl v. Jonrs, 2 Hem. 
^ M. r>H8 ; 5 N. 11. 301 ; 13 ’W. It. 431. 

The court will not order a defendant to pro- 
duce the transcript of the shorthand writer’s 
notes of lu'oceedings had at a trial at law. Itiq)- 
smiy. Oulntt.'l im.'n. 

J. B., a lunatic, was tenant in tail in pos.session 
of an e-state, of which 0. B., his committee, was 
tenant in tail in remainder. An action having 
been brought after the death of J. B. without 
issue, and without barring the entail, against 
, C. B, to enforce an agreement made in lunacy in 
respect of the estate, into which it was asserted 
that C. B. had entered in herjirivate ca])acity,a.s 
well as in that of committee, a summons was 
issued against her for production of, inter alia, 
the shorthand writer’s notes of the proceedings 
in lunacy: — Held, that the notes were not 
privileged, and must be produced. Brown, In re, 
Ty/is V, Bromi, 42 L, T. 601 ; 28 ’W. R. 575. 

An action having been commenced to deter- 
mine whether the defendant had or had not 


executed a certain agreement, the defendant, 
while the action vvas pending, coiimieuced an 
action again.st other j)er.soiis wliom lie charged, 
with a conspiracy to defraud him, and to utter 
the agreement as biruliTig upoii him. knowing it. 
to be a forgery. After the connnenceniunt of 
the second action the dcfeTidant caused short- 
hand notes of the evidence, specc]ie.s and sriiu- 
ming np at the (rial of iLe iirst act ion. as ho 
deposed for the purpose [“ amongst others "] of 
his case in the second action Held, upon the 
above facts, that the shortliand notes were privi- 
legeil from inspection in the second action, and 
tliat the affidavit need not shew that the notes 
came into existence oxelusively for the purposes 
of such action. Xordo/t, v. Br/'rirn, 51 L. (j. 11. 
415 ; 8 Q. B. D. 508 ; 30 W. B. ()12 ; Ki J. \\ 50(>. 

Transcript of shorthand notes of proceedings in 
open court arc not privileged. Xordnn v. Jicfrim 
observed upon. Worawirlo In re. Ilohiwii v. 
Wor.noirli, 58 L. Gh. 31 : 38 Gii. .D. 370; 59 
L. T. 3'.)9 ; 30 W. 11. 025. 

The corporation of 1*. toolc, compulsorily some 
of Il.’s land, and at an arbitration to ascertain 
i,lie .sum to be jiaiil, R. claimed a right of way 
over other hind to a river, and such alleged right 
had to bo considered in regard to the. sum to bo 
assessed. K. emidoyed a shorthand writer to lake 
notes of the evideneo and arguments, and after- 
wards had them transcribed for his own pur])Oses. 
Subsequently he brought an action for a manda- 
tory injunction to compel the corporation to 
remove materials which they had put on the land 
over which he claimed tlie right of way. 'I’ho 
relevancy of the notes was ailmitted. 0 amotion 
by the corporation for the production of the 
transcriiit, B,. objecteil on the ground that it was 
privileged, ns the notes were taken at his exjiense ; 
aad in anticipation of <ither proceedings against 
the corporation : — Mold, that the transcript of 
the. notes was nut privileged, and that it must be 
produced. Ihnnforitr v. Privfon Corporation, 34 
L. .]., Gh. 1102; 30 Cli. .D. IKl ; 52 .L. T. 922;, 
33 W. 11. 795. 

Examination in Bankruptcy.]-- -A trustee iui 
bankruptcy hail, under s. 27 of the Bankruptcy 
Act, 1883, obtained an order for the examination 
of certain persons for the ]mrpuso of enabling his- 
solicitor to advise him as to bringing the, present 
action: — .Held, that the tiaiiserijit of the short- 
hand notes of the e.x!imina(inn of tliose persons, 
was jirivilegod. Limroyd v. Jlalifior Joint Stor/i 
lUniliinq Co., (12 L. J., Ch. 509; [1893] 1 Gh. 
t)8ti ; 3 'll. 252 ; 08 L. T. 158 ; 41 W. 11. 344. 

Trustee, s, under a cicditor’s deed, caused the 
directors of a company and others to be examinocl 
in the Court of Bankriqitcy ivith a view to 
taking the opinion of counsel as to the institu- 
tion of a suit ; — Held, that they ought not to be 
ordered to jiroduco a copy of the examination 
at the instance of the eonqiany. .Fenton v. 
Qvron',^ Fern/ Wire lloyni Co., 38 L. J., Gin 
203 ; 17 tv, li. 585. 

f. Other Documents. 

Books of Corporation.] — Upon a .summons by 
the defendant, that the plaintiffs — a corporation 
— might be ordered to prixluce I he doeument.s 
comprised in their ailidavit of documents : — Hch I, 
that minutes of the corporation and sub-com- 
mittees appointed by them to report as to 
matters connected with the litigation wore 
privileged. Bristol Corporation v, Coje, 63 L. J., 
Ch. 1144 ; 26 Ch. D. 678 ; 50 L. T. 719 ; 33 XT. B. 
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25"). And set! Vortliiwifoa v. JJutjIin, WirJihnn 
ntid Woa-ford Jit/., ante, col. 928. 

Compromise of former Action.] — The plaintiffs 
■were tli(M‘)\vucu’s ( if ji'oods shij)}jcd on hoard the 
defendants’ vessel, the B., and their ease was, 
tliat tlie goods had been lost through a collision 
between tiie E. and the H., owing to the de- 
fenchnits’ negligence. A suit and cross .suit had 
previously been commenced in the Court of 
Admiralty between the owners of the two 
vessels, and these suits were compromised by a 
private agreement in writing : — Held, that the 
plaintiffs were entitled to inspection of this 
a.ureemejit with an avei'ag(i statement attached 
to it; for that without deciding that sucli an 
■objection wcadd l)e material, it did not appear 
that the owners of the H. objected to the inspec- 
tion ; and the document cleaj'ly related to the 
matter in question, as it might contain an ad- 
mission of lial)ility on the jtart of the defendants. 
IfutcltinitOH v. Ghn-er, do L. ,b, Q. E. 120 ; 1 Q.B. D. 
1:18 ; 88 L. T. (iOo ; 24- W. E. 185. Affirmed on 
api>eal, 88 L. T. S84— C. A. 

Letter as to Character of Servant.] — ^A letter 
written in answer to ituiuiries about the charac- 
ter of a servant is privileged in this sense only, 
that although it contains defamatory .statements 
it will not support an action for libel unless 
malice is shewn : but it is not privileged in the 
isense of being privileged from production, .such 
privilege being confined to communications with 
the legal advisers of the partv. Wchh v. Ea-d. 49 
L. J., Ex. 250 ; 5 E.x. D. 108 ; 41 L. T. 715 ; 28 
W, 11. 380 ; 44 J. ?. 200— C. A. 

g-. Models. 

Gas Explosion.] — In an action against a gas 
■company for negligently allowing the escape of 
gas from their main threrngh an open window 
into the plaintiff's premises, where if ignited and 
exjrloded and caiisetl a lire, which consumed 
them : — field, that inspeetinu bji-the company of 
n model made for the plaintiff from memory after 
the destruction of his premises, which had* since 
been rebuilt, was not to be allowed. Jforlri/ v. 
Oiu'dt Central (’rats Co., 2 E. iSc E, 878. 

45. DOCUilEXTS PREPATiED BY THIRD PARTIES. 

"With intention of being laid before Solicitor.] 
— fiocumeiits ju'oparod by a third party, in rela- 
tif)n to an intended action, whether at the reque.st 
of a .solicitor or not, and whether’ ultimately laid 
before the solicitor or not, are privileged, if pre- 
pared with a bona tide intention of being laid 
before him for the purpo.se of talcing his advice; 
and an inspection of such documents cannot be 
•enforced. SoatJiu'ark and 'I'au.rlinll Water (b. 
V, (pnieJi. 47 L. J.. Q. E. 2.58 : 8 Q. E. IX 815 ; 
2(5 W. E ' 341— C. a. Affirming 88 L. T. 28. 

Anonymous Letters to Solicitor, Counsel and 
Party to Action.] — The plainti’iT sued to recall 
})rubate on the ground that the testator was not 
of sound mind, and that the will was obtained 
by the undue iulluence of the defeudants. After 
the: comm encement of the action four anony- 
nioua letters relating to the matteivs in dispute 
we-re received — two by the plaintiff, one by her 
solicitor, and another by licr counsel in the 
.action : — field, that the letters to the plaintiff 
must be produced, but that the letters to the 
..solicitor and coumsel were privileged, for they 
must be taken to have been sent to them for the 


i purposes of the action and by reason of their 
being the plaintiff’s legal adviseus in the action, 
and the privilege was not lost because they were 
not .sent in consequence of any request 'l.)y the 
solicitor and counsel, nor obtained by their 
exertions. Jlollotmi/, In re, Yoitnr/ v. Ilolloioay, 
.5(5 L. J., E. 81 ; 12 ‘P. IX 1(>7 ; *57 L. T. 515 ; 
35 W. E. 751— 0. A. 

Confidential Letter to Party.] — A confidential 
letter to one of the parties to an action contain- 
ing mere matter of opinion volunteered by a 
non-legal agent who has no personal knowledge 
of the facts beyond that possessed by the party 
applying for production is not within the rule as 
to professional or quasi-iirofessional. privilege, 
and is therefore not protected. JJuistrott v. E"// itr, 
45 L: j.. -Q. B. 842 ; 1 Q. IX D, 423 : 34 L. T, 835 : 
24 \\r. E. 721— C. A. 

7. OOMAIUNICATIOXS BETWEEN’ THE 

Legal Advisers. 

Members of Firm.] — Corre.si)ondence bctweeti 
members of a firm of solicitors as to matters 
about which they have been consulted by their 
clients are privileged from inspection, whether 
written before or after litigation was commenced 
or in eontemplation, J/odi/n v. llEvf SlJosti/n 
Coal and Iron Co., 84 L. T, 531. 

Town and Country Solicitor.] — A tlefendant 
will not be ordered to jn’oduee papers contain- 
ing confidenti.al communications between hi.s 
country .solicitor and town .solicitor, in the rela- 
tion of solicitor and client, during the progress 
of tlie suit, or with reference to it, previous to 
its conmiencerncnt. IFnf/heisx.Iiiddnljdi, 4 Euss. 
190 ; 28 E. R. 40. 

Letters written jiost litem motam, and pas.sing 
between the country solicitor and his towm 
agent, wliich relate to the litigation or the 
subjeet-inatter, are lU’ivilegod, and a defendant 
cannot be compelled to answer as to the nature 
of their contents. Catt v. Tourlc. 28 L. T. 485 ; 

19 W. E. 5(5. 

Letters written two years before the institit- 
tion of a suit by a country solicitor to one of a 
firm acting as his Loudon agents arc not privi- 
leged, though the firm afterwards acted as his 
solicitors in a suit which involved the subject- 
matt, cr of the letters. IJamjmn, v. Ilttmpson, 

20 L. J., Ch. 012. 

Solicitor and his Legal Agent.] — Letters pass- 
ing between a party’s solicitor and an attorney 
employed by th.at solicitor to act in the Mayor’.s 
Court were held to stand oit the same footing as 
communications between client and legal adviser. 
(ioodall w Little, 1 8im. (X.S.) 155 ; 20 L.J., Ch. 
liJ2 ; 15 Jur. 809. 

Communications between the solicitor and an 
avoue acting as his agent ai)roa<l are privileged. 
MaeFarlanx. It-oU, 41 L. J., Ch. 049 ; L. E. 14 
Eq. 580 ; 27 L. T. 805 ; 20 W. E. 945. 

Solicitors of Opposite Parties.]— The rule of 
privilege protecting conlidential comraunicatioris 
doe.s not extend to communications between the 
solicitous of opposite parties. Gore x. IlaiTls, 
21L. J., Ch. 10; 15 Jur. 1168. 

8. Solicitor Acting- eor Particular 
Persons. 

a. Married Woiaeii. 

A solicitor, who was examined as a -wntness in 
a suit to rectify a mistake in a marriage settle- 
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uient, doplinofl to produce certahi letters, ou the c. Por Two Clients, 

ground thathe had received them in his cliaraoter defendant, wrote lo Ids solicitor, who 

of ennfidenfial solicitor to the intended wife ; and ^va^also the solicitor of E., the idaiiitiif : “ Von 
he declined to produce certain books, because y); -p. hot id on 

they contained particulars of coniklciitial matters eei.t;du terms.” This let ler was forwarded iii 
between him and his clients Held, that the the nlaitititf. wlio al once wrote and acccitled the 
grounds allegeil for the rion-produetion atcjc subsequent let ter from the defendant 

insufficient.. TT7//.f// v. Tirmnuni, lo Pirn, 577 ; ^|j,. yyip.it„r, expressing satisfaction Uiat K. 

15 L. J.. Ch. 8H0 •. 11 Jnr. .‘ffiO. _ _ .^^e^-ypted the otfer, was teudeml in evi- 

Wherever hnsljand iind wile liavc distinct aeuee Held, that the letter was privileged, 
interests, and the wife is induced, in dealing j^Jadie Adilixon, Trl L. .1., Oli. SI ; -17 L. 'J'. Id ; 
with those interests, to act under the advice of jp ,}2{)_ 

an attorney employed and paid by the husband, ' a solicitor ’acting for iwn olieiits in ;i luattei' 
the attorney must be deemed to act as tbe {g pj-ivileged, upon examination before the court:, 
attorney of both husband and wife, ami each disolosing to one client iirofessiunal in- 

ofthem has a right to call for the proihictioii, si.ructions given to him bv the other, rkvlvll. 
and to have full inspection, of all documents j/, 27 L. T. 4(10 • 21 W.'ll. 70. 

that may come into the possession of the attorney ’ “ ‘ ' ’ 


during such emjdoyment relating to the trans- Several Parties Claiming' under the 

actions ami to the advice given to the wife. Client. 

TH/r/fc V. l^^m7(^ d Mac. & 0. 1U55 ; 21 L. J, Oh. , , ,, ^ ^ 

00 ; 15 ,Iur. 750. Reversing] Sim. (N.S.) 18. , reasons oj the rule wliicli protects froui 

Correspondence of a married woman (living disclosin-o coimnnniiaitioiis maile tn proiessinim 
apart from her husband) with her solicitor, in c.onh(lcnco,iq)ply in cases ui conlbct bet ween t he 
reference to a divorce, winch was afterwards claiming under him and third 

obtained by collusion between luisbaiid and pci’sons ; but do not apply in eases oi (o.sliniieu- 
wife, held not to bo privileged from production tary disposition by tlie clieiil asbelweeii diihnvnt 
to the husband, or iiavtles elaimhig thrrmgh him. pnHics, all oi whom claim iiiiilcr liim. llic 
Ford V. Dr Poh^, 2<) L. J., Ch. SSd ; 5 Jur. linvilcgc does not belong to the executors as 
(N.s.) 111)11 ; B2 L. T. d8B : 7 "W. 11. 21)1). against the next ot kin, but, hillowing tlic legal 

But otherwise with respect to correspondence bderest, is suljjcet to the trusts aud incidents to 
of the wife Mtbsequent to the divorce, when she tybieh the legal interest is subject, ff/ov-vc//. v. 
was acting as a feme sole, and not in relation to II Hare, 387 ; 21 L. .1., Ch. l it) ; 15 Jur. 

the matter of the divorce. Ih. 1117. , 

A solicitor being examined as a witness in a ‘i' by the next ot km of a, deceased 

suit to e.stablish a claim upon a widower in against las executors who ^vere his 

resnect of nrnnertv. alleged to have been fraiidu- residuary devisee, s and legatee.s. alleging that 


rKcl’Sdii. 1) Hare, 387 : 21 L. .1., Ch. 1 
117. 

On a bill by the next of kin of 


respect of property, alleged to have been fraudu- rei^in'J^i’y ^ (levisee,s and 
lently received by the deceased wife of the “di ltdt oi the property 


widower during coverture, i 


> not conqielled to 


et tru.st for the foundation of i 


nade to thcni upon 


produce letters written to him by the wife at the solicitor of the testaior, who was also uHer the 
time of the alleged fraud, he having received of tbo testator the solieitor of tiie fiefen- 

those letters in his professional cajiacity, and not Hie executors, was examiued as vvitne.ss 

having been implicated in the fraud. ‘ Charlton for the plaintitf. On a motion by the defendants, 
v. Coomhr.'i, 1 H. li. 547. fo suppres.s the depositiousof the .solicit, or on the 

ground of professional eunti deuce : — Hold, that 
™ f Hio eommunieations between the te.stator and 

' stees. solicitor might be road ; and tlmt tlie 

Dispute.s arose between two ccstuis (pie triis- communications between the defemlants. the 
tent in respect of the trust mattcr.s, and the executors, and the .solicitor, after the death of 
trustee acted as solicitor for one: — Held, that the testator, were privileged. Ih. 
the communications between such .solicitor and A privilege given for the proteiAiou of tlie 
cestui que trust were not privileged as against client cannot have the elfeei of excluding evi- 
the other. Tur/irell v. Hooper, io Beav. 34S : deuce of a trust which he liad intended to create, 
16 L. J., Hh. 171. ttnd thus defeat a claim by the parties who. 

In a suit to which trustees were defendants acco)jtcd the trust, to hold the trust property 
production was .sought of letters which had bcnelicially. Ih. 
passed between the trustees and their solicitors ,, . 

with reference to the trust, and of memoranda * • I’OniciTOli Ckasiko- to Act on litACTtSK. 
and instructionsto counsel prepared by the, solici- A. had, u]) to the filing of the bill, acted as 
tors on behalf of the trustees. Some of the.se Hie defendaiifs solicitor,' but had ceased to <h> 
doeunieiits related to a former suit which had so as to the subject mattcu' of the suit since that 
sought to set asule a deed of release impeached event. At the defendant’s request he wrote 
in the present suit. Hone of the tlooninents had observations upon a cojiy of the liill, which, it 
been charged to tlio trust estate Held, that all was sworn, were ireated as instructions fur 

these documents were privileged. Bacon, v. the defeiidaiit’s answer. Quinrc, whether these 

34 L. T. 3-11). observations were privileged. MoHutif v. Tra- 

in an action by cestuis que trustent against dcralclt, 1) Jur. 343. 
their trustees to compel them to make good a (Jommunicatioris between a jierson and hi;.;, 
breach of trust: — Held, that the trustees must legal adviser, who had been a solicitor, lull at 
produce letters and coj lies of letters from and to the time of the coiumunic.'itions luul wilimut 
their solicitors in relation to m.attei-s in question his knowledge ce.ased to jiractiso, are pnvileeed. 
m the action ante litem motam. Talhot y. v. 72/c7nHY7;.', 19 Beav. .101 : 2 W. it. (H I. 

Ilrtrshjield, (2 Dr. & Sm, 549) followed. Mamn, The communications had reference to the 

nn Xf' Hli, 478; validity of a will, and paR.sod between the- 

-.J On. D. 609 ; 48 L. T. B3L plaintiiS and his legal adviser between the date 
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of (he will anti the death of the testator. It | his clieiit, on the ground that he has a lien for 
was objectfMl that they eoultl not have taken costs, even when the |(laintitfs in the suit claim 
place in contemplation of a suit respecting tlie under his, client. Lochatf v. Curij, 3 N. B. to,'), 
validitv. and were therefore not protected : — 

Held, dmt this did not take them out of the H. Piioai Collateral sources. 

rule, 11k Professional advisor not bound to discover 

On cross-ox,amination of a witness of the knowledge communicated by client ; hut such as 
plaintiff, a former solicitor of the plaintiff, he he knows aliunde, he must. Mof(jcui >Sht!w 
was asked whether he did not, in the Sluing of 4 Madd. .m. 

1859, procure a survey to be made of a ship I-’rofessioual privilege is limited to communica- 
meutioned ; ami he replied that he did not, but tious of asolicilor with his client, and with those 
that he then made an application to certain persons necessarily employed under the solicitor ; 
parties in (lie city upon the sul:>iect, and he did so it doo.s not extend to commnnications hetween a 
as the solicitor of the plaintiff. The witness was solicitor and third parties. In a dispute between 
then asked this question : — “To whom did you and B. the solicitor of A. had commuiiications, 
make the application ?” and refused to answer it with B. ; — Held, that they were not privileged, 
on the ground that it was a privileged coin- Ford v. Tmmnt, 32 Beav. lf>2 ; 1 X, It. 303 
inunieation hetwiam solicitor tind client. A 32 L. J., Ch. 4G5 ; 9 Jur. (x.s.) 2i)2 ; 7 L. T. 732 
motion, on behalf tf the defendant, that the 11 W. 11. 324. 

witness might lie oj'dered to attend before the Upon the pureliase by A. from niortgagees. 
e.xaminer and answer the question was refused selling under their power of sale, letters passed 
with costs. Marriott A nrh or Jisversionary Co., between the .solicitors of A. and of the inort- 
3 Cliff. 304; S Jur. (x.s.) 51 ; 5 L. T. 545. ga,get;>'?i in which tefcreuce was made to an an- 

tieipate<l claim by B. to a legacy as chargCLl 
10. Solicitor AXD Cliext Co-Depexdaxts. i|pon the nmrtgagmd B. subscqumdly 

filed a bdl to establish a charge m respect or her 
The question in the cause was, whether two legacy upon the property in the hands of A. 
of the defendants had taken a conveyance of an Held, that the eorresiioiiflence between -the soli- 
estate from the principal defendant with notice citors of A. and of tlie mortgagees before the 
of a certain proceeding in the Ecclesiastical institution of the suit was not privileged froja 
Court, in which the bill alleged that they had production. Paddoii v. Wineh, 39 L. J., Uh. (527 ; 
acted as his solicitors. The principal defendant, L. R. 9 Eq. GOG ; 22 L. T. 403. 
by his answer, denied that thej’’ had acted as A plaintiff had in her possession or power 
his solicitors in that proceeding, but the two letters which had passeil between her solicitor' 
other defendants, by their answer, insisted on and an areliifect, liaving reference to the tpies- 
withholding the 'production of certain letters in tions in the suit, but not written in contemplation 
their possession as being privileged comniuui- of legal iiroceedings : — Held, that she was bound 
cations lietween the principal defendant and to produce them. Ptuje v. Ward, 2U L, T. 518 ; 
themselves while acting as his solicitor. On a 17 W. H. 435. 

motion for production of the documents : — Held, Motion for the production of correspondence 
that the plaintiff was not entitled to read the an- referred to in the answer between the solicitor 
sw'er of the principal defendant in reply to that of the defendants and a person not a ]‘)art 5 '' to the 
claim of privilege ; but the motion was ordered to suit, refused. CiirlUuj v. Porvimj, 2 Myl. iVl K, 
stand over, with leave to the plaintiffs to amend 380 ; 4 L. ,1., Ch._80. 

their bill for the purpose of pointing th.at A communication to be privileged must have 
defendant’s attention to his relation to the been made by the client to the solicitor, or by the 
co-dcfemlauts in reference to the particular docu- solicitor to the client. Mumh or Alarch, v. Aoithf 
ments, and, upon his answer to their amended 1 Dr. A; Sm. 342 ; 30 L. J., Oh. 127 ; G Jnr. (x.S.) 
bill, production was ordered, llleuliinrojjp v. 1182; 3L. T. 498; 9 W. 11. 115. 

Blenltluxopp, 2 Ph, G07 ; 17 L. J,, Ch. 343. And A commuuieatiou, to come within the principle 
.w/?lUBcav.l43,277 ; lGL.J.,Ch.H8 ; 11 Jur. 721. of privilege, must he made by a solicitor to his 
A .solicitor and his client were both defeudauts. client, or vice versa, and also in relation to the 
The solicitor admitted documents in his posses- actual thing to which the interrogatory relates, 
sion belonging to his client, but claimed privilege ; It is not sufficient that the knowledge is stated 
the client made no admission as to posse.ssion of to have been acquired during the subsistence of 
these documents. Upon an application in the the relation of solicitor and client. Ih. 

pre.senc‘e of both, the court made an order fur 

production. frV,vMZv. 2G Beav. 303 ; bOLlciTOR not ACTILG AS > UGH. 

28 L. J.. Oh. 388. Protection of coutidcuce between solicitor and 

Where one defendant, being a solicitor, has client, extends to all communications made by 
acted as an agent for the solicitor on tlie record, client for professional assistance, but not where 
to collect evidence in the suit, the letters passing .solicitor employed in matters _iiot professional, 
between Inm aiul his co-defendant are privileged. ]F/tUer v. Wildman, G Aladd. 47 ; 22 11. II. 234. 
Hamilton v. Suit. 42 L. J., Ch. 512 ; IG L. 11., Confidential cummunications between solicitor 
Eq. 112. and client, in a suit to carry into eifect an 

In a Sint in which the bill charged fraud indenture for the benefit of the client’.s creditors : 
against the tlefendants, two of tiicm were —Held, not tu be privileged.^ the solicitor having 
ordered to produce all letters written to them taken upon himself the office of trustee under 
in reference to the subject of the suit aud before such indenture. Pritohurd v. Foidk-en, C, P, 
dispute by a co-defendant, who had been their Cooper, 14. 

.solicitor in the original transaction, save .sucii An action was brought by the registered owner 

as they can show bv affidavit contained legal of two letters patent for similar inventions, dated 
advice. Ah/Uno/ v. ribuvi/nfc/-, Ir. 11. 8 Eip 241. in 1883 and 1884, for infringement of both 
A solicitor who is a defendant in a suit can- patents. The plabitiff discontinued the action 
not refuse to produce ilociiiuents belonging to so far as I'clated to the patent of 1884. 1 he 
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dcfo.ndaius then ddi-vcvod intcvi’ogatorics as to 
(ioeurnciits in his possession relating to the pre- 
paration of the s])ecitications filed untler hotli 
patents. The plaiutitf declined to uu-swer, on the 
gronu<l that- tliey were confidential conimnnica- 
tions between himself and his solicitor and 
counsel, and that such documents were privi- 
leged ; and that as regarded anj^ documents 
relating to tho |)ateutof 1884, the interrogatories 
were irrelevant to the issue. 'I’ho plaintiff’s 
■solicitor had also acted as his jiatout agent : — 
He]<l, that the jjlaintiff’.s answer as to documents 
was insufficient, as it did not distinguish between 
the commuincations between him and his soli- 
■citor as such, and communications between him 
and his solicitor in his character of patent agent, 
the former class only being pi'i%ileged : and held, 
that the defendants had a right to inspect cora- 
niu’iications between the plaintiff and his patent 
agent- which related to the preparation of the 
■specificatifui of the patent of 1884, both the in- 
ventions ])atf'.nte(l being so clo.scly connected 
that evidence material to the issue might ho dis- 
•clo-sed bj’- such inspection. Muselrtj v. Victoria 
ItnUcr Co., So L. T. 482. 

A clefcmlant filled the character of solicitor 
only, and afterwards the double character of 
trustee and solicitor for others : — Held, that he 
was boinid to ]u-oduce all the documents and 
■communications between him and his client, ex- 
cept those which had taken ]ilace pending the 
iltigation. £'ew v. Guppy, 13 Bcav. 4r>7. 

Communication not ])rotecfed where profes- 
sional adviser consulted merely as a confidential 
friend. lI7Z,sa« v. Itadall, 4 term Rep. 7.')4, 8 ; 
2 E. E. 515. 

13. Fraud, Eitect op. 

A solicitor ordered to he e.xamined against his ■ 
client in a case of fraud. Cutis v. Piclterinq, 3 
Ch. Eep. 0(1. ' j 

On a hill wliieh sought to charge a solicitor j 
with a fraud practised" on the ])la"'iut-iff in the 
course of proceedings on his client’s behalf, the 
court refused to onler the production of eirtries 
and memorandums contained in the defcndaut’.s 
hooks, or of written eoininunications made or 
received by him, relating to those proceedings and 
admitted by the answer to he in the defendant’s 
custody. And generally it .scorns that a solifutor 
cannot be compelled, at the ijistance of a third 
party, to disclose matters which have come to his 
■knowledge in the conduct of in-ofessioualbusiTicss 
■ft)r a client, even tliougli such ljusiness had no 
reference to legal proceedings, either c.\isting or 
in conteinj)lati(m. (irecmmyli v. Gusltdl, 1 
Myl. & ,K. 98 ; Coop. t. Erongh. 9ti. 

The plaintiff sought to have a deed set aside 
on the ground of the fraudulent insertion of a 
particular clause therein . One of the def endan ts, 
by an.swcr, insisted that the plaintiff had notice 
of the danse in ([uestiou at a .specified time, and 
■examined the plaintiff’s .solicitor in .support of 
this is.sue, and inquiretl what jjassed at an alleged 
interview between (he .solicitor arid thedefendaut 
at the time specified. To this interrogatory the 
solicitor demurred to answer, on the ground that 
it inquired respecting matters about, which he 
luid obtained information by means of confi- 
oential communications, made to liim in the 
•course of Ids agency irs solicitor for Ids client, the 
plaintiff : — Hold, tliat the .solicitor was bouml to 
answer the interrogatory. Gore v. Bowser, 5 IJc G. 
& Sm. 30. S. C., nora. Gore v. Harris, 21. L. J„ 
Oh. 10; 15 Jur. 1168. 


A hill impeached a deed on the ground of 
fraud, and interrogated the defendant. ;is to the 
contents of certain letters which laid passed be- 
tween her and her .solicitor, and wideii, it. stated, 
shewed that the deed was prepareil and 
executed for the alleged fraudulent imrposc. 
The rlefendant, in her answer, declined t-o set 
fortli the contents of the letters, as being ])rivi- 
leged communications. Tlie court lield tliat the 
tratisaction, according to the account of it given 
in the bill and an.swcr, was not a fraud, and f.hcrc- 
forc that the dcfend.ant w.as not lioiuid to sci-^ l.'i)rt.h 
the contents of the letters. Follett v. Jc/f'eryes, 

1 Shn. (N.s.) 3 ; 2U Ij. J., Ch. 65 ; 15 .lur. 118. 

Communications between a solicitor and his 

client relative to a fraud contrived between i.heni, 
are not e.'cceptions to ttie general rule ; they do 
not fall witlunthe rule itself ; fur the rule ap])lie,s, 
not to all that passes between a solicitor and his 
client, but only to wliat passes between them in 
professional ccnilidence ; and no court can permit 
it to be.s.aid that the contriving of a fraud forms 
part of the professional occiqiationof an attoiaioy 
or solicitor. I?/. 

Tlic cxistcucc of an illegal purpose would pre- 
vent any p)-ivilege from attaehing to tlic coni- 
numications between solicitor and client, scmble. 
Russell y JaeJiso/t, i) Hare, 387: 21 Ij. .1., Ch. 
146 : 15 -Jur. 117. 

A. purchased an ailvnwsoii in .linie, 1845. and, 
in August following, mortgaged it- to 11. In 1850, 
B. filed a hill against A., and the solicitor cm- 
})loyed by him in the purchase and the mortgiige, 
for a sale of the .advow.son, alleging that the 
mortgage was an insufficient sconrity, and that 
he w.as imluced to lend liis money iq)on it by 
misrepresout-atiou made to him by A. and his 
solicitor .as to tlie v.alue of tlic advow.sori. A., in 
his answer, denied the alleged fi'aud : but ud- 
mitted that he had in hi.s possession let ters which 
had passed between him and his solicitor in 
reference to the purchase and the mortgage, and 
adilcd that they were confidential communica- 
tions made to him by liis solicitor in that char- 
acter, and therefore were jn-ivileged ; but he 
<lid not state that any of them contained legal 
ailvico or opinions, or were written ])Ost 
litem niolam. The court oi'derod him to produce 
all the letters, Jfairltins v. Gafliercole, I Sim. 
(N.S.) 150 ; 20 L. J., Ch. 303 : 15 .fur. 186. 

Bill filed to set aside a sale by the plaintiff’s 
ancestor to the defendant’s test.atnr, on the 
ground of the .side having been made to the con- 
fidential .solicitor of the veudoi' at an tnulcr- 
value : answer admits ])(issession of docu- 
ments, but says they relate to the ]mrchaser’s 
I title exclusively, and not in any manner to the 
jilaintitFs title. They included copies of eon- 
veyaiices from the purdifiser to othei' ))urchasers 
from him of parts, and a valuation of the estate : 
— Order for their production. Also, order for 
production of mortgages on the e.statc scheduled, 
it being alleged in tlie bill that the vendor hail 
been in embarrjxssed circumstances. The court 
always in such c.ascs assumes the truth of the 
statements in the hill, in order to test the 
materiality of the evidence which the ilocumeuts 
will furnish, because it will be too late to inspect 
after the hearing. In this case ; — Hold, tliat the 
plaintiff was entitled to see all documents to 
which he wonkl be entitled, on the assunqition 
t hat the vendor was his ancestor, and everything 
which might assist in proving that 1hc"estato 
was sold at an undervalue. Gresley v. Mousley, 

2 Kay & J. 288 ; 2 Jur. (ir.s.) 156. 
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The clefeiitlaiits, suggesting that the. executors 
■pf the vendor, who were also defendants, had' an 
. interest in some of the scheduled doeaments :— 
Held, that they should be served. Ih. 

A. n. wj-oro the draft of a letter to Ids solicitor, 
in order that such solicitor might write a similar 
•one to him, to be shown to G. D., and thereby 
induce him to enter into a contract. On a bill 
to .set aside the contract for f i-and : — Held, that 
the solicitor wars bound to produce the letter, 
hut not tlie other eorresponclence between him- 
self and hi.s cdierit. Heynoll v. Spnjr^ 1 1 Boav. KIS. 

d'he title of R. to an estate having been dis- 
'Covered by li., R. agreed to give B. ;i moiety of 
the estate for his exertions, &c., and B. was to 
])rosecute the claim at his own risk. B., through 
in’s solicitor, afterwiirds toolc tlie opinion of 
counsel upon the case, and instituted the .suit of 
if. V. if., in the name of R., under a power of 


I by R. for that jiurpose ; — Held, 


in a suit by R. to set aside the transaction, that 
B. was bound to produce the opinion and the docu- 
ments in if. V. if. for R.'s iuspe(^)ion, the same 
not being privileged. I.n the same case, B., 
wishing to purchase the remaining moiety, 
procured his solicitor to WTite him a letter to 
vsliow to R,, ,and calculated to induce him to sell. 
R. agreed to .sell ; — Held, in a suit to set aside the 
sale, that the letter was not a jjrivilegedcommuni- 
•cation. /S'. G., 10 Beav. 51 ; 1« L. ,L, Ch. 117. 

A bill to set aside leases for fraud made the 
■.solicitor wlio had projiarod tliem a defendant, 
•charging him with being a ])arty to the fraud, 
and praying costs against him, and interrogating 
him as to his being privy to the fraud, ami a,s to 
transactions regarding the ])rei)aration of the 
lea“;es. The .soli<;itur pleaded that he knew 
nothing as to the matters, save as the attorney 
■of the other defendant, and therefore was ])rivi- 
leged from giving discovery. The plea did not 
•deny the fraud or the facts stated iti the bill as 
evi(ienec of it : — Held, that the plaintiff, being 
•entitled to relief, was also entitled to the discovery 
us incidental to the relief. Kdhj v. JacJtKon. IS 
Ir. Eip R. 12i). 

The privilege of a solicitor is confined to con- 
fidential cummiinications with his client, and 
•does not extend to hi,s own acts, though done in 
the character of solicitor. 1 h. 

(^oniitlential communications, involving fraud, 
.arc not privileged from disolo.?ure. Crurt-s-iilc v. 
Oi/fnm, 2G L. <1., Ch. 113 ; 3 Jur. (N.s.') 39 ; 5 
W. R. 35. 

In answer to a bill filed in ciprity for an in- 
. junction to restrain a formerclerk of the plaintiffs 
from disclosing an}'- of their doaling.s and trans- 
.actions, the defendant stated that the plaintiffs • 
were in the habit of conducting their business in • 
.a fraudulent m.'inuer, and si/ecitied a particular 
instance. In suppport of his answer the deCen- i 
■dant filed interrogatories for the examination of i 
: the plaintiff.s as to the fraudulent transactions, 
whieli they declined to answer. On exception to 
tlie answer : — Hold, that there was no jirivilege , 
to ]>rotcct them from answering, the discovery 
: being material to support the defendant’s answer, 
which, if ju’oved, would be a com^ileto defence to ■ 
the bill. Ib. 

Where a suit was instituted by a mortgagor to • 
set aside the mortgage deed, on the ground that 
il was obtained by the mortgagee under cireum- 
ostances of pressure and surprise, which, ho-wever, ' 
the mortgagee denied, the court, upon motion, 
■ordered the production of tlie ileed, it appearing 
that the mortgagee was a solicitor, and that he 


had been' the mortgagor’s only jirofessional 
adviser in the transaction. v. Pf/rn/, 27 

L. .T., Gh. 294 ; 4 Jar. (N-S.) 431 : (1 W. R. 171. 

Demurrer by a .solicitor to produce letters 
written to him by his client, about the time and 
in respect of a matter impeached liy a hill as 
fraudulent, to which the solicitor was not made 
a party, nor charged with fraud Allowed, 
O/itirltiiii Chomhex, 4 Giff. 372; 1 N. R. 547 ; 
32 T/. J., Gh. 284 ; 9 Jur. 534 ; 8 L, T. 81 ; 
11 W. R'. 504. 

A. bequeathed the interest of eertaiii nionej'-s 
to M. (a widow) for life, but in case she should 
marry again without the previous consent of both 
his executors, the interest, and all other Ixmetit 
given to her by his will, should ee.ase and deter- 
mine, and in lieu he gave her 50/. for life. M. 
intermarried with C. without eousent, and died 
in 1S()2. The executors then discovered that she 
had been . married to G., and they filed a hill foi” 
a declaration as to the fraud coinmitted. an<l for 
an account against 0. In the course of the ju’o- 
ceedings the solicitor of M. was examined as a 
witness before one of llie e.xaminers, and he 
declined to produce his book containing entries 
relating to her second marriage, and also certain 
letters written by her on the same business, on 
the ground, that although his dient was dead, 
such entries and coi-respondetice wore privileged. 

1 The solicitor was not a party to the suit, and 
I there was no allegation eomiccting him with the 
alleged fraud : — Held, that the entries and letters 
were protected from production b}' the. privilege 
between the solicitor and his client. Jh. 

A bill averred tliat the defendant procured the 
execution of a jointure-deed under a ixnver by 
pressure in fraud of the power, hut there was no 
allegation that the solicitor who jirepared the 
deed was a party to the fraud : — Held, that the 
allegi'd fraiul wa.s not such as to exclude the 
instructions given by the defendant to her solici- 
tor for the lu'cparat ion of the deed from privilege. 
Marfiiiifitnn v. Mornington^ 2 John. <.k H. 697. 

The bill was framed for the purpo.'ie of setting 
aside this deed : and among the communications 
as to wliicli ])rivilege Avas claimed Avere letters 
dated a con.siderable time before the transaction 
Avhich the hill sought to set aside, but which the 
defendant, in her ansAA’cr, described as having 
been written for the purpose of obtaining j/rofes- 
sional assistance as to, and Avith a vicAv to, her 
tlefenee against any claim that tlie plaintiff might 
make against her. It appeared, hoAvever, on the 
face of the bill and answer, that a contest had 
previously existed as to mat.ters intimately mixed 
up Avith tiie transuction Avhich the bill sought to 
set aside : — Held, that the dates were not suffi- 
cient to rebut the iirivllcgc claimed. Ih. 

The defendant Avas interrogated as to the in- 
structions given to her .solicitor for the deed, 
and also as to communications Avitli reference 
thereto between hei-self or any persons on her 
behalf, and any iiersons acting on belialf of the 
gr.antor of the jointure. In her ansAver she 
ignored “save as herein and in the schedule 
hereto appears.” By a suVisequcnt clause a.s to 
documents generally, she claimed privilege for 
letters -written by and to her .solicitor ; but in 
other parts of the schedule, as to which privilege 
Avas not claimed, were some documents Avhich 
might satisfy the description of communications 
with third parties :•— Held, that the form of the 
ausAver Avas no bar to the privilege claimed. li. 

Where- a solicitor was charged with fraud, and 
a deceased client, of whom there was no legal 
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representative, was alleged to be a party to the 
fraud : — Held, that the solicitor nuist jjroduce 
(lociimeiits bearing on the transaction, -vYhotlier 
his own or those of tlie deceased edient. TPenrer 
V. MlUhnitu, 11 Jur. (n.s.) 902 ; 1» L. T. 270'.^ 

An action was brought for an account ot profits 
in respect of a purchase of trust 'jiroperty, on 
allegations that the sale was secretly made for 
the benefit of Pi., one of the trustees, with the 
conniv’-ance of T., another trustee, who was a 
solicitor. The representatives of R. claimed 
]>rivilcge from production for letters from T. to 
R. and for T.'s bill of costs, on the ground that 
the comraunicat ions were made by T. acting as 
solicitor to R. in Ins private (japacity. Produc- 
tion was ordered because the eomimmicatious 
passed between two trustees, ami because the 
solicitor and his client were charged with fraud. 
F(MlethmUey Iti ro, Podlethioake v, Hickman, 
of! R. J., Ch. 1077 ; So Oh. 1). 722 ; otJ L. T. 733 ; 
36W.E.563. 

The plaintiff, in a deltenture-holder’s action 
brought against the company and their agents, 
alleged that the company when in fact insolvent 
had created a charge in favour of tlieir agents 
with a view to defeat and delay tlie debenture- 
holders, and impeached the priority of such 
charge. In an affidavit of documents the lirpii- 
dator now claimed privilege for copies of or 
extracts from opinions of counsel and advice of 
the company’s solicitor with reference to tlic 
charge at the time of its creation : — Held, that 
the claim of ])rivilegc could nut be sustained, 
having regard to the allegation of fraud. I17Z- 
liamti V. Qiichmda Bailicai/ L'ind and Copper 
Co., fio L. J., Ch. (kS ; [189.-)] 2 Ch. 751 ; 73 L. T. 
397 ; U W. E. 73. 

The decision in Itci/. v. Co-i- (.H- L. J.. M. C. -11 : 
14 Q. B. n. 153) is aiiplieable to fraud as well as 
crime. Ib. 

14. riuviLECrii: IN Subsequent Action. 

A correspoudcncc took place between a client 
and his solicitor tluring tlie progress of a suit. A 
compromise was effected, but afterwards a secnml 
suit was iustimtcil to set it aside, .and to pru.se- 
cute the original suit : — Hekl, that the corre- 
spondence. was privileged in the second suit. 
Mughett V. Garnonn. (i Beav. 352. 

In an action by the plaintiffs against the 
defendant for not unloading at the port of 
discharge a cargo of rice purchased by the de- 
fendant from lire plaiiil.ilfs, whereby the plain- 
tiffs who had entered into a charter-party 
upon the terms a.s to the ilischargc of the ship 
similar to those contained in the contract of 
sale, were sued by and had to pay damages to 
the shipowner : — Held, that the (lefendaiit was 
not entitletl to inspection of the papers in the 
plaintiffs’ pnsses.sion relating to the action 
brought against them by the shipowner in- 
cluding correspondence between them and their 
solicitor, and between their solicitor anil other 
persons ; for such pajiers would have been 
privileged from discovery in’ the former action, 
and the fact that such action hud terminated difl 
not deprive them of their pi'ivilege. Jinllouk v. 
Cm'ry or Corric, 47 L, J., Q. B. 352 ; 3 4 B. 1). 
366 ; 38 L. T. 102 ; 26 W. R. 330, 

An order having been made for discovery of 
docum_ent.s by the plaintiff in an action, the 
plaintiff stated on affidavit that, among other 
documents relating to the matters in que.stion in 
the action, he had in his possession certain docu- 


ments partially prepared by his solicitors in an 
action previously brought by him against one D. 
(a person other than the defendant) for future 
use in carrying on the said, action, but which 
' were, in fact, never c(.)mpleted or usetl owing to 
such action not proceeding in consequence of 
D.’s death, and that the whole of the said docu- 
ments were of a private and confidential nature 
between ciaiirsel, .solicitor, and client; — Hold, 
that the documents were privileged, from dis- 
covery ill the action. Bullock v. Corrg (3 t,). I>. I). 
356) followed. JPcarcc v. Footer, 54 .L. J., Q. ,B. 
432 ; 15 Q. B. 1). 114 ; 52 L. T, 88(; ; 33 \V. R. 
919 ; 50 J. P. 4—0. A. 


1,5. Loss OF PUIVILEOE. 

Waiver,] — The giving of an extract of a copy 
of ail 'opinion of counsel, which a solicitor prt.s- 
cured for his client on the suliieol -matter of tiic 
suit, to a solicitor engaged in litigation against 
him, doo.s not iK'cu,ssarily prevent the oiiinion. oi- 
the case on wliicli it was taken, from imiiig 
privileged, t.'arcj/ v. Culhhert, Ir. 11. 0 Kij. 599. 

A. waiver of privilege in respect of some out of 
a large number of documents for all of which 
privilege was originally claimed does not jivceludc 
the party from still asserting his claim of 
privilege for the vest. Liicll v. Kenned g, .53 L. .J., 
L'h. 937 ; 27 Ch. .U. 1 ; ,50 L. T. 73U~C. A. 

Reference in Pleadings,] — The privilege 
claimed for documents is not lust mei'cly by tlieir 
being referred to in the pleadings. The jienalty 
for iion-prodnctiou is that they cannot aftci'wards. 
be used in evidence. Uoherto v. Oppenheini, 53. 
L. .1., Ch. 1148 ; 2(5 Ch. H. 724 ; 5(J L. T. 729 ; 
32 W. R. (554— C. A. 

The draft of an answer prepared for aduccasod 
defendant, hut not put in, is a {irivilegcd docu- 
nient in tlie hands of liis admiuistratri.x. But if 
the administratrix, by her answer, admit posses- 
sion of and .set out part of the eontents of the 
document, and crave leave to refer to the same,, 
sbe loses the privilege as to the part so set out , 
but retains it as to the remainder. Belohum- v. 
Harrison or Ik-reeral, 1,5 L. .1,, Cli. 43.S : 10 .lur.. 


Solicitor becoming interested Personally.] — 
Confidential communications as to the title of 
property to an atiorney nr coun.sol <lo not cease 
to be privileged by his afterwards iiecmuing 
interested as devisee of the property ; anti whcie 
the attorney refused discovery, the court cannot 
regard the subseijucrit consent of the client to. 
the disclosure of the matters inquired after. 
Ckant V, Brown, 7 Hare, 79. 

Information communicated to another Person.] 
— In a suit to impeach the validity of a ciiarge 
upon a living Hekl, tlial a correspoudenec- 
between a deceased owner of tlie cliargc and his 
.soiicilor, and a case submitted on his lashalf to. 
eounsel, as to the validity of the clmrgc, .some 
years before the iiistitul ion of Hie present suit,, 
and also a covrespoiulenco in eontompiation of 
tlie present suit between the dcfemlant and Uic 
.solicitor of the late owner, and which liad come 
into the pos.scsHion of the defendant, as his 
assignee, w'cre not privileged. Greenlaw v. King, 
1 Boav. 137 ; 8 L. J., Ch.' 92. 

Assignees of a bankrupt solicitor have no. 
power under s. 137 of the Bankruptcy Act, 18(51, 
or otherwise, to dispose of books cunlaiuing. 
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entries relating to confidential communica- 
tions between the solicitor and Iiis clients. 
Proper course of proceeding in such oases. 
MoJii’rfu. IC,i‘ jitnfc, JLilden. In ir. H X. 11. 280. 


V, EVIDENCE OE PARTY’S CASE OR 
TITLE, 


a. Discovery and Production of Documents. 

General Eule — ^What Necessary to protect 
Bocuments.j— To protect a <le.fein.lant from the 
tliscovery or production of a document relating 
to the subject in dis]nxte, it is not sufficient that 
i1 sliotdd 1)0 C'videuce of his title, or contain evi- 
cLenee which he intends, or is entitled to use in 
support oF his case; it must conlain no inatler 
supporting the plaintiff’s title or the plaintiff’s 
case, or impeaching tlie defence, and the defen- 
dant must aver by Ids answer, with a reasonable 
degree of distinctness, that the document does 
contain no such maltei'. Combe v. London Cor. 
porution, 1 Y. i!c Uoll. (J. C!. lU-il : 0 .Jin’. o71. 

Production of cases and ojjinions of counsel 
thereon relating to the matters in issue, refused. 
lb. 

The corporation of London claimed for tlie 
fellowship porters of that city a prescriptive 
right of measuring and carrying, for certain fees, 
all corn landed on either side of the river 
Thames, between Yantly and Staines bridge, and 
carried into or out of ”the city, and they filed 
their bill against C. Co. to establish that 
right. The defence of 0. & Co. was, that the 
claim was of modern origin, and tliey filed their 
hill of discovery against the corporatio]i, sug- 
gesting that the ]mrtors were established in the 
time of Henry ill. for carrying (within the citj- 
only) corn lauded by persons other than citizens 
at Queenhitho, which they alleged was then (he 
only i)lace -where corn was permitted to be 
landed ; and they claimed the inspection of cer- 
tain entries in the corporation bofjks, which 
purported to be copies of ancient public orders 
and proclamations, inquisitions, ami findings 
relating to the lauding of corn at Quecuhitlie, 
and to the charges for carrying it to certain 
persons within the city. Upon motion to pro- 
duce these documents, which, by tlie answer of 
tlie corporation, wei’c admitted to be in their 
possession, but were insisted upon as part of 
their title and that of their grantees, the fellow- 
ship porters : — Held, that they were nut part of 
their title, and must be produced. ,S. C., 4 
Y. ic Coll. 13!). 

Principles uiioii -which the court is guided 
in ordering the protluctioii of deeds ami docu- 
ments. Ih. 

Distinction between eases in whicli discoveiy 
is sought of evidence relating to the items of an ^ 
account, the right to wlucli is disputod, and j 
eases in which it relates to the fumlameiital j 
question in dispute, the right to the account,^ 
Att,-(h'n. V. Thompson^ 8 Haro, 11"). 

plaintiff is not entitled to discovery of docu- 
ments, the right to the possession or inspection 
of which is not necessary to the proof, and is 
only conse(|ueiitial upon the existence of the 
title he claims, that title not being admitted ; 
but where the court finds, upon the answer, that 
'although the title to the plaintiff is not admitted, 
the question as to tlie existence of such title is a 
question to bo tried, the plaintiff is entitled to 


the discovery and production of particulars 
material to establish his case on such trial. Ib. ■ 

Considerations of the limits of the right to 
discovery in cases of advcivse title of the deeds 
and cvkleiices in the possession of the defendant. 
Ib. 

And .SY/c b, Interrog ATORIE.S, infra, col. DoH. 

Protected Documents — Relating exclusively 
to Defendant’s Case.] — A defendant held not 
bound to set forth a list of documents in hiS/ 
po.ssession relating to his own title. Suthfrland 
v. 17 Beav. 20!). 

Title-deed of the defendant ordered to be 
produced, where it contained ,a redial that 
might affect him with constiuctive notice of the 
plaintiff’s interest in tlie estate. : A'lttiwm v. . 
Clurkson, 2 Hare, 1(5(3 ; 12 L. J,. Uli. !)!) ; () ,hir; 
10.Yr>. 

In a suit to enforce ;iu agreement relating to- 
land, inaile by the defendant’s father, tlie defeii- 
dant alleging that, under a certain deed, (latech 
kc., liis father was only tenant for life, ami that 
lie himself was tenant in tail under the. same- 
deed : — Held, that the plaintiff was not entitled 
to the production of it. Wunnry v. Ti'inpogf. 

!) Beav. 407. 

Bill by legatees, whose legacies were charged 
on real estates, for a discovery and production 
of a deerl, by which, as it was alleged, the real 
estates were limited to uses, under which the 
testator was tenant in tail only, but from whieli, 
as the plaintiff insisted, it would, if produced, 
appear that a small portion only of the estate 
was so settled, ami that of the residue the testa- 
tor was seised in fee. Demurrer on the ground 
that the deeil in question related to the defen- 
dant’s title, and that the ]jlaintiff ha<l no interest, 
in it, allowed. Wilmn v. Forster, Yotinge, 28t). 

Where a <.lefendant selietlules certain docu- 
ments to his answer, but refuses to produce 
them, on tlie grouml that thej" relate exclusively 
to his title, do not support the plaintiff’s case, 
nor tend to <lefeatlus own, if theiloeumeuts may 
be important in determining the (piestion at 
i.ssue in the suit, they must be produced. Crecn- 
ti'ood v. Greenwood, \i W. 11. 111). 

In a suit by a vicar against occupiers for 
tithes, a motion was made by the plaintiff for 
production of deeils. papers and writings lul- 
mitled by the answer of one of the defendants 
to be put in his possession or power. The defen- 
dant resisted the application on the ground that 
several of such documents related to and showed 
his title as lay impropriator to some of tho tithes 
in question. The court held that the plaintiff 
was not entitled to the production of such of 
them as related to the title of the <lefendant to 
the -tithes in question. Collins v. (Iresleij. H 
Y.&: .1.45)0. 

As to how far a vicar, plaintiff in a tithe 
cause, is compellable to produce for inspectioti,. 
&c., vicar’s boolcs, ami those of predecessors, 
admitted by him, in his answer to cross bill by 
defendant, to be in his possession, and to con- 
tain entries relating to paj’-ments of sums of 
money, as compositions corrosponditig in amount 
with the money payments set up by the defen- 
dant as modus relied on. The costs of ail 
proecediugs had, for obtaining the discovery 
by such means, must be paid by party so- 
acquiring it. Firliim v. Lowe, 13 Price, 1!)3 ; 
M-Clel. 73. 

Tho court will not, on bill for tithes pmying 
discovery of documentary eviilence, order pro- 
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<luction of a titho book of former rector shewn | 
to have Ijeoji in the })assession of defendant's 
attorney, unless it cleai'ly appear from admis- 
sion in the aivswor that it would assist plain- 
tiffs case. But if there he enough .shewn to 
.gi ve colour for the application, court will not 
aive costs to defendant. Mi(/h v. licimn, 7 Price, 
205. 

Plaintiff in tithe cause. lessee of vicar, ordered 
■on motion of defendant, to bring in. &c., books, 
kc., stated to be in his possession by affldavit, and 
til belong to vicar, who was not a party to cause. 

V. 11 Price, 51.5. 

I'he plaintiffs claimed to be owners in fee 
rsimide of laiul, and the defendant alleged that 
they were fj'cehold tenants of a manor, of which 
lie was the lord ; aud that they had only cus- 
tomary rights over the land. The plaintiff.s 
.asked for inspection of the court rolls of the 
innuor -Held, that they -were not entitled to 
iiisimctiou. 0/rr/i v. lll/w//. S) Ch. D. 29 : 38 
L. T. (i23 ; 211 W. B. ilhl-^G. A. 

A., having lands eontiguons to B.’s, brings his 
bill that E. may discover the boundaries of his 
•c.state, as they appear by his deeds. B. is not 
•obliged to make this discovery. v. 

(rimdnf/, 2 Vera. 38. 

Bill charging that the defeiulants had got the 
title deeds, and mixed tlie boundaric.s, prayed a 
discovery, pos.sessio)i, and aii account ; dciuurrer 
■allowed. Lo?icj< v. Bulla, 3 Ves. 4. But sec 
ChamiKmioon v. Tut nets Qioruuijli), 2 Atk. 112. 

Bill to e,stahlisli a right of dues for weighing 
.and stallage of goods in a market under a grant 
by the lords of the market ; — Held, that the 
.grnzit did not pas.s the dues. ka.. aud therefore 
plaintiff could not except to the answer for 
insufficiency in not giving discovery in aid of 
,an account,' the ri.ght"to which depended on the 
title, llimall y.Jiaulsat/, 8 Ir. Eq. R. 559. 

In a bill by one partner for an account on 
foot of the dissolved partnership, certain letters 
written by the defendant to the plaintiff, after 
the dissolution, were set (uxt as in izlaintiff’s 
|)OSSGs.siott, and forming the basis of the iiartnor- 
■ship agreement, but which the defeudaut, in his 
amswer, fleined. A motion by the defendant for 
the production of the letters, refused. Polmar 
■y, Malumy, 10 Ir, Eep R. 504. 

A document, not put in i.s.suc by the izlaintiii 
in his bill, which was for account of parliier.sluj) 
>dealiug.s. imt stated in the answer as pari of 
defendant’s defence, and admitted to be in hi.s 
posses.sion. and offereil to be brought in. he 
•cainuit be compelled to bring in, if no partuer- 
■ship j/roperty is shewn iu it. Shahtm, v. Ghinii, 
.2 Mon. 387. 

The defendant, s had brought an action against 
the jdaiiitiffs, to recover a sum alleged to he 
•due for town dues. The plaintiffs filed. their 
bill, alleging that tlie defendants had in theii' 
■custody cases for the opinion of counsel, by 
which it would appear tiiab the defendants had 
no right to levy the dues, and also various 
■diarters, deeds, fcc., by which the truth of the 
■Statements in the bill would appear. 'I’lie 
-defendants admitted in their answer that they 
had in their custody several cases, two of which 
were prepared many years ago, and without 
reference to the existing proceedings, but which 
•contained mistaken representations as to the 
nature of their title to the dues, and the rest of 
which were prepared pemliiig, or in eontempla- 
tion of the existing proceedings : and that they 
.also had in. their custody charter's, deeds, aud 


copies of accounts, from public ofiices, which 
evidenced their title to the duos. A motion, by 
the plaintiffs for a production of all the docu- 
ments was granted as to the iwo ohl cases only. 
Bolton. V. Lhrnjwol Coritorutiun, 3 Sim. 4(17. 
Aud see A'. G’., .1. Myl. A K. 88; Coop. temp. 
Brough. 19 ; 1 L. .1,, Oh. Kid. 

The heir Is not entitled to .see anydoi'ds iu the 
hands of the jointress without eonfinning her 
jointure, tliough the jointure was made after 
marriage. Towers y. Bavifs, 1 Veru. 479. 

Executons having admitted assets in uu .•id- 
ministration suit by legatees whose legacies are 
charged on real estate, arc not bound to set 
forth a list of <locumeuts relating to the real 
estate of the testator. Forhes v. Tanner, 9 Jur. 
CN.S.) -155 ; 11 AV. E. 414 ; 1 N. K. 4(14. 

Bankruptcy of Defendant — Effect of,]— A 
defendant, by his answer, admitted documents 
iu his poss(!ssiou, and, by the decree, was ordered 
to produce them before the master. U])!))! some 
he had borrowed money, and handed them over 
to the lenders ; others he retained, !uul resisted 
their production. He became bankrupt, and the 
master afterwanls issued a e.crlilie.ate of <le- 
f.'iuR ; — Held, that the eertifieate was bad. as the 
bankruptcy had [ad. it out of tlie [)ower of the 
defendant to [iroduee the doemueuts. Jitiin- 
hridnv v. Blair, 1 Jur. 25(1. 

Reference to Document in Pleading.] — The 
court will cum[)el the production of a document 
referred to by the answer of a defendant ns in 
his possession, altliough such document refers 
merely to the defendant’s title. Phimptre. v, 
O' Beil, El. & K. 58'.1 ; 4 Ir. Eq. 11. (102. And sea 
eases ante, cols. 7(10-762. 

Documents not Protected— Tending to Support 
Plaintiff’s Case,] — A defendant is bound to 
jiroduce anything which may tend in the least 
detrree to make out the [daintiiff’s case. Jen'hins 
y.' Bushin,, 35 L. J., Gh. -tUO ; 14 L. T. 431; 14 
W. R. 53'l. 

Therefore, where the issue was whether lanil 
aud mines heloiiged to the [ilaintiiT or to the 
defendants, and the question wn.s one of 
boundary, the defendants, aduntting the posses- 
sion of documents relating to the matters in 
is.sne, notwithstanding that they denied that 
such documents would establish the })lain.tiff’.s 
title, were ordered to give discovery, with 
liberty, however, to seal u[) everything not re- 
lating to the uuvtters in issue. Ih. 

A [ilaiutiff is entitled to the production of 
maps, rentals, Ac., iu the [tossessiou of and 
belongui,g to the defendant, which elucidate 
the riglit of the plaintiff. Potts v. Adair, 
3 Swanst. 2(18. 

Where an issue is, whether a piece of land 
called 0. is or is not identical with or part of 
laud called E.. the [daintiff avcTring the nega- 
tive is entitled to production of whatever 
documents may aid Inm in establi.shing his 
negative averment, notwithstanding such docu- 
ments may also evidence the defendant’s title. 
Farp V. Lloyd, 3 Kay A .1. 54t). 

Therefore, in- a ease of this description, the 
defendant was ordered to [ji-oduce al] maps, 
plans, and terriers, and all deeds and other 
documents relating to tlie matters at issue, but 
with liberty to seal up such [larls of the deeds 
and other documents as did not describe or 
relate to parcels. 11). 
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Propertjr in Lonrloii ^vils granted for a lease of I > 
iiiueiy-niue years in 17(;;5. At llie expiration of i ' 
the lease the reversioner foaud difficulty in i 
identifying a part of the property, which had : 
been generally described in the original lease as 
‘• seven and a-half acres of pasture or meadow, ■ 
and lying clispersedly in the common fields, at ; 
AValwortli, commonly called Lock's Fields.” i 
The property had, (luring the lease, been under- i 
let and dealt with by instalments, some of which 
contained particular descriptions, which, as the • 
reversioner contended, would help him to iden- i 
tify the houses and lands now in the defendant’s ■ 
occupation as his property, and he filed a bill ■ 
for discovery of such underleases and instru- ; 
. meiits:— Held, that he was entitled to the 
discovery. Jiroir/i v. U'/ilrn, -12 L. ,J., Oil. 45 ; 
15 L. 11., E(p 142 ; 27 L. T. 410 ; 21 W. il. 
■.157..,'. 

la 1763, B. and P. demised to 0. for ninety- 
nine years, at a iniit of 50^., “seven acres and 
a-half of meadow or pasture land (more or less) 
lying clispersedly in the common fields of Wal- ' 
worth, commonly called Lock’s Fields,” together 
witli other lands as to which no (piestioii arose. 
Ill 1862, the lease having e.xpired, the successor 
in title in fee to B. and P. obtained possession 
of all the land demised in 1763, except the seven i 
and. a-half acres. This seven and a-ltalf acres > 
had been underleased and repeatedly dealt with : 
from time to time, and by reason of the whole 
property having been built over, lie was tuiablo ; 
to establish his right to them in an ejectmont ' 
without obtaining from the defendants discovery 
of the underleases and assuratices of the lease- 
hold interests which had been carved out of the 
tlemtsc of 1763. A bill was then filed agaimst 
persons who, according to the allegations in the 
bill, were in wrongful possession of portions of . 
the seven and a-half acres, for discovery of the 
documents in their possession which would ■ 
clearly shew that the laud occupietl by them was ; 
inelitdecl in the (!(3tniso of 1763, the plaintiff ' 
intending at once to iiiiike all the defendants 
parties to the ejeetment. The defendants de- ; ■ 
iimrred for want of equity and innltifarious- j 
ness : — Held, that, on the ease made by the | 
bill, the plaintiff was entitled to the discovery I' 
sought, and demurrer overruled. J/n i ■ 

The establishment of identity of parcels is as 
much an element in the right to discovery as 
devolution, and give.s a lo,ssor the right to dis- 
covery as against lessees holding over and their 
under-tenants. Ih. 

A partition was made of part of a manor, and 
A. and B. were tenants in cammon of the parts 
not severed. In 182‘J C., who was seised of four 
ancient tenements within the maiiov, olhained a 
eonvoyanee from B. of all the rights, &;e., over 
the ancient tenement, s and the adjoinitig waste. 
A. claimed to be tenant in common over the.se 
wastes; but B. set. up an exclusive title thereto 
as attached to the four ancient teiiements : — 
Held, under the circumstaiutes, that C. was hound 
to produce the deed of 1821) ; for, having ao(iuircd 
the inatiurial rights conveyed to him by the deed 
of 182!), he had Ijeeorae subject to the liabilities 
to which he would not have been sttbjcct as 
owner of the ancient tenements. Att.-Gen. of 
the Prince of Trai!c.v v. Lamhe, 11 Beav. 213 ; 17 
L. J., Oh. 154 ; 12 Jur. 386. 

By articles of partnership, in case of the death 
of a partner, the survivor was to pay the amount 
of his capital, according to the last half-yearly 
rest, and to take the stock, (fcc. After the death 


of r)ne, a different management was entered into 
between his executors (one of whniit was tiie 
surviving partner) and. his widow, who was 
beneficitilly interested under the will, b}’- which 
ihc surviving partner was to take the .stock at a 
yahiation, and get in the credit.s, and jiay the- 
joint debts; and out of the share of the de- 
ceased partner in the surplus to pay his separate- 
debts, and the widow’s legacy. The widow, by 
this bill, sought to .set a.side this arrangcnient for 
fraud, and to have an account of the partner- 
ship transactions, and of the profits subsequent 
to Iter Imsbaitd’s death Held, that the plain- 
tiff was eutided to the prodiiotion of the 
accounts of the business as carried on aflor tlie 
testator’s death. Jlrir v. Piohnrdn, 2 Bear. 3U5, 

One of twi.i itartjiers dj'ing, it was agreed 
between the survivor and the executors of the 
dccea.sed that the survivor should continue the- 
business, and wind uj) the affairs of the partner- 
ship. It appeared that the surviving partner 
divided the debts due to the tirm into t,wo- ■ 
clas.ses. The fu-st class he, without the con- 
currence of the cxeeitiors, assumed to himself, 
atul tt-au.sferi-ed 1o his new books, having- 
debited himself with the amount of the same 
in the pai-tnci-.shii) books. The second class he- 
did not assume ; but having opened new ac- 
counts with sonm of tlte customers, when he 
received anything on account of such last debts, 
he entered the same in such new books, ami 
also in the pai-titership books. He and his. 
clerk swore that the entries in the partnership 
books exactly tallied botli in date.s and sums- 
with the eiitne.s in the new books Held, 
that he must produce for the inspection of 
the executors such new hooks, to .see, as to the- 
first class, when he had received such debts, 
ami what profits he had made of the sanie- 
which the executors had a right to share ; as 
to the second class, whether he had properly 
appropriated the payments made by such last 
debtors, in disehat-ge of the old balances due- 
to the firm, or whether first in discharge of his- 
own advances. Tonlmm v. Cojdand, 3 Y, & Coll,. 
655 ; •) L. ,1., Ex. E(i. 5 ; 3 Jur. 1041. 

On il defemlant objecting to produce docu- 
ments, on the ground thiit he had procured the 
doeunieuts for iinother purpose, and that they 
were open to all, and to be procured in the same 
manner: — Held, that unless speciallj’- protected., 
he must ju-oducc them. Wright v. Vertwn. 1 
Drew. 344 ; 22 L. J., Ch. 447 ; 1 W. B. 138. 

Assertion of Privilege — Sufficiency of Affi- 
davit.] — A plaintiff will not be compelled to 
produce inuuinients of title which lie swears do 
not, to the best of his knowledge, information 
and belief, contain anything impeaching his 
case, or suppotting or material to the ease of tlie 
defendant. JFtnet v. Morgan^ 42 L. J., Ch. 627 ; 
L. B. 8 Ch. 361 ; 28 L. T.'573 ; 21 W, R. 467. 

W^ere in an action for the recovery of land 
the defendant’s affidavit of documeuts claim, s 
privilege for certain docuraoiits on the grouiul 
that the 3 '’ relate solely to his own title and do nod 
tend to prove or support the title of the plaintiff,, 
such affidavit is suffieient, though it does ttot go 
on to say that such documents do not impeach 
the defendant’s title. Morru v. Mlwardsty 60 
L. J., Q. B. 203 ; 16 App. Gas. 309 ; 68 L. T. 26 
~H. L. (E.) 

in an action .brought, by a shareholder against 
a Company and its directors iu respect of an 
alleged misrepresentation in. the prospectus of 
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tho company that moi'o than 12.000 persons had corporation donied, an to tlieir hdicl only, thai 
inrolk'd themselves as animal suhscribers to the the books and documents would prove the alleyia-. 
company, the, defendants, in their aftidavit of tions to the cross-bill ; — Held, that this was not 
tioenments, stated that they had in their jios- .sufficient to protect them, but Ihar tlie eorpora- 
session ]2,i'>00 applications by persons wishing tion were bound to pj’oduce the books and docii- 
to be inrolled as annual suhscribers to the ments. (hmhc v.J^ondoit. Corjwrution, lb 1j. J., 
company, but that they objected to produce Ch. 80 ; 10 Jiir. 57, 

them, on the ground that they formed part of In a suit inst.ituted agaiiist tluj (joriioration of 
the evidence supporting their case, and did not London for discovery in aid of a del cnee to a bill 
support, or tend to support, the plaintiff’s case, by them to recover alleged, dues claimed by pve- 
and contained nothing imiieaching the case scription, the corporal, i(.)u admitted the imssessioii 
of the defendants: — Held, that there being of certain cliaricrs, ..kc.. relating to the matters 
imthing to shew that the defendants had mis- in question, which they alleged foriuei.1 part of 
conceit the nature of the documents, their their title, Init which they dul .ink with, sufficient 
affidavit was conclusive, and the plaintiff was precision deny might form part of plainf ifT’s 
not entitled to inspect them. FranJmidem v. title, or contain matter resiieetiiig their own 
(iarhCit Hovsf-fo-JIoiiKO Vijdp-eleanmi Cu,, 0(5 defence :--Held. that the plaintiffs were entitled 
Tj. 0. H. ()(!,>» : [181)7] 2 Q. B. fJ2 ; vti L. T. to ])rodne,t;iou of such documents. S. Cl, 1 Y. ik 
747 ; 45 W. R. 547— C. A. Coll. 0. 0. fffil ; (> Jur. 74. 

The expression “tending to make out the Where the bill charges that the defendant is in 
plaintiff's title” means his title to tlie relief possession of doeumeuts wliieh relate to the 
which ho seeks by his bill to produce. Clegtj matters in (luestinn in the suit, the di'feiuiant 
Mwomm, 22 Beav. 125; 2 Jur. (K.s.) 824. " caunot protect, himself from setting out a list 
Bill for a discovery whether, iu a mortgage and description of such doeunients by merely 
ino.de by A. to B., which had been assigned to alleging liis belief that they do not eontain 
the defendant, there was not some trust deelarcd evidence of or tend to show the iffaintitrs title, 
for the benefit of the plaiiititf ; defendant, by but he is bound distinctly to lu'gativi! the alle- 
answer, denied that there was any trust declared gations in the hill. Aft.-Cien. v. London (ho- 
for the plaintiff: the answer being replied to. ))or(iiion, 2 Mac. k G. 217 ; 2 H. <.k Tw. 1 ; 11) 
the question at the hearing was, whether the L. J., Ch. 814 ; 14 rJuv. 205. 

defendant should be obliged to produce the deed. The authorities on the aluivc points examined 
the court would not compel him to do it. Quinro. and comraented on. Ih. 

Hall v. Atldnson. 2 Ycni. 4()3. Where, on :i,n iiifonnation for tin dues, on the 

It does not cstablisii sufficient interest iu a part of the Duke of Cornwall, raising the question 
tirle-dccd relating to real estate, to warrant an whether certain lands were part of manorial 
■order for its production, that if its effect bo such wastes, it, ajipearod that the defendant being' 
.as is sworn to by the party claiming the estate seised of an ancient tenement, a party, tenant, in 
under it, legatees will lose the benefit of legacies eomnioii ndtli the duke, emiveyed 1o tlii' del’en- 
bequeafhctl to them by that pai'ty’s ancestor, dant liy indenture his share of nil ([uit, renfs 
from whom he immediately derives title. IV'dnnn arising within the manor, reserving the riglihs of 
V, Fonfer, M‘CJol. Y Y. 274. tin and of shooting, We. ; the defendant, )iy his 

Dofeudaut need not set forth aii account of aiiswor,setforthapoi'tiouoftliedeedofco7ivey- 
the ti'ansactions of a trade in which the idaintiff aiice to him, and stated, as to the lioiunlaries, 
preteiuLs to have heeii a partner, if there is a that they would appear from the deed: — Held, 
clear denial of the partnership. Jaoohft v. Crood- that tlie defendant was bound to jirodiice it, tJiat 
man. 2 Cox, 282. it might be .seen whether the an.swei- set it forth 

A mere statement by a defendant that the correct ly ; and also because the Crown, being 
produerion of the documents will not help the jointly interested with the imrty eouveyiug to 
plaintiS’s alleged title, will not protect them the defendant, might lake tuivauhge ot his acts 
from being prodnccd. MnnnolJ v. Feouc/i, 2 of owiiei'.shii). Aft.-Hen. v. LamhoFA Y, W Cull. 
J. W H. 320 ; 4 L. T. 437 ; 1) W. E. 010. 102 ; 8 L. Ex. Eq. 23 ; 2 ■lur. 098. 

Inaccurate Affidavit.]— Plaintilf made 'I’he plaint iff was entit led lo a legacy, whicli 

au affidavit of doeumenis cliiiming privilege as ni'',t<«hitor had charged on his o, stales not in 
to all documents in the schedule thereto, on tlie Tlie defendant stated that tlie 

ground that they supported the plaintiffs title, [<‘«hitor was tenant in tail of part of tlie estate, 
and did not support the title of the defendant. d, and lie admitted the 

Defemlant took out a summons for production, fjf wpy of adeed creating tlie entail, 

notwithstanding the privilege claimed when the stated that it did not, make out the plain- 

judge in chamhor.s ordered production of one of case:— Held, ho was bound In produce it 

the documents, and adjourned the hearing of the plaiatiJf.s itispection, as tending to .sliow 

rest of the summons into court. On hearing the ''jdat estates were in bettlement. Iloroy v. 
adjourned .summons ; — H.el(l,thatthe inaeciiracv ‘1 Beav. 97 ; J, Ch. 273. 

of the affidavit as to one document did not of **' prima facie eaic is shown by 

itself ilestroy the plaintiffs privilege as to the 1™' bill, a defendant cannot be e.Kcused irom 
rest of the seliedulcd documents. Leslie v. Caxe, ^^'''Big discovery nn the ground thati such dis- 
r>f5 L. T. 332 : 35 W. E. 515. ' W’very only tends to establish his own case. 

^ L ^ , . Fonder v. Atlmool, 1-1 W. E. 582. 

— - • wnen Insufficient.]; — In a cross- bill filed A bill alleged that money had iHien placed in 
against a corporation, wliich claimed an exclusive the hands of the defendant forceiliiin pavmen1.b. 
right to metage of grain and other articles, it was and inquired into tiic application of .such'niouey. 
alleged, that the right was of modern origin, and The answer averred, that the particular sum had, 
that the fees for metage had varied. The cor- by agreement, been placed in tlie hands of the 
poration admitted metage-books and other doeu- defendant without recoume from the plaintiff, 
ments to be in their possession, which were and submitted that no discovery could be asked : 
■evidence gt their title, and the officers of the — Held, that all the circumstances might lie 
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<‘ssontial in dccidin'r tlic nnnstruction of the 
nj^reoment. niid tfic answer was iusafticient. 
JJlsc‘kley v. M-i/irier, i Drew. 248. 

Denial of Opponent’s Interest or Title in Plead- 
ings,]— ib'eesnpi’a, cols. 763-763. 

Time for Production — Wot before Defence.] — 
A plaint iif cannot generally lx; coni})clle(l to 
produce to the defenrlaut a docinncnt relating to 
his own title only. tlK)Ugh such docnraejit is 
referred to in his ]>leiulings. until the defendant 
has [nit iti his defence. IVrh.iter v. WJic-wall, 46 
L. (Ih. 7dl ; 13 Ch. D. 12(t : 42 L. T. 868 ; 28 
\V. U. 6.31 ; and .see Dud.s v. ir/7//V7w.y, 46 L. d.. 
Oh. 3.32 ; 13 Cli. D. .3.30 : 42 L. T. 46!l : 28 W. 11. 

; 223 .:, . ' ' 

Dnder Former Practice at Common Law- 
Action for Wrongful Dismissal.] — In an action 
by a superintendent against a railway company 
for improperly dismi-ssing him from their employ, 
he is entitled to liaYe an inspection of all minutes 
■or entries in the company’ .s books liaving any 
reference to his employment. Hill v. O. W.Ity., 
lU 0. B. (N.a.) 148. 

Lunatic Asylum— Statutory Entries.] — In an 
action against the licensed koei>er of a private 
lunatic asylum, under 8 i: 6 Met. c. 100, by a 
person who harl been confined in it as a lunatic, 
for mismanagement and impro})ev treatment of 
him wdiile a [laticnt there, the court on aiijfiica- 
tinn by the plaintiif, unrier 14 k. 1.3 Yict. e. 61). 
s. 6, directeri ins[)eetion of the following books, 
j-eip'iirod Vw the first-mentioned statute to be 
kojit, i.c. “ The Medical Visitation Book,” “The 
Oase Book.” “The Yisiior.s’ Book,” and “The 
Patients’ Book” (that of the book of admissions 
and book of entries having been consented to) ; 
together with tlie order and medical certificate 
under which the [ilainlifE was admitted into the 
establishment as a patient. The inspection, how- 
ever. was ordered to be conducteil before the 
master, who should seal u{). uninspected, all 
])arts of the books not relating to the ]ilaiutilf'.s 
case, imi V. Philj), 7 Ex. 232 : 21 L. J., Ex. 
82 ; 16 Jur. 90. 

Agreement for Lease— Specific Performance — 
Production of Lessor’s Title— Easement — Vendor 
and Purchaser Act, 1874.] — The owners in fee of 
freehold laud commenced an action for the 
sjieeific [lerforrnancc of an agreement by the 
defendant to accept a lease of the land for a 
term of years. The agreement coutaiued (inter 
alia) stipulations for tlxe free use by the defen- 
ilant of a certain “ drive” as a means of access to 
the estate. By his defence the defendant denied 
that the plaintiJi’s had anj' power to demise the 
, laud, and alleged that it was subject to .restric- 
tive covenants ; — Ifcld, that, by virtue of s. 2 of 
tlie V-endor and rurclia>er Act, 1874, the defen- 
dant was not eutii led to discovery and [u’oduction 
from the pilaintilfs of the documents in their 
posse-ssion relating to the freehold title, though, 
if he had inised specifically any particular 
objection to the title, he might have had dis- 
covery of the documents bearing upon that 
point :— -Held, also, that the contract as to the 
“ druve’’ was a eoutrael lo grant, a lease of land, 
and that therefore the plaintiffis were protected 
from piroduction of their title •thereto by the Ven- 
dor and J’urohaser Act, 1874, s. 2. Jones v. 
Wntts, 43 Oh. I). 574 ; 62 L. T. 471 : 38 W. H, ! 
725— 0, A. ■ ' ■ ■ 


lb. Interrogratories. 

General Principles.] — A defendant who file.s 
interrogatorie,s for the exaniiiiatiou of a plaintiff 
is entitled to an answer with respect to all 
matters which tend to destroy the plaintiff’s 
ease, but not with respeci. to matters which tend 
to support the plaintiff’s case. Seivers Oom- 
mmloners X. trlusse, 42 L. J., Ch, 34.3 ; L. E. 1.3 
Eq. 302 : 28 L. T. 433 ; 21 W. R. 520. 

Wlien, therefore, a bill was filed to establish 
a right of common, and the defeiulant filed 
interrogatoi’ics requiring the pLaiutiffi to set, 
forth any instance in which the right claimed, 
by the bill had been eujojmd : — Held, that the 
plaintiff was not bound to answer. 

Soluble, tliat the plaintiff would have been 
bound to answer interrogatories with res[icct to 
instances in wliich the right had becir claimed 
and successfully resisted. Th. 

A defendant cannot caitqtel a plaintiff to 
answer suiy interrogatory, which itr effect asks 
him wliat evidence he Iras itr favour of his case. 
Each party may oiitaitr discovery of a, 11 matters 
relating to his own case, and is entitled to kirow 
what the o[tponent.’s etrse is, but rrot what is his 
evidence of it. S. C., 42 L. Ch. 345. 

Bill on behalf of the occu[»iers of land within 
a forest, whether residing within or without a 
certain mamtr, to establish rights of common 
over waste lands within that manor. Interro- 
gatory by defendant asking for instances in 
which rights of common, over lauds within the 
manor had been exercised by persons residing 
without it. Answer, declining to set out instances. 
Exception overruled with costs, Ih. 

Upon a hill of discovery in equity, in aid of an 
action, tire plaintiff is only entitled to a discovery 
of such matt evs a.s make out his own title, ami 
cannot comiiel a discoveiy of the particulars of 
his adversary's tide, and how he makes it out. 
TtKjilhjf V, lihdj'to, 33 Beav. 31. 

A [daintiff is entitled to discovery from the 
defendant, not only of tliat which constitutes bis 
(the plaintiff’s) title, but also for the pirrpoise of 
repelling what he anticipates will be the case 
set iq) by the defendant. This does not extend, 
however, to a discovery of the evidence irpon 
wiiich the auticijiatcd case of the defendant is to 
be snpportcil. Aft.-fron. v. London. (Joeporation, 
2 Mac. & G. 247 ; 2 Hall & Tw. 1 ; 16 L. J., Gh. 
314; 14Jur. 205. 

The object of the Act 21 Jac. 1, c. 14, was to 
pirt a defendant litigating with the Crown in the 
same situation as any other defendant ; but this 
statute does not apply in equity, where, in the 
. matter of discovery, the Crown and a .subject 
litigating together are proiisely on the same 
footing as ordinary parties. Ib. 

Semblc, a defendant cannot [wotcet himself 
from discovery on the ground of disclosing the 
evidence of his title, where his only allegation of 
title is negativing the title of the [daintiff. Ih. 

■WTiat must he Answered.] — Where discovery 
is sought in relation to matters in which the 
yilaintiffi has no interest, but as consequential or 
resulting from a character or title denied by the 
answer, and not otherwise appearing on the 
record, the plaintiff has no equity entitling him 
to discovery. If, however, the plaintiff’s interest 
in the discovery sought results from a ch-aracter 
and title alleged in the bill, and if the bill 
! properly avers that the discovery wifi .establish 
that character and title, and also' establish a case 
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of Ii'iiiKl. by til e lief endant affecting or destroying 
the plaintiff's remedios, the flefendant cannot 
withhold the diseoA>'ery by generally detiyiiig 
the character and title claimed by the plaintiff. 
Staintim V. Cliadwick, 3 Mae. & G. nTb ; 15 .lur. 
1139. Affirming 13 lieav. 320. 

Although a litigant party has no right to a 
discovery of the evidence of hi.s opponent’s title, 
yet he has a right to a discoveiy of the evidence 
in support of his own title, and in proof of any 
fraud which has been cranmitted to his injury ; 
and the plaintiff’s right to a discoveiy of material 
evidence in support of his own case and title is 
ivotrepelled, because, by exercising that equitable 
right, tiie defendant may be compelled to disclctse 
the evidence in support of his (the defendant’s) 
case and title. I//. 

The plaintiff and defendant respectively de- 
tluced their title from the heir-at-law of A., 
who died intestate in 17(18, equitably entitled to 
eortaiu premises, the legal estate of which was 
outstanding. In 1842 the defendant oht.'iined 
ex parte a conveyance of the outstanding legal 
estate under Sir E. Sudgon’s Acts. The plaintiff 
then filed his bill, alleging that the defendant 
had obtained the conveyance of the legal estate 
to himself, as the lieir-at-law of A., by false and 
fraudulent evidence. The bill contained interro- 
gatories arldressed to the discovery of the alleged 
false and fraudnletit evidence. The defendant, 
having by his answer asserted his own title as 
heir-at-law of A., and having denied that of the 
plaintiff, refused to answer any of the interro- 
gatories relating to the evidence on which he 
had obtained the conveyance, asserting that the 
discoveiy would disclose the evidence of his own 
title, and denying that the evidence was false or 
fraudulent, or that it would establish any of the 
allegations of the bill : — Held, that he was bound 
to make the rliseovery. Ih. 

The rule tliat party i.s not bound to discover 
his own case is confined to matters of title, not 
to marters of account, f'orhutf v. llawkinis, 1 
Y. & J. 426. 

Plaintiff having recovered judgment at law for 
1,400L against J. brings a bill, charging that J. 
had conveyed his estate to trustees, and lent 
1.O007. to A., in E.’s name, and pmying that this 
might be liable to plaintiff’s debts, defendant 
demurs, for that in !iis lifetime ho was not bound 
to discover Ids personal estate, aiul demurrer 
overruled. Smifli/ior v. Lewis, 1 Yern. 398. 
8. P,, -1 mjell V, Draper. IJ). 

And see Didder Dridfirs, 51 L. T. 818 ; 33 
W, B. 272, supra, col. 819. 

Plaintiff’s Claim Established as to Part 

of Subject-matter— Consolidated Title.] — Where 
an informant has made out his right to discovery 
rill respect of part of the foreshore of a port, the 
whole of which is claimed by the defeud.ants 
under one consolidated title, he is entitled to 
discoveiy in respect of the whole foreshore of 
everything which may repel the defendant’s 
title, and acts of ownership by the defendants 
ou other parts of the property are admissible as 
evidence ami are .subject-matter of discovery. 
Att.-Gen. x. jVeu'Casile-upon-Tyno Corporation, 66 
L. J., Q. B. 593 ; [1897J 2 Q. B. 384 ; 77 L. T. 
203—0. A, 

Instead of Production.] — ^The court will in 
many cases compel a defeiulant to answer direct 
questions, the answer to which the coint may be 
less ready to allow a plaintiff to seek by examining 
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the papers of his opponent. AH. -Gen. v. Thompson.: 

8 Hare, 116. 

2. Ix ACTTOX FOR Ukoovfhy ok Land. 
a. Discovery by Plaintiff. 

Liability of Defendant to Discover.] — A de- 
fendant in an ejectint'nt is not oxeiiq)i fi-(irn 
liability to make discovery o!’ docnimcnts under 
Oi’d, XXX J. AV’/c Dritish Mntual Jurestment 
Co. V. Deed, 3 C!. 1’. U. 196 ; 26 W. 11. 3.71. 

When Production not Enforced — Doenments- 
relating only to Title of Defendant.] — The owner 
in po.ssession of propei'ty cannot be com])elk;<l to 
produce bis title-deeils, or give evidence which 
may put hi.s rights in danger. Mnsherry x. 
Oliinnery, 2 Hog. 272. 

It is not, by the practice of tliis court, required 
of a party charged by a bill to have deeds .and 
document.s, Ac., in In's pos,s 0 .ssion. material to the- 
case on the fithor side, tli.'it lie slunild protect 
himself from producing (hem by ])lea.. T’he e.ouvt 
will take care tliat he be not called on without 
good reason to produce Ids M'oiirities, for they 
watch with jealousy proceedings instituted for 
that jmrpose, and will require an unanswerable 
case to warrant their interfeivncu in making an 
order for their production. Vioisiitarf x. Jiarber. 

9 Price. 641. 

A defendant will not be coni])eIled to produce 
title-deeds, ou the simple nllegatiou that they 
coutaiu recitals which will prove the plaintiff’s 
title. The plaintiff must produce the admi.ssioa 
by the defendant of that fact. Chapman x. 
Severn, 5 L. J.. Oh. 11. 

A plaintiff (in an ejoctraont action) Is not 
entitled to .see letters, pedigrees and eounterpart 
leases described as evidences of the dereiulaut's 
own title, merely to assist liim in impeaching tlur 
ilefcndant’s legal title. Dnnn x. Derrier, 18 
W. 11. 129. 

On the <leath of a lun.alic a bill was filed by 
one person claiming to be heir against anotlier,, 
for the appointment of a receiver ] lending the 
determination of the title. An order appointing 
a receiver w'as discharged on appeal, ami tlie 
defendant had got into possession : — Tlohl, that 
the bill having thereupon become a mere eject- 
luent bill, the court would not order the produc- 
tion of documents by wliich the iiliiintiff hoped 
to impeach the defendant’s title; and that the 
case was not altererl by tliere being in court 
a sum received on acecumt of rents. Jb. 

An estate being in lease, A. enters and receives, 
the rents during the eontinuanco of the lease, am 1 
afterwards continues in possession up to a period 
niore than twenty years distant from the time of 
his entry. Witliiu twenty years after the expira- 
tion of the lease B. brings an ejectment, and file's, 
a bill for di.seovei'y ; though the cjeciment might 
be maintained at law. a demurrer io the discovery 
is gfiod. Cholmondeleii v. Clinton, Turn. A jL 
107. 

Where .adult remtilo licfore marriage , agrees 
to accept in lieu of dower a xcni-chargc, she is 
bound to see that grantor has title to lands 
charged therewith. And, therefore, a jun’clmscr 
of other lands of grantor, which might otherwise 
have been liable in case of failure of siieh seenrity, 
is notmutitled to see by title-deeds that grantor 
has title to such charged lands. Simpson v. 
Gutteridye, 1 Madd. 609 ; 16 B. B. 276. 

Heir-at-law is not entitled to inspection of the 
deed which destroys his title as heir-at-law,. 
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(Lord) \\ Dumjamum (^LortT), 2 

_ A hill (Idcs, not lie- fur (liVcovcrv of evidcuco in 
iud of a ] jo-'-O'^so w s^uit. Muhntr r. M'lJnnr 

AVall. Lyit. :d!t. “ 

To a. bill of discovery in rdd of an aciinn of 
intrusion brought liya remaiiKlernian, in a devise, 

, after a lapse of thirty -nine years from the death 
<_>f th(i tonanr for life, anti Twenty-seven years 
ironi the time when the remaiinlernKiu atttunod 
the age of rwcnity-tnie. demurrer allowed. (Juth- 
hrri V. Crpiir.ij, 4 Bii, 12."). Ami see Pim-y. (hwl- 
uiii. Id. Fe.vVv‘ y. Li!,/kr, Ld. Mb. 

AfttT twenty years’ ]))lsse,s^ion, ami a deseoiit 
east, tlie heir-.ai-la w of a former owner liled a bill 
■for discovery of title of occupant, suggesting 
pretemled tluvise from his ancestor ; tlemurrer 
allowed. A.vo'fVr. d Aiistr. 7()U ; -l ll.ll.S.a-l. 

Hoir-iit-law out of juissessiou caTimit raise an 
equitable jurisdict ion for court to decree posses- 
sion of estate by adding to his bill for that 
purpose a pinyra' for delivery up of. title deeds. 
'i'uijlor V. (HatirUh\ 8 Idadil. 17U ; 18 R. E. 21U. 

IT ruler a snspccteil title to a le:ise granted by a 
corporation, a trust being set np against the 
lessee, on motion to cr)in]icl the corporation to 
produce surrendered leases, counterparts of re- 
newed leases, &c., no order was made. CocU v. 
oS’f. Liarfholowow ILoapit'tl . .8 Yes. 13.S. 

-- — Oath of Defendant.] — A phiintiff in an 
action io recover possession of land cannot obtain 
production of documents in the defendant's 
possession, which the defendant swears to relate 
, -sohdy to the defence of his own title. Li;vll 
\ v. Xvtmuhi.nl L. .T., C'h. -IdU : 2U Ch. .D. -iJl-l ; 
14(1 L. T. 77)2 ; 80 Yb 11. 498. But ure 7)2 L. J., 
m. 887 j ; 8 App. Cas. 217 ; 48 L. T. 585 ; 81 

1y. R. (118. 

I A })laintilf who claims common appurtenant 
’fver the waste of a manor is not necessarily 
|ntitlefl to production of documents relating to 
Jlie manor, and admitted to be iu the jjossossion 

the lord of the manor, where the defendant 
denies that they contain anything .supporting the 
claim. Miuct V. Martian. 11 L. R., Eq. 284 ; 24 
L. T. 120 ; li) IV. R. 874.' 
r A plaintiff died a bill in equity to establish a 
•right of common of vicinage over a common 
■within a manor of which the defendiuit was lord. 
By his answer the defendant detiied the plaintiff’s 
right. : — Held, that he was entitled to production 
-of tlie records of, and documents relating to, 
courts b.aron held within the manor, to the pro- 
duction o'f accounts atid memoranda relating to 
the digging of gravel and cutting of turf on the 
-common, and to have a list of the documents 
relating to the title of the lord of the manor; 
but not to have such doeumciils produced, the 
sk’fendant staling by atlidavit that they related 
exclusively to his own title as lord of the manor, 
and did not in aTiy way tend eitlicr to establi.sh 
the rights claimed or to defeat the defence to the 
■suit. Ih. 

Against Mortgagees.] — By a deed of 

sotthiiueut a general power of appointmeut over 
estates was I'escrvod to the set.tlors, subject to 
which the estates were limitctl to the settlora for 
their lives, with reraaintlcrs to other persons in 
strict seltieuieuf. 'I'lic settlors exe<aited their 
power of appointment by mortgaging the estate ; ' 
— Held, that the uiorlgagees could not, in a suit 
for rcrlcnqjtion brmtght by one of the remainder- 
men, 1 k^ ordered to i)roduee the deed of settle- 
YOL. V. 


ment, or to give any discoverj' as tort. ChiaJmter 
V. IhmeifaTl (^MarquhLi^ 'S'k) L. J., Oh, 694 ; L. R. 5 
Ch. 497 ; 22 L. T. 458 ; 18 \V. R. 531. 

\Vhere an executor and trustee of a t&stator 
was also a mortgjigee of part of his estate, 
he was allowed to withhold f njni prodactioii the 
mortgage and other title deeds of the security, 
but not certain acconnts and writings relating 
thereto, which, it vva.s said, might also affect the 
te.stator's general estate. Fruruiati v. Butlrr, 
Triijd, In re. 9 L. T. 405 ; 12 lY. R. 94. 

\Vhere a defendant appears to i.)e a bare trustee 
for the plaintiff, ami offers no cxplamition to the 
contrary, the court will compel the production 
of deeds and documents admitted by Ids answer 
to he in hi.s possession. Thu court will not, upon 
the motion before tiie licaring, compel an in- 
cumbrancer to produce at tlie licaring deeds which 
are admitted by liis answer, but which are liis 
title tieeds, even though tlie plaintiff may have an 
interest, in such deeds ; but, under cireiunstances, 
the court will direct them to lie [iroved before the 
examiner. Sjiaidte v. Montriau, 1 Y. & Coll. 103. 

The mere circumstance of a ilefcndaut in- 
corporating a tleed in his answer, whether by 
, referring to the schedule or otherwise, is not a 
ground for compelling its production, if in other 
respects such compulsion would be inequitable, lit. 

Mortgagee insisting, by his airswer, that he 
is not bound to produce his title deeds, but 
admitting that he is mortgagee of jiart of cer- 
tain estates, is not bound iu answer to the 
inrpiiries of tlie bill to .say what part, as that 
would be stating the contents of his title deeds. 
Adflimii V. Walker, 4 Y. <1; Coll. 442, 

Against Volunteer.] — One claiming under 

a voluntary conveyance from tenant in tail, not 
compellable by the issue iu tail to discover the 
deed of entail. Bunco v, Philijiti, 2 Vern. 50. 

When Production Enforced.] — In a suit in- 
.stituted iu aid of proceedings at law to estaijlish 
plaintiff’s title as the heir-at-law of a certain, 
person, tlie defendants filed a ])Ica to the whole 
of the relief, travensing the fact of his heirship, 
and put in an answer to a part of the dtscovei’y 
sought by the bill, merely stating their inability 
to .set forth whether the plaintiff had descended 
from an ancestor of the person wliose heir he 
claimed to be : — Held, that notwithstanding 
the plea, the plaintiff was entitled to have the 
usual^affidavit as to documents made by the de- 
fendants. Kettlowcll y. Barstow, 40 L. J., Ch. 
375 ; 24 L. T. 420. 

A party claiming to he Jieir to the lunatic, 
pevmittetl, after the posse.-^sion of the estate had 
been given up to the parries reported to lie tlie 
heirs, to insjiect deeds aTid documents remaining 
in the master’s office, which it .seems may be re- 
tained till a proper investigation has taken [ilacC, 
JiJie pat'te (Jlwrlte, Jac. 589; 23 H, R, 1.50. See 
Small V. Attwood, 1 Y. & Coll, 87. 

A bill was liled on the 7th January, 1837, and 
stated that in 1773 T. M. devised some estates to 
1.10 sold to pay certain ciiarges.aml subject there- 
to to liis wife for her life, and after her death 
to “the incorporated society in Dublin for pro- 
moting English Protestant schools in Ireland,” 
and their successors for ever, that the wife paid 
the charges, and in 1801, assigned all her title 
in the estates to I. H. R., subject to the charges 
after her decease; that in 1801 the wife djed ; 
that afterwards the plaintiff.? got pn.sse3sioTi of 
part of the estates, but that I. H. R., and the 

•31 
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{leEeiuIaais as his ^levheos. r^'huuea |iu-se,4’.]i ,,f 
ihe gii.Krr [.iiftion thf nutl wpip isl- > 

ill }')i'>.si;t.S3ion of all rho cnnmutn tifle ivhii.'h 

thL-\ r--fuM,ii ti. lUlivtr up. Tiio ’oill 
that tlie ilofejohints alleged l: lie eliai-ges were 
siill^uupau!, auii that after tita ik-ath uf tlai wife. 
I. N. H. never tlenieil the piainfitl-,* right r.* the 
estates suhjoet to his uwa lieu for i Ke elm rges, 
hur merely professed to hold the larifis until 'i!ie 
aeccmut on hnot thereof siiuild he olriso-.l, auil | 
even oireivil to refer to arbitration all questions! 
toiidiing ."iich aerount as the only matters In i 
dhpate ha woeu him and the plauitiH's: — f!>-ld, i 
that indeperuliiut of the quest iun ujion the trisl. ‘ 
enactments, a deimirrer on the iv-c-iud was 
extensive, llte plaiutiiTs lieiiig eiu.itUHj loadh-; 
covery of the common title deeds, au.l to have 
them hronght iiitu cotut, and to he informed 
whetlier tiny sum was due on the charges ailVet- 
ing all the (.-.state.s, and also beerui-^e flic- defmi- 
dants, who claimed under tire will i>f T, M., hail 
no right to resist that part of the liill which 
sought to c-.tabli.di the will against the heir. 
IiU‘t>rpoi‘tiiiul Siu‘'idij v. Itirkiml,s\ Sim. k .Sc. o.oy. j 
Where the respeotive titles alleged hy tliej 
plaintiif and defeiulaut were antagonisiie. the ! 
plaintiff claiming the reversion in lands, alleged | 
to be in the possession of the defendant as Ies>ee. j 
and the defendant claiming to be ontitieil in fee ! 
to such lauds, but arlmittiiig that he derived his 
title under a person allegetl hy the plaintiff to 
have been lessee only, and that' the parcels men- 
tioned in the deed under which he olaimeil, iji 
some respects, although not wliolly.'corre.sjioncled 
with the p.arcids descrihed in the demise to such 
alleged lessee, it was held that the [ilaintiff was 
entitled tu a di.seovery of .such parcels, and to a 

S roduction of so much of the purcliase deed as 
escribed them. Ait.-Gi-si. v. Thomimui. W Hare, 
115. ' I 

A statement that the plaintiff has been in 
adverse possession twenty years, sufficient to sup- 
port a bill of discovery. Jvi' ch v. Eeo mi. 2 J tir. 03!'. 

Question as to Boundaries.] — Where 

there is a dispute as to boundaries or unity of 
possession a defendant must set fortli how he is 
entitled, f'lifoiijmniooit v. Tofiif nn (^L’anniii/i), 2 
Atk. 112. 

Mortgagee of an estate p.artly in settlement 
must iliseover the boundaries. i<(n>dt; v, Jiltu-lt- 
hu'nv, 3 Yes. 225. 

Defendant standing in a Fiduciary 

Eelation to Plaintiff.] — Oidigatioii of a ])ariy 
holding a liduciary olHce under .'uiotlier, to nualce 
discovery of. the particulars of an adverse title 
set up by him. Aft. -Gen. v. Loiulon Corpurtifion, 
12 Beav- ti ; IS Jj. .L, Ch. 314. Affirmed 2 Hall iV, 
Tw. 1:13 .Tur. '173. 

A trustee, under the circumstances ordered 
to produce the title deeds (mmitioned in the 
schedule to his answeiO of an estate tffiarged in 
the bill to have been ]uirchaaed with the trust- 
money.s, 1 hough lii.s answer alleged that it was 
purchased witli his ttwii money, and that the deeds 
const ituted his own. title. Furrer v. IIiiMumion. 
3 Y. k Coll, (m ; 9 L. J., Kx. Eq. 10 ; H Jm-. 11 lU. 

Documents produced by Defendant to 

Defeat Plaintiff.] — The court does not usually 
compel a party to produce his title dectis as 
evidence ; but where a party produces them to 
defeat his adversary, the opposite side is entitled 
to jiiL iuspection of them. Grange v. Caan, 2 
Y. & J. 241. 
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Plea of Purchase for Value without. 

ISTotice.] — All action having hccii hnuiglit in the 
chraicerr ilixmon to recover }m.»se.ssii:)n of lariil and 
tdaiming produetlon and delivery uf documents 
.uH-'gLd TO he materir.l t.i the phiintiif- title, tiie 
.h-f.mdaui^i.ka a-d that t!ic\ were pureliiiM'r- i'oi 
valuable eon.-ideration withniir notice, and ou 
this ground objected to the discovery and pro- 
duction of certain docuuieuts of title. : — .Held, 
that the olyiefjtion was iuvaiid for the foilowing- 
vason : — lb'f<;>ro (he ..Iitdicaturo Act, 1873. a iiica 
'f pTii'cIui'C for valuahle cousideratiou withoui 
notice was not available against either discovery 
-•lief ciaimed in those crises in which, the 
■ of ciKaicery hud jurisdiction 

with the cojniii.m law courts upon legal t it les ; 

2-i, :su]j->. 2, of that ac,!, therefore, gives no 
pi'oti;..a.ic.!i to ihe dofoadants, the court having- 
now compit.'.te jurisilii'liou over (iic whole, aetion. 
Go! V. .Enuft/. iwii/K .*>(1 b. .1., i 'h. !'8!) ; 12 App. t'as, 
;,iuO ; .at; L. T. 77.8 ; 3(1 V.". II. 213— TI. !.■. (E.) 

Documents mast he included in Affidavit of 
Documents, though they need not he Disclosed.] 
— Tim (iefendant. in an action to recover pnssL'.s- 
sioii of 'lomiiied premise', on a forfeiture for breach 
of cn%-e!ianr. may he onlcfed to nmke an affidavit 
of documents, hiit he may rcfime to disclose any 
dcicniuimts wliicli wiaild establish the case of 
forfeiture auainst iiiin. Fniniril v, Um/ilnr/tin). 
44 \T. K. (IffiJ— C. A. 

In Action for Title Deeds.]— Action for title 
deeds. Plea, that the title ticcds belonged to. 
P.. deceased, under whom the jilaintiff claimed ; 
and 1’., being indebted to X., agreed with hhui 
that he should hold them as a security by wa}’ j 
of equitable mortgage, and he so held them, the’ 
debt remain iiig unpaid: and that X. died, am.'' 
iippointed rlie defendant executrix. In answe 
to interrogatories, tlie defendant admitted the 
site laid in her possession a memorandum tin 
the deeds should remain in the possession of l!' 
until refiaymeiit; of the money : — Held, that th 
plaintiff was entitled to an inspection of th 
memorandum : tind also to have ptartieular-s o.. 
the lieu relied upon hv the defendant. Owen, v. 
.\iej.-.mn. 3 El. cV E].'(!t>2 ; 30 L. J., Q. B. 12.5;, 
7 ,Jur. 497 : 3 L. T. 737. 

Assertion of Privilege — Sufficiency.] — &'e- 
ante, cols. 954, 955. 

By Interrogatories.] — In an .action for the 
recovery of land the plaintiff is entitled to dis- 
covery :is to all matters relevant to his own 
and not to the defendant's case. In an aciion 
fur the recovery of land tlic plaintiff claimed as- 
a.ssignee of co-hei rc-ssi-n of a deceased intestate- 
owner of the laud, and the defendant relied on 
his pos¥e.ssiiin and abo .set up the Statute of 
Liinitalious : — Hold, iliat the plaintiff was en- 
titled to interrogate the defendant as to uiaitcrsi 
relevant to the pedigree and heirship of hi,s 
a.ssignora and as to alleged admissions by tlie 
defendant that his po.-ises.sion of the land was as 
trustee for the intestate and her heirs, even 
though tlie plaintiff might have other means f»f 
proving the facts inquired after ; and that the 
defendant must answer the iuterrogatork!.s in 
substance, subject to any privilege ag.aiust par- 
tieulfir di.scovery which he might be entitlal to. 
claim, Lyell x. Kennedy, 52 "L. J., Ch. 385 ; 8 
App. Cas. 217 ; 48 L. T. 58.5 ; 31 W. E. (ilB— TL L. 
.(E.). And sec Wrentmore v. Ifaglenj., 40 L. T. 741. 

The bill stated the plaintiff’s title to an 
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tinrlhitled moiety of an estate, ami that the 
plaintiff had ])m’c]iasc-d the other moiety, hut 
that the dcfcaidants allegeil that they were 
entitled In that moiety nmier a settlement ami 
a ■will antecedent to the plaintiffs pm’chase. 
The jirayer was for u derdaration of the rights 
of till* parties ami a petition. The hill required 
the defendants to discover wliether they had 
not re].)resented that they were entitled under 
the settlement and will, and to set forth the 
contents of those instruments and the nature 
of their title, and to set forth a schedule of 
documents in their power, in the usual way. 
The defendants, in their ansv.'er, submitted that 
tliey ivi.-re not honud to make this discovery, 
and., after admitting the pos.session of certain 
dncumeut<, denied having in their power any 
otliers relating in any manner to the title of the 
pilaintiff : — Held, on o.v:eeption t,o a rt'port of the 
master, finding tlie answer suilieient, that the 
defendants were hound to set forth whether they 
had made the alleged representations as to their 
title, but not whether sucli representations were 
true, or to discover the nature of their title, 
and that they must set forth a schedule of all 
documents in their jiinver. Puftrr v. IFriUer. 
2 De (i. & Sm. 410. 

Bill praycfl that the defendant might state the 
particulars of his pedigi’ce as hoi]’, and of the 
births, baptisms, marriages, deaths, or burials ; 
demurrer allowed. Inj\. Kt‘lu‘iL'icl\ 2 A^es. J. 
679 ; 3 R. E. 30. 

And see ante, cols. SI 7, 81S. 


b. Discovery by Defendant. 

Bill lies to discover the title of a person bring- 
ing ejectment, and to see if it is not in some 
H other. Metcalf v. Harvey. 1 A'cs. 249. 

A A. brought an ejectment against B., where- 
upon B, fled a bill of discoveiy in equity against 
lOA., seeking to discover under what title ho 
■e claimed at law, and hoiv he made it out : — 
t’Held, that B. was not bound to give this dis- 
o covory. Intjillyy v. Shafto. 33 Beav. 31 ; 32 
d' L. J., Ch. 807 ; 9 Jur. il41 ; S L. T. 785. 
ly To bill to stay proceedings in an action 
brought by defendant, as landlord, on account 
of dilapidations of buildings by plaintiff as 
tenant, and for a discovery whetlier ilefendant 
has not since comnieucemont of action assigned 
liis interest in buildings, defendant canucEpro- 
tect himself from discovery by plea, that when 
dilapidations were committed defendant was 
entitled, and that tlioy had over since continued 
out of repair. Bedford QDnlte) v. JPXamara 
1 Price, 208. 

In a suit by the owner of lands adjoining a 
manor to establish a right of common appur- 
tenant to his tenement : — Held, that the defen- 
dant, though not a tenant trf the manor, was 
entitled to require the production of all docu- 
ments which might support his claim. Minetx. 
Moryan, 18 AVh R. 1015. 

The defendants, before jmtting in iheir state- 
ment of defence, moved for the production by 
the plaiutiJis of the. eonvcyance under which 
they hold their land, in order to ascertain whether 
it contained a reservation of minerals : — Held, 
that, the land having been conveyed to the 
plaintiffs in fee simpie, they were primii facie 
entitled to the land down to the centre of the 
earth, and unless the defeiidauts could shew 
that tliey were not so entitled, the plaintiffs 
could not he compelled to produce their title 


deeds. Eyrc-mont Burial Board x, Kjrciaont 
Iron Ore f\K, 49 L. J., Ch. 023 ; 14 Ch. H. 158 j 
42 L. T. 179 ; 28 AAh it 594. 

<4. hail beim in undisturbed pc>sscssion of lands 
from 1822 to 1855, and his father liad previously 
to 1822 been in po.ssession of the same lands. 
Ill the year 1855 E. brings ejectment for the 
lands, claiming to assert a title through people 
named F. and W. G. allegcfl that no such 
people as F. or AA'". liad ever been interested in or 
eouneeted with the property, and filed a bill of 
discovery against E., praying that the defendant 
might discover and set forth “ in what character 
or right, and under or through what person or 
persons, he claimed to be entitled to Ihe }insscs- 
siou of the premises ; or what was the miture of 
his cL’iim, and how he made out the same” ; and 
iilso praying for ,'iu iiijimetion to restrain the 
action until the discovery given. InjunctiGn 
granted until answer. Garle v. Bolnimm, 3 Jur. 
GV.S.) 633. 

Obligation of a party holding a fiduciary 
office over jiropeity under another to make a 
discovery of tlie jiart ieulars of an adverse title 
set up by him. The corporation of Loudon, as 
conservators of the river Thames under the 
crown, claiming the freehold of the bed and 
.shores : — Hcdd, bound to discover the charters 
under which they held. Att.-Geii. v. London 
Corporation. 12 Beav. 8 ; 18 L. J., Ch. 314. 
Affirmed 2 Hall & Tw. 1 ; 13 Jur. 973. 

A cross-hill for discovery of evidence charged * 
that the defendant was aware that the evidence • 
to be given in support of his pedigree in the 
original hill p-as not true, and sought for a . 
discovery of the residence, profession, marriage, 
age and period of the death of each of his . 
ancestors as stated in the original bill, and of the 
children of each, the nature and particulars of 
the evidence of the defendant’s pedigree, what 
inquiries he had made of his witnesses, with the 
name and residence of each witness, together 
with the facts which each could prove, and when 
and where the defendant got possession of any 
deeds, ikc... evidencing his pedigree, A demurrer 
to a discovery of these and other similar matters 
was overruled ; the court holding that a defen- 
dant ill a cro.ss-cause cannot resist a discovery of 
matter as to which he might himself have 
enforced a discovery in the original suit. A 
party defending a possession is entitled to more 
consideration in a court of equity than a 
claimant seeking to disturb it. A discovery of 
evidence is not confiaed to a disclosure of such 
facts only as will teml to establish affirmatively 
the case of a plaintiff in possession. A person in, 
possession is not to be called upon by a claimant 
to disclose bis title-deed.s, unless it be shew'n 
that there is a common title, or that they will , 
aflimiatively establish the claim. O' Connor x.. 
Malone, San. & Sc. 516. 

A ilemurrcr was allowed to be amended by • 
confining it to so much of a cross-bill (not in aid' 
of a defence at law) as sought for a discovery of 
the names and residence of the witnesses for the 
plaintiff in the origiJial suit, and of the evidence 
which they could give. JiL 551. 

A. being in possession of an csiate under a 
decree in 1783, B. filed a bill against him to 
recover the estate, and brought a writ of right 
for the same purpose. A. then filed a bill 
against B., seeking for a discovery of matters 
relating to B.’s pedigree, and praying that B. 
might elect whether he would proceed at law or 
in equity, and that, if he elected the former, that 
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production;: cannot be enfoi'ced in a court of law. 
M'Elmici} V. CoiuwUan. 17 Ir. C!. L. U. oS. 

In an action for libel : the plaintiff, in his 
atSdaTit of documents, stated that he had in his 
custody, in his capacity of governor of a colony, 
copies 'of cominmiications which had ])asse{l 
either between the secretary of state for the 
colonies and himself as such governor, or between 
the roval commissioner appointed to inepdre 
into the affairs of the colony and himself as such 
governor, or between the commissioner and the: 
secretary of state ; and that the attention of the 
secretary of state had been directed to the 
nature and dates of the documents, and that he 
had directed the plaintiff not to produce them, 
and to object to their production, on the ground 
of the interest of the state and of the public 
service, and that the plaintiff, therefore, objected 
to produce them on those gronnds : — Held, on 
motion for liberty to inspect the documents, that 
tliemotionmust he refused. IL'idipkhii v. Wi'hjht, 
r>7 L. J.. Q. B. 5:50 ; 21 Q. B. D. 500 ; 50 J.. T. 
823 ; 53 J, P. 52. 

Documents belonging to Colonial Govern- 
ment.]— An action was brought against the 
agent-general to a colonial government by per- 
sons who had entered into a contract with that 
government and who claimed relief in respect of 
a sum of money which they alleged had been 
received by the defendant from that government 
as trustee "for the plaintiffs, and afterwards, in 
breacli of trust, repaid by him to that govern- 
ment. On an application by the plaintiffs for 
discovery of documents by the defendant, he 
made an affidavit specifying certain documents, 
bat objecting to produce some of them on the 
ground that he had no property in them ; that 
they were the property of the colonial govern- 
ment (which was not a party to the action), and 
had been acquired by him merely in his capacity 
of agent-general, and subject to the directions 
of that government ; and that the prime minister 
of the colony had directed him not to produce 
the documents, e.vcept under an order of tlie 
court, and to object to their production on the 
ground of the interest of the state ancl of the 
public service. The plaintiffs then took out a 
summou.s to compel production of the documents, 
which the defendant objected to produce : — 
Held, that an official was only entitled to take 
copies for his owm protection, and to use them 
fur that purpose and not for ordimu'y purposes, 
and that it would be a dereliction of duty on the 
I part of the defendant to produce documents 
which he knew his superiors objected to proilucc, 
and that the court had no jurisdiction to onlor 
him to do so. Wni/M v. JIUls, G2 L. T. 558. 

Affairs of East India Company.] — A corre- 
spondence having passed between the court of 
directors of the Jiust India Company and the 
commissioners for the affairs c.f India (in pur- 
suance of the requisitions of the 8 & 4 Will. I, 
c._ 85), relating to a dispute which iiad ari.sen 
with respect to a commercial transaction in which 
the company had been engaged with a third 
party, is, on the ground of {rublic policy, a ])rivi- 
leged communication. Smit/i' v. AW 7'//dia 
ft»., l _Ph. 50 ; 11 L. J., Ch. 71. 

An inde[)erident sovereign prince was ])o.ssessed 
of two promissory notes of the East India Com- 
pany. ^ In tlic course of a war between this 
sovereign and the company the notes were taken 
as spoils of war. The prince filed a bill in equity 


YI. PUBLIC POLICY. 

Affairs of State.]— In an action ag.airist the 
secretary of the Hoard of Trade for acts done by 
the hoar.rs servants, an order having been oIj- 
taiimil for <liscovory of documents, he mmle an 
affidavit .stating that he Ijad, as secretary to the 
board, certain official docinnents in his nlficial 
custody and control, and that lie objected to state 
anj’thing further with respect to them on the 
ground of public policy : — Held, that this was 
insufficient to establi.sh the privilege claimed. 
Aai/t V. Furrer, 87 L. T. -IGD. 

Scaible. it is not enough to state, iu ,a mere 
formal affiilavit, that discovery is objected to on 
the ground of laiblic policy : but it should appear 
that the mind of a responsible person has been 
brought to bear on the question of the expediency 
to the public interest ox giving or refusing the 
information asked for. 75. 

In sucii an action, tlie defendant not having 
denied his responsibility for the acts of the ser- 
vants of the board, possession of documents by 
the board which are under his official control, is 
posse.-!Sion by himself. 75. 

When a collision occurs between one of the 
queen's ships and ii ship belonging to .a private 
owner, and tlie captain of the queen’s sliip makes 
(in aocox'dance with the nsna! practice) a report 
to ttie lords of the aduiirahy. the court of 
admiralty will not. in a cause against the cap- 
tain, iu which an apiicamnce has been cntereil 
by the queen’s proctor ly order of the lords of 
the adniiraliy, onlcr it to be produced for in- 
spection by the opposite [larties if the secretary 
to the lords of the atlniiralty makes an affidavit 
to the effect that such production would he pre- 
judicial to the public .service. 77.17., s'. ErlUiv- 
plu»iAi L.I., Adm. 5; 81 L. T. 75(5; 28 W. II. 24S. 

If production of st.ato paper would be injurious 
to pulilic service, public interest must be cou- 
aklered before interest of a private suiiox*. JBmt- 
mn V. S}iem\ 5 H. N. K8s ; 21) L. J., Ex. 480 ; 
6 Jur. (.v.s.) 780 ; 2 L. T. 378 ; 8 W. 11. 544. 

The question of injury to puldic service is to 
be detcrmineil not >>y judge, but by head of 
deparlnmnt. 75. 

Official Communication.] — Reports made iix the 
discharge of the duties of their x’espcctive offices 
by goveimment officials to the crown, or its 
Teprestb.tatiYeE, are state documents and their 
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a,c;Tunst tlie cfiiripaiiy fur tho recovery of the 
nu1<‘3: aurlnjoii the coming in of the answer, 
moved for fhe produetiGii of documents : — Held, 
that he was not entitled to their production, 
they being political comnmnieations, relating to 
matters of government and state affairs, which 
had jiassed between the companv and their 
agents. (Wr<j (n,tj,ih') v. J^ad LiiVia Co., 2a 
H. d., t'h. :U:> ; 1 W. It. 421 ; 8 Do (J., 31. 3: (.1. 
1H2 ; 2 Jur. (N.s.) 407. 

The refusal to compel such production is 
grounded on the rea.son that such production 
would be prejudicial to the public interests, and 
therefore against public policjg and also that 
Kuc.h matters arts front their nature, exempt from 
municipal jurisdiction. Ih. 

^eiultle. that document.s notin the nature of 
political communications are not protected from 
productiou byhavitig been sent along with docu- 
mciiTs which arc protected as having a political 
character, Ilj. 

Books of Bank of England.] — To a bill for 
discovery (\f stock standing in the manic of the 
plaintiff's late father, either alone or jointh^ for 
twenty _years before and at his death, and for an 
inspection of the bank books containing the 
entries of such stock, the bank, in their answer, 
set forth an account of the stock, but declined on 
public grounds to set forth a list of the books 
containing the entries : — Held, that they were 
not exempted from the production of their books, 
and therefore ought to set forth a list of them, 
Mesioji V. J3an1i of UnyUnd, (5 Sim. 192. 

And Evidence (Public Documents). 


DISENTAILING DEED. 

Son FINES AND RECOVERIES. 


DISORDERLY HOUSE. 

1. Unlu'e fined 1‘lacen of ddntertaifiment, 969. 

2. Urotliels, 972. 

6. Sunday EntoHalnments, 974. 

1. Unlicensed Places op Enteetainment. 

Stage Plays,] — P>y Id Geo. 2, c. 28, all places 
for tlie exhibition of stage entertainments must 
be licensed. Ilex v. Handy, 6 Term Rep. 286. 

But tumbling is not an entertainment of the 
stage vathin the meaning of that statute, Ih. 

The appellant was the owner and occupier of 
a building which he gratuitously allowed to be 
used on a few occasions for the performance of 
stage plays, to which the public were admitted 
on payment, for the Imnetit of a charity. The 
appellant had no licence for the performance of 
stage plays in such building Held,' that he 
was rightly convicted of having or keeping a 
house for the public performance of stage plays 
■without a licence under 6 & '7 3Tct. c. 61, :s.-2. 
Shcllr-u V. llrthell 63 L..J.. 31. C. 16 ; 12 Q.'B. D. 
11 ; 49 L. T. 77i) ; 32 W. R. 276 ; 48 J. P. 244. 
Sec aim Theatre. 

Music and Dancing.] — The statute 25 Geo. 2, 
c. 36, extends to houses kept for the purpose of 


private dancing, nrst to imhlic. places oidy. 

V. 1 Esp. 2.5. 

Taking Money.]~Aiid it is not al,i.soiurely 

necessary that the party who keeps the house 
.shoulii takt! money at tlie door. Archer v. Tl't/- 
ll/Kjrice, 4 Esp, 186 ; 6 R. R. 8.51. 

VTicro a room tibove the bar of a public-house 
was used for music and dancing every night, 
although no piayiiieiit was required, and there 
■was no public invitation to the room, the keeper 
of the hoii.-e is liable to the penalty of IddZ, 
under 2.5 Geo. 2, c. 36, s. 2. Frailimj V. J/en.sen- 
\yer, 16 L. T, 494. 

“ Eeepijig” House for— Occasional Dse.] 

— A hoiwu is not " ke-pt for ]ntblic dancing or 
other public et'itertaiument of the like kind” 
within t,he 25 Geo. 2, c. 36, s. 2, if a concert to 
which the public is admitted on jtayniont of 
money is given on one day in the year, although 
tlie house imiy be used on other ilay.s in tho year 
for dramatic eiitortainmentsundera licence from 
the lord chamberiaiu. Siiers v. Coiujuent, 28 
L. T. 402; 21 \V. R. ,524. ' 

But :i mere temporary use of a room in a 
public-house for the purpose of dancing on a 
particular festival or <iccasion. does not subject 
the owner to the penalty of tho statute. Sli utt 
V. Lewis, 5 Esp. 128 ; 8 R. R. 140. 

In an action to recover the penalty for keeping 
an unlicensed house for public dancing, it ap- 
peared tliat music, dancing. A'c., had occasionally 
taken place at the defendant's house (a public- 
house), that no money was taken by him for 
admission, but the rooms were let to persons who 
sold tickets and received money for admission at 
the door ; but there was no direct evidence tliat 
the defendant knew of this practice : — Held, that 
there was evidence to go to the jury of a keep- 
ing of the house by the defendant for the jnir- 
poses mentioned in the statute, and that the judge 
was wrong in directing a nonsuit. Marhs v. 
lienjaniiiK 5 M. & \V.‘56.5 ; 2 31. Ac 11. 22,5 : 9 
L. J., 31. G. 2U ; 3 Jur. 1194. 

A room in which nuisical performances are 
regularly exhibited, though it is nor kept or 
used solely for that jnii'poso, is within the statute, 
and requires a licence. Belli s v. Beale, 2 Esp, 
592. 

A room used for public music or dancing i.s 
■within the statute, althougli it is not exclusively 
used for those purposes, and although no money 
is taken for admission ; but the mere accidental 
or occasional use of a room for either or both 
those purposes will not be within the statute, 
Gregory v. Twfj'n, 6 Car. &; P. 271 : 1 31. A Rob. 
313.’ Gregory X. Tavernor, 6 Oar. Ac P. 281. . 

Evidence that House Unlicensed,] — I'roof 

that there is nothing painted on the house 
denoting that it is licensed, is sullieient priina 
facie evidence in an action for penalties that it 
is niiRceused. Ih. 

Essential part of Entertainment.]— A 

local act in language very similar to 2.5 Geo. 2, 
c. 36, s. 2, enacted that “no house, room or other 
place witliin the borough shall be kept or used 
for public dancing, music or other public enter- 
tainment of the like kind” without a licence ; — 
Held, that to bring a case within the statute, 
the music anil tlaiieing must be an essential part 
of the enlertainment, and not merely accessories 
to it. It is nor necessary that theilaneing should 
be by the public. Guaylicnl v. Hatthews, 6 
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B. & S. -iT4 : M L. J., M. C. 116 ; 11 Jur. (lT,S.) 
6:ii; : 18 W. K. 67'.?. 

Where dancing is not the principal part of a 
public entertainment, even Though it is the prin- 
cipal part of a particular performance in the 
entcrtaiimient, if that particular performance 
be not a principal piart. of the enteitaimnent, a 
dancing licem.'e is not ret[uired nndei’ 25 Geo. 2, 
c. 86, s. 2. H’ai/ v. JiiffiiclL 1 Gah. & E. 112. 

Refreshment Room.] — A. kept a room 

which was used as a sni>[jer room and pjlace of 
general refredmient, there being at the end of it 
a rai.scd platform, on whieh stood a piano, and 
tvliei’e song.s were constantly snug, rrogrammes 
of the jieriVmnance wean laid aljout in difl‘erent 
part.s of the room. I'he company was respect 
ahk\ and no money was paid for adniLssioii. no 
any extra clnirge made for the artiides consumed 
there. An ac.tion having been brought for a 
penalty under 25 Geo. 2, c. 8(>, tlie jiulge directed 
the jury lu .^ay whether the room was used for 
the pmpose of supplying refreshments in the 
manner of an hotel, the music and singing being 
inci<tental merely, or whether it was used princi- 
pally for niUhieai perf(.trmance.s ; and ultimately 
he directed tlicnx to consider whether the room 
was used for both purposes, in which latter case 
the informer would be entitled to the verdict, 
The jury found that the room was used for the 
purpose of an hotel, and found a verdict for x \. : 
— Held, that although the verdict might he 
.against the evidence, there was no misdirection. 
Hall V. Gi'pnt, 2 C. L. It. 127 ; 0 Ex. 2-17 : 23 
,L. J., M. G. 15. 

Held, also, that it would have been a misdirec- 
tion to state that the question was, whether the 
keeping of the room as an hotel was the principal 
■or secondary object. Ih. 

For Purpose of Instruction.] — A room 

kept by a dancing-master for the instruction of 
his scholars arul subscribers, and to which per- 
:sons are not indiscrinnnately admitted, is not. 
jBelUs V. liurtjhuU, 2 Esp. 722. 

Tavern and Hotel.]— Tlie statute extends 

to licoiseil taverns and hotels ; and it is no defence 
that the company frequenting the performances 
was rcspectaljle, or tlial the admission money 
was nut received for the henetit of the kee])er of 
the house. Gmvi v. lintlumiyd, 3 Car. A, B. -iTl. 

Skating Rinks.]— I’he defendant kept a 

skating rink within twenty miles of London. 
The rink was inclosed by a wall, and was i)artly 
roofed with canvas and })artly open to the air. It 
was optMi fur skating in the- daytime and in the 
evening. In the daytime there was no musie. 
In the evening a l)and played operatic ami dance 
music while the publie skated. The defendant 
had no licence under 25 Geo, 2, c. 86, s, 2 : — 
Held, that he niight jn-opuiiy be convicted of 
keei)inga place for public entekaimnciit of a like 
kind to music and dancing without a licence. 

V. Tucher, -Ki L. .1.. M. 0, 167; 2 Q. 1!. I). 
417 ; 36 L. T. 478 ; 25 \V. 11. 667 ; 13 Cox, C. C. 

licence granted for Music only. ]—irn<U!r 

:• 2? Geo. c.^3 which empowers justices to 
lictmee a house for public dancing, imrsic or other 
‘ public entertainment of a like kiittl, the Justices 
nave a discretion to grant a licence for one of the 
purposes only, viz,, music ; autl the keeper of -a 


house, with a music licence onl.y, is liable to the 
penalty for keeping a liouse without a licence, if 
he permits public dancing in the house. JJrowa 
V, Hitt/cnf. 41 L. J., M, G. lOtJ ; L. H. 7 Q. B, 
58S ; 26 L.'T. 8.St) ; 20 W. R. 689— Ex. Cli. 

Revocation of licence.] — By a local act 

for the giivernmeiit of Cardiff, .no hous(! or room 
shall be kept or used for [mblic danc.ing or music; 
without a licence from the justices on their 
general annual lieeusing day, and any house or 
room so kept and iisei I without such licence shall 
he deemed a disorderly house, and tlie person 
occupying or rated as ‘the occupier of the same, 
shall, oii'couvicti(m before any two justices, be 
liable to a penalty. An inscription on the door 
or entrance is to lie aiiixed, “Licensed pursuant 
to act of parliament.'’ Ho house or room, 
although licensed, shall be opened for any of the 
said purposes except between the hours stated 
in the licence, and notice as t.o the inscription 
and the limitation of time was to be inserted 
in the licence. In case of a breach of these 
conditions the licence niight be forfeited, and 
revoked by the justices .at any subsequent annual 
licensing clay. Provided that it shall be law- 
GtI for "every person who siiall think himself 
aggrieved by any order of such justices to appeal 
th^erefrom to the queen’s bench. L. received 
from the justices a licence for a room in 1870, 
and in each subsequent year until 1878, when 
they refused a further renewal. The licence in 
1871 contained no limitation as to time, but the 
others both before and after were for one year. 
In 1871, L. transferred all his interest in this 
I'oom to H., and some of his performances were 
indecent. On these grounds tbe justices revoked 
the licence in 1878, and neither L. nor H. ap- 
pealed. H. afterwards opeiierl the room as 
before, and -was convicted for so doing wdthout 
a licence Held, that the conviction was right. 
Hojfman v. Bond, 32 L. T. 775. 

Grant of, by County Council .] — See 

Local Government. 

Suing for Penalties.] — A person keeping a 
house open is (at all events during the same 
licen.sing year) liable only to one penalty. 
Garrett v. Memaaier, 36 L. J., C. P. 387 ; L. E. 
2 C. P. 583 ; 16 L.' T. 414 ; 15 W. R. 164 ; 10 Cox, 
G. 0. 498. 

Sect. 13 of 25 Geo. 2, c. 36, which gives a 
form of declai'ation, c.xtends to common in- 
formers. Green v. JJothcroyd 3 Car. ik P. 471, 


2, Brothels. 

Meaning of,]— A ixlace xvhere one Avomai,! has 
bccn_ accustomed to recedve men i.s not a bivithol, 
witliiji The meaning of s. 13 fif tiu; Criminal 
Law Amendment Act, 1885, Suirjletim-v. IJUimii, 
64 L. J., M. G. 123 ; [1895] 1 Q. B. 007 ; 15 E. 
201 : 72 L. T. 236 ; 43 W. E. 426; 18 Cox, 0. C. 
79 ; 59 J. P. 119. 

Prosecution for — Right of Informant to Re- 
ward.] — Jn an action upon 25 Geo. 2, c. 36, i)y 
one of the two inhabitajits who has given infor- 
mation to the palish constable, of A. keeping a 
bawdy-house, in consequence of whieh ho is 
prosecuted to conviction, it is necessary, in order 
to entitle the plaintiff upon stich co-xrviction to 
■ recover the reward of lUL from the overseers, 
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■Iluit tlw prosecution sheultl lirive been conflncteil i 
by t hi! parish eonstnble. {. ’hirin' v. lUce, 1 B. & Aid. '■ 
«)4 : 1<J 11. It. -m. 

Ill nil action upmi 2~> Gen. 2. c. :-)(!. s. h, bj- one' 
til the two inhabitants who had given informa- ' 
tioii to the parish constable of A. keeping a tlis- 1 
tirdeiiy house, iii consequence whereof he was i 
indicted at the next scs-jions am! pleaded guilty, 
iml was not limaght up for judgineut until some! 
months afterwards: — Held, that A. was nut eon- j 
victed. •‘within the meaning of the statute.” j 
until sentence pronounced ; and, consequently, | 
that the action was well lironght against tbei 
•overseers who were then in otiiee. Jiiirffrux v, j 
Jhirirfrur, 8 Scott (X.R.) lll-l- ; 7 Han. A ll. -181 : 
i:-l L. J.. M. G. 122;'.S Jiir. (521. '| 

Held, also, that, a demand upon the overseers, i 
and a neglect or refusal by them to pay the re- ] 
ward, entitled the plaintitf to maintain an aetiou 
.against them for the penalty imposed by the act, 
nol with.stancling no demand bad been made upon 
the churchwardens. Ih. 

Thu constable, timler 2.” Geo. 2. e. 80, s. o, or 
the overseer.s, under 58 Geo. 8, c. 7t), s. 7, must 
be the real and bona tide prosecutors of the 
indictment. Ih. 

Eemoval of, by Certiorari.] — No indict- 
ment for keeping a disorderly house can be 
■removed by certiorari, whether the indictment 
is at the prn.secution of a constable, or at the 
instance of a private individual, llei/. v. Sanders, 
^ Q. B. 285 ; 15 L. J., M. C. 158 : lOJur. 1080. 

Jurisdiction of Quarter Sessions.] — There 

is nothing in 25 Geo. 2, c. 80, which takes away 
or prevents the quarter sossioms for a borough 
from having jurisdiction to try an indictment 
against a person for keeping a disonlerly house. 
Meif. T, Charles, 31 L. J., HI. C. O'J ; 7 Jur. (X.s.) 
1308 ; 5 L. T. 328 ; 10 W. 11. 02 ; 0 Cox, C. C. 18. 

Keeping — ^What amounts to.] — An owner of a 
house, proved to be a common bawdy-house, let 
it out to weekly tenant.s. but did not appeal’ to 
have got any additional rent by reason of the 
purposes to which the house was applied. He 
was frei'iuently remonstrated with as to the 
manner in which the house was conducted, and 
called upon to abate the nuisance, ami was told 
that unless he did so, an indictment would be 
preferred against him. He, however, took no 
.steps, and allowed matters to go on as before. : — 
Held, that he was not guilty of keeping a com- 
,mou bawdy-house, or of being au accessory 
thereto. iiVv/. v. Jlarretf. I L. A 0. 2(;3 ; 32 
L. J., M. C. 33 ; 7 L. T. -135 ; 11 \V. li. 12-1 ; 1) 
iCox, C. C. 255. 

A hiiidlord was indicted for keeping and main- 
.taiuing a common bawdy-liou.se. and a disorderly 
3iou.se. The house was let out in apartments to 
Toung women, by distinct takings as weekly 
tenauts, but. the landlord did not occiqiy any 
part, nor keep the key, nor reserve to himself any 
right, of entry. The tenants .so oeeupied the 
lumse as to eause it to be a scandal to the neigh- 
.bourhond. The only profit the landlord derived 
-was the increased rent. Complaints were made 
-to the landlord, and he well knew the use to 
wliich the apartments were applied by his 
tenants, but he took no steps to remove the 
lodgers : — Held, that the landlord did not keep 
or maintain a bawdv-hnuse oradisordcrlv house. 
Feg. Y. Sfannard. 1 L. & C. 341) ; 33 L. J., M. C. 

■; 11 L. T. 128 ;. 12 W. R. 208 ; 1) Cox, C. C. 405. 


•To render persons indictable for keeping a 
eommon and disorderly hou.so, it is not nei’es- 
sary that the disorderly conduct should be seen 
from the exterior of the house. Evidence of 
men and prostitutes constantly meeting there 
for immoral purposes is sufticieiit to sustain the 
indictment: Bei/. v. Rire. 85 L. J.. M. C. 113 ; 

L. 11. 1 C. C. 21 ; 12 Jur. (X.S.l 123; 13 L. T. 
382 ; 14 W. R. 56 ; 10 Cox, C. C. 155. 

By a local act a penalty was imjio-scd, recover- 
able before a justice, on any )-ierson keeping a 
shop where refreslimeut is sold, iioc being a 
licensed victualler or licensetl to sell beer by re- 
tail to be ilrunk on the premises, if he knowingly 
pei'inits disorderly eoiidiiet in sueltsimp,nr know- 
ingly sutlers prostitutes to meet togetiier and 
remain there : — Ilehi, that if the justice inferred 
from pro-stitutes cotjiing together to .such shop, 
tliat tliey have in fact met for purposes of pros- 
tit.ution nr other disonlerly tauiduet. he should, 
whether there has been actual disorderly eoiiduct 
or not. eouviot; the owner of the shoi) who has 
knowinglv permitted this, but not otiierwise. 
Creiii V. Jiendeno, El, BL & EL 138 ; 27 .L. J., 

M. d. 2t)4 : 3 W. R, 474. 

Aiding and Abetting in keeping.] — A, 

was charged with aiding and abetting C. in 
keeping a disorderly house. A. was tlie head 
I waiter in the estabiishnient, and servant to C., 
and in the ab.seuce of G., against whom several 
warrants were out for keeping the establishment 
in a disorderly maiuier, A. acted as manager on 
, certain iiiglits, when it was conducted in a dis- 
orderly manner : — Hehl, that these facts would 
i have been sutlioient to justify the magistrate in 
I finding A. guilty of the charge made against 
! him : and that the existence of the relationship 
of master and servant between himself and (3. 
constituted no defence to the charge. WUsnn v. 
Stewart. 8 B. & 8. l»18 ; 32 L. J., HI. 0. lUH ; 9 
Jur. (N.s.) 1130 ; 8 L. T. 277 ; 11 W. R. 04.0 ; 9 
Cox, C. C. 354. 

I Summary Proceedings against Keeper — Pro- 
1 cedure.] — By s. 13 of the Criminal Law Amend- 
ment Act, 1*885, the directions contained in 2.5 
Geo. 2, c. 33, s. 3, for the arrest of a person 
aeouscil by two iiiiiabitantsof a parish of keeiiiug 
a tlisonlerlj’ house, are ajjplicahlu to summary 
proceedings under the Criminal Law Amendment 
i Act. Mtuf. V. Xowtou, 61 L. J.. HI. C. 121; 
I [1892] 1 '<1. B. 648 ; 66 L. T. 830 ; 40 HV. R. 688 ; 
17 Oo.x, C. G. 530 ; 56 J. P. 4U8. 

In a prosecutiou of a brothel-keeper under 
.s. 13 of the CrinunalLaw Amendment Act, 1885, 
it is competent to the prosecutor cither to proceed 
summarily under that act ittdependently of the 
earlier acts, or he may, at his option, cumjily 
witlt the preliminary stei>s specified in s. 5 of 
25 Geo. 2, c. 36, as amended by s. 7 of 58 Geo. 3 
0 . 70, and then become entitled to a reward 
Kerwin. v. Jlinc.'i, 54 L. T. 610 ; 50 J. P. 230. 


3. Sunday Exteutainments. 

If on-gratuitous Entertainment — Action for 
Penalties — “ Keeper ” Person managing or 

conducting Entertainment.”] — Where an agent 
of the otvner of a iiall obtained a licence for it 
for (lancing and music on week-days in his own 
name, and let it to a Sunday lecture soc:iety in 
his own name : — Held, that he wa.s neither the 
keeper of the hall, nor the person appearing, 
acting or hehaving himself as master or as the 
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jicrs-n) having tlie caro, government or manage- 
lai'jit 1 .f tiK' so a.” to be liable, under 21 Cleo. 3, 
c. -It), ru penalties in respect of entertainments, 
open to tlio ])u’iilic on paynieur, given there upon 
Bimflays by t)ie lessees. A person who acts as 
chainiiun at a lecture, which is found to be a 
imblic eurertaiiinienfc on Sunday within 21 Geo. 3. 
c. 4P. but who has no coutroi over the enter- 
tainineiir.is not a j)erson managing or conducting 
the entenainmeni within the statute. lleUl v. 
WiUut. til L. ,1.. M. O. fit) ; f 18'J5] 1 Q. B. 315 ; 
I t h. !I4 ; 71 L. T. TSit ; 48 W. R. 161 ; IS Cox, 
t;. C. at; ; .5!) ,j. T. 516— C. A. 

■J. M. ■ 


DISSEISIN. 

Sre ES'J'ATE, 


DISSENTER. 

Sep. RELIGION— CHARITY. 


DISTANCE. 

See WEIGHTS AND MEASURES. 


DISTRESS. 

[By J. RITCHIE.] 

A. POK RI3NT AXD CHAliGES ON L^VND. 

1 . Pemms P'lHfrahiing, 

K, Generally, i)TG. 
h. Mortgagees, 97S. 

c. Annuitants and Grantees of Rent- 

charges, ysi. 

d. Agents, ttSI. 

e. Ot her Persons, 987. 

2. For udiat Rentx. 

ti. Ordinary, 9itl. 

h. Rent Services, Sock, Chief and Fee- 
farm Rents, 991:!. 

3. W7int BixtriiinMe. 

It. Chiittels in Course of Trade or Manu- 
facture:, 99S. 

1). Growing Crojvs, loftl. 

c. Bea.sts of the Plougli and Sheep, 1002. 

d. Gihtdsof Stranger.-), 1003. 

f. Fixtures, KioO. 

/. Goods of Persons becoming Bank- 
rupt, 1007. 

tj. In other Ciises, 1008. 

I. When to hr m<ulr, 1010. 

5. IMierr to hr ititidr, 1012. 

6 . Jfiiw to hr mttdr, 1012 . 

7. WorruHt of TJixtrc.s-x, lOli. 

8. What immtitx to tx Ptstrrxx, 1015. 

9. Fotiee of 7)i.'itnx.9, 1017. 

'■ 10. Tender of Rratt lOlS. 

, ‘ 11. Ahamlonmettf tind Retaliing, 1019. 

' 12, Ilom Goods disposedyf, 1020. 


18. When Right of Dixtrrxs xu.'tjwulcd, 102-1-. 

ll.Frat(;d'iilentReinoi'a:l,l\)i,>. 

Wit. liijtxnetion rp.drxtini tig JJixti'rxx, W'M. 

10.SeroudJytxtrt:tis,hyo± 

17. Other Wuttcr.t rehttimj to, 1033. 

B. Damage Feasant. 

1. A'ldmah—Src Animals. 

2. Other Thing. x, WOO. - 'i' " 

3. For Injurg to ChaitcU on the Litntl, 1036. 

"C. Indemnity ON Distuess, 103G. 

D. Costs OF Distress, 103S. 

E. Remedy pok IVrongfcl, Irregulak or-. 

Excessive Distress. 

1. When and Tfow JluinfitinitUr, 1039. 

2. Pleatlingx in Artiom, 10-1-1. 

3. Eridence, 10-14. 

■1. Pamttgrs, lU-1.5. 

F. Effect as a Discharge, 1017. 

G. For Pooh Rates— <SW' Rates. 

H. For Tithe Rent-cifarges— JCccle- 

siASTicAL Law {Tithes.') 

I. For Highway Rates— -S he IVay. 

J. Pound and Poundage— Animals. 

K. Protected in Bankruptcy- N ca B.ynk- 

RUPTCY. 

L. On Winding-up op Companies — Sec Com- 

pany. 

A. FOR RENT AND 0J1ARGE8 ON LAND. 
1. Persons Distraining. 
a. Generally. 

Must have Reversion of Interest.] — Where 
A., being seised in fee, leased premises to B. for 
01 years, and afterwards grantetl .a lease to C. of 
the same premises, to commence at the o-xpiratioii 
of the G1 years : — Held, that by the lease to G., 
A. did not pait with his reversion, so as ta 
disentitle him to distrain for rent due from B. 
under his lease. Smith v. .Ihti, 2 M. & W, 684 g 

M. H. 135 ; 6 L. J., Ex. 219.' 

Reversion severed.] — The plaiuti;fl; was tenant 
to six in number, who wore joint-tenants of the 
revGusiou. Four executed a conveyance of the 
reversion to K. ; the other two did 'not execute 
it. Afterwards the six distrained the plaintiff’s 
goods for rent due to tliu six before the convey- 
ance : — Hold, that by the scvei'ance of the rever- 
■sifui the right to distnun for tliis rent was gone. 
Stavehg v. Aleovh, 16 Q. B. 636 ; 20 L. J., Q. B. 
320 ; 15 Jur. 628. 

AsBigmuent_ of Term.]— A lessee for yaarsv, 
w'ho assigns bis term, cannot distrain for rent^ 

but must bring his action on the contract. ^ 

Y. Cooper, 2 Wils. 375. 

A., lessee of two fm'ins. agreed with B. that he 
should have them during the leases ; 15. to reniaiti 
tenant ui A. during tliat ])eriod ; and at the 
leaving the farims, 15. was to bo paid for the- 
follows and dung. 15. took possession, and ])aid 
one year’s rent to A., who afterwards distrained 
for rent in arrear : — Held, that ho was not 
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eiitiHoil >0 TO do, ns tin; ap'oemcnt opciTited us j lot off a portiuu of it when he could. He paid the 
ai) ah-olnte awmiineul I'f all A.'s iuierest in the! rent agreed upon, for inure than a year, and he 

ianns ]\inni nit'f T) i 2 iMuoro, tJoG ; ts then let oft’ a portion of e.ieli paic*! to A. ami B. 

Taunt, ollii : 20 R. li. 57.r. sopiirately, who paid rent to D.. and U. rordimitid 

One who had. a term which expiroil on the to lioh I the I’esidue himself. The rent hecoming 
llili .Xovember, let the premises verbally from in arrear, the landlord distrained: — Hold, that 
the 11 th Sejnembcr to that clay, for a certain there was civkieuce that the rent was apportiou- 
re.nt payable immediately : — Hold, that as it was able, and tliat the landlord wa.s entitled to 
a demise for the whole of his term, he had no distrain. Fieslu^r v. Trntmau, (J L. T, 218~ 
right to distrain. iVmv? v. Clorm. o ih’ng. 24 ; Ex. Ch. 

2 M. A r. 57 ; () L. J. (o.s.) (1. i*. 20.') : 80 R. R. olltl. 

Where a lease came into the hands of the No Lieu oa Replevied Goods.] — Goods taket^ 
original lessor, liy an agriiement entered into on distress for rent, and rerdevied. the distrainor 
between him and the assignee of the original has no lien on the goods, but is left to his remedy 
le.ssee, ‘‘ That the les.'or should have tlie premises on the replevin bond. JJiuidyllx. Jhill, 1 Bro. 
as mentioned in the lease, and should pay a C, C. 427. 
particular sum over and above the rent annually, 

towards the goodwill already paid by such -b. Mortgagees, 

assignee”; such agreement operated .as a sur- 
render of the whole lerrn. The sum in the Tenant iu Possession under Lease prior to 
agreement i.s considered as a sum to be ])aid Mortgage.] — A mortgagee, after giving notice of 
annually in gross, not as rent, and the assignee fhe mortgage to the tenant in possession umlcr a 
cannot distrain either for that or for the original lease prior to the mortgage, is entitled to the 
rent ; but. he has a remedy by action for the'sum tent in arrear at tha time of the notice. a.s well 
reserved for the goodwili. TMaplehiah. .as to what accrues afterwards ; and he may dis- 

1 4'erm Rep. 441 1 R. R. 247. train for it after such notice. Mtm v. tf alii more,: 

By a deed of settlement a mortgage term of 1 Uougl. 279. _ 

l,Oob years was created, and lands settled to R. H’ a lease is granted by a mortgagor prior 
for life, subject thereto, -with divers remainders to the mortgage, the mortgagee has the same 
over. The deed contained a power to R. to lease agriinst the lessee and those claiming under 

for ten years, or for seven years, to commence him that the mortgagor had. and no other than 
from her death. vShe demised under the power Be had ; .and his remedy must l)c cm the lease as 
for seven yeans from her death, reserving the assignee of the reversion, so long as the lease i.s 
rent to the person who should be entitled for the iu existence and the tenant acknowledges his, 
time being to the freehold or inheritance: — title. If, however, the lease is subsequent to the 
Held, th.at the trustees of the term for 1,090 mortgage, then the mortgagee m.ay treat the 
years were the parties entitled to the reversion ; lessee and all those who iiiay be in po.ssession as 
and consequenllv. that their assignee inigdit dis- wroipgdoors, and nmy bring ejectment, but he 
train on the lessee. v! Hvmphrryn, I cannot distrain or Inaug any action for the rent 

A. k E. 299 : .a N. & M. oil ; 1 H. & W, 625 ; 5 iBey have coiitraoted to pay, as there is no re- 
L. .1., K. B. 65. lation of landlord and tenant between, them. If 

Held, al.^o, that the fact of the trustees having the teiuinl cliouso.s to pay the rent to the mott- 
joined in the ejectment against the lessee, which StiSce, and he accepts it, a relatioTi or landlord 
was still pending, did not prevent such distress. Jtiid tenant is created between the. mortgagee 
jl^ • and the tenant ; ami the remedy of the mort- 

gagee will depiend upon the particular circum- 
Tenant from year to year Underletting.] — A s^tauces of^ ea,cU case. Itoijerg ^ v. Ilumphreys, 
tenant from year to year, underletting from year ] H. jk W. 62."> ; I A-*-^ E. 299; o Is. & AI. 
to Year, has''a revension which entitles him to oH ; 5 L, .1., K, B. 6.i. 

distrain. Chirth v. Wheeler, AI. & AI. 498. A lessee for a term sublet a house for a period 

less than his term to the plaiutiir at a rent re- 
Lessee against Agent in Occupation.] — ^AVhore servetl and made pajmblc by equal quarterly pay- 
A. took a lease in writing, in his own name, of nients on the four usual quarter days. He iitter- 
premises, and subsequently occupietl p.art only, wards mortgaged the prcuusc.s to the defemiants 
and paid rent for so much as he occupied to B., security for money advanced by them 
as whose agent he. in fact, took the lease : — term less than his own, hut greater than the 
Hold, that B. might distrain fur the part so plaiutilfs. Without knowledge of this moit- 
occupied, and that A, was precluded in replevin gage, but after it was entcrcil into, the plaintitt 

from disputing his title. Clarlic v. Waterton, 2 paid his lessor a .sum of money for rent before it 

AI & Rob. 87 • 8 Car. A P. 86.'. was due. Between the jiayment and the rent. 

’ ... (Lay the defendants gave the plaint iil notice of 

Husband and ■Wife.]— The wife of a defendant their mortgage, and reiiuirod him to pay them 
in replevin had, at the time of her marriage, the the luiit duo upon his lease. Alferwards they 
equity of redemption in the locus in quo. which distrained for this rout: — B-dd, that this pay- 
was then .settled to her separate use. »Shc was ment ivas no discharge of the plaintili s liability 
allowed to enjoy the projierty, and she and tlie to pay rent when it became tine, lUid tucretqre 
derendaiit (or he ill her name) let it to Lliti plain- the elefendants were justiiied in distmining. 
till, she receiving the rents until she tiicd. The Ids ^liede v. Sauuderx, 89 L. G. 1. ; 

defendant then distrained for rent .sub.swjuently B. B- o C* B, uS ; 22 L. i, titll. ; 18 V\. R. 
aemaiing : — Held, that it was nut lawful tor him 1106. 

: to do so, and that he was liable in replevin. V 

Jhm-e V. Hearroft, 4 H. & "N. 4 28 ; 28 L. J.. Ex. 825. Under Lease subsequent to Mortgage. J— 

Wlmie a lease is gianlcd by a mortgagor after 
Apportionment of.] — C. occupied two parcels the date of the mortgage, notice bj' the mort- 
of land upon an understanding that he should gagee to the tenant to pay the rent does not 
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a tenancy betwcuii the luortguAci* and 
leinnii, so as to enable the mortgagee to distrain 
for rent in arrear after tlic notiee. Jumnnw , 

i:nh>n. i ?. .v d. 25 tj ; y a. & e. 342 ; 1 

■\Y. W. i; 11. 144 : 8 L. J., Q. Jl. ol, 

YVliere, after notiee, the mortgagee distrahied 
for half a year’s rent, and rent wtis paid by the i 
tenant subsequently to the di.stress ; — Held, that 
this did not constitute a tenancy by relation 
back, so as to entitle the mortgagee to distrain 
for the rant iluc previously. Ih. 

Kortgagor Tenant to Mortgagee,] — A mort- 
gage deed, executed by the mortgagor only, con- 
tained, in ailditioM to the ttsiiai clauses, the 
following: that *' for better securing the interest, 
the niorfgag‘>r does .-ittorn and become tenant of 
the premises to the inortg;igce, at the rent of 
4bh. payable half-yearly, so long as the princij)al 
sum shall remain secured.” The mortgagor 
having continued in \jossc.ssion of the premises, 
and having made several of these half-yearly 
jiayinenrs, wliich, lujwever, were described in 
the receipts given by the mortg.agee as being 
for intere.st : — Held, that the relationship of 
landlord and tenant existed between the parties, 
and that the former had the right to (listrain 
for the amount of a half-year’s arrears. ird',vf 

V, Fntche, 3 Ex. 213 ; 18 L. J., Ex. 50. 

By a mortgage deed it was provideil that the 
mortgagor in the event of his making default in 
payment of the moneys advanced to him, should 
immediately! or at any time after such default, 
hold the mortgaged jjremises as yearly tenant t(5 
the mortgagees from the date of the deed at a 
specified rent, and that tliey should have the 
same remedies for recovering the rent as if it had 
been reserved upon a common lease. The mort- 
gagor having made default, the mortgagees, 
without having given him any notice of their 
intention thenceforwaid to treat him as a tenant, 
.distrained, after the lapse of more than a year 
from default, as for a year’s rent in arrear : — 
Hehi, that not having given him notice of their 
diiteution to treat him as a tenant, they w'cve not 
■entitled to distrain. Clours v. ITuqhos^ 31) L, ,1., 
Ex. 62 ; L. R. 5 Ex. 100 ; 22 L. T. 103 ; 18 

W. R. 4.TJ. 

B.. in consideration of advances from lii.s 
bankers, conveyed to them two pieces of ground 
by a deed reciting that one portion was already 
mortgaged in fee npoir trusts for the sale of the 
land and ajqdicatiou of the purcliase-mouey ; 
imd as a i’lutlier security for the principal ami 
interest for the time being due from him in 
respect of theadvanco.s, he attorned and became 
tenant to the bankens, their heirs and assigns, at 
and from the date of the deed, of such of the 
premises thereby couvej'ed “ as were in his occu- 
pation for anti during the term of ten years, if 
that security should so long ctmtinne, at and 
umler the yearly rent of to be paid yearly 
-on every Isc October in every year, the first 
yearly rci,Lt to Ito paitl and payable on the Ist 
October then next, provided that jiotwithstanding 
anytliiiig therein cmrtainetl, and without any 
notice or demand of pusscs.sion, it .should bp law- 
ful for the mortgagees, their heirs, e.xecutors, 
adnijni,strator.s or assign.s, before or after the| 
■executioji of the tni.sta of .sale tlicrein contained, 
to enter into and upon the mortgaged premises 
or any pan, and to eject B. and suty tenant or 
person claiming or to claim under him therefrom, 
and to deterniine the term of ten years, uotwitli- 
Biandiug any lease or leases that might have 


[been granted by him.” This deed w'as not exe- 
cuted by the mortgagees, the bankers, but B. 
continued his exclusive oceujiatiou of the pre- 
mises until the mortgagees distrained upon them 
■ for arrears of rent. No rent had ever been paid : 
— Held, first, that the non-execution of the deed 
by the mortgagees was no objection to tlio right 
to distrain, a.s the effect of the deed was to 
I create not a term of years but a tenancy at will, 
to which B. had as.sented by attorning and con- 
jtinuing to occupy the premises. Mooton v. 
B'oodit, 1) B. A: S. (;32 ; 38 L. J.. (j. B. 81 ; 

I L. R, 4 Q. B. 21)3 ; 17 \V. R. 41 1— Ex. Oh. 

I Held, Hccoudly. that after having attorned and 
I continued so to occupy he could not object tiiat 
1 the deed shewed that he and his mortgagees had 
'■ only an equitable interest in part of the premises 
I mortgagcil, or deny that the relation of landlord 
and tenant subsisted between himself and the 
I mortgagees. Jh. 

Held, thirdly, that the deed was not void as 
against the assignees in bankruptcy of the mort- 
gagor for want of registration as a bill of sale. 
ih. 

B., by tlccd of 23rd September, 18.' 6, mort- 
gaged bis interest in leasohoUl premises, and 
goods therein to Y. A Co., and thereby to the 
intent that they might ‘‘have, for rho recovery 
of the interest accruing on the principal sccuretl, 
the same powers of entry and distress as arc by- 
law given to laudlortls for the recoveiy of rent 
in arrear.” B., attorned tenant to Y. tk Co. of 
the i)reraises from year to’ year, at a fixed rent. 
On 18th February, 18o7, he further mortgaged 
the .same premises and goods to the defendant, 
the deed re.serving a power of entry to the defen- 
dant, on default in payment by B. B. having 
made default in payment of principal and in- 
terest, the defendant, on 27th October, IS.oS, 
paid off V. & Co.’s mortgage, and took an assign- 
ment of it from them, containing the usual power 
of attorney. On the .same day the defendant 
took [)ossession of the premises, B. continuing in 
occupation, with notice that the defendant had 
done so. On 12th November, 1858, the defen- 
dant gave B. notice to quit, with winch he did 
not comply. On the followdng 20th November 
the defendant entered and seized and sold goods 
on the premi.sea, for payment of interest by way 
of rent in arrear due to Y. Co. before the 
assiguraeut of the mortgage : — Held, that the 
attornment clause in the deed of 23ril September, 
1856, did not justify such seizure and sale. That 
such clause created a tenancy, but gave Y. Co. 
a right to distrain only so long as such teuancy 
eontinued, and that sucli tenancy was put an 
end to by the assignment from Yh &; Co. to the 
defendant. Jirowii v. JletmjjolifM/t Coontios 
Life Insurunce Sir id y. 1 El. k El. 832 ; 28 L. J., 
Q. B. 236 ; 5 Jur. (iv’-.s.) 1028. 

Held, also, that such clause did not su])}iort a 
plea of leave and licence, for that the defendant 
could not jnstify as the servant of Y, & Co., even 
if the clause auioiiutcd only to a personal licence 
to_V. ik Co. to seize chattels, such licence not 
being IransCerablu, and Y. A Co. having no power 
to act under it after the assignment. Ih. 

— ~ Sufficiency of Averments in Plea — Tres- 
pass.] — Ti'e.spass to goods. ITea, that by a deed, 
made in 1847, between Q. and the defendant, who 
wa.s posse.ssed of premises for an unexpired term, 
tijat Q. should hold the premises as tenant at will 
to the defendant, tit the yearly rent of 1501., for 
which rent it should bo lawful for the defem lant 
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to C hstraiu. as laiidlonl^ may. for reiit-s reserved A distress may be taken for arrears of a ront- 
on teases ior years; tiiat (J. held the premises charge, created by will; although the testator 
lUHler ihe cieed ; Diar three ywirs and a quarter does not in terms give a {jower to distrain. That 
aircais ot rent liecaine. due during the time Q. power is a consequence alrawn hv law from the 
lu'Jil the ju-emises as such tenant, and the defen- rent-charge. iifufMtf a/, v. JAvvy, 1 L. J. (o.s,) K. 13, 
dant was jjossessed of them as aforesaid ; and 2U2. 

that tlie defendant distrained the goods for rent. A devise of lands to A. for life, remainder to 
Ihe plaiutili set out the deed, from which it B. in fee, subject to and charged with the pa v- 
appeared that Q., having become, in 1847, the. ment of 20?. a year to C. during her life, to he 
lessee ot the premises under M. fur twenh’-one paid by A. as long as she should live, and after 

yeai s, wanting one day, and having borrowed her decease to be paid bv 13., is a charge on the 

money from the defendarit, demised tlie premises land, for which C. may^ distrain. Jhitforii v. 
to the defendant by way of mortgage at a Ifu/y/iMWi. 3 Bing. 892 : 4 L, J. (o.s ") C. P lOd'* 28 
peppercorn rent, and that the defendant re- 11. E, tiaf!. 

demised the same to Q. at a yearly rent of If.U?. A inortg;igor who Inid the c-juitv of redemp- 
with power of distress Held, that the jilea tion in fee, and the mortgagee tlie" legal owner 
was batl in not shewing such an interest in the of lands in fee simple, couveved the lands to, 
premises on the part of the deteiidant as entitled and to the use of second mortgagees and their 
him to aistram. PDuwrn v. Sunutcr, 8 E.v. 7(!3 ; heirs, with a power of sale. There was !i iiro- 
-.1. L. ,T., Lx. 18; 16 J ur. (x.s.) Kioi; 1 R. 336. viso, that, in the event of the second inorlgagccs, 
ArvBOT-n nr ^ claiming under them, entering. 

mortgagor in power, the laurl should tlleuceforth 

to Sn for ever be chargetl with the payment to tlie 

\ r X mortgagor, his heirs ami as.sign.s of an annual 

t v : c ^ ^ recoverable bv distress. The deed 

not executed bv the second mortgagees, 
‘f mortgage The latter in default of navment, entere.l the 


t ah S chargeil with the payment to tlie 

3 r o mortgagor, his heirs ami as.sign.s of an annual 

" ^ I- sum of 40/. recoverable bv didvess. The deed 


mortgage The latter in default of pavment, entered the 
htornuam lUn ™ ! ■* distiaui foi aiiedis of lands and sold them to A., subject to this animal 
Inf S fi ' ^^\«trauied A. entered, and until he sold the land to 

aftei the date of the demise Hi the dee W the plaintitf, paid the mortgagor this annual 

hut tor arrears due before such demise, tlie niort- The land was convcycil by A. to the 

gagor having (withoiit any exiucss provision ni plaintiff, so far as the same might be legally 
the dee<l enabling him to do so) continued m chargeable on or affect the lands. This rent- 
possessioii ;-Hel(l, that such distress did not charge of 40/. afterwanls vested in the defen- 
amount to a recognition of the mortgagor as jant. who ilistraiiicd for the same, the plaintiff 
n .1 ^‘eglocting to pay :-Held, that the ilJfendaiit 

. 3r V' jnstiliod in distraining, as the rent-charge 

Iroodo,!^ 10 Q. B. Jo7 ; 16 L. J., Q. B. 43o. well created aiitl valid at law under the 

Mortgagor on behalf of Mortgagee.l-If a 

1 ® , , , . ° comiuencuig at a period too remote, and so crm. 


y the mortgagee to continue in the t 

f the rent incKleiit to that reversion, r ' ’ ' 

g such reversion is presiiniptione juris 3 K ^^2--Lx. Ui 

f? if if cihmiiJ f^ Rcploviu foi' talciiig goods uud standing coi 


lessor, having mortgaged his reversion, is per- 
mitted by the mortgagee to continue in the 
receipt of the rent incident to that reversion, 

he, during such reversion is iiresuniptioiie iuris ,, , . r ..-i- • i i . t 

authorised, if it should become necessary to for takiiig gooils and stan^ 

realise the rent by distress, and to distrain for 

it in the mortgagee’s name as his bailiff. Trent .S^^^ted to B. an annnity, cliaiged on 

V. limit. 9 Ex. 14 ; 22 L. J.. Ex. 318 ; 17 Jiir. 3 33^' 

899 • 1 W E 481 arrears and the distresses ‘'to detain, 

’ * * '■ ■ muiiagc, sell and dispose of, in the same mauiier 

Assignee of Equity of Redemption on behalf f'H respects as distresses for vents reservetl on 
of Mortgagee.]— Where a mortgage by demise 1'^‘^^es for years,” and that C. tis B.’s bailiff 
lias been paid off by the assignee of the ciuitv ohered ami distraiueil for arrears of that un- 
of redemption, who takes from the mortgagee ^hat by a (iirevious) deed . 

an undertaking to execute a transfer of the granted to D. an annuity 

mortgage, there is an implied authority to the <'haTged on the (same) promises ; aud for better 
assignee of the equity of redemption to ilistrain si^curiiig the payment, granted, sold and deuiivsed 
in the name of the mortgagee. SiwU- v. Fhir.h, power of ilistress ; 

13 C. B. (x.s.) Cwl ; 32 L. j., C. P. 117; 9 Jur. and that nrreai's had accrued and were due; — 
(■N.s.) 333 ; 7 L. T. 747 ; U W. E. H-ll. ' ' ' ' •hlckl. tinst, that as no entry appeared by E., the 

’ " ' ’ ’ ' " tirst grantee, or ly any penson in priAuty with 

In Possession,] — A mortgagee in posse.ssion is him. after the demise of 7th May, IHlJt!, no 
not cliargeahle as for wilful default, in deeliniiig estate A’csted in him at common law by that 
to defend aii action of replevin brought by the deed; secondly, that a.s no election apiieared by 
owner of property which was uii the premises, E., the lirst grantee, to take under that deed as 
and seiKctl under a distress for rent levied liy a hargaiii and .sale, pursuant to the Statute of 
the. mortgagee. CWIix v. ///viy, 1 Giff. 77; 26 Uses, and as the plaintiff in replevin was not 
L. J., Cli.'tiOT ; 3 Jur. (N.s.) Ilia ; n W. E. 749. shewn to be other than a stranger to that deed, the 

court could not, at his request, make that election 
, ^ for E., Avhich would defeat the di.stres.s bv B. 

c. Annuitants and Grantees of Rent- the, subsequent deed of 2r.ch Septcuiber, 

charges. 2 gy(;_ yTi/Zerv, tureen, 2 C. & J. 143 ; 2 'I’yr. 1 ; 8 

Rent-charges binding a Legal Interest in Bing.92 ;1 M’.&;ScoU-,199 ; 1 L.J., Ex.51 — Ex.Gh. 
Land.] — An annuitant may ilistraiii for arrears, 

though a term is I'estetl in himself to secure the Rot binding Legal Interest in Land.] — A 

payment. Fairfax v. Graij, 2 AV. Bh 1326, rent-charge, with a power of distress, cannot be 
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escejit hr a "nuit sciine Ingal 

iiitL'n'-r in tke liitid, niui coiines to wiit-it tin; 
saino I oixiii, tvho is (twiior o£ tlio rent, bofomns 
rnitirk-ii to the whcile k:>^nl estate iu tlie land out 
ot" which it. Issues. Freeman v. Etlwarth, 'I Ex. 
7o2: 17 L. ,1.. Ex. 2.*)^ 

Tilt* ifitorc-'-Tof a mortgagor in {msstission i.s not 
a legal estate at all, and coii-saincmtly canmit 
siijiiiort a ront-eharge with{)nwer.sof di.stress. Th. 

A ,'iTanr ijtiqaa-iiiif'- robe the grant of u rent- 
chaige. withp(j\vt:r.s to distrain, niaile person 
b,i.viiig iio legal estate in the land, may operate 
as, an iirevoeahle iieerice by the grantor to seize 
Haeli gO(!f]s as may be on the land at the time (he 
granti'e seizes, jiiui to (rear iheiu as a distress; 
aral may ria-relbre jitstify the seizure of thogouds 
of tin,- giMutm' Intnself, and .give the grantee an 
intfre.-.i in them after seizure; but it does not 
gi\e any inteix^t in the goods of the .grantor 
brn'ore •'eiziuv. and does not justify the seizure 
of the g-oods of third jiersoms lU all. Jh. 

la I(ieu of Tithes.] — By air inclosure act, 

the tithes payable in re^pcet of certain old in- 
cltj.surt;s were extinguished, and in lieu a corn 
rent •'iibstituted, which was directed to be paid 
for ever afterwaril-lo the impropriator aiul vicar, 
by the iierson, who ba- the time being, should 
be in the possc.ssion or occupation of the land 
out of whi(,*h the rent should be issuing ; and 
a ]<ower of distress was given for its recovery, 
the same as for lent service, or other rent in 
arrear ; fur several years, jiart of such land 
remained untenanteil and wholly uiiprotltable 
to the owner, wlio, during that time, resided else- 
where : the land was then demised to a tenant, 
who entered and brou.ght it into cultivation ; — 
Held, that the goods <)f the tenant, conung in 
under him, were liable to be distrained for such 
rent in arrear. Fewlbto v. Pcarne. 2 L). &: K. 
6(17 ; 1 B. & a la: ; 1 L. j'.( 0 .s.) K. B. l-Ki. And see 
Feit'hjfthe v. Pearce, 4 Moore, 1)1) ; 1 Br. i; B. 4(10. 

By a local inclosure act titles were abolished, 
atul yearly rents imposed iu lieu, which rents it 
tleclurcd should bi' charged ou the land, and 
shoidd be paid at the rectory iioiise. The rector, 
ill addition to all present powers for recovery of 
titlies and compositions, was to have the same 
powers and remedies fur recoverinir the yearly 
rents when in arrear. as by common law or 
BtatuTe arc })rovi(icil and .given to landlords for 
the recoveriii.gof rack rent. I’rovision was made 
for the apportionnnjnt of the reut-ehaigc on the 
division of the lands, wliich apportioned ])art 
was " to be recovered from the land.s or heredira- 
nieiits so charged therewith, or from the owners, 
in sueii and the same manner as the whole of 
the yearly corn rents'’ were thereby made re- 
covi'rable. The eomniis-ioiier was to determine 
what yearly sums, aceordin.g to the n.gtrre.gate 
annual amount, were equivaient to the tithes of 
each proprietor's old iiichwcd lands within the 
parish, whieh yearly sums were to be eliarged 
upon the old inclosed lamls of the proprietors 
as ycaily rents payable thereout Held, that, 
the statute did not authorise an action by the 
rector again.-t the owner of inclosed lauds in hi,s i 
pari.sh nir the nonpayment of such rent-i'harge. ! 
Bedfued v. Sait an fold field, 11 0. B. (N.ti.) 441) ; i 
27 L. J.. C. V. 10.-) ; 4 Jur. (NT.S.) ISd 

Held, also, lliat a distress for the aggi’cgate 
amount of a rent-charge imposed upon lands 
acquired before the act, and of a rent-charge 
imposed on lauds acimiretl subsequently' was 
nieg'al. Ib. . 
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Held, however, that a distress on the occupier 
for the amount of the . whole rent -charge on all 
the lauds in the parish of the same proprietor, 

I rhou.gh coniprisin." lands nut in, tne occupntiun 
I of such octaipier, was a legal disd'ess. Ib. 

1 Under Lands Clauses Act, 1845.] — The owner 
1 of a I'ent-ehai'ge. granted under the Laiuls 
■ Clauses Act. 184.o,'.s.'40. has no power of distress 
other than that given by s. 11, and it does not 
1 extend to goods which the railway company has. 

! assigned for the benetit of creditors. Fi/ton. v. 

‘ IJenMqh. Ihdhin and Varwen III/., L. -h, Cb. 
74; It) W. 11.1)28. 

d. Agents. 

Authority given to Tenants to pay Eent to. ] — 
An authority to tenants to pay rent to S., whose 
receipt shairbe their discharge, does not entitle 
8. to distrain, although he receives the rent for 
his own benefit. Ward v. S/icie, 1) Bing. fldS ; 2 
M. A- iSeott, 756 : 2 L. J., C. F. 5S. 

iS.. a bankrupt. I'oceived from his a.ssignees 
the following meiuurandum : ■•Mr. S. having 
completed an aiTan.uement with H. & Co., his 
assignees, for the live houses in Chccpier-alluy, 
arnt tho arrears of rent thereon, the tenants on , 
the respective premises are hereby authorised to 
pay their rents to S.. whose receipt shall be their 
disx’harge” .-—Held, that thi,s memorandum gave 
S. no authority to distrain in the name of th'e ' 
assignees. Ib. 

Power of Attorney to appoint.] — A power of 
attorney was executed to H. H., which contained 
authority to demand and recover rents, ‘’and , 
one attorney or attorneys under him, H.. E,, to 
depute,” &c. ; — Held, that H. E. had power to 
authorise another to make a distress for rent, 
Eaqletmi v. (ruttehdge, 11 M, & W. 465 ; 2 D. 
(N.S.) 105S ; 12 L. J., Ex. 359. 

Authority to Act as Bailiff -Certificate — 
Company.]— By a. 7 of the Law of Distro.ss 
Amendment Act, 1888, no person shall act as 
bailiff to distrain for rent unless he is authorised 
to act as bailiff by a certificate in wi'itin.g under 
the hand of a county court .iud.ge, and any per- ^ 
son not holdin.g a certificate under the section who 
levies a distress contrary^ to the provisions of : 
the act is to bo deemed to be a trespasser. T’he 
defendant, who was the luanngin.g director of 
a limited company, levied a distress upon the 
plaiutilf’s .goods for rent due in respect of certain 
premise, s of which the, plaintiff was tenant to the 
company. The defendant was not the Io.gaI 
owiKH', nor had ho any statutory authority to 
levy tile cli, stress, and he held no certificate to 
,act as bailiff as provided by s. 7 : — Held, that 
as the de:Eenilant could not justify levying the 
(]i.stress in any other ehiiracrer than as bailiff 
to the company, and as he had no certilicato, 
under s. 7 to act us bailiff, he was a tresjjasser 
within the meaning of the section. Ilot/arlb v. 
Jnmlnqn, 61 L. J.. Q.B. 601 ; [1892] 1 Q.'B. 9U7 ; ; 
66 L. T. 821 ; 4(t \V. E. 517 ; 56 ,1. F. 485—0. A. 

Area of Authority.— A distress was levied 
upon aholding to vvhidi the A.grieultural Holding, s. 
(Eu.gland) Act, 18, S3, apjilied by a person havitig 
authority to act as a bailiff utider the act from 
a Ci)imty" court judge, but not from the judge of 
the county court district where the holding was 
situate ; — Held, that the enactment of s. 52 — 
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Unit “no person shall act as a bailiff to leNrr any plaintiiT to levy a distress for rout on tho syonds 
di>tieh,-5 on an\ hoMirny to which this act applies of the plaintiff’s tenant for 15?. The tlefcndaiif 

nnlcss . aiilhoriscfl to iict as a bailiff by rcalisetl 201. and deducted (57. Lv. 'for the 

lire pulpe of a comity court —was satis- costs ami ehartres of distress, which %vas mr.ro 

lic(l by authont} fiom die ]udgc ot any county than is allowed bv 57 Geo. lb c. Sb-l r tlie tenant 

■coiii't, iHitwithstanding the enactment of. s._{;i claimed damages" from the plaintiff for tlic 
ttiat ■■ ‘ cniinty court iii relation to a holding excessive distress, and the plaintiff paid him 

means the connty court withiu the district G7. Ly. :—Hcl< I, that the plaintiff ivas en tit loi I to 

whcicof the lu.ldnig or the larger part thereof recover from the defendant the amount the 

is Situate. plaintifi had paid the tenant in satisfaction of 


whereof the holding or the larger part thereof 
is situate.’' Hmioiutt, Mu /x/r/r, hiutuln’n., In rc. 

54 It. J., Q. 15. ;-581 ; r>‘2 L. T. 51(5; 4<1 J. P. 582. ' 

Improper Act of Bailiff.]— A landloi-d cm- 

Z i; i HIS i: 'bn 

, I n ; '^ r -1 the „nit, ami oblige. 1 to jiav eeriain sums of luoricv. 

auihoiity giM?,n bj latv to the haihff to receive ypi-j. p ftbe wire) sibiir-d a w-in-.ut of disifr,.'-- 

I'erstdf entitled to ,lo I, and 

u. his attoi iLT, . IMx, h> Q. L. 10; handed it to the plaintiff who acted uj. on it, and 

ri: ,Vi i\ .1 ’ I V' •rfl-. . P ♦licrcby been damnified, the legud estate in 

bailifi.s to distrain for the ])roiiertv distrained upon not beiiigiuMrs. B., 
rent duo 0 him, from Ins tenant of a farm, Imt in Ikt trasfees :~Hol.l. tbit it wnis pronorlv 
diree iiig them not to take anytiung except on left to the Jury to say whether Mis. B. signed 
the dumsed premises. J lie bailiff-, distrained the warrant in error or frauduleiitlv ; and that, 
cattle of another person, supposing them to be the jury having found 1 hat she signed it in cvro; 
the tenant s. beyond the boundary of the finaii. and n^t fraudnlemlv, the verdict was properly 
ibo cattle were so d and the landlord received entered for the defendants. RaidhinA-. BFt. 
the proceeds : — Held, that the landlord was not ] q_ t).-,i . pf j ^ p_ ; 9 Jm- i)7;i Bee 


hi.s claim for exce.ssive distres.s. J/liy-wi 
Maj/lawii, 4i> L. T. 744 ; 32 W. ,R. illS. ‘ 


or his attorney, flitch v. Iltih.^ 15 Q. 15. 10 ; 
19 L. J., (J. n. 280 ; 14 dur. 450. 

■A landlord authorised bailiffs to distrain for 
rent duo to him, from liis tenant of a farm. 


the proceeds : — Held, that the landlord was not 
liable in trover for the value of the cattle, unless 


it was found by the jury that he ratified the acts y Px 42; 

'Of the bailiffs with knowledge of the irreg’ularity, ’ ' 

or that he chose, without inquiry, to take the ai 1 oo-?tio. ^av -oa-n-t- a,iA tA 

risk upon himself, and to .aibpt the whole of 

+ 1 -^ 0 ,,,..+- r Ti., ,.7 IQ sr f. ur 1, BeitJ — ihe right 01 a person to do an act with 

? T "P™ 

^ 1 ■“ i5 “'i T , . . . ■ A - . 1 1 ,. the authority or ridit ■which he really has to do 

fhr I'V' f n-ff upon that wdiich ho he has. 

! P"'’" privileged Therefore, if a person having authority to di.s- 
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, ,, 1 Ai — ‘ . . Therefore, if a iierson having authoritv to di.s- 

trom distress, though hey never come to Ins t,ain for rent due to anotlieZ says at the time 
hamls. But If, wjcii he knows the circuni.stanees he distrains for rent due io himsdf, he mav 
he drselaims and repudiat es the act he is not nevertheless Justify as bailiff of the other. Tmk 
houndhyit. i/ioTyv.i7irfomuqnr.i:Rob y pi 22 L. J.. Ex. 318 ; 17 Jur. 

A landlord gave a warrant to a broker to <hs- oAf, . ,t- p , a, ’ 

train the chattels of his tenant for rent due from ‘ ' > • • ' • 

him as tenant of a house. The broker, after « ,. 1 . .a. t , ,, t • 

taking the furniture, removed a shed, used as a . Exceeding Authority. ]--An attoniey distram- 
workshop. and .sold the materials. .a,s well as a u'S Hi™ mto imsses- 

■copiier, wdiieh was also a fixture. The landlord ^hc part ot the owner and contrary to 

receivJd the proceeds, but without knowledge ngfoeinent ho supposed ho Imd authori^' m 
that anv portion thereof hml been derived from m the owner s name, hut which he 

property illegally seized :-Hckl, tlmt the land- o S 

.lord was not liable in trespass. Freeman v. V ' no ' : 

Itodier, 13 Q. B. 7S0 ; IS L, J., Q. B. 340; 13 

By Mortgagor in his own Name.]— A mort- 

Collateral Tortious Act. 1— The defendant hi po.ssession has, in the absence of inter- 

dclivored a warriiiit to bailiffs to lew a distres.s fereiice by the mortgagee, an implied authority 
for rent. The tenant and others resisted the from the mortgagee to distrain upon the tenant 
distri'ss, and in the alfrav one K. was killed hv ‘t’ the mortgaged property for the rent due in 
.the bailiffs or those assisting them. il’liere was aspect thereof ; and, although it may be ncces- 
.110 evidence that the defendatit authorised the «:ii'y for the mortgagor to Justify the distress us 
hailitfsto .listrain in ail illegal manner Held, hailiff of the mortgagee, it is not necessary that 
that the illegal manner in which the distress was the distress shoiild he made in the mortgagee’s 
effected did not render the defendant liable in an name. lieece v. Stmtsherg, 54 L. T. 133; 50 
.aetiori under Lord (jampbell’s Act; that K.’s J. P.292, 
death was caused by an act collateral to the 

distress, and wa,s not expressly or impliedly the Percentage — Who entitled to.] — In distress 
result of tlio authority given to the bailiffs, for rent under the Agricultural Holdings Act, 
ICinseUu v. Hamilton, 2(! L. IL, Ir. (571. 1883 (46 & -17 Viet. c. 61), the landlord, and not 

the bailiff, is “ the person making the ilistress ” 
— liability of Bailiff to compensate Land- under s. 49, and is therefore entitled to the 
lord.]— The defendant was employed by the “ percentage” referred to in the 2iid schedule to 


Exceeding Authority.] — ^xin attoniey distrain- 
ing upon a tenaut whom he had put into po.-.ses- 
sion on the part of the owner, and contrary to 
an agreement ho suppo.sed ho Imd authoi'ity in 
law to make in the owiior’.s name, hut which he 
had not, is not liable in trespass. 0.renham, v, 
Smi/t/te, 2 F. ic F. 220. Bee .S. (L (5 H.&N.fiOO ; 
31 L. J., E.X. 110, 
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till' p.cr. Citnilr v. Johns. “)“) L. J.. Q. E. 475 ; 
17 (}. I>. 71-t ; 55 L. T. 2ttO ; 35 AV. R. 47 ; 51 

J. r. 21. 

Tu a distress for ront the bailiff niid not the 
landliird is entitled to the percentage fee for 
‘•levying distress” spocilied in the 2iid schedule 
to the Agi’icultiiral Holdings (England) Act, 
1 8S3. Couth' V. Johns (17 Q.. E. D. 714) ilissented 
from. Philqips V. lines, .59 L. J., Q. B. 1 ; 24 
Q. B. I). 17 : (51 L. T. 713 ; 38 W. E. 53 ; 54 J. 1\ 
2;)3— C.A. 


e. Other Persons, 

Receivers of the Court of Chancery.] — A 
Tcci-ii or appointed by the court of chancery has 
aright to distrain for rent, without any special 
authmity from the court for that purpose. 
Jtr/nii-ff V. Jltihh/s. i! Gar, 4: P. 379. tl. P., JJruiidoJi 
V. Jlmndm, o Mndd. 473. 

In replevin a defendant made cognisance as 
bailiff oliAV. for rent in arrear from the plaintiff 
under a demise fnjin W. ; on the production of 
the loa^-e under which the plaintiff held, W. was 
described as a receiver appointed by the court of 
chancery, and the rent was made payal)le to 
him Cfr any future receiver : — Held, that W. was 
entitlc<l to distrain for rent in arrear, and that 
the plaintiff was estopped by his own deed from 
pleading non temiit. Danse/- v. Husthigs, 12 
Moore, 34 ; 4 Bing. 2 ; 5 L. J. (o.s.) C. P. 3 ; 20 
E. E. 740. 

An altormnent by a tenant of land to a re- 
ceiver appointed by the court of chancery to 
collect the rmits, ami payment of rout to such 
receiver, create a tenancy by estoppel between 
the ttmatit and the receiver, hut do not enure to 
enable the persi m who is found ultimately to have 
the legal title to the land to treat the tenant as 
his tenant, and to distrain for rent. Erans v. 
JIuthias, 7 El. &; Bl. 590 ; 21) L. J,, Q. B. 309 ; 3 
duT. (K.s.) 793. 

— — Outgoing Tenant— Sale under the Court.] 
— A farm was sold under the direction of the 
court, subject to -such tenant-right as the out- 
going tenant shouht possess. The day for com- 
pletion was the 29th September, and the purchaser 
was oti payment of his purchase money to he let 
into possession .as from that date, and to pay all ' 
outgoings after that date. The purchase-money 
was paid, and ihe purchaser let into possession 
on the 13thOetober, but no conveyance had been ' 
esceuted. The pi'operty was in the occupation of 
a tenant u'liose tenancy detemnned on the 2yth 
8ei)tomber. The rent which then became due 
not Inu'ing been paid, the receiver on the 24th 
October, at the instance of the persons having 
the legal estate, distrained iipim certain hay and 
straw I'lroduced during the last year of the 
tenancy. ITiuler the tenancy agi'ceuient, the 
tenant was hound to leave on the })rernises hay 
and straw remaining imeonsnincil, retteiving 
an allowance therefore at the spending or con- 
suming price; he was also hound to (inter alia) 
.stack com and grain and hay, ami for that 
purpose was to be allowed, so far as necessary, 
tlie use of the barns and yards until the 2.5th 
March following the expiriation of the tenancy. 
The purchaser moved to restrain the receiver 
from remaining in possession of or selling Hie 
hay and straw distrained : — ^Helcl, that the persons 
who had the legal estate had a right at law to 
distrain, hut that in equity they must be regarded i 
as trustees for the purchaser, and could not be ! 


and Charges on Land. 

allowed to exercise their leg.T.1 right in such a way 
as to prejudice the purchaser. Piurns, In r(\ 
M/nisfif V. Areh/h/lc, 03 L. 'J'. 020 ; 39 W. 11. 
il85. 

Other Receivers.] — By a deed executed con- 
teniporauemisly with a mortgage which it recited, 
the mortgagor ami mortgagee ajipninted a re- 
ceiver, and constituted him their agent and 
attorney to receive the rents of the mortgaged 
property, and to use such remedies by way of 
entry and distress .as should be requisite for that 
purpose. By the same deed the mortgagor 
attorned as" tenant from year to year to the 
receiver, and there was a proviso that, if default 
should he nia<Ic in payment of the mortgage 
money or interest at the times appointed, the 
mortgagee might enter and avoid the tenanej 
croatecr by ihe .'ittornmcnt. There was also a- 
proviso that nothing therein contained should 
lessen the rights, powers oi' remedies of the mort- 
gag('e under the mortgage. On the mortg.agor 
: being found bankrupt : — Held, that the rciation 
of landlord and tenant had been created between 
the receiver and moiigagor by the receivership 
ilecil, and that the receiver was entitled to 
distrain, and take the goods which belonged to 
the mortgagor on the mortgaged premises. Jolhj 
V. Arh/thmf: 4 Be G. & J. 224 ; 28 L. J., Ch. 
547 ; 5 Jur. (IT..S.) 6Si) ; 7 W. E. .532. 

When \iropertY over which a person claims a 
right to distrain is in the hands of a receiver the 
court of chancery will give leave to distrain, 
unless it is clear that the property is uot within 
the power of distres.-^. Eiitoii v. Deiibvjh. llvtlibi 
and Cofwe/i Ilg., 38 L. J., Ch. 74 ; 10 W. E. 
928. 

Executors.] — The executor of a person seised 
: in fee of land, and demised by him for a term of 
yeans, reserving a rent, could not distrfiin for 
arrears of rent accrued in the testator’s lifetime ; 
for the latter was not a tenant in fee-simple 
of a rent, within 32 Hen. 8, c. 37, s, 1. Prescott 
V. Boucher, 3 B. & Ad. 849. S. P., Jones v. Jones, 
3 B. & Ad. 907. 

Where a distress was made by command, and 
in the name of a landlord, hnt he died before the 
distress was actually made : — Held, that the 
bailiff might make cognisance as the bailiff of 
his executrix, under 32 IIcu. 8, c. 37, s. 1, who 
ratified the distress, although before probate. 
Whltche/dl V. Tiuilor, 2 P. & D, 367 ; 10 A. & E. 
210 ; 9 L. .1, Q. B. 05 ; 4 .Tur. 247. 

One of three co-executors to whom land was. 
devised in trust agreed with the others to pay 
a rent for it, and entered into possession, and 
paid rent Held, that the two might distrain 
for rent in arrear. Cowper v. Fletcher, 0 B. & S. 
464 ; 34 L. J., Q. B. 187 ; 11 Jur. (x.s.) 780 ; 12 
L. T. 420 ; 13 E. 739. 

^ Tenants by Elegit.] — A tenant hy olegit has a 
right to distrain without attornment. 

Davies, 2 Ex. 10.3 ; 18 L. J., Ex. 80. 

Tenants for Life.]— Where a tenant for life,, 
havirig a power io lease for twenty-one years, 
leaseil for fifty -three years to the defendant, who 
nine years after the death of such tenant, under- 
let to the plaintiff, and, iii the following year, 
the remaindormau, after giving the plaintiff and 
defendant notices to quit, granted the former a 
new lease, and received the rent due thereon for 
six years ; at the expiration of which period, the 
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liiitl in tlicti'aii«ai;tlnn j inid B., niul (’. Iiatl therefore a n^ht ta ili^frain 

dm-inii- f])i; iiitie'val. di'-tiain'-d on the plaintiJfti j for a moiety of Uie rerd. the etfeci of the repre- 
pno.K for '^ix years' rent ; — Ik-M. that such dis. { >c‘ntatifju l>y 11. and U. would not estop H. ami 
tro'^s %vasi]leL'-;d, and that, after such aequiesceiioc, I 0. from recoveriuLf rent whicli the plaiutitF laid 
the jilaintilf luiuht plead non teimittotiui deffui- 1 not paid in coiiseipionce of such reprcsoatation. 


danfs avowry under the lease whicdi the plaintiff j or had not made himself liable hj pay under the 
acce[)ted from him, and t hereby deny the title i judfrmeut obtaino<l ayainst him bv S. (r/rn/inJi 
of the party under whom he derived possession. V. i}7//7e. 11 C. B. (ink) 2n;> ; 31 L. J„ 0. P. 93 ; 
-Vwre y. ,s Moore, 3S9 ; 1 Biiim 3(10; 2 ! S Jar. (X.s.) 0(53. 

L. J. (o.s.Kh P. 2.1 ; 23 11. 11. (loO. " ’ ; 

_ i Tenants in Conmon.l — A tenant in eoinmon, 

Overseers and Churchwardens.]— The .19 Geo, demising Ids share to his (.•ompanion. m.ay dis- 
.1, c. 12. s. li. enaei';, that all iiuiiding.s. lands, j train the uoods and chattels of .such eouip.aniotu 
Ac.. i)urehaM-<i oi- talcen on lease hy the ehnrdi- i Jimuxi/t v. JLwl, -1 Ir. C. L. 11. 332. 

Wardens and overseers (if tin; p(,tor of an^' parish i A terre-tenaut, holding under two ieaants iu 
by the authority and ior the ]>urj»o,ses ol; that common, eauiiot pay tliii whole rent to one, after 
aet, shall be conveyed, demised, Ac., to the notice from the other not to pay it ; and if he 
ehurehwaidens and overMS-rs of every such parish does, the other tenant in enmuidn may distrain 
and Mieir snceessoi’s. in trust for tlie parish ; for his share, IItnri,-<oa \\ Jin-, dn/, o form lie\y. 
and such ehureuwanlen< and overse(a-s are em- 24fi ; 3 E. E. l.s.l. And see Ax’ d. v. 

powered to take and hold in the nature of a body 1 Br. A B, 11 . 

eorjiorate all buildings, hutd'i. &o., )>elonging to Land was demised by four per, sons (whoso 
such parish: — Held, that the act made the original title did not appear), at one entire rent, 
chnvehwaidens and overseers a cor] (oration of to be divided and paid fceparatoly. in equal por- 
apeeuhurkiml differing from ordinary corpora- tioms; and one of tlie four distrained ujiou the 
tions, the object of it being the care and proper tenant for her C(wn share of the rent Held, that 
management of the [laroeliial \)i'operty, and that distress was regular, for wliat ever might have 
it Avas competent tov any one of the church- been the interest of the landlords as between 
Avardens or over.-,eers to autliorise a disti-c^s for themsekes, as between them and the terre- 
rent iiy arrear. UoulilHWortk v. KnUihU^ 11 tenant they Avere tenants in common, and 

M. A W . 337 ; 12 L. J., Ex. 2.S2. entitled each to a separate distress, iniitlei/ v, 

JMei-h-, M'Clel. A Y. 107. 

Joint -tenants.] — One of t\A-o joint-tenants 

IT Co-Heirs in Gavelkind.]-One of several co- 
lt udents of a leAUMun and i ht to t stiain. gavelluntl mav distrain for rent due to 

Sori2L.f; 4^r;T3W pT 73T Wi^self and his co-heirs, without an express 


One of several joint - tenants may sign a 
warrant of distress, iintl appoint a bailitf to dis- j " • • > 

train for rent due to all. if the others do not ’ 

forbid him ; and if, AAdieii applied to, they merely _ „ m t ^ i 

tloeline to aet. that Avill not prevent him from EaEway Company— -ToUs.] A tender oi a 

proceeding. v. Rn/rnmn. 1 M. A B. certam sum as being “all that is due is bad, 

474 ; 4 EiVn-r. .o02 ; 3 Car. A rr234 : 0 L. J, (O.s.) demand of a certain sum, made up ot two 

C. P 113 • "^9 E E (127. sums claimed on tAVo distinct grounds, is not 


Eailway Company — ^ToUs.] — A tender of a 
I certain sum as being “ all that is ilue ” is bad. 


A rent-charae mav be divided bv Avill. or by .‘lemand of either : and, therefore, where a 
deed operatim,^ umh-r the Statute of Uses, so as railway company entitled to distrain for tolls, 
to make the tenant liable, without attornment, to ilemanded a sum in gross made up of tAA'o sums,. 
scA’eral distres'^es by the devisees or cestuis que the one due for tolls, the other not so due, and 
use. ifir/.s-v.]r«f.w/(:r,M.A\V.2.>ri;9L.J.,Ex. G7. party tendered the ammint due for tolls as 
Bvadeed of the 7th of August. 1K32, a farm l^^mg all that Avas due :— Hold, that the com- 
Avaskttiiveved to A. for life (subject to a term of not entitled to distrain, but Avas not 

l,0un vcai-;), with power to lease for three lives, precluded by the tender from reeovemig the toll, 
with a remainder over, which ultimately became 
vested in B, and C. The term of ycar.SAvas H. A1S.409. 
created for the seenring 3,000f. and avus at the 

time of such settlemeid. vested iu tAvo trustees, For Duties— Bamsgate Harbour Act.] — Bythe 
one of Avhom aa'us A., the' tenant for life. In Eanisgate Harbour Aei., certain duties are to lie 
e.xorcise of the leasing jiower, A. granled a lease paid by the master or OAvners fur every ship or 
of the farm for tliree lives, untler Avhich lease vessel of a certain Inirthcri passing from, tour 
the plaiutifl; became tenant, subject to the rent by Ramsgate. By the aet, masters or CAA'iiers 
tliereby I’oserved. and Avhich rent was jiaid by eluding payment shall stand charged and be 
the phiiutiff to B. and C. (or to E. and I)., their liable to the payment of the same, and the .same 
attorneys) upon their coming into jiossessiou of shall be levied and recoA'ered by i he same method 
the property, yubsequently E. and I)., as the by which fines and penalties are by that act 
attorneys for B. and C., Avrote to the plainiiff, recovered, namely, by tlistre.s,s. The defendant, 
statingkliai the legal estate under the term for against Avliom the .action was brought for the 
1,009 years Avas in 'S., anti tlireeting him to pay duties under tho aet, Avas the owner of a vessel 
ihc n;iit to S. : .and iu consequence of that com- AA'hicli, during the year, made froquont vojaages in 
mnnieatioii, tlie plaintiff alloAved S, to recover ballast, to .Jersey, bringing back oyster.s Avhich he 
jndgineui against him in an action for rent under laid in beds at Milton Held, that he Avas liable 
the" lease. B. and C. afterwards distrained for to be sued under the statute for the duties, and 
rent ;is due to them, Avhereupon the plaintiflr that the remedy by distress Avas merely cumula- 
brought replevin : — Held, that, as the terra of tive. Shepherd v. Hills, 11 -Ex. 5.> ; 25 L. J., 
1,000 years had (as to one moiety) merged in A. Ex. 6. 
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.lessor assigning Interest,]— See ParmenUt' 
Webhei\ col. i)77, , 
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Lessor* Title Defeasible.] — A ^ defendant 
having onlr a defeasible title, deniised to the 
planitiif for j'ears. Before the first qnarLer a 
rent, was diie/thc plaintiff was evietiHl by title 
y)araraount to the defendant’s, ami remained <,iut 
of po.« 3 ession for some weeks: he t.lnm eiitm'ed 
again, under a new agreement with ilio person 
who had evicted him by title paramount :— 
Held, that the defendant was not entitled to 
distrain, .llopcraft Knjin, 9 Bing. Glo ; 2 AL ts. 
Seott, 7(i0. 


Agreement for Lease.] — If, under an. agi-ee- 
ment for a lease at a certain rent, the tenant i.y 
let into possession before ihe lease is exeentcil, 
the lessor cannot, during the first year, tlistrain 
for rent, for there is no demise express or 
implied. Ilrjjan v. Johnson, 2 Taunt. 118. 

A. entered'into an agreement with M. that a 
valid lease in hiw should be forthwith prei)ared, 
to he duly executed hy A. and AL, of a liouse 
and premises, to A., to hold for the term of. three 
years at the yearly rental of 847. The agreement 
specified how tlie rent should be'j)aid, and what 
covenants should he inserted in the lease, and 
then contained this clause ; “ And it i - inutiuilly 
agreed that these presents shall opci-ate as an 
agreement only, and that, until a lease shall be 
executed, the rents, covenants and agreements 
to he ilicrcin reserved and contained shall be 
paid and observed, a)id tlie scvei'al rights and 
remedies .shall he enforced in the same manner 
as if the same had been actually executed.” A. 
entered into po.ssession of the premises, ami 
remained till rent became due, when he fraudu- 
lently conveyed away hi.s goods : — Held, that a 
tenancy was created* whicli gave AI. a right to 
distrain the goods, and consequently, to follow 
after and take possession of them at the ]jlaee 
to which they were taken, jhalcrson v. HlhUtinfl 
liif., 8 El. & EL fil4 ; 30 L. J., Q. B. 04 ; 7 Jur. 
(N.s.) 411 ; 8 L. T. 800. 

1 A. enlered a farm under an oral agreement for 
a lease for ten year.s ; and though the time for 
liuyiiig rent was .settled, it did not appear what 
was tile amount to be jiaid ; the lease was never 
executed, but A. occupied according to the terms 
of the jiroposed lease, and jiaicl a certain rent for 
two years : — Held, that tlie lessor might distrain, 
Kiugkt v, Bontwtt, 8 Bing. 801 : 11 Moore. 227 ; 
4 L. J. (O.S.) C. P. 04, 0,5 ; 28 XI. It. 040, (il'S. 


With Condition.] — A tenant entered under 

an agreement,, containing stipulations for a lease 
at 257. a year, and an engagement by the land- 
lord to complete certain erections. T'he erections 
were never completed, ami the tenant never 
paid any rent ; hut, being called on after some 
years’ occupation, said he was ready to pay what 
was due, provided the erections ivere completed, 
and an allowance made liini for the expense of 
.some repairs : — Held, that a demise at a I’ont 
coi'tain could not he implied so as to entitle the 
landlord to distrain. Jintjnurt v. Porter, 7 Bing. 
4.51 ; ,5 M. & XL 870 ; 9 L. .1. (O.s.) C. JL'IGS. 

M. agreed verbally with W. to take a hnnsc of 
the latter, furnishod, at 1707. a year rent, pay- 
able quarterly and in a<lvanco. 'The house wits 
furiiLshed only in part, hut W. promised that it 
should be completely furnished, nut s]jGcifying 
any time. AL was let into possession within a 
month after the treaty, After ihe expiration of 
a quartei*. AV. distrained- for rent. The fmmiture 
not having been sent in as proposed, Af. brought 
trespass ; — Held, that it was a question for the 


Demise must be Certain.] — A landlurd cannot 
di.-rjnin nnkss there is an actual deinihe at a 
ppecific rent. Pnnh v. Ifuntrr, o B. & Aid, o22 ; 
24 11.11.800. 

A., bv a contract in writing demised to 1>., at 
a voiiiTv rcrit of 1 4.5,L. fr< an the 14th ALay, 1851, 
pr'enibc'. rncluibbnr a otiage oecujucd by C., at 
the rental of .57. a, year. B. took possession of 
all the premises imTiulcd in the demise except 
the cottaev. .a-. C. refused cither to go out or 
atmrn to’ ll. I’.cfore the ilay fixed for tlie first 
half-yearly p.aymcjd of rent! A. and B, verbally 
agreed (bat: A. slionld receive from C. some 
arrears nf rent, and that, A. should pay B. 70/. 
on the 11th Eovendicr, 1851. ami 707, on the 
14th Ahiy. 1852 Held, that this was a new 
demise, ami lind A. w.a^ entitled to distrain for 
the 70/, duo on the 14th Xsovemlter. llXt/ww v. 
Wtml, 8 Ex. 885 ; 22 L. .1., Ex. 101 ; 1 AV. IL 
133. • 

An owner of a factory, consisting of several 
rooms, wa.s in the h.-il/it of letting .standings 
therein fur l.aec-maehines, liimself stqqjlying the 
power for working them, there being no demise 
of the room : — Held, that the weekly p'iiymeiits 
couhl not he distraiueil for as rent. ILandrorh v, 
Avsthi, 14 C. B. (X.S.) 1184 ; 82 L. J., C. P. 2.52 : 
10 Jur. (N.S.) 77 ; 8 L. T. 4211 ; 11 W. E. 838. 

A inoprietor of a hnr.se, and of a marl pit and 
brick mine, demised the house hy an unwritten 
.agreement to Ik from a day named ; and it was 
,at the same time agreed lietwceii them, without 
■writing. That D. should take the marl pit and 
the brick mine, and should jiay quarterly, at the 
"usual quarter-days. per solid yard for all the 
marl that he got! ami bv, Pi. per 1,000 for all the 
bricks that he made. D. took the marl and 
■made bricks .accordingly, ami paid the stipulated 
•sums for a time, hut they afterwards fell into| 
■arrear; — Held, that the agreement for the marl 
pit and brick mine was a demise of the land 
h'om year to year, at a rent capable of being 
a.scf.‘rtained with certainty, and fm- wliich, there- 
fore. the lessor miaht distrain. Jnmid v. 
Grude. ft Q. B, 145 ; *13 L. J.. Q. B. 800 ; 8 Jur. 
■708. : 

Half a room in a factory pai'titioned off from 
the re.st. with a suipily of suilicient steam power 
to drive certain luce-machine, s, wa.s let to A. at a 
■fixed annual rent, subject to deductions for 
hirulraiices to the working of the steam-engine : 
— Held, a sufficient demise to give a riglit of 
•distress. Stiht/ v. lirntris. 37 L. J., Ch IL 251 ; 
L. K. 8 C. p! ,504: H) L. T. 18ft '; IB AV. It. 
il>127. 

A tetuint of a small labourer's cottage, stand- 
ing upon a close eoutaiuing more than an acre 
•of land, which was partly cultivated as a garden 
and partly .«own with corn or planted witli 
potatoes, is a tenant of a farm or: lands and has 
a claim to cmblcinents witliin 14 i; 15 A^ict. c. 
25, a. 1. and the succeeding landlord, upon the 
'death of the preceding les.sor, who is entitled by 
that iscei ion to recover and receive a proportion 
■of rent from the tenant, is justified in obtaining 
•su-eh rent by distress. JJalnes v. Welch 
■ L, J., C, P. 118 ; L. R, 4 0. P. 91 ; 19 L. T. 422 ; 
a7 AV. B. 163. 
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jiu'v. lii',- a_'rceni(;ut’ was iib'i^nIntL% nr un ; ailvaiieo,' 

(‘Kiniitiiti! tiiib' of rise fnn iirart* being sent in : ! tbe rent 
t’j. ■' rli! r< V (H ill. nee for the jury to iind that I nur. .i:rl 
it v.M~ eondMiHiitil, und therefore that the tlislvoss 1 defattlt. t 
M-ii'iu'.l ju'? ilialihi. Mifhnun V. Wnlitiiie, 7A.&E. ! terat am 
r.l, n.; C. X, &5r. MlH. ' lunuivhiL 


Payabk; in Advance,'; — By an agreement fur 
the sale of a lionse arui land, 7“i?.. part of the 
inivchase-iiiouey. was payable on signing the 
ugreemejit. aiid l.atKJf.. the remainder of the pnr- 
eii:i-c-nn)!iii.-y. wa^, payable, with inieresi. on a 
ii;iy (‘(:;rtiiin : and after stipidiitijig for the de- 
Ii\ciy of an alwraet of title and the linu; wifhiii Optional Period: of Payaient.” — lieid being 
'.vh’cli rlii' ^.liiadd be divined acet-pled, the re-erred, payal ie (pun'feiiy, or half-ijuanerly, if 
aaTeemen! stated ijiat. as the ]i!jvt;ha-er \v:is to j rt‘ijuired ; tlie iatidlord, lutvimj.- reeeived the rent 
be let inns iimii'-d iat e jiosse-sinii, and for the i quarb-rly fur a t welveiaonth, eaniiot. without 
jinrpo-e of v.aaijn- the due [>ei’fonii:i!iCi* of the i iiutiei.-, i[i-,rraiu for aha lf-rptarter‘s rent. Mallarti 
Several agivettient'- tlteiviii eontained, the pm- v. J/vbva 10 iling. 21»y : :} M. & Seorl, 703; 3 
ehaser admitted himself to be a tenant from L. J.. 0. P. 48. 

Week to week to tlie vendor of the hereditament' After a tourmt had signed a writ ten agreement, 
thereby aareod to he sold, at thiMvoekly rent of not under seal, for Itiritig premisjs :it att annual 
yuZ.. payable in advtinoe : — Held, that the tigrue- rent, he was asked by the landlord how he would 
meat giive a right of distress to the vendor for like to pay his rent, and reidied, quarterly, 
the sum payable as a weekly rent. Ypoinrtn {jayiiieuls of rent were proved. The 

J-JUhon, 3(1 L. .J., t;. 1‘. 32f! ; 17 L. T. <3.1. landlord htiving disfraineii for a quarter's rent, 

Foreluuid rent may be distrained for by the the distress was holtl illegal, as the original taking 
landlord, altlioimh he; is tiware that an execution was unt altered, and no new terms of letting had 
i.s about to be put iu. at the suit of a judginent been agreed on Ivtween the parties. Tia-iwr v. 
eroditor. Ifitn-i.-wn v. JJ.u-ri/. 7 Price, GllO ; 21 Allday. 1 Tvr. A G. SPJ. 

E. II. 781. ■ " 

A landlord lot })remises to a tenant from tlie Rent not Payable till after it becomes Due — 
Lath of June for live years at a yeaily rent of Ordinary Course of Dealing.] — By s. 44 of the 
lOi)/'., to become duo atiil payable iu advance (if Agricultural Htddings Act, 1883, a landlord can- 
demanded) by equal cjuarteiTy paymczits on the not disti-ain for rent which Itecainc due for more 
L>th of September, December, March and June than a yeai- before the distress, provided that, 
in evei’yycar : piwideil always, tliat if the yearly where according to the ordinary course of deal- 
rent reserved or any part thereof shtdl be in ing-, payment of the rent has been allowed to be 
arrear and unpaid for twenty-one days next deferred until the expiration of a tptarter or half- 
after any of the days appoiutetl for payment year after the rent legally became due, for the 
thereof in adviUice, being iirst lawfully demanded purpose uf the section the rent shall be deemed 
upon or at any time, after the twenty-one days, and to have become duo at tlie expiration of such quar- 
not paid when demanded, then the lessor shall ter or half-year, and not when it legally became 
have power to re-enter. No rout was denuuuled due: — Held, that in a ca.se within" the proviso 
until August, 18.72, when upon its not being the landlord was entitled to distraiu for rout then 
paid the landlord distrained Semble, that the legally due. but not yet payable imcording to the 
construeticni of the demise was that the rent was course of dealing, and also fur rent which had 
payable iu advance, but. was not to be actually become legally due more than a year [ireviously, 


tnee,” iu an agn'emouT of fctinticy b to make 
j’ont payable a (luarrer in advance thrnugh- 
and rlii- Iindlovd isetititicd to payment, or, in 
ub. I «) disiraiufor The lentof iheeurr>.'nT quai’- 
t auytiiiie during tlu' ourreney of rlioiiuartor 
■iving i:e:i-onaljle notice of his dcjuand. The 
lion of the i’easonnhleiu-ssof the notice is one 
act. and niTist depend upon the particular 
rmstanee.s of the e;tse. Limdoti .(■ IT/wt- 
fb. v.Z, .V A', lb. Zib/.. (32 L. J., 
. 370 : r 188:’.] 2 Q. B. 48 ; .i E. 127 : <18 L. T. 
; 41 W. 11. t:570. 


paid until demanded, and therefore th;it the but had become payable aecoriliiig to the course 
landloi'd was entitled to distnun. ])7Zfh.'w,v v. of ilealing loss than a year previously, although the 
IltduH-s. 8 Ex. 8G1 ; 22 L. J., Ex. 213. total amount ilmtrainevl f<w exceeded one year’s 

I’remises were lot under an acTcement tliat the rent. Hull. Re purfe, Ihnn. hi m, .7(3 Ij. J„ Q. B. 
yearly rent should bo llOZ. from the 1. 7th of 270; 18 Q. B. D. (342 ; 7(IL,T.771 ; 37 \V.E.455 ; 
Oetoher, 1847, and That ‘-the rent should bep.ay- 4 Morrell, 84 ; 71 J. i‘. 710. 
able in advance if the landlord required tl'io 

same."’ At the expiration of the iirst ipiarter the Separate or Entire Rents.] — Eeplevin for 
landlord demanded '2,11. 10.s’. for a quarter's rent gooi Is taken in a dwelling-house, and for garden 
then due : and as it wa.s not paid, he ilistraincil produce taken in a garden, and for corn taken 
for the 110/. : — Held, that after such demand ho in a close. Avowy, as to taking the goods in 
luul a right to distrain for the 27/. 10.s'., but not the dwelling-house and the garden produce in 
for the lit)/. Clarke v. Ihdford, 2 Car. ik K. 7 10. the garden, that the defendant took the. same for 
II was a condition in a le.ase of a farm that rent of the house and garden in arrear. Avowry, 
the tenant should pay the last half-year’s rent iu as to taking the corn iu the close, that the defen- 
advance. wliich last half-year's rent .should be daut took it for rent of the clo.so in arrear. 
considered as reserved and duo on the 28th Sep- Pleas iu liar, that the defendant did not make a 
tember preceding, if the landlord should see separate and a distinct distress in and upon the 
cause, i'or such (lemand : — ^lleld, that the laud- dwelling-house and garden for and in respect of 
lord was entitled to demand the last half-year’s the rent alleged to have been in arrear for and 
rent, ami to distrain for it at any time between in respect of the dwelling-house and garden, and 
the 28th Septonibor and the expiration of the also a separate and a (Ustinct distress in and 
tenancy, without demand previous to the 28th ui>on the close for and in respect of the close; 
September. Witty v. Williams, 10 L. T. 477 ; but illegally made and took one joint distress as 
12 W. 11. 777. for and in respect of the several arrears of rent 

'I’lie etioct of the words “rent payable quar- in and upon the dwelling-house and garden, and 
terh', ami always, if required, a quarter in also in and upon the clo.se, — are bad. Phillips 
VOL. V. 32 
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Tj. Uent Services, Seek, Cliief and E'ee-Farm 
Bents. 

Kent Service.] — Eeplevin ; avowry, that the 
■jhaiiitiff held the land tenant, to the deleiidant 
under a demise, subject to certain retits, pro- 
visions, conditions and stipulations, that is to say, 
t.hat the plaintiff slaudd not. nor would, ilurin^' 

^ the coiitiunance of the tenancy, sell any liny |)ro- 
I duced dming such contii,iuance u].)ou the jireinises 
of tlie same, under the penalty of ‘Iti. M. for each 
yard of the hay sold, to la' leeovered by distre.-s 
as for rent in aiTe.ar ; and that the plaintiff sold 
off the premises 8iH> yards of hay, contrary ti) 
the stipulations atul pi-ovisions. by reason wliei'e()f 
ilJU/.,.being at the rate of 2.v. ti/Z. for ea,(.;li yard 
of the hay'sold, beeaine due, and recoverable ))y 
distress Held, first, tliat the 'Ja. (id. jier yard 
Avas not a penalty birt a rent-service, and dis- 
tvainablu on minpavnieTit, as of eonnnon right. 
FoUi/f, v.FiirtKst (/■» r/vvoO. 11 Q- B. ttiti : Hi 
L. ,L. Q. B. 42 ! : 11 Jur. 1();12. 

Held, .secondly, that this being in the nature 
of a licence by the leiianl to the landlord, in 
hom the reversion was remaining, the right to 


V. TF/n-Aved, 2 El. .t Eh m ; 211 L. J., Q. B. 104 ; 
f> Jnr. (N.S.) 727 ; 2 L. T. 27S : H W. Ih 494, 

In replevin, avowin’-, tliat the avowant was 
entitled to a rent, -charge of SbO?., payable half- 
yearly, and avows for 797., parcel of one half- 
yearly jiaymcnt. Plea in bar, that, hefore the 
seizure, the avowant distmined in aiiuther part 
of the hands tmt of which die rent i>.suetl. for the 
same half-yearly payment, .and took goods 
enough to satisfy the whole, lieplitraliou, that 
the iii'st distress was fur the half-ycavly pay- 
ment. k'-JS the 71)7. distrained for : — Helil, that 
the grantee of the rent-charge could not divide 
the ck-mand. and distr.ain bu- jiart on one part 
of the land, and afterwards for the residue ou 
the other. 7 /h'c«.s‘ v, 4 El. & , 111. .a79 : 

3 C. f.. U. 7ti(! ; 3 W. Ih 18:5. ' 

A demise not under seal, of tithes, and also of 
a (;orjii)re.al hcrediiameiil. at an entire rent, will 
not -justifv a di-^tress for tlie rent reserved. 
aiminwr v. IF/V/knawot 2 15. ih Ad. :5;5(5 : <) L. ,T. 

(O.S..) K. B. 23:5. 

Beat of Burnisliea Lodgings.] — A landlord 

may tlktrain for the rent oi t'^ly-ifnrmshed | bullieieutlv granted by an instru- 

lodgmg,s, Acim/o/rt v. Anthrhn. 2 L. 224. I ^ Car. & Fs, oCO. 

AW.... TV..*- .. 4... n •* 1 A 1 .11. 1 1 Whore a teimnt holds premises by the service 

After i^otice to Inndluul has no cleansing the parish cluiroh, without any 

nght to distrain fur double tent upon a weekly , render, such service is a rent for 

tenant who holds over after a tiotiee to tpiit. 

SitUivttii v. JShJiiij). 2 Car. k P. 


A tenant holding over after notice to cprit ] 
given by the Landlord, is nor liable to a distress, j 
without some evidence of a renetval of the I 
tenancy. dVo/wm v. CVe;///, 1 M.&: Hob. 213. I 

After Serving a "Writ of Ejectment.] — A land- 
lord, having treated an occupier of his land as a 
trespa-sser. by serving him with an ejecnneiit, 
eannoi afterwards distrain on him for rent, al- 
though the ejectment is directed against the 
claim of a third person who conics in and <lo- 
fenrls in lieu of the occupiei'. and the occupier is 
aware of that circumstaTicc. and is never turned 
out of possession. v. Sonith. .“ Binsr. 

410 ; 2 M. Ak P. 470 ; 7 L.',T. (O.S.) C. P. 143 ; 3(1 
l. R. 681. 

Where there was a lease for a yearly I’cnt pay- 
able quarrerl’y, with a clause of rc-oiitiy in case 
the rent should be in .arroar for twenty-one days, 
and the three iiuarters’ rent Avas due at Michael- 
mas, for which a distress Avas ]mt in on the 2nd 
Oeroher, and on tlie 2iid KoA’ember the landlord 
served a Avrit of ejectnu-nt, (liere being no siilH- 
cient dbtrc.ss on the promises; — Hckl, that the 
distress alKrnied f lie cnnliimaiice of the tenant’s 
estate up to Michaelmas, and therefore lhat a 
half-year’s rout not being in arvear at the time of 
the writ serA'L'd, the landlord could not rocos'cr. 
tWiiKorth T. 10 0. B. (N.s.) 10:5; 550 

B. J., C. P. 220 : 7 Jnr. (N.s.) S0:3 ; 4 L. T, 212 ; 
9 W. K. 4:36. 

After erroneous Allowance of Taxes.] — A 
Landlord's receiver allowed the tenant to make a 
deduction in rospect of a payment for land-tax 
every year, for seventeen years, greater than the 
landlord aaa'is liable to pay, the landlord knowing 
or having the means of knowing all the facts 
Held, that he could not di'-train for the amount 
errcmeoiidy allowed, though the receipt given 
every year shewed the amount paid and the 
amount deducted. JiraniBon v. liohms, 4 Bing. 
11 ; 12 Moore, 68 ; 5 L. J. (o.S.) G. P. 13; 29 
E. R. 493. 


pecuniary render, such .service is a rent for 
Avhich a di.strcss may lie made Avithin o k 4 Will. 

4. c. 27, ss. 1. 8. l)oe d. Eihiei/ v, BeitlMni, 7 
Q. B. 976 ; 1-1 L. .1., Q. B. 342 ; 9 Jur. 602. 

.So the service (under the circinnstancea) , of 
ringing the church licll at stated hours from 
Michaelmas to Chri.srmas. I)oe d. Eiliieii 
iriUiit, 7 Q. B. 978 ; 14 L. J., Q. B. ;343 ; 9 Jur.' 663, 

The I'ight of distress is not so inseparable an 
iiieident'to rent service, that it cannot he post- 
poned. Gih'N V. Sjjein’rr, 3 C. B. (N.,t5.) 244 ; 26 
L. J., C. P. 237 ; :-5 Jnr. (X.S.) 820 ; n E. 88:3. 

Therefore Avhere A., a mesne landlord, let 
premises to an nudor-tcnant bj’- a Avritten agree- 
nieut Avhich provided that no dLstress should he 
made till after A. had produced the receipt of 
the superior landlord, and A. afterwards dis- 
trained for his rout Avithout producing such 
receipt : — Pleld, in an action by the under- 
tenant against the broker aaRo executed the 
distress, that A.’s right w’as postponed, and that 
the liroker was liable as a trespasser, 17i. 

Some time after the lirst agreement A. and his 
under-tenant agreed by parol to .substitute other 
premise.! for those originally taken, to be held on 
tlie same terms, and the under-tenant entered ; — 
Held, that the taking of the second premises Avas 
a new contract, and not an alteration of the terms 
of the first. 27;. 

Rent Seek.] — In replevin, the defendant 
avowed that Henry the Eighth Avas seised in 
fee, in right of his crown, of the shop in 
Avhieh, kc., and by let tens-} intent granted it to 
IV. in tail male, to be hold by knight’.s service, 
paying to the king an aunuarrent of 47. 11, v. 4;7. 
at Midiaclma.s in every year. The avowry traced 
the title to the reversion through the successive ^ 
soA’creigns doAvn to Charles the Second. That 
he, by letter.s-i»alent (made after the 22 Gar, 2, 
c. 6, .and 22 tk; 213 Car, 2, o. 24, and before the 
24th of June, 1672, and referring to the letters- 
p.atent of Henry the Eighth), granted to trustees, 
and their heirs, the rent reserved, and issuing out 
of the .shop, to hold to the use of the trustees, 
their heirs and as,sigu.s, for ever, upon Trust to 
sell and cont'ey the same ; that the trustees by 
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statute. BmtUnnt v, Wnuhf^ 2 
. , I .'•,; . '''■ uf St. I'aulV, Dou^d. i>2L ► ^ - 

IhOx- M*: 1 ' r' ? .7' '.’ '■ ^''‘*' •’ 7^'^' Grantee of foe-fariu rents has the same itovver 

f u' ‘m 7' '-. . within tiie siiaee of of. distress as i:he kin,s had, and so may distrain 


i-.w-..- *v..L vYJiuiu niu ypacte 01 

twenty yejiis next before The sessitni of pariia- 
lueut holdeii in the fourth year r.f George the 
>^eei.:!ii. aiiii berause tj7/. t-f.-.-, id' llui rent fur six 
a ears, ending- the 11th of October. I8I.0, was due 
and ill airear to tile dean and chapter, the de- 
Joiiuaiii well aviiwed; — Field, tliat tlie rent, 
being resei-wid ii[)0ii au estate, the revei-.sion 
whtwouf was in llie f'r,,wn at the passing of 
and inciih-iit to tli;it reversion, 
the grant of Charles the Second did not operate 
inidi'i- -tatntc. or under 22 d: 2',} Car. 2, (-.24 

Cp/a;-.v V. AV p,,;//-.,. i)utV;'”i;l 

b. .r., (.). It. S! ; 1-1 .Jnr. 1017— Ihx. Ch. 

_ Ifeid. also, tliar tlw grant ’oy Charies l!ie 
JsecuTii t was good. inde|iendently of tlio-se statutes, 
nnil euiiYertt'd the runt service into a rent seek, 
which >-ould lie distrained fur under J Geo. 2. 


>f pariia- j on other land of the tenant, thouedi not suliject 
.‘orge the 1 to t!ie rent. Aft.-Gen. v. Coivntnj. 1 P, W. 3UG : 
t for six 2 rem. 713. " 


3. What Distkaixable. 

a. Chattels in Co-urse of Trade or 
Manufacture. 

Horses and Carriages— At Livery.]— irnrses 
and e.arriages standing at liverv are mu o.\erapt 
from drsl-i'os for runt. .Ao-.va//,v v. GlmiGL 4 
C. H. ,740 ; ,lti L. J., C, 1‘. 007 ; { 1 ,i;57/ p_ 

i'Va-/n-/.v V. Wijiift, 1 W. 111. 4S3 ; .3 Purr, 1 lilS. ’’ 


If a mere termor affeci 
term exceeding his own t 
reserve an annual rent, tl 
assignment of his term. 


ntiyul itioscstatiites. t .1. t ■, 

ice inio a rent seek, , “ to Innkeeper. j— A landlord may dis- 
for under 1 Gen 2 • si .able let by In's tenant to au 

• innkeeper during races, CW,uer Tvmliumn, 

0 pant a lease for a 

'w?mllr!m/-ratV' as '' “77 Coachmaker.]_A carriage 

1 rbere would lie i p 7“^ coaeliniaker and commission agent for 


plnppel between him and the party to whom s iVbv h m m Y purpose ofbeihg 

lie assigned, and aceoidirmlvir would be doubtful 7 1 P ^ to be distrained tor the 

whether tlie assignor would' have aiiv mu; fo p T'\ 

recovering the nmt. ami tlie 4 Geo. 4, e. 23! 'does s-n H T T O P S-f 7^ d'Q. B. 

■-iiot give power to dUtrain forsiich :i rent. Lantj- ‘ ^ ^ ^ 

”S5P Goods delivered to Auctioneer for Sale,]— The 

privilege from distress of goods delivered to an 

Chief Bent.]— The 4 Geo 2 c PS .s 7 -dves 

the remedv by distress iu‘ cases Tif’ chief m.ti: krtiunses of the auctioneer, and does not. exienci 
which have not been duly pa, id for the «ii''ce of on the premi-ies of the owner of the 

three years within the Ipace of twontrvears ^ ^ 

before the first day of the then session of" pariia- ’ T ^ 7’!’ ' 
menr. In reiik-vin, a defendant made cormi/ance i,ov;7^ 1 .yoods on his premises 

asbailiJfof B.. allesing that B., deceased w.^ n, ! '? 1 f ""“f U'-l''ernsed, the idauitiff rJelivored 

seised as of fee in a fee- farm rout of 1?. 9. v. 3r/. wi IkC kl^orll 'Tbo‘' 

i>.suing out of the dwelliim'-hoiise in which &e w • ‘ ^ auctioneer placed the.phato 

and afrer deducing titl7 down to the inrlies I?'- ' ' ^ ^ 

■under whom he made cognisance, averred that 1 / V? h the landlord for rent in arrear 

, 1.0 Iu,.fer„, rent hnl l.t-m duly ,„4l for the l-nvilhgoiJ, im.l tho 

•i!pace of twenty years ne.vt before the fii-st day of (177 .‘len\ Ji ‘i si 

the parli.ament holden the 28tli of .laniiarv IP'’! l^'Pu.situl on the promises ot an ,aiTC- 

Plea, iravorsing the allegation of tberonf ImvhK; i •771’- ^'’7- 7 sale, are privileged 

been paid for the .space of tliree rears within the !77l /^i^tvamed for the rent o£ those pre- 
, .paeenf twenly-s/x years before the S5 h uf 3 

Jaunary, 1727 :— Held, after verdict for the de- « ' . 1 

fend.ant. fiist, that it was snliioient. if. for the . bo sold in a 

space of three whoh' rears, wiibin twen'tv years no authority 

before the passing of the act, the ivnt was ivdd P^'^’'''>K?L‘d from distre.ss, whilethey are 

though tin w vi;ars were not consecut ive" )7/s--’ ”* for the purpose of being sold by 

,^iwr?v. 10 Q. R. 3^1 ill 1 i., (f B, n ^ 

.174 ; 11 Jur. 732. 7' A' ^ ■ 

Held. siMiomlly. that the allegation of a seisin ^^sed 

ii, fee ot n,e re.rt ,vae a , .lereniiliin n"l ■«™"i.te.tore, an.l ™,ly l,ei„y hi™! 

that it was too late after verdict to take tilt- oh ^ u mnnatenal as regards the 

joctiou 1 hat the avowry onghl to havtbewn tte f 

origin of the rent. I// .^''-"-ids deposited m an open yard belonging 

Held, thirdly, tlial 1 he i-eat was hroimlit within T the occupation of an auctioneer 

4 Geo. 2. c. 28 s. .7. and. therefol Ihd be iS 

trained for. .h. ■ be. dis- .are privileged from distress. U7dm.^y. //ohiex. 

Held, fourthly, that au ohl Ijook of rentals ^ ^ 

lm?'rll in u-hb'h 'p li -^^*1 Principal-In Hands of i'actor.j-Goods of 

I -, , ’nr r ■ P'Tson signing debited a principal in the hands of a factor for sale are 

ceiram hums of rent received, cor- privileged from distress for rent due from sueb 
wre al mfsrible ^ ^ amount lu the book, factor to his landlord, on the ground that the rule 

"• of public convenience, out of which the privilege 

Bee farm ni-f,.-. ■ -i is within the exemption of a landlord’s 

ieefarm Eent.j— Hihiiess is not incident to general right to distrain; and therefore such 
a fee-farm rent as such, e.xcept the case 13 brought goods are protected for the benefit of tfad7 

32—2 
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(rdmtni V. FJitm, (J lloore, 243; 3 Br. & B, 75 ; 
23 R. IL 507. , 

In Ilanils of Agent ‘ Public Trade,” ] — ^^Vhel■e 
an agent umler an agrocnient witli a firm of 
carpet nranufitctnrers look premises, atul jiut his 
pi'incipfir.s name outside ns well .as his own. ami 
wj]s entith'd to carry on otlicr agency business, 
but was in fact agent for only one other firm : — 
Held, that the agent was not carrying on a 
^•jiUblie trade" so ns to exemitt his principal’s 
goods on hiT jiivmiscs from distress. TaitUmj v. 
‘irotfc//, 1 Cnij. i: E '.t9. 

Placed in Warehouse.] — Goods landiid at, a 
wliiitf, and {tnnsigned to a bitdcer as agent of the 
cori'ignor. for .sale, and placed by the broker in 
the wharlingcr’s warehouse over the wharf fur 
safe custody, until an opportunity for selling 
them should occur, are not distraiuable for rent 
dne in i'es{»ect of tlie wharf and warehotisc : as 
they were ijroughr to the wharf in the course of 
trade. Thomjinon v. Jlfa-diifer, 8 Moore, 254 ; 1 
Bing. 383 ; 1 L. J. (O.s.') C. P. 104 ; 25 ll.E. 524. 

Corn sent to a factor for .sale, and deposited 
by him in the warehouse of a granary kec[)cr. he 
not having any -warehouse ctf his own, is under 
the same protection against a distress for rent, 
us if it was deposited in a warehouse belonging 
to the factor himself. JIaWiias v. Mvsnanh 2 
Car. & P. 853. 

In replevin the defendant avowed for rent in 
arrear a.s landlord of the granary or warehouse in 
■which the goods on wdiich he levied the distress 
were found. In his plea in ))ar to the avo-ivry, 
the plaintiff alleged that the goods in ciuestion 
■were <]cpnsited in the granary or -warehouse 
with one W. J., the keeper or proprietor of 
the saiil premises, which were then a public 
granary or warehouse, to he safely kept foi- 
purposc.s of trade. On specitd demurrer iipoii tlic 
ground that gonds merely deposited -\vith the 
keeper or proprietor of a public -^varelionso or 
granary, unless he exercised a public trade or 
received them for the purposes of that trade, 
were not privileged from distress fur rent. The 
court adviserl an amendment in the pleading. 
Famnif v. Jtolmm, 3 L. J., C. P. 14(1. 

Goods at Purniture Depository.] — Goods 
warehoused in the ordinary course of business at 
a furniture depository are privileged from distress 
for rent, jrih-n v. Iiirl/cr, 42 L. J.. Q. B. 41 : 
L. R. 8 Q. B. 77 ; 27 L. T. 75(1 ; 21 W. R. 2ti2^ 
The plaintiff deposited household furniture at 
a depository to be warciioused at the rate of 30.s-. 
a year. At the time he thought he was depositing 
them with a con>i)any with whom he had had 
dealings before ; and he received a receipt in the 
name, of the company, which name was also over 
the door of the depositorjn The fact was that 
the company had sold their business to B., and 
let the premises to him, but they had authorised 
the use; of their name. B. being in arrears for i 
rent, the defendants seized and sold the plaintiff’s i 
goods under a warrant of distress from t-am of i 
the directors of the company; on which the! 
plaintiff brought an action against them Held, 
that the goods were privileged from distress, as 
things delivei'cd to a person exercising a public 
trade to be managed in the way of his trade, Ib. 

. Held, also, that the company was estopped 
■ from distraining as landlords by having allowed 
themselves to be held out as the persons with 
whom the goods -were deposited. Ib. 


and Charges on Land. 

Ship in process of Couctruction for Third 
Party.] — Goods belonging to a tliird pai+y -^vliicb. 
are on the ])remiscs of a picison exerci-iing a, 
public trade for the ]mrposi-i of being dealt with 
in the way of such trade, .are not exempt from; 
(lislress foV rent, unless they liavc been sent oi- 
delivered to the trader. A sliipbuihler eo i itnicted 
to build a ship on premises wliieli he lield as 
tenant to the defendants ; the slii]) was to be 
paid for by instalments at cert ain stages of the 
work. After the ship had been partly paid for, 
it was seized by the defendants as a distress tor 
rent due from the builder. The person for whom 
the ship was being built paid tho rent under 
Ijrolcst.and sued to recover the amoniir Hidd, 
that assuming the property in the ship to have^ 
passed to the plaintiff under the contract, still, 
the ship, nor having Ijceu sent or duiivereil to 
the builder, was liable to distress, and the plaintiff 
was not entitled to recover. Oltrrke v. Millwnll 
Dock. Co.. 55 L. J.. Q. li. 37S ; 17 (>. B. I). 4U4 ; 
54 L. T. 814 ; 34 W. R. 598 ; 51 ,1. T. 5—0. A, 

Sent to he dealt with in the Way of Trade.]— 
All goods sent to a tradesman for the piirjiose of 
being wrought upon in the way of his trade, are, 
during the Hme that tlicy remain in liis cnstoily,. 
protected from tlistre.^s. Brown v, Bhocil, 4 

K. A M. 277 ; 2 A. & E. 138 ; 4 L. -1., K. B. 50. 

Bo is the carcase of a beast in the custody of a. 

butcher, sent to him -for the purpo.se of being- 
slaughtered for the sender. Ib. 

Bo, althougli the sender is also a butcher. Ib.. 

But brewers’ casks sent to a public-house with 
beer, and left there until the beer is eonsumod, 
arc liable to be distrained for the rent of the 
house. Joulo V. Jocksvn, 7 M. & W. 450; 10 

L. J., Ex. 142. 

Salt was manufactured and publicly sold at 
certain salt works, and carried away in the boats. 
of the pureln'isers, which came for the purpose of 
being loaded with it into a cut nr canal on the 
premises, communic.ating with a public naviga- 
tion. The boat of an alkali manivfacturer, lying- 
izj this cut or cazial for the purpose of receiving 
ami carrying away salt bought by him for the 
purposes of his manufaeiure, is not privileged 
from distress for arrears of an annuity issuing 
out of the land on which the salt works were 
erected, and granted by the manufacturer and 
seller of the salt. Slu.'tjwntt v. Grcqorij. 3 M. A W.. 
(177 ; 1 H. & H. 184 ; 7 L. J., Ex.' 385— Ex. Ch. 

Materials in the house of a manufacturer for 
the purpose of his trade are not distraiuable by 
his landlord for rout. Gihnon v. ireson. 3 Q. B. 
39. 

Materials delivered by a manufacturer to a 
weaver, to be by him manufactured at his own 
home, are privilegetl from disti-ess for rent due 
from the weaver to liis landlord ; but a frame oi- 
machinery, delivered by tlie mamifaoturer to the 
weaver, together with the materials for the pur- 
po.se of being used in the weaver’s house in the 
manufaeture of such materials, is not privileged, 
unless there are other goods u],jon tho premises 
sufficient to satisfy the rent due. Wood v, Clarke, 
1 C. & J. 484 ; 1 Tyr. 315 ; 1 Brice, B. C. 2(1 ; 9 
L. J. (o.s.) Ex. 187. 

Goods in pawn are privileged from distress 
even though they have been pledged for more 
than twelve month, s. Swire, v. Lvneh, 18 C. B. 
(K.S.) 479 ; 34 L. J., C. B. 150 ; 11 Jur. (X.s.) 179 
IIL. T. 680 p3W. R. 385. 

In an action by the pawnbroker to recover 
goods distrained under such ciremnstanoes, the- 
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Implements of Trade. 

bediUiisr, iS:r‘. Plea, a in<ti 


to iveover the full value ' Brii'k. S N. & M. 71)0 ; 1 A. & E, (’,41 ; 3 L. J., 

I K. B. 181. 

i Such crops luivin;r bom KO taken, .soli] and left 
ri’f.ver tor chnnis, ; pi-omise.s, tuul the .■invar-? of rent pifiid 

■ritieatioii muior adisnv'.s . pni'Miant to 8 Anne. c. 14, s. 1. the Lindlonl oan- 
i:ir r!ie,i'’>'<i',b;!iiilchatte!.s ii,-,]; ftistr.ain them for rent h>u])setpteutiy due. on 


ry. and that there j ^he ground that the purchaser has not entered 


? whiidi might ha\'( 
jceial demurrer, rhiii 


into the agreement with the sheriff (to use and 
expend the produce in a proper manner), directed 


i threshing- 1 
. distress bir ! , 


:is som.- nf the article- named could not he implc- , py Geo. .3. c. 50, s. ;■?. Xor is he entitled to 
incuts of hiishaudry, the replication was b.ad, for | pi-e.sume. from the absence of such agreement, 
•iinswernig oidy p.'trt of tlic [dea. wlien it professed i th-i}, straw of such cro[)s was ,-old for the 
to answer tlie whole, /^/rhvv. .l.-/'ono JJ. A J,. ! purpose of being etirried uif the land, eoiitrary 

i,s,s tie. 1) 7b; , 1 1 J. .1 . ( ■. p. L>>s. _ ; [o s! 1. Ik 

■Vn iiupie-ment oi t rmle. e.g. a idireshing- ; Standing crops cannot be <listrainod under a 
tnaehine. not a tixtuiv, is lialiie to^ a distress bir i ,,piuse in an annuity deed, giving a ]iower to 
rent, uidc-s tti aelnal tisc til tiie time, or tiiere ts enter .and distrain for arrears in like manner as 
otUersuhi.-;cni (h-t > e- iii.on liio i<rciuiscs. fnifon for arrear.s of rent. MlU/fr v. Tvr. 1 ; 

y. /m/g/.v, ;; M. .v .'Scot!, .83; h Ihng. hfi! ; 3 2 f). Ac .J. 148; S Bing. 1)3; 1 M. k;Seolt“lhy; 
L. C. I’. 103. IL. J., Ex. 51 — Ex.h'h. Sec /,V w/r/e, 

A. l.-t to S. a thiv-hing-mne.iine : m Saturday ^7 l. j., Ex. 57 ; L. B. 8 Ex, 58 ; 17 L, T. 480 ; 
afterm.un S. eeic,cd working it : apd A. haying a ifi W. E. 3f>S. 

■consiilerahle. disttinee to con vey it home, it tvas Where a landlord distniined growing crops 
left on the pivmi-e- of S. till the following under 11 Geo. 2. e. JO. s. 8, but sold thein before 
Monday morning, when it was distrained by the they were cut, the remedy was held to be under 
landlord for rent Held, that, in the absence of g. ly, for the special damage .sustained bv that 
proof of siiflieienr di-tre-s aliunde, the machine irregularity ttnd no more, 'in such an action on 

■was well taken, lb. the case, with a count in trcivor, the landlord is 

All action of trespass lies, as well as au action entitled to deduct the rent due to him from the 
oil the ease, ior di":iraining tools of trade, though difference between the price which might have 
notactuallyiiinsc.if tliorcareotiicrimiirivilegcd petm obtaiued had the sale been regular, and 
goods upon the premi-cs at the_ time of the .Its- tfiat which was obtained under the irregular 
tress sufficient to sati-fy the distvep. Af/rgnlf sale; so where no .such difference existed, from 
V. A itix. 1 El. & El. 48St : 28 L. -T., Q. B. 14.8 ; 5 ^be crops having lieeii sold for their full value, 

Jur, (X.s.) liiS. ^ . 1 .. while the rent due excsei led the jiroduce of that 

Implements of traile may be aistnuneu lor sale, the tenant recovered nominal damages only* 
rent if not in actual u.se at the time, and if there ProuMom v. Ticomloti'. 8 Tyr. 200 ; 1 C. A: M. 
is no other -sufficient distress on the promises. 32G ; 2 L. J., Ex. ill. 

Ixiipon V, Fatilliiu r. 4 Term Eep. oVi.t ; 2 K. E. 408. Though growing crops seized under a ff, fa. are 
_ C., a gas stoker, hired a sewing machine, and protected from distress at common law, yet. if an 
his wife a seamstress used it, and api»licd the execution creditor, bv reason of his claiming 
x'larnings for the maintenance of the household, some things di.strainable at coramcn law. is 
G.’s lamllord distraineii the nmchiue for arrears driven to felv on 5() Geo. 8, c. 50, he is bound 
■of rent <luc from (J.;— Held, that the machine was to bring himself in his pleading within the 
au implement of O.’s trade within s. 4 of the provisions of that statute. Ififtt'y, J/nrrcll, 11 

Distre-s Amendment Act. 18S8, though used q. b. .125 ; 16 L. .1., Q. C. 240. Aftinneil. 11 

■solely bv the wife. CfruivJiirard v.Julumm., .54 o J3 .tag. 12 Jur 85‘'' Ex Ch 

J. P:32‘(5. . . , . - . 


■n 11- oj. 1 n J. J. 3 jt TO * - Hay and Loose Straw.! — Havandstrawloo.se, 

Eollii^ Stock-— Protected from Distress in stack, may be distrained for arreans of 

certain Cases. j-y,v .x ao \ ict. c. oO, and ^ rent-charge, unde? 2 IVill. Ac M. sess. 1, c. 5, s. 3, 
post, .sub tit. iiAlLtt AY. .j. Geo. 2, c. 28, s. 5. Jidin.'iott v, Ftndknei', 2 

^ „ Q. B. 025; 2 G. Ac D. 184; 11 L. J., Q. B. 103; 6 

b. Growing: Crops. Jur. 832. ’ 

Generally.]--A tenant, whose .standing corn Nurseryman’s Grounds. 1-Trec.s grow- 

•and growing crops have been seized as a distress j ^ „„,.servtnau’s ground, who is a yearly 
for rent before Hiey wore npe.?^ landlonl, and removable by such 

‘^3 11 * "h 7 ?■' AV I'n- V I tenant from time to time, are not distrainahle for 

c ... s. .4, for sel ing the same bet. , re t ve .lays had j ^ 2, c. 19, s. 8. CM v. Cal- 

.eliip.sed at er the so.zuiv. as siich sale \\ as alto- 3 

E ir455 ^ ‘ ^ G(tslmrth, 2 Moore, 491 ; 8 Taunt. 431 ; 2U E. IE 

A lustres', on growing crops of corn of the 

vendee of the .sheriff. Er vent accruing due to g. Beasts of the Plough and. Sheep, b 
the landlord, .subsc'iuently to the entry under 

the execution and .sale, cannot be sustaiued, Beasts of the Plough,] — Whore a landlord 
unless such vendee allows the crops to remain distrains beasts of the plough, though there are 
uncut an unreasonable time after they have other goods on the premises, he i.s not liable to 
liecome lipc. Frticnr/t v. Piirriif, 5 Moore, 70; an action for au illegal di.vtress, if he uses due 
2 Br. B. 262 : 28 K. E. 46.5. diligence to ascertain whelhcr such goods are a 

A tenant’s growing crops, taken in execution sutlicieut distress without them; and he is not 
.and ,«n!d, atid remaining on the premises a reason- to be affected by a snbsciiueut sale at a higher 
able time for the purpose of being reaped, are price than was expected. Jemu-r v. Tolluiul., 
not distraiuable by tlie landlord for rent become 2 Chit. 167 ; 0 Price, 5 ; 20 K. E. 608. 
due after the taking iu execution. WriijJit y. An action is not maintainable for distraining 



aistniine.{ there for rent, aiuity will relieve 
against siieli aistress. II, ^ itiiue 


I Si^oX mTc a'isimlinu- the 

I y. Jl. lot. ; nil. 479; r,7 J 1> (JG4 ^ “ 

5 =s~!:s=““-“ 

a»iS;S5S5= 
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hoasts nf the plough, when there is not other 
suir.eienf subject of ilisiress on the premises bnt 
growing^ crops. Pi^goft x. BirtJv.^, 1 M. fc W 

’ ^ <"• » y- J- Ek. 1 fl;i. 

i.Lasls ut the p ough are distrainalile for the 

1 bui-rS 3 Ken. 204 

Agistment of Cattle-^ Live Stock taken in to 
he fed at a fair priee.»]_Cattle were distrained 
^ihile on adioldiiig pursuant to an agreement by 
^Uiieh the tenant, in consideration of 2Z., allowed 
the owner - the (‘xelusive right to feed the crass 

cattle Meieruit - tahemn ’ by the tenant “to be 


100 i 

! The appellant oeeujiied the first floor and 
basement ot j, remises at a yearlv rent. eaiTvirm- 
on the business of a publisher there, but sleejiing 
and re.sidmg elsewhere. He had no kev of the 

outer door, which was under the control of his 
.immediate kndlord. who admitted him eve y 
I morning that the appellant was not 1 

lodgei Within the meaning of s. 1 of the 
I Lodgers Goods Protection Act' LS71. TlemmuT 
' T. 125 ; 52 W. it 

' V. 'I; further, jYess y Sfmhen * 

palmer, >,1 L. j., Q. p,. 7 . 4- 


, Sufficiency of Declaration,!— ?,v s. I oF 

[ihe bo(|o’c,.<’ Prnteetioii Aet^ lS7i, if anv 
-siipcrioi' lan.llord shall levy distress on any .. 00 , s 
of any lotiger fur arrears of rent due to\ncb 
i immediate tenant, such 

' I m •‘^”^-’1^ superior landlord with a 

idcclaratioii m writing made by .such loihrei- 


u/„7 • * imcen in to tie le< at a sotting forth tinter 'ili-A , 

fair price,” and may therefore he exempt from i mnt is rli and fS- ll. V 

Sr r " ""'F D , .BSslA'i'!;', 

SrtvfSSSFlit 


Colts and Steers.]_Cart colts and voiiiur 
Steens, not broken in or used for harness ra- the 
whkItrS tb distre.ss as beashs 

I! 

“ distress by a landlord 
for rent due from his tenant, the sheen of an 
undeu’-tenant are privileged if there are other 
rS? ^ pi'emises suHicieiit to satisfy the 

a^.heVS4 

cattle escape into the next ground anrl -n-r. I ■ ■ • - • II. odd ; 4b J. P, pso. 


made is- a" lodger.' Ifarrh. P>- pLie,'hn' L J 

m 13'»; 53 L. T ;W- H4 

Y . 11. 1S2 ; 50 J. P. 164—0, A. ’ * ^ 

— — Second Distress after Withdrawn 7 
See^r/m'°> o^y I’irst Distress.]— 

m)-C i’ ■’SW.E.'sk- is j. p! 

live Ba'vJ'r^A f"”'® «f 

lod.S^\mm Gi’r? 

on the "> xul c bnf" if ®old the same 
el ar da;; m ^ve 


Previous to 34 & 86 Viet « go i r. V 

H,SsFr;f?''a'SS 

, clsmvc .ii..troHs. 11 Up, ^ 


d. Goods of Strangers. 

~^Who is a Lodger.]- The niere factofal « 

m btaiig an under-tenant is not siitiicient to 1 P'“.der-teuant. ]— Tiie nronorl v nf o i 
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for rent, lijr^n 'judi :^-orls. Sm-hv y. 11 

Jar. (x.s.j s:.-.!- : Kl \V. 11. 


Of Others.] — (rorxlsof a stv.'inijer on the land 
may [jC; ili'.TnrlnciI for ii rt-rit-c-hav're out , 

of it. Muspr itt V. <^r';vY/((io/. 2 (xalca IJS ; 1 : 
M. ic \\\ CJS : in orn ,r J M. W. ini ; 1 11. H. | 
iNl ; 7 L. .{., Kx. ■ I 

'I'lie yixu'l- of (.'. fottiid upon land, onr of which i 
a rcnt-diario ha-; hccii oTiintod by A. to IJ.. are j 
lisihl.-t r.) th(! ihVfre.'^s of 11., unhss G. hafi an | 
inlcrc't in the land paramomit to that which A. ■ 
had at tlat time of the L;ranl. t'iti fVrn/ v. E/ifimd. i 

fi N. :\r. liir. : i a. k'E. loi : K.ih i5i; ' 

Tli(mj;i'ant"(> of a rmit-cliaryc. may take ji'uodH 
of a stranu-c!'. on the prenii'^cs chanred, as a ilis- 
trcss for arrears. Joft ii.'^on v. Ftniikm')'. '1 Q. B, | 
h2.-i ; 2 G. 6; I ». I ; ! 1 b. J., <1 B. IhJ ; 15 Jiir. 8;i2. i 

Bat ayraat. iiiiriiort imj; to he tin; j^nint of a! 
rent-charije. with powta-.-. of distress unidehya I 
per-on havin.e' no iisad e.'>tate in the land, will 
not justify the seizure on the premises of the 
floods of tliird persons for the arrears of the reiit- 
charcre. Firomun v. Fdirur/h-, 2 E.x. 7o2 ; 17 
L. J.. Ex. 2 .'kS. 

If a mortgage is created Tjy way of demise for 
a term of years, and the niortgag‘tr attorns and 
beeomes tenant trt the tnortgagee at a certain 
rent, the relation of landlord and tenant is 
created, and upon failure to pay the rent the 
mortgagee is entitled to di^-train the goods even 
of a stranger. J., being lessee for a term of 
years, demised to P., by way of mortgage, all his 
interest in the term saye one day, and J. attorned 
and became tenant to P. at a certain rent. J., 
being mortgagor, let the mortgaged premises to 

K. , who assigned his goods thereon to B. The 
rent due from J. to P. being unpaid, P. distrained 
the goods assigned by K. to II. Ko rent was 
then due from K. 11. having brought an action 
against P. for the seizure of the goods : — Held, 
that, by the attoriiment, J. had become tenant to 
P., and that the distress was lawfal. Kaardey 
V. Philips. n2 L. J., (}. B. 581 ; 11 Q. B. D. 62l'; 
49 L. T. 485 ; 81 W. E. 909— C. A. 

Execution against Goods of Third Party — 
Eight of Landlord to claim for Eent.] — By 51 & 
52 Viet. c. 48, s. Kin, when goods in a tenement 
for which rent i.s due are taken in execution 
under the warrant of a county court, the land- 
lord may claim the rent due to him by delivering 
a notice to tiie bailiff making the levy, and such 
bailiff shall, in iiiakiug the levy', in addition 
thereto distrain for the rent so claimed. Execu- 
tion having issued upon a judgment in a comity 
court against tlie defendant, goods belonging to 
him were taken in e.xecution in a house of which 
the wife of tlie defendant was the lessee. The 
landlords gave to the bailitl making the levy a 
notice uiuler s. KHi churning arrears of rent tine 
from tlie wife : — Held, tliai ;is the defendant’s 
goods were rightly taken in execution, the claim 
of the landlords was good, llihjlies v. Smallwood, 
59 L. J.. Q. B. 5U8 ; 2.5 Q. B, D. 89(1 ; 88 L. T. 
19S ; 65 J. P. 1S2. 

If a bailiff seizes, under a warrant of a county 
court, goods belonging to a stranger, ho cannot, 
under 19 & 20 Yict. c. 108, s. 75] distrain such 
goods for the rent of the, landlonl, and if he does 
HO, tlie true owner is entitled to have liis goods 
l)uck. Board v. Kniqht, S EL «.y Bl. 885 ; 27 

L. J., Q. B. 859 ; 4 Jiir. (.Nys.) 782 ; 8 W. E. 228. 

Goods wrongfully removed from Premises 
brought hack by Landlord,] — A landlord cannot 
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distrain upon the gctiijs uf third persons hrmigiir 
by Itim-elf on to the demi-ed premises witlmut 
the authority' of the thiul per.-on. even thuugh 
the goods imd h.’en o.'igliially placed un the 
piviuisc.s liy tile, autiierity of the tliivtl person, 
and wi'oLigfullv renK>vcd ].iv soiiie one el.>e. Paion 
V. ('avter, 1 Cab. & E. 183. 

e. Fixtures, 

Eails and Sleepers.] — The lessee of a colliery' 
Iw deed demised it by' way of mortgage, and 
ssigned the idant, Ai.*., eompriseil in a .■>cUednIe, 
and all lixcun-.s. building.s, and laiUvay.s in and 
alinut till; colliery, with a power of saie. The 
mortgagee Jinving taken po,s.ses.siou of ilui rail- 
ways under liio power, the huidiord distrained 
tlioni for rent due fi oin the lessee. I'lic railways 
were oon.slructed for ilie belter enjoynieut of the 
colliery, and were so far jiennanent that they' 
were intended to remain on ihe premi.se.s as an- 
cillary to the working of lire mines until the 
expiration of the terra. The ground upon which 
tliey were laid was brought to a <lry and uniform 
surface by' spreading thereon, wherever the 
natural .soil was moist or its surface, depressedr 
such hard and dry materials as the soil a-fforded, 
with some further material of the same nature 
brought from elsewhere, so as to make it dry and 
level. On this surface so prepared the .sleepers, 
were laid, and the rails wore fastened to the 
sleepens by' nails driven into the sleepers, and. 
firmly fixing the rails thereto. Large quantities - 
of such hard and dry niaterial.s, called ballast, 
were then packed under and about the sleepera, 
with the double object of keeiiing them diy, and 
so preventing their decay', and of keeping them 
in position. The usual mode of removing the 
rails was to wrench the rails rmt of the slecpei’S. 
In order remove tlie sleepers the ballast was 
first loosened by picks, aud then levers or bars 
of iron were driven under the sleepers. The re- 
moval of the sleepers caused hollow places to he 
formed by the falling in of the ballast : — Held, 
that the rails and sleepers forming the railways - 
became fixtures, and therefore wore not distrain- 
able for rent, and the mortgagee was entitled to 
judgment for the value of the railways as re- 
placed in statu quo. Turner v. Cameron, 10- 
B. & S. 981 ; 39 L. J„ Q. B. 12.-> ; L. R. 5 Q. B. 
30(3 ; 22 L. T. 525 ; 18 W. E. 544. 


Kitchen Ranges.] — Fixtures (as kitchen 
ranges, stoves, coppers aud grates) wliich a 
tenant may' sever from the freehold, aixd take 
away' during th(3 term, are not therefore distrain- 
able for rent. JDarhij v. Harrh, 1 Q. B. 895 
1 G. &D. 234; 5 Jnr, 988. ' 

Those things oidy can be di.straiiied for rent 
which the landlord can afterwards restore in the- 
plight in which they were before the distress. Ib. 

Maohinery for the purposes of manufacture — 
ex. gr. mules used for spinning cotton — fixed by 
means of screw.s, some into the wooden floors of 
a cotton mill, and some by being sunk into the 
stone flooring and secured by molten lead, are at 
law distrainable for rent. iTellnwall v. Bad- 
wood, 8 Ex. 295 ; 20 L, J., Ex. 154. 

Effect of Distraining.] — A mere distraining 
and purporting to sell ilixturcs affords no grounii 
of action, as sueh a sale is merely a nullity. 
BeeJt v. J)eiillf/lt, 29 L. J., C. P. 273 ; 6 Jur. 
(K.S.) 998 ; 2 ll T, 154 ; 8 W. R. 392. 

The defendant distrained fixtures, and some 
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(lays aflarwai'ds severed aurl removed them for 
sale : — Held, iu trover, that though for the pur- 
poses of that action the plaintiH necessarily 
treated the tixturos as goods and chattels, the 
defendant, by whose, wrongful act they had been 
brought into a chattel state, cc:nild not say that, 
as goods and chattels, he had a right to distrain 
them. Daltim v. WhiUem, 'ii G. iV: 13. 2()U ; 3 
Q, B. ytll ; 12 L. Q. B, So. 


By the statute 7 Geo. 1, c. 57, s. ill, no dis- 
tress for rent m.ade and levied, after the .a.rre.st of 
a person petitioningthe Oourt of J nsi >1 ven t L)(>1 df u’s 
under that a(d, shall be available for more t)i:i.n 
one year’s rent ” r — Held, that a di.si:‘re.sB iV,ir more 
than one year’s rent, made before arrest but lujt 
sold till after, was good for the \vh(,ile. Wru// v. 
Ei/remmit (I'-url) 1 N. fc H. BSS ; 1 H. (.b Ad. 122 ; 
2 L K. B. -18. 


Unauthorised Distress — Seizure by Bill 

f. G-oods of Persons becoming- Bankrupt, of Sals Holder. l—Aecim ling to the true con- 
Landlord's Eight to Distrain. ]-A Landlord’s sHuctioii of the. Hew Wales H, sol vent Aet 

distrc.ss for rent is noMiahle to be re, strained as 0> Ymt. Ho, 1/), s. 11, the prolnln mn (d- ‘Mbs- 
■“ an execution or other legal process ” within the ^‘■-ipu'^tm.tion of the ton.int s 

B.anhrnideyAct, .s. Hi JJirminfiham. and cs bate does not autlmnse the bolder ol u Inil ot 

mSarkhL &a,rajM Co.. Ale imrto., Fa„,hatc. tnke Ins gmods ( he snbj«d-, ot .smd. lull> 


40 L. J., Bk. 52: L. lb‘ll Eq. 015 ; 2-1 of _ the hands of the lamllord’.s baditf in 

L T 030 • 10 W H 503 po.sses.siou tliercoi nmler such drsiress. Utiuron, 

Under a local statute ,a gas company had the Ih , 

same rights with respect to recoveriiur the rent 08 B- 1 • l>'b 

or charge duo, for tbe supply of gas, ak landlords subsequent to Winding-up of Company.] 

have with respect to Tec(,vering rent ihc com- W^qnent to ihe 

pany, aftca- notice tha a hnn mdeb ed to them eommcncemcnt of Hie winding-up was refused. 

for a supply ot gas hm| hied a petition uiuler liquidator, though he had derived an 

thcBankrup ey Act Ibhl), s. Uo d.stratmid m propertv, luail 

pursuance of its s(atut(n-y ri^glit.s upon then- the property, 

■goods. Hie crcd.mrs of the hrm altcrw.ard.s j„rr,/nn‘nt Trad. 

resolved on hqun .ation, and a trustee was ap- y,-^. S li. 232 ; 42 W. 11.572 ; 1 Mauson, 148 

pointed :— Held, Unit, the distress w,a.s not liable < ,,,7 , pa'viP i-vv 

to be restrained as an execution or other legal ‘ i - j. . 

process" within .s. 13 ; and that, a.ssiUTiing the g,^ ju other Cases. 

filing of the petition to bo eo| III valent to the com- /, , « • , „„ , 

mencement of a UankrupleV, the comp.auy was . Marshalling Goods Seized.]-l he eommon-hiw 

entitled to distrain, after the tiling, for one year ’.s distress exercisable immediately on 


Eent subsequent to Winding-up of Company,] 
— Leave to distrain for rent .siiksequeiit to Hie 
commeiicenieiit of Hie winding-up was refu.sed 
wlieic Hie li([iiidator, though he had derived an 
indivect benefit from the demised property, Imd 
not adoptofl the lease or msed the property, 
Houoe and Land Jnirn/niont d’rnd. In rc, Smithy 
Ed'. pavti\ S K. 232 ; 42 B'. 11.572 ; 1 Mauson, 148. 
And see COMPANY. 

g-. In Other Cases. 

Marshalling Goods Seized,] — The eommon-law 


supply of ga.s'. Ih. 

A landlord distrained for one year's arrear of 
rent on goods of a debtor in the liands ot a re- 
ceiver appointed bj’’ the Court of Bankruptcy. 
On an application by the receiver to the county 
■court judge for an injunction, the landlord was 
re.stTaiued fi-om proceeding with the distress, and 
'Was also committed for contoiiqit of cnuvt. Gii 
apipeal: — Held, that the landlord could dist ruin 


default being made iu payment of retif, is not 
destroyed by the insertion iu a lease of an 
express right of tlistres.s, extouding to articles 
which would not bo alfeeted by the coimnoii-ltiw 
right, liut exercisable only after the lap, so of a 
certain time from default, if the lease cotiitiins 
no negative words ; and, notwiHi.stan(ling the 
exi.steitco of .such an G.xpres.s limited right, the 
coiniiion-Iaw right in.ay be e.xorciscd immediately 


as against the ’receiver without the leave of the «?• /lefault, but only as to goods to whieli that 
court ; and further, tlm,t the position of a re- extends. Eieee ArnJ and hie 

ceiver in bankniptC 3 MS not the same as that of 

a receiver iu ehanceiT. Till, Eu! /no-fe, Mai/hew, B ; A- ^ . .c , 

In re, 42 L. J.. Bk.\s-1 ; L. 11. Hi Eq. 1)7 ; 21 , the lessor dist, rams for two 

W R 574 ’ halt-j'uavs rent at once, before the ex}>u'atioii of 

A de'bhn- covomanted to pav rent in adv.ance. the secoml half-year's rent bc- 

After he had filed a petition for liquid.ation, .and hy tho_ lease ior 

wdiile the trustee avas still iu pnsse.ssion of the power 1 herein <-ontaniC( I, and 

premise.s, a further sum became duo for rent some of the goods .seized under Hie entire, dis- 
under the covenant to pay iu advance : — Held, ^*t)t seiz.ablc at coimnnu law, but only 

that the landlord ivas oiititied to distrain for .such tlio expro.s.s pcwoi’ ni the lea.so, the goorls 

rent. JMe. Ex varle, lihias. In re, 45 L. J.. Bk. seized wil be marshalled .so as to set against Hie 

21 - 1 Ch D ->85 • 33 L T 70(5 • 24 \V R 300 second lialf-ycar.s rent m the first mslanoo .such 

If goods of tenant' who has become bankrupt them as are seizahle at comniou law, leaving 
he left on premises, l-andlord may distrain. Ihe Jnrn.aiuder ot the seized goods (o answer the 
Plnmmer, Ex parte, 1 Atk. 103. first half-year s rent under the provision in Hie 

TVivere the vendee had lived ill the house of ^Aa.sc. Ih. 
bankrupt and retained the goods there, and the Sale of Stock by Landlord.] -T'lio 50 (Joo. 3, 

landlord had proved under the cmnmission, nut 50, s. 11, whieli makes a imirliaser .(f farmors’ 

throe years alter distranieil the goals, it w.as held stock bound by the tenant's eoveiiaut f o consume 
ill^l. A/’m-e, Aa- yicirfe, 1 Atk. 104. such stock on (lie premises, doe • not ciialde a 

Bheic admires is made for more than a year s landlord to sell his tenaiK s Imv ivhieh l.o has 
rent after an am of bankruptcy by the teimnl, Ulstrained for rent, otherwi.se than for tlio host 
the court will allow tho .ms.signeos of the tenant ^^-jcc. Hawhins v. Walrond, 1.5 ('. l>. 772 ; 

to avail themselves of {) (too. 4, e. 10, s. 74, and in p ry 9,so ■ ‘4 s T 'P "in • >>i w p e-M 
' to pay a year’s rent into court. But if theland- ^ 

, lord under such a rule accept the sum .so paid Perishable Commodity.]— rommodities wliieh 
into CGurtjihe is entitled to double costs under cannot be restored upon i'c}ilevin in the same 
. ^ Mdenon v. Gadsden, 7 plight and condition as that iu whieli they wm'o, 

L, J., KB. 89. ■when taken, are not disLraiuable for rent at 
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i Where a sheriff’s officer executed a fi. fa., by 
I goiug to the house, and inforiniwg the debtor he 
came to levy on hi.s goods, and ia>dng his liand 
on a table said, “ I take this tabic,” and tlieu 
docked up his Avarrant in the table draaver, took 
the key, anil went away, without leaving any 
person in po.ssession ; and after the 11. fa. was 
returnable, the landlord distrained the goods for 
reiit : — Held., that the sheriti could not maintain 
tre.spass against him. Blades Anmdale^ 1 
M. & S. 711 ; l-l 11. R, .555, 

Where after the making of an intei’pleafler 
order the sheriff, with the consent of the execu- 
tion creditor and the claimant, temporarily witli- 
drew from posses,sion Held, that the' goods 
were no longer in custodia legis, and the landhird 
was entitled to distrain upon them, althougli he 
knew that the interpleadei* pj'oceeding.s were 
pending. Cropvery. Warnevyl Cab. & IS. 152. 


common laAv ; and therefore the flesh o 
lately slaughtered cannot bo distrained. 
V. Biftcomhe, 2 Ex. lOl ; 18 L. .J., Ex. 2 

Chattels in IJGe — Wearing Apparel.]— 

apparel may. be distrained fo 
ColdwrU, i’euke. ; 1 
.y. 1’,. Baynes V. Smith, 

So, implements of tradt 
rent if - ’ 

is no other sufficient dist: 

Gorton v. Falk, 

y. Bnherts V. 

A stocking-fr, 


-Wearing 
rent. Bissett v. 

, n : 3 R. R. C4S. 
1 Esp. 206. 

^ ' y bo distrained for 

ot in actual use at the time, and if there 
the premises. 
ner, 4 Term Rep. 565; 2 R. R. 46.3. 
Jarksou, 2 Peake, 36 ; 4 R.R. 885. 

- 'ame in actual use is not distrain- 

ablc,: unless thex’e is not sufficient distress besides. 
Watts Bavies, I Selw. ]SF. I*. 676. 8. R., | 

Gorton, v. Falkner, 4 Tei'm Rep. 565 ; 2 R. R. 46.3. 

Trespass lies for taking, under a distress for 
rent, tools of trade not in use, there being no 
distrainable goods of sufficient value on the 
premises ; and a special action on the case, as for 
. an unreasonable disti-ess, is not the onlj^ remedy 
for such a wrong. Nirrqatt y. Nias, 1 El. & El 
439 : 28 L. -J., Q, 13. 143 ; 5 .Jur. (^.s.) 19S. 

Partnership Property,] — Two tenants in com- 
mon mortgaged an estate to secure a debt 
Avhieh they jointly and severally covenanted to 
pay, and each of them separately attorned 
tenant to the mortgagees of a part of the estate 
■of which they were ](3intly in occupation, at a 
rent equal to half the annual interest on the 
mortgage debt. ’The mortgagors were partners 
in tlie business of brickmakers, which they car- 
ried on upon that jiart of the estate which w.as 
in their joint occnp.ation ; — Held, that the mort- 
gjigees could not distrain for the rent upon the 
partnership property which was on tlic e.statc. 
Farke, Kn -p-irte, Potter. In re, 43 L. J., Rk. 139 ; 

L. R. 18 Eq. 381 ; 3U L. T. 618 ; 22 'W. R. 768. 

Furniture— Use for life.]— Where A., by the 
trusts of his father’s will, was allowed to use the 
faruiture in themausiotv of B. during his natural 
life, and was prohibited from removing it thence 
without the consent of the trustees : — Held, that 
■■such furniture could not be distrained for A.’s 
personal taxes returned as i>ayable at tho man- 
sion of B. : and that it did not fall within tho 
description of such “other goods anil chattels ” 
}iH might be distrained hj’' force of 43 Geo. 3, 
•G. 9'). H. 33. Sliafteshuvy {Earl) v. B.iissrll, 3 
I). & R. 84 : 1 B. 'k C. 666 ; 1 L. J. (O.s.) K. B. 
202 ; 25 R.R. .534. 

Roods in Custody of the Law.] — The 8 Anne, 
c. 34, s, 1, makes it unlawful to remove goods 
taken in execution, without paying one year’s 
rent ; goods so taken are in enstodiS, legis, and 
cannot be rlistrained on. by the landlord for the 
year's rent, and they are equally in custodid lcgi,s 
for this purpose, whether they are in the h.ands of 
the sheriff or of his vendee. U'krtrton v. Naylor, 
42 Q. B. 673 ; 6 T). cS; L. 136 ; 17 I.. J.. Q. B.278 ; 
12dur. 894. 

If goods remain on the demised premises after 
a: tictitious bill of sale made of them under an 
execution, they are liable to be, distrained as 
hoforc. Smith y. Bussell, 3 Taunt. 400 ; 12 .R.R. 
674. 

Goods seized by a me.=senger under a fiat in 
bankruiitey are not, while in hi.s custody, privi- 
leged from disti’css for rent due fiom the b.ank- 
TLipt to his landlord. Jtriyys v. Soicry, 8 M. & W. 
729 ; 11 L. J., Rx. 193. See Newton v. tteott, 9 

M. A W. 434 ; 11 L. J., Ex. 121. 


Limitation of Time for Making.] — The twenty 
years within wliicli, since 3 ik 4 Will 4, c. 27. a 
distress for rent must be made by tho penson to 
whom tlic right to m.ake it h. as accrued, begins to 
run from tho last paj'meut of the j-ent, Otven v. 
Be Beauvoir, 16 M. & W. 547 ; 11 .lur. 458. 
Affirmed, 5 Ex. 166; 19 L. .1., E.x. 177 — Ex. Ch. 
Where a defcxxdant avows fur rent in arrear, it 
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teiifinfs -^rrongEul disclairacr. Doe d. David v, 

7 Car. & P. 822. 

A: tenant, a few days after his lease expired, 
gave, up prissossion to tlie incoming tenant ; but., 
without the latter’s peruiission, left, some cattle 
in the fohl-yard, which were afterwards dis- 
trained iu the name of the landlord:— Held, that 
he was not possessed of the premises, and that 
the grazing of. the cattle thereon did not consti- 
tute a possession under 8 Anne, c. 14, s.s, (i, 7, 
and that the di.strcss was coriHecinently illegal. 
y'di/lrr-wn V. Paters^ 7 A. M E. 110 ; 2 N. & P. 
022 ; W. lY. & I). 044 ; 1 Jar, 497. 

A landlord, who permits his tenant to retain 
iosse.ssion of part of a farm, after the tenancy 
las expired, may distrain on that part, within 
six nionth.s after the expiration of the tenancy. 
Ai/ifoU V. Stauntov, 0 D. & R, 155 ; 4 B. &; 0. 
51 ; 3 L. J. (o.s.) K. B. 135 ; 28 R. R. 207. 

A landlord may distrain corn left, under a 
custom that a tenant may leave his arvay-going 
crop in the barn, &c., of the farm, for a certain 
time id’ter the lease is expired, and he has quitted 
the prcraise.s, fur rent arro.ar, after si.x month.s 
have expired fi-om the determination of the term. 
Dettran v. D<l(iha)f, 1 II. Bl. 5 ; 2 R. R. 090. 
S. th, Lewis V. ILlvris, 1 H. Bl. 7, n. ; 2 R. R. 
698, n. 

A. termor, who lets to an under-tenant, cannot, 
after his term has expired, enforce the continu- 
an.ee of the undor-tenancj’' by distress, if the 
nndei'-tonaut refusc.s to .acknowledge him as 
landlord, or pays him under throat of distress ; 
although the uiuler-teiiant still retains the 
possession. Jhiruv v. Iticliardson^ 4 Taunt. 720 ; 
14 R. E. 647. 

By agreement, as w'oll as by custom of the 
country, a tenant was to have, the use of the 
barns and gate-rooms to thresh out hi.s corn, 
and fodder his cattle, till the May-day after the 
expiration of his term ; his term expired at 
Michaelmas, 1824 ; he was then restrained by 
iniuiictiou from carrying off the premises corn 
in the .straw ; iu January, 1825, his landlord dis- 
trained a rick of corn on the premises : — Held, 
that the distress w.as valid. linifjht v. Dnietf. 
3 Bing. 364 ; 11 Moore, 227 ; 4 L.'j. (O.S.) G. p! 
95 ; 28 Pv. R. 643. 

Holding Over — ^New Tenancy.]— Wliere 

a new tenancy has been created as to part of the 
property comjn-iscd in a lease, of which notice to 
quit has been given, a landlord, after the e.xpir.a- 
tion of such notice, i.s not entitled under S Anne, 
c. 14, sH. (5, 7, to distrain on such new tenancy for 
arrears of rent due in respect of the old tenancy. 
IVil/iinsnii v. Pvd, 64 L. J., Q. B. 178 ; [1895] 1 

Q. B. 516 ; 15 R. 213 ; 72 L. T. 151 ; 43 W. R. 302. 

After Death of Tenant.] — Where a lessee of 
lands dies before the expiration of the term, and 
his administmtor continues in possession during 
the remainder, and after the expiration of it, a 
distress may be made for vent due for the whole 
term. DntitJiwiiifi' v. Uodksnj, 1 H. Bl. 465 ; 2 

R. R. 807. 

But where A., being tenant at will, at a yearly 
rent, died, leaving rent in aircav, and the day 
after his <leath the lessor distrained, the house 
being occiqiied by A.’s servants : — Held, that the 
distres,s was iUcgal, aiul that it was not made 
during the possession of the tenant from •whom 
the rout became due, within 8 Anne, c. 14, s. 6. 
'Ikvmr V. Damex, 2 B. -.k S. 435 ; 31 L. J., Q. B. 
170 ; 9 Jur. (jf.s.) 199 ; 10 W. R. 561. 


a?id CJiair/i's on Land. 

5. WirERT-: TO 'MAn.K. 

River close to Wharf.]— Barges lying in a 
river close to a wharf, and fimtiiutjd by a rope 
to piles, intended, partly for the ,su])],iorl. u>£ the 
wharf, and iiarfly flint barges may be nltnelu-d. 
to fliem, may be (lisiriiiiuMl for rent due in 
respect of the wharf, they being as mucli on the 
jireniiso.s demi.sed as Ihe nalim' of ihe thing will 
admit of. JUn^mul v. (hipvl, 4 Bing. 137 ; 12 
Moore, :?3<» ; 2 Gar.k B.r. 11:5 L. J.(o.s.) ( '. B. 123. 

But afterwards, where it was stated in a s|K-eiaI 
verdict, tliat, by an iialenlnre, the defeudanl. de- 
mised, to plaiiitiir a whai'f *■ with all ways. ]ia.ths,, 
passages, jirolltK. enmmodilie.s, and aiqmrtciianees. 
what.soever, to the wharf belonging" ; and that, 
by Iho indenture, the exclnsive n.se of rlie land of 
the river op]iosi(e to and in front of the wharf, 
between high and low water mark, was demised 
as aiipur tenant to the wharf, but that the land 
itself was not demised -Held, that the meaning' 
of this iinding wa,s, either that the laud was de- 
miseil as appiirtemuit to another piece of laud, 
viz. to the wharf, which, in point of law, couhf 
not lie; or that the, use aud enjoyment of the 
land passed as appurtenant, which would bt‘ a 
mere easement or privilege, from which no rent 
could issue : conseiiiiently, no distress could be 
made of barges lying on sueh hmd, taking the 
finding of the jury in either way, Jiiizxavd v. 
Oapel\ 8 B. & G. 141 ; 2 M. k Uv. 197 ; 6 Bing. 
150 ; 3 M. & P. 180 ; 3 Y. J. 344. 

Road near Stable,] — A tenant rented a stable,, 
and was iu the habit of keeping hi.s cart on <a 
part of the road adjoining the stable, whicli had 
been paved for that imrpose by his lajidlord. 
In an action against the landlord for seizing his 
tenant’s cart, while standing in the road, as a 
distress for rent : — Held, that the paved ])a!’t of 
the roatl was to be considered a part of the de- 
mised lU’emises, aud that the landlord might, 
lawfully seize the cart there as a distress for the 
rent of the .stable. OiUlnijhnin, v, frin/vv, lt> 
L. T. 640. 

Mining Leaoe — “Adjoining or neighbouring”' 
Colliery.] — A power iji a mining lease for the 
landlord to distrain for rent in arrear upon 
chattels of the lessee iu the demi.sed tudlicvy, 
or “any adjoining nr neighbouring eollieries,” 
mast be const rueil as limited to the <lemise(T. 
colliery and such collieries only as might be. or 
become connected with it by underground work- 
ings. Jlimndwotnl CoUievy f'o., hi vv, Lee v. 
Bound wood (hllievii Co., 66 ’L. J.. Gh. 186 ; f 18971 
1 Gh. 373 ; 75 I.. T. 641 ; 4.1 IY.'R. 324— G'. A. ' 

6. How TO UB Made. 

By Breaking open Door.] — A forcible re-entry 
by breaking tlie outoi' door is justifiable, under 
a warrant of di.stre,s3, where the [)arty lias been 
forcibly turned out of possession. EtKiIdon v. 
Gunerhhje, 11 M. & \Y. 465 ; 2 J). (N.H.) 1053 ; 
12 L. ,J.,'Ex. 359. 

A landlord cannot break open the onfer door 
of a .stable, though not within the curtilage, to 
levy an ordinary ilistro«s for rent. Jivown, v. 
Glenn, 16 Q. B. 2.51 ; 20 L. J„ Q.B. 20,5 ; 15 Jur. 
189. 

A lamllord, iu order to distrain, may open the 
outer door in the ordinary way iu wiiicli oilier 
persons using the building are accustomed to. 
open it. Bi/(tii v. fHiileocJt, 7 Ex. 72 ; 21 1 j. J., 
Ex. 55 ; 15 jur. 1200. 
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when a person 

lias once obt-ahied peaceable possession of the 
prewises, and been forcibly put out of them, hC' 
may legally break open a door or a window for] 
the pm>}jose of regaining possession ; yet when a i 
pers(,)n has merely got his foot and arm between I 
t he door and the lintel, or by putting a pair of 
. shears between the door and the lintel has pre- 
veid.eil its being closed, this is not a possession 
which will entitle him to break open a door or a 
window for the pin’iiose of gaining admission to 
the house. And therefore a distress matle under 
sueh circumstances is illegal ab initio. Boyd v. 
lOvftur, Ki L. T. 481. 

C’ertain, demised premises consi,sted of a court- 
yard in which was a warehouse. The landlord’s 
bailiffj in leyyiug a distress for rent, obtained 
entrance into the courtyard through a gate, and 
being there broke open the main dooi' of the 
warehouse, and distrained therein ; — Held, that 
the distress was illegal, as the door that was 
broken open by the bailiff was the “outer door” 
of the warehouse. Amovionu Coiu'entrafed Muxt 
Co. V. Jfcndn/, a 11. 881. Affirmed, 02 L. Q. B. 
888 ; 5 li, 88r>. n. ; 08 L. T. 742 ; 57 J. P. 788— 
G. A. 

Through "Window.] — A declaratioii that the 
defendant bi'okc and entered a flwelling-house 
of the plaintiff, seized divers goods and chattels, 
carried them away, and converted them to his 
own tise. The (lofeudant, who was landlord 
to the plaintiff, from whom rent was duo to 
him, hud, in order to make a distress, entered on 
the premises by forcibly breaking in a window, 
and seized and sold his goods ^Hcld, that this 
mode of entry on the premises being unlawful in 
itself, rentlered the defendant a trespasser ab 
iiiitio. Attack v. B ram well, 3 B. & 8. 520 ; 32 
L. J., <1 B. 140 ; !) Jur. (N.s.) 892 ; 7 L. T. 740 : 
HW. K. 809. 

A landlord is not entitled, for the purpose of 
distraining for rent, to open the window of a 
house which is shut but not fastcne<l. Ali,s-k v. 
X//ev,v, 8 B. & 8. 581 ; L. E. 2 Q. B. 590. 

Where another person at the suggestion of the 
landlord, opened a window and entered the house, 
and then opened the outer door, through which 
the landlord entered and distrained ; — Held, that 
the distress was unlawful. II). 

An entry to make a distress through an open 
window is lawful. Tutloii v. JJa)-h‘. 5 H. & N. 
047 ; 29 L. J., Ex. 271 ; t! Jur. (JSbs.) <.)83 : 2L.T. 
861. 

But an entry for the purpose of making a dis- 
tress through a wijulow which is fastened by 
means of a hasp, is not lawful, lltoicock v. 
Amibi, 14 G. B; 684 : 82 L. J., G. P. 252 ; 
10 Jur. (N.S.) 77 ; 8 L. T. 429 ; 11 W. 11. 838. 

Ent vy into a house for the purptjse of distrain- 
ing may lawfully be made by further opening a 
window which is partly open, Orahtree v. 
BMiiisim, 54 L. J., Q. B, 544 ; 15 Q. B. D, 812 ; 
83 W. K. <)8(5 ; 50 J, P. 70. 

On an indictment for forcibly entering and 
: distraining in a dwelling-house, a verdict having 
been given for ilie prosecution, the court refusal 
a motion to set it aside, which was made on the 
ground, that the entry having been made by 
opening an unfastened window was lawful. Beg. 
V. Lockwood, 4 W. II. 465. 

Getting over Yard "Wall — Illegality,] — A 

landlord’s bailiff, being employed to di.strain 
in a house .for rent in arroar, climbed over the 


1 wall surrotmdiug the yard of the house, and 
entered the house by an open window Ilrfd, 
that the climbing over the wall was not illegal, 
and that the distress was lawful. Bldrid/fe v, 
Stacey (16 G. B. (K.S.) 458) approved ; tSekt x. 
Buckley (16 L. T. 578) overruled. Ijony v. Olarke, 

68 L. J., Q. B. 108 ; [1894] 1 Q. B. 119 ; 9 li. 60 ; 

69 L. T. 654 ; 42 W. R. 130 ; 58 J. P. 150— C. A, 

Climbing over Eence.] — There is no illegality 
in distraining for rent by climbing over ix fence, 
and so gaining access to the house by an open 
door. Eldridqc v, Stacey, 15 C. B. (N.s.) 458 ; 
10 Jur. (Jt.s.)‘517 ; 9 L. T. 291 ; 12 W. .11. 51. 

A landlord in maki 1 1 g a di.stress got over a fence 
or wall of from five to eight feet high at the back 
of the tenant’s house, such being the only means 
of effecting an entrance, as the front door was 
locked : — Held, tliat such a mode of ent;ry was 
illegal. Scott x. Buckley, IG L.T. 67Z, 

Calling in. Police Officer.] — In making a dis- 
tress for rent, circumstances may occur which 
m.ay require the presence of a police officer. But 
to justify the landlord in calling him in, it must 
he shown that his presence was rendered neces- 
sary either from threats of resistance, or the 
apprehension of violence. Skidviorc v. Booth, 
6 C:ar. & F. 777. 

By Breaking through Ceiling,] — Trespass 
will not lie against a Lindlord who occupies an 
apartment over a mill demised to his tenant, 
from which it is divided onl 3 '- ly a boarded flooi* 
without any ceiling, for t.'iking up the floor of his 
own apartment, and enteiing through the aper- 
ture to distrain fin’ rent. Gould v. Bradstuok, 
4 Taunt. 562. 

Premioes must be thoroughly Searched.]— 
A clause of forfeiture in a lease, in ease no 
sufficient distre.ss be found on the premises, must 
be strictly pursued ; and in case of a distress 
being made, every part of the premises must be 
searched. Brce d. BowcU v. King, Forrest, 19 j 

2 Br. & B. 514. 


7. Wakeant op Disteess, 

Authority uuder.] — If, in replevin against a. 
broker, it is proved that the landlord employs the. 
attorney to defend the broker, that is sufficient 
evidence of the broker’s authority to distrain in. 
the absence of any written warrant. Duncan v. 
MciMclMm, 8 Car. & P. 172. 

A warrant to distrain nijon goods w.as originally 
addressed by the defendant to the jJaintiff or 
liis agent. The plaintiff’s clerk struck out the 
pliiintill’s name, and inserted that of "VV. The 
distress having been made by W., the defendant- 
had notice of that fact, and had several com- 
immications with W. as to the disposing of the 
goods :— Held, that the ernplojanent of W. was 
sufiicicntly authorised by the defendant, and 
that the alteration did not render the warrant 
void. Toplis V. 6r;Y/;ic, 7 Scott, 620 ; 5 Bing- 
(N.c.) 686 ; 9 L. J., G. P, ISO. 

A warrant of distress was produced by the 
plaintiff, purporting to he issued by the solicitors 
of the landlords of certain property, tbe writing 
being in the hand of a junior partner of the firm. 
The solicitous had, on previous occasions, i.ssued 
distress warratits in respect of other property of 
the landlords : — Held, not to be sufficient evidence 
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Sewers Hate.]-— Co'iuiiissioiioi'K of sewi'ivs 

•bv^- a wurraii.1; iviukr a. : 7 of 12 & 13 Vi,.f, 
0 . oO, fiflilri'S'iod to A., fiul lit ii’isod a distress of K ’s 
uTo r tn li.,wlioluu.<k;i 

H to U 1 lie latter entered, and was eieetetl and 
ns^saalted by K K. was sinmnonetl for'an assault 

m A ■ r 1 ’ ^ iultlressetl 

iLbi’i. ■• 'i'? aiitliority to execute it, au.I was 

--^<1 ■] e V. Kurtx, til L. T. 

■•>aU ; K) (.!ox, 0. 0. 72(! j 53 .T. 1>. 727 . 


-For Bent and ClianjoR on. La}i(L 


+0 


How Executed.]— A warrant of d istre.sa dirocted 
•hn^ "‘fitter pro boiio puldico. may 

t>u 4 Vb'“? ' “■ 

:4 

tamin.i? the navigation of a river, commissioners 
tlie l»urpo.sc 

men a W " ^ clelault, in pay. 

rnuit, alter demand, to Issue their warrant to 

brdiSvs ‘'' tIi'' the .amount 

uj (iist]es.s. llie o(mnnis&ioner.s having i.s,sued 
l^mi^yajrran ‘Mo I the oollcetor, ;rnd M 

iJiai. It was regularly executed, and that a,n 
actum of trespass was not maintainable against 
the coniini.^samers or j\J. Jfj •ig.uii.se 

undir ^^’"tress made 

£. f Ar ^ 


loin 

particulars, and llien went away ; on the rolluw. 
ntg morning he lelt with 1 he‘fen.in 1 imiiee 
stating tlmt he had dislraim-d the call le 1 here- 
under mciitioned, and iiad inipoiiiided (liem on 
the premtses Held, that this eonsliiidfsl -n, 
nnpoimding,:and that a. subserpient tender of tl 
mnt, and of the c-esls of disiress, was loo Vtle 
’ .Mam.Vd' 

hit. ; 1) J.. H. i*. ;;,),s ; .j 7 o;|_ 

Making Inventory and putting Man in Pos- 
session. J-A landlord entered, uimn a .twelhn- 
homso held of him. to distrain for leiii in arre-ir 
lo prevent inconvenience to Hie lenaiit. ('lu') 
lamUord with the tenant’, s nsseiit,: instead of re 
moving the article, s of furniture upon which he 
proi.o.sed to distrain, ma-.ie up, from a list, given 
to him by the tenant, .an iiivenfory of the fiiriii- . 
[ tm'e in the house, put a man into pn.sse.ssion, and 

leiiiug to the mveniory, wdiieh was also then 
handed to the tenant. The landlord did nut 
mto the .several rooms in wliieii the, artiele.s 

I (rf 'th M ’ ‘ ^ ^ ‘ " ' mi Ming 

Mhat o ‘j mentmiied m Ihe inventorv, and 
tb.it ,i tender .snliseipiently made ivas to,; late, 

Hm ^ f 

S FI \ 1 impoumled. 7hin-oi/ v. AVe/i/. 

Eefusal to allow Eemoval of doods.l— W 
occiijncd lodgings in tlie defendant’s iion.sh at a 
\ eddy rent. Ho brought a piano with him 
H ’f liKbintiJl's. The plain ’ 

I tiffs sent two men to fetdi awav Hie iiiaiio > the 
defendant ,s wife met the men in the VassmVJ of 
the house outside the room in whieli the i7;..T,e 


8. AVhA'I' AmoUKT.? to a DlSTRJSS,g. 

Seizure necessary.]— A landlord's ardent walked 
i^mmd a (;lcm]sea wharf, left a writton5ioticetliut 
he had diHtr.amed goods lying tlmre for rent .md 

■come *’*‘'*' he had 

come to m.ike a cli.stre.ss, and beg, an taldno’ an 

mita£\4t I'h "“I had male a 

.jmmmt to making .a distress. w 

A landlord’s broker went to the ten an t’,s house 
dSo of rent alleged to be 


Intention of Dis- 
w 1 1 ^ fho ‘igeiit of the landlord Aveiit iiitn 

mmmmM 


was ai I V '''^”‘-‘h ^'ho piarm 

was, ami having been informed of their obieet 
, said in the presence of W., wlio was at the door 
of the room, the jmuio should not leave the 
house nnlos.s what wa.s owing from W. for rent 
I mul Imard were paid. The wife was actiim hv 
the defendants authority ; and there was'^v.u’t 
due from «-.:_Held, that 'there ‘St 'hf 
I tioss without actual seizure, and tliat wdiat hail 
di.stre.s,s. f’/v/wm- v 
MoU, 3!) L. J.. Q. ,11. 172 ; L. R. 5 O 11 357 . mi 
L, T. 857 ; 18 W. R. <J47. 

The grantee, under a bill of .sale of furniture ' 
bung 111 possession in the liouse of the yrantor 
am, mtoMclias to remove the wodafrnm iS 

C?or The “"'"“'Uord (who was 

J l"”'l>ose ot dustrainhig] that he 
would not allow them to be removed till the 
I "f ‘‘"nt ‘^■'ifchsfied, and tlmt Im S 
pi ep.aied to resist the removal by force 'rim 
grantee thereupon mmle no further attempt- to 
remove the goo,l,s ;-Held, that such .asserSm of 
the intention nut to allow' the removal of the 
.goods did not, under tlm drcuimstiZs unm^S 

aw^Tr’i-' *‘i“ '“'“'‘""I- aP™, T 


A.,.heT.”lt''r 
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ttiin 110 action against B. for it. Sims v. Tuifs, 
G (.'ur. & i\ 207. 

Bui if B. sold some articles not included in 
tlie inventary of the distress, A. may maintain 
an action in respect of these articles. Ib. 

impounding Distress.]— Semble, that a dis- 
irt'ss is sufficiently impounded, in accordance 
with. 11 Oieo. 2, c. 19. ,s. 10, where, with the con- 
sent of the tenant, the person distraining makes 
iiii. inventory of part of the good.s distrained, 
serves it, together with notice of the distress, on 
the tenant, and leaves a man in possession on the 
premises, hut does not disturb, lock-up, or re- 
move any of the goods. Johnson v. Uriham, 2 
El. k El. 250. 

On distraining for rent in a dwelling-house, 
which was chiefly occupied by lodgers, the dis- 
trainor took down, in the kitchen, at the dicta- 
tion of the tenant’s wife, an inventory of furni- 
ture in the other rooms. A man was left in pos- 
session, a copy of the inventory, with a notice 
that the articles enumerated therein had been 
distrained for rent, being also left. The tenant 
called the same day. and thanked the distrainor 
for the mode in which the distress had been con- 
ducted ; — Held, that the tenant, having assented 
to what had been done, could not object that 
ibis was not an impounding within 11 Geo. 2, 
c. 1.!), s. 10, as against a subsequent tender by 
him of the rent. Teminnf v. FioUl, S El. ik Bl. 
Hffi! ; 27 L. J.. Q. B. 33 ; 3 Jur. (x.S.) 1178 ; G 
W. Ik 11. 

Independently of the assent by the tenant, 
there was not an impounding. Ih. 

On the Premises.] — A tenant being in 

urrear for reni of a cottage, his landlord dis- 
trained the goods there, and locked up the cot- 
tage, and, after selling the goods, kept possession, 
tlie tenant saying “ he would have done with it ” : 
— Held, in an action by the tenant fm- an ex- 
pulsirai:, that the landlord was justified in i,m- 
])Ouiiding the distress on the promises, and in 
locking up the cottage to secure the distress. 
(Jthv V. Fainter, 7 Oar. &, B. 7G7. 

Trespass for breaking and entering a plain- 
■ ditfs fhvelling-hoixse,.. locking the doors, and ex- 
pelling him. Blea, justifying all the trespasses 
except the expulsion under a distress for I’ent, 
alleging that the defendant kept and impounded 
it in the dwelling-house, and in order safely to 
impound and keep it necessarily locked and 
fastened the doors of the house, and afterwards 
caused the goods to be appraised and sold in 
satisfaction of the rent and costs of distress and 
sale : — Helil, that the plea should have shewn 
that the house, or that part of it of which the 
doors were locked, was the most fit and con- 
venient place for securing the distress, or the 
tenant might be improperly kept out of posses- 
sion, V. JJurrunt. IG M. & W. 149 ; IG 

L. J., Ex. 313. 


oifecls on the premises that may bo repiircd in 
order to satisfy the above rent, together with all 
the expenses” Held, that this notice was too 
vague and nnoertaiii to justify a sale of the 
property of A, Korby v, nariUny, V) Ex. 234; 
20 L. J., Ex. 1G3 ; Lo'jur. 9.53. 

AVliere a notice of (li.stress I'or rent .stated that 
the pai'ty distraining had seizeii the goods meu- 
ti<.>nt!d in an inventory thereunder wj-itren, and 
tlie in veil tory w;is formic clock, and any other 
goods and cfects that might be found in and 
about the premises, to pay the rent and ex- 
penses; and where it was proved that all the 
goods on the premises were in fact seized, and 
were intended to be seized Held, that thc' 
notice and inventory together must be taken to 
mean a notice'that all the goods on the j iremises 
were seized ; and that since all were seized, such 
a notice, though improperly vague, Avas a suffi- 
cient compiliance. with the statutc.s, which require 
that when a distress is nmdonotiee shall he given 
of it. Wad(iinan\. lA)ulsey, 14 Q. B. G25 ; Ih 
L. J.,Q. B. IGG; 15 Jur. TO.' 

In ‘Writing.] — Under 2 Will. & M. sess. 1, c, 5,, 
s. 2, the notice of distress for rent, to be given 
five tlavs before sale, must be in writing. Wilson 
V. Ni(ibtini}ale,S> Q. B, 1034 ; 1.5 L. J., Q. B.309 ; 
10 Jur. 917. 

Want of,] — A want of notice docs not render’ 
a distress invalid. Trent v. Hunt, 9 Ex. 14 ; 22 
L. J., E.X. 318 ; 17 Jur. 899 ; 1 W. E. 481. 

In wrong Name.] — ^Whero notice of a distress, 
for rent is given in the name of a wrong party, 
the diBtro.ss is not vitiateil, hut tlie distrainor 
cannot pi-oceed to sell the dtstress iiiuler 20 
Will. M M. sess. 1, c. ..5. and 11 Geo. 2, c. 19.. 
Ih. 

Under wrong Act,] — When a distress is made 
under thc authority of one local act, and the 
notice of distress .states it to be made under 
another, and the plaintilf discontinues an action 
brougiit in resiiect of that distress, the mistake 
as to the' act iiuthortsing thc disti'&ss, docs not 
iiiterfei’O. ivith the defoudaut’s claim to treble 
costs luuler that act in case of discontinuance, 
although the plaintiff may have adopted a form 
of action not contemplated by thc protecting, 
act. JJshney v. Corbett, .5 D. B. C. 704. 


10. Tetoee op Rest. 

After Distress impounded.] — After a distress- 
for rent has been impounded, tender of the rent 
and charges is too late. L-ald v. Thomas, 4 B. ik D, 
9 ; 12 A."&; E. 117 ; 9 L. J., Q. B. 3-k5; 4 Jur. 798, 
No action lies against a pai-ty for selling a 
distress after tender of tlic rent and costs, if the 
tender is made after thc impounding ; and the 
rule is the same, whether thc pound bo public or- 
private, Ellis v. Taylor, 8 M. <.k W. 415 ; 10 L. J., 
Ex. 4G2. Jivt sec next ease. 


9. Notice OP Distress. lix. iu-ii. jsnt sec next ease. 

Must not he Vague.]— A distress for rent Within five Days and before Sale.]— A tender 
having been made at. some livery stables, goods by the tenant of the rent duo, and co.sts, to the 
belonging to several strangers, and a pony phae- person distraining, within live days after the dis- 
ton of A., were taken iinder it. A notice of tre.ss is taken and before sale, though after the 
distj’oss was left on the jiremises, the inventory distress has been impounded, in accordance with 
attached to which, after specifying certain goods, 11 Geo. 2, c. 19, s. 10, is a good tender. Johnson 
but making no mention of those of A., pro- v. Uphain, 2 El, & El, 250 ; 28 L, J., Q. B, 252 p 
ceedod thus : — “And all other goods, chattels and 6 Jur, (N.s.) 681. 
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To wiiom made.] — A tender of: rent and ex- 
j)enses need not be made to the broker who 
distrains •; if made to the landlord, a sabsoqnont 
detainer is wronp:fub v. Goodio'm, 1 N, & 

il. il71 ; 2 N. & M. 114 ; 4 B. & Ad, 418 ; 2 L. J., 

K. B. 192. 

Brrt a man merely left in po.ssession of a dis- 
tress by the pon'son Mdro distrained, has no implied 
anthoriry in law to receive from the tenant 
inent of the rout distrained for. Bmlton v. 
Jteynnhlx, 2 El. & El. 869 ; 29 L. J., Q. B. 11 ; 0 
Jur. (N.s.) 4() ; 1 L. T. Hid ; 8 W. B. G2. 

Tender made.]' — An action lies for detain- 
ing goods taken under a distress for rent, after 
a sutiicient tender made before impounding, 
Lorinr/v. Warhurton,m.. 'iM. &EL'507; 28 L. J., 
Q. B.'ai ; 4 Jur. (It.s.) C34 ; 6 W. E. 602. 

— — Without Expenses,] — tender of rent 
without expenses, id’ter a warrant of distrcs.s i.s 
delivered to a broker, but before it is executed, 
is a good tender. Jhmnett v. Ji/riirx, 5 PI. & N. 
891 r 29 L. J., Ex. 224 ; 2 L. T.' 186 ; 8 W. E. 
820. 

Sale after.'] — A l.andlortl distraiJiing for rent 
ought not to sell the goo<ls after a teiuler of the 
rent and costs made at any time within the live 
davs. Joli nso?i. v. f/jfJifim, 2 El. &. El. 280 ; 28 

L. J., Q. B, 282 ; 8 Jiir. (X.s.) 681. 


11. Abandonment and Retaking, 

Abandonment.] — The landlord’s agent walked 
round a demised wharf, left a Avrittou notice that 
he had distrained goods lying there for rent, and 
that they would be a])praisod and sold, if not re- 
plevied. He then went away, leaving no cue in 
possession: — Held, .in actual .seizure; .and no 
abandonment, as between laiidlor<l an<l tenant, 
in an, action for an excessive distress. Sw/m v. 
T'nlmovth, (4£''/r?), 2 M. k Ey, 8.84 : S B. & 0. 
486 ; 6 L. .1. (o.s.) K. B. 874. 

After seizure of goods under a (list re, ss for rent, 
no notice thereof having been given to the party 
depo.siting them, the <listrainnv jiei-iuitted him 
to take them off the j)rcmises for a temjiorary 
purj)ose, with an iiitonlion on the imrt of the 
' fUstrainor, that they should be returned, which 
was clone : — Held, that there was not any aban- 
donment of the ilistress. Krrhy v. Ifimltng, 6 
Ex. 284 ; 20 L, J., Ex. 168 ; 35 ‘.Juv. 983. 

The man in possession of goods distrained for 
rent, having (juitted the house for the purpose 
of refreshment, found, on his reiurn, the door 
purposely locked again.st him by the tenant, and 
broke it open for the [)urposu of re-entering ; — 
Held, that there being no evidence of an .ab.an- 
•donrnynt of the distress, the m.an in possession 
was justified in so re-entering. Bimwhtev v. 
Tlydi-, 2 El. & El. 027 ; 29 L. J., Q. B. 141 ; 6 
Jur. (N.s.) 171 ; 1 L. T. 488. i 

A broker distrainod for vent by climbing over i 
a garden fence and lotting himself into the] 
pi’emiscs by the back-door, -which was not locked, i 
in the absence of the tenant. The tenant, on I 
Ms return expelled the man in pos.session ; but ] 
three weeks afterwards the premises were again I 
entered by breaking in the front door : — Helcl, i 
that the distress was lawful in theiirst instance, ] 
and that there w.as not an abandonment of it. . 
Mdridffe v. fit.acey, 15 C. B. (N.s.) 4.88 ; 10 ' 
, Jut. (N.S.) .817 ; 9 L. T. 291 ; 12 W. E. 51. 


md Charges on Tdtud. 

; Retaking.]-— A bailiff distrained in a dwelling- 
house, andremained 1 1rere in posscssii )n longcu- tl i;ui 
five days, and being then expelled, and ;iftcrwa,i'ds 
':intaking.the good.s distrained Tii»on (finding tliexn 
off the premises), but along witli others not in- 
cluded in the ilistress : — Held, that tlie dncti'ine 
of cemfasionof proimriy did not npifiy to preidndo 
the owner from bringing tre.spass. v. 7'iirr. 

3F. A lt'. 505, 

The plaintiff was posses,se(l of a Itithe, which 
. was iji the shop of .8. Tlie latter being indebted 
to his landlord (the defendant') for rent, and the. 
plaintiff being about to remove 1 he lat lie (lad ween 
six and seven o'clock in the morning), the defen-, 
daut interposed, saying that “he would not 
suffer that, or any of the other things, to go off 
the preniiaos till his rent was paid,” and then, 
left the shop. The plaintiff, liowever, removed 
the lathe, and about twelve o’clock the same day 
the defendant .sent a broker to the i)VL'ralscs to 
distrain, and followed and brought back tlie lathe. 
T'hc pdaiutilT tliorcupou sued him in ti'over : — 
Held, that the distres.s being commenced by the 
landlord’s saying in the morning, that lie would 
not suffer the things to be, removed nnlil his rent 
was paid, and eomjiletcd by Die entry of the 
broker afterwards, the landlord laid a i'i,gli1 to 
take and bring back the lathe, wiiieli had been 
carried away in the nicantinio. Wood v, Xint/i, 
2 M. A r. 27 ; 5 Bing. 10 ; 6 L. .1. (o.s.) (A P. HIS ; 
80. E. K. 528. 

Effect of Delay in.]— A broker’s man 

having taken possession of' property under a 
distress for rent, after remaining two <Iay,s, left 
the house in a slate of great exciiomtuit bordering 
on insanity. The landlord lliinking that, his 
leaving had been procured by the tlrugging of 
his liquor by the parties in the bouse, but wiiicli 
w.'is not proved, .six days after broke into the 
house and took away the goods, without any 
previous demand of admission; — Held, that he 
had no right to enter again a,ftcr so long a delay, 
and that the owner of tlie goods might maintain 
trover for them. HuskpU v . llidui', 6 Car. A P. 
416. 


' 12. How Goods Disposed (.n;’. 

Within what Time Sold.] — In constrniiig 2 
Will. A M. sess. 1, c. 5, s. 2, ivliich aiitho:ri.scs the 
sale of goods distrained within live <lays next 
after the taking, the days must bo c.aleuinted as 
the rule now is in other cases, inclusively of the 
last and exclusively of the day of taking. 
Ifohi-mwv, Waddinyto)), 18 Q. B. 758 ; IS L. ,L 
Q. B. 250 ; 13 Jur. 587. 

If goods are distrained for rent, the landlord 
I must wait five whole day,s,i.c. five times twentv- 
foiir hours, before ho sells, and if lie does not, fio 
is liable to an action. Thus, where a distress 
[ was made on Friday at 2 ]).m., and Die .sale was 
on the following Wednesday ,at 11 a.m.. tiu; sale 
was wrongful. Ilarpoi' v/TihsicdH) Gar. A P. 
166. 

If a landlord who has distrained for rent, does 
not soil within the five days by rn’rangernent 
between him and the tenant,' tliat is no jiroof of 
collusion per .so, IfarrUon v. JhirrtL 7 Price, 
690 ; 21 11. E. 781. 

And a reasonable time after the expiration of 
five day.s from the time of distress, is 1iy law- 
allowed to the landlord for ajipraising.and .selling 
the goods distrained. J’itt v. SJmn^ 4 II. A Aid. 208, 
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The request of_ the tenaiit will justify the 
IpicUorcl in detaining the. goods of a lodger upon 
the premises heyoud the proper time of selling, 
xt he did not hnow which were the goods of the 
lodger, and which those of his tenant. Fisher 
Al(/ar, 2 Car. P, 374. 

Lodger’s Goods. l—SeG Slua-// v. Foide, 

03 L. J., Q.B. 3Ui) ; 12 Q. B. 1). 3S3 ; oO L. T. 
ToS : 32 W. 11. .")39 • 4H J. p. (jso ; ante, col. 
1004. 

■When Appraised hut not Sold.]— Where good.s 
are distrained, and at the end of live days re- 
inoved and appraised, but not sold, such act does 
not take away the tenant’s right to replevy 
them. Ji/i;oh v. lu)///, 1 Marsh. 135 : 5 h’aunt. 
4.51 ; 15 11. li, 550. 

Notice of Sale.] — In a notice for the sale of a 
distress, it is not necessary to mention when the 
rent became due for which the distress was made. 
Moss fhdUntore, 1 'Dongl. 279. 

Liability of Auctioneer.] — An auctioneer re- 
ceiving for the purpose of sale, from the dis- 
trainor, goods seizieil a.s a distress, who returns 
theni, is not answerable in trover ; although, 
while the goods were with him, he lirul notice 
that the distress was illegal, and refused to 
deliver them to the owner. ' Whituwfh v. Smith, 
1 M. & Eob. 193. 

Sale Buhject to Condition,]— Quaere, wEether 
, a landlord, wdio has seized liis tenant’s h.ay and 
straw under a distress for rent, may sell it sub- 
: jeot to a condition that the purchaser shall con- 
simie it on the premises, according to the custom 
of the country. Frusher v. Lee, 10 M. & W. 
709 ; 12 L. J., Ex. 321. 

Necessity of Sale.]— The right of property in 
goods distrained for rent remains in the tenant 
until sale, and the taking of .such goods to him- 
self, at the appraised value, in discliarge of the 
rent, by a landlord, is not equivalent to a sale. 
Kiw] V. Emjluml, 4 B. & S. 782 ; 33 L. .J., Q. B. 
145 ; 10 Jur. (x.s.) G34 ; 9 L. T. 645 ; 12 W. E. 
308. 

Eights of Landlord where Goods unsold.]— 
When a landlord distrains for rent and does not 
sell the good, s, he cannot bring an action for the 
rent so long as he holds the distre.ss, though it is 
insuflicient to satisfy the rent. Lehain v. Phil- 
jMt, 44 L. J., Ex. 225; L. E. 10 Ex, 242; 33 
L. T. 98 ; 23 W. E. 876. See ']}reee(lin(i case. 

Where Sale is Insufficient,] — ^IVhen goods 
have been sold under a distress, and the proceeds 
are iusufficient to satisfy the rent due, the land- 
lord has a remedy by action or oountcr-chiim 
•for tlic balance. Fhiljwtt v. Ljrliam,'M> L. T. 


Action does not lie against Landlord for 
not selling. ]— The 2 Will, M. scs,s'. 1, c. 5, s.2, 
by winch the landlord after live days “ .shall and 
may lawfully sell the goods distrained,” is per- 
inissive, not compulsory, and therefore no action 
lies for not selling. Ib. 

Appraisement of Goods seized.]— By the Law 
of J)i-,tre.-,s Amejidmeiit Act, 1888 (51 & 52 Viet, 
c. 21), so 'much of the stuhde 3 Will. 4' M,, o. 5, 


as rcfiuires^ a2)i)ralsement before sale of f/oods 
distrained is repealed, es'evpt in eases where the 
tenant or otoner of the tjoods, btj icritimj, repures 
such appraisement tinm niadei 

: Under former Statutes.]— The a})praise- 

meJit of goods distrained made by two sworn 
apprai.scrs under 2 Will. & M. sess. .1, c. 5, is only 
priiua facie evidence of the value of the goods. 
Cool V. QorbdL, 24 W. E. 181—0. A. 

The 13 Edw. 1, c. 37 (Westm. 2), which enacts, 
that no distiuss shall be taken except by bailiff.s 
'* sworn and known,” does not apply to (listresses 
taken for rent in arrear. liegbic v, TTanne, 2 
Scott, 193 ; 2 Bing, (x.o.) 12-J ; 1 Hoilgi‘s‘, 266 ; 

4 L. J., C. P. 30S. S. P., Child V. CJumberluin, 

3 N. & M. 520 ; 5 B. & Ad. 1019 ; 6 Car. & P. 
213.^ 

If the tenant, to save experjse, i-equest that 
appraisers may not be called iu, and in conse- 
quence the broker who made the .seizure 'X^alues 
the goods, the tenant cannot, in an action, com- 
plain of that which was done as an irregularity, 
V. A??7/rt«^, 6 Car. & P. 484. 

It is illegal to swear the person who distraius as 
one of the appraisers. Andrews v, ItunsclL Bull. 
K P. 81, ’ 

A distress so appraised is irregular, Westwood 
V. Coivm, 1 Stark. 172. 

The appraiser must be sworn before the con- 
stable of the parish where the distress is taken ; 
the constable of the adjoining pari.sh cannot 
interfere, though the proper constable is not to 
be found when wanted. Atenell v. Crolter. M. & 
M. 172. ' ; 

The constable who swears the appraisons must 
attend with the apprai.scrs at the time of the 
appraisement, and must swear them before they 
make it. Xetueg v. 3Luy, 1 AI. & Eob. 56. 

Where a distress is sold without previou.s 
appraisement, the party distrained on can only 
recover the value of the goods minus the amount 
of rent duo ; but he may recover special damage 
sustained by such an illegal sale. Jiapfuis v. 
Gonde, 2 Tyr, 447 ; 2 0. & J. 364 ; 1 L. J., Ex. 129. 

In an action for selling goods under a ilistress, ' 
without appraisement, if the sum produced is less 
than the tail’ value to the tenant, he may recover 
the diiference without any .allegation of special 
damage. JCnotts v. Cwrtis, 5 Car. k. P, 322 ; 2 Tvr. 
449, n. “ 

Although the rent, for which goods are 
distrained, does not exceed 2(JL, they must be 
appraised by two appraisers, under 2 Will, k M. 
sess. 1, c. 5, s. 2, notwithstanding, the 57 Geo. 3, 
c. 93, regulating the costs of distresses for rent 
not exceeding 20L, the schedule to which pre- 
scribes the sum to he for appraisement, “ whether 
by one broker or more.”' Allen v. Trieher, 4 
P. k. D. 735 ; 10 A. & E. G40 ; 9 L. J., Q. B 42 ; 

3 Jur. 1029. ■ ■ ' 

Since the .statute 57 Geo. 3, c. 93, where there 
is a distress for rent not exceeding 2()/. in amount, 
there need be only one sworn appraiser. Flcieher 
V. Saunders, 6 Car. k P. 747 ; 1 JI. & Eob. 375. 

In an- action on the case for selling goods 
distrained, without appraisement, the plaintifl; i.s 
not entitled to damages without deducting the 
amount of rent for ’which the (lislrcs.s was made.- 
Frigtjins v. Goude, 1 L. J., Ex. 129 ; 2 Tyr. 
44/ . ■ ■ ■ 

In an_ action for selling goods di, strained for 
rent, -without appraisement, the nieasure of 
damages i.s the real value of the, goods sold, 
minus the rent due. Knight v, Fgorton, 7 Ex. 407. 
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Overpluis—Meaiiiiig of.]-— Tho overplus, which 
hy 2 Will. & ^l. scss. 1, c. 5, s, 2, is directed to he 
lcf( in the hands of the shcrifp, iinder-sheri IV, or 
cumtublc, OIL a, distress, for the owner’s use, means 
t he. ()ve,rpiiis after jiayjnent of the rent aiidof tlie 
re;isoiiaV)lo ehar!J;es. Lyim y. Tomkks, 1 M. & W. 
(jii.s ; y Oale. 1-hl ; 1 Tyr. & G. 810 ; o L. J., Ks. 

Wliero ilic lenant herself received from Ihe 
l>roker liio halanee- reniainiu,a', after payment of 
the. rent and the aetual (.diargcs, milking im 
oli.ieetion as to their re:isonahlenoss : — Ihdd.that. 
it wiis a ftnostion for I lie jury whether she acecjiteil 
smdi Iwliuice in snti.sfaction, and if not, whether 
ir %vas snfficitmt to satisfy the real balance ; but 
t liat. it Avas not coweet to lay it down as matter 
of law, tiiat such jiajnnent and receipt substan- 
tially satisfieil the requisitions of the statute, i b. 

Eights of Mortgagee.]— A landlord who 

has sold his tenant’s goods under a distress for 
vent is not liable in an action for money had and 
.received, at tlie suit of the mortgagee of the 
goods, to reetn'er th(! .surplus money in the land- 
lord’s hands, the proper remedy being by jvn 
action on the case against him for not. paying 
over the ovm'pUis to the slu'rilf. YtitCH v. 
JUfinUvoiK?^ (! Ex. SUo ; 20 L. J., Ex. SO?}. 

Duties of Bi’oker.] — AVhore goods dis- 
trained for rent in arrear have Imen lemoved to 
a eoiivenient place for sale, and siifheient sold to 
satisfy the distress, ibc proper course is for the 
broker to leave the surplus money with the .sherilt, 
and rcituru the surplus goods to the preinise.s 
whence he took them. Evum v. Wrujlit. 2 
H. & X. r)27 ; 27 L. J., Ifx. aO. 

Ill an action for an excc.ss:ivo. distress, with 
counts for selling without an apiiraiseinent, and 
f(U' le-s than the value, and for not. leaving 1 lie 
siirplui in tlie hands of the sheriff : and the jury 
tinding that the rent for which the di.sti'ess was 
made was due, but that the tlefeudaiit seized to 
an unreasonable amount, but that the plaintitV 
had authorised the defendant to .«eizc and to sell 
the whole : ami tlie defeneo being, that thesuridus 
having been paid over to a judgment creditor <tf 
the plaintilV’s under a garnishment order for (he 
attachment of the money oblaineil by the ereditor, 
in con.scqiience of an intimation of the dUtre.-s 
given to him by the defendant ; and the jury 
tinding that this was a juggle, and, uiiclcr the 
direction of the judge, giving a verdict for the 
])laiutitf for the amount of the surplus, the po.stea 
Avas afterwards altered by entering a verdiet for 
the plaintiff, ivitU nominal damages, ‘on the lirst 
count, and for the defendant on the others, the 
Iiaymeut over to the creditor, under the garnish- 
ment order, being held to be a legal justilicatiou, 
Cninis A', Ayrrs, 1 F. A P, 187. 

llciiig unable to find the tenant is a suflieieul 
excii.se for not paying over the surplus to tlie 
ten an r, after a levy and sale of the goods. Not- 
withstanding 2 AV. & M. e. r>, s. 2, it ksthe praetiee 
to pay over such surplus to the. tenant and not to 
the sheriff. Stubbs v. May, 1 L, J., 0. P. 12. 

Demand for,]— The statute 27 Geo. 2, 

c. 20, s. 2, requires that a demand be made before 
an action is brought against parish officers for 
■ the overplus after a distress has been made by 
them. The bringing of the action is not a suffi- 
cient demand, and a tender does not dispense 
with proof of it. Simpson v. Ito^dh, 2 B. & C. 
682 ; 4 .D. & K. 181 ; 2 L, J. (O.S.) K, E. 163. 
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13. W.HEJJ EirjUT OF FlTriFiWnRD. 

Generally.] — An agreement to take interest in 
uirrear, does not take iuvay the laiullonr.s riglit of 
diHtre.ss. SJim'y v. jaTuton. 2 (Miit. 2i.“. 

The jilaintiff being desirous of taking apart- 
ments of B.. but not Avilling to do so iiiile-s tlm 
defendant, the suiicrior iiuidlni'd, Avould relioAm 
him from the risk of having lots goods disf.raiued 
for It’s rent ; tlie defenclaiit, eng;iged that; as;, 
long as the plaintiff jiaid B. lii.s rent, hi,i (tlio de- 
rendaiit) Avould lU'ver ti'oulde. the plaintiff or hi.s 
pro]ierly. Tliu jdainiilV aecordingiy'enlereil. but 
failed in the due payment of bis rent : — Held, 
that the landlord'.s right ofdi.slress Avas not taken 
aAvay, notwithstanding that the pkiintiff bad, 
before tlic dislre,ss, tendered to H. the baianei* of 
rent due to him. 11/7, sV; v. Ibisr. -1 AI. A J’, -].8l ; 
(! Bing. (138 ; 8 L. J. (o.s.) C. V. 2-l{l. 

Ifroni an agreement to Avliieh the landlord of a, 
farm is privy, for a sale by the tenant of some 
eatage of pasture to A., the amount; pro.iiiced by 
the .sale to be ]')aid to the landlord, a contraot by 
him may be inferred not to distrain cattle put on 
the demised land to eonsnme tlie ealage. /fors- 
ford w Wi'bstv.r, 1 (J. AI. A K. OUtl ; "> Tvr. -H)!) ; 
'l Gale, 1 ; -1 L. J., E.v. 100. 

Landlord taking from Tenant Bill of Ex- 
change,] — A tenant, being indebted to his land- 
lord for rent, the agent of the landlord, wit hout- 
his authoj'ity or knowiedge, took a lull of ex- 
cliange from the tenant for the rent, and paid 
oA'er the amount of the, rent to the landlord in 
his settlement of ueeouiit, The, bill was after- 
Av.anls dishonoured, whilst iu the hands of a- 
third party, and the rent, aauis not paid by the 
tenant, AA'hcrcupou the. landlord distrained ; — 
Held, to be a qnc.stion for the jury Avhelher the 
hill Avasdiscouiite/1 for. or the money lent in, the 
tenant by the agent, or whether it Ava.s an. 
•adA'anec by the agent to tlie landlord ; and fliat 
if the bill Ava.s discounted for. or tlie money so 
lent to, the tenant, the laudlurd Avns not entilk'd 
to distrain ; otherwise he Avas entitled. Jbirratf 
V. Atidrmm. 7 E.x. 1)3 ; 21 L. .J., Ex. 21)1. 

8o Avhere, oii the rent becoming due, the agent 
for both tenant and landlord iiaid the rent tdtho 
landlord Avithout any authoi'ily from ui( Iier party, 
the tenant afleTwards failed to pay tlie rent, and 
the landlord distrained. Ori/fitbs v. (Hiirhastrr. 
7 Ex. 1)5, 11 . 

Tlie fact of a tenant giving a bill of exediiiiige,' 
to his landlord for rent overdnu is of itself sonic 
evidence of an agreement by the latter to susyiend 
his right to distrain until tlie maturity tif the bill. 
Palmer Pramlry. 0.5 L. J., Q. B."42 ; [181), 5 I 
2 Q. B. 405 ; 14 Jl (143 ; 73 L. T. 320—0. A. 

Promissory Note.]— AAGiero a proini.ssnry 

note, j-jayable after date, aVus given by a tenant 
to his landlord on account of rent due, Avilhout 
there being any distiuet agreement bet Avc'en the 
parlie.s, that it should ojierale as a suspeiihiou of 
the right to distrain :—I I eld. tiiat it Inul nut 
that effect. iJavis v. (fi/th,' i K. A AI, 462; 

2 A. A E. 623 ; 1 H. A W. 50 ; 4 L. .1., K. B. 84. 

A note given by a tenant to his landlord, on 
account of rent due, is no e.xtingui.sliment of the. 
.right to recoAmi' the amount by di.stres.s until it is 
I paid. J h. 

If a tenant on wh/.m his landlord has di,s- 
trained for rent, gives a note for ihc amount 
jointly with another peison, to release his goods,, 
and a subsequent distress is made on him for 
arrears of rent accruing due after the period ta 



produce of the sale 
Vjo ap]'ilied in dis- 
he landlord cannoi 
ubsecjuenb rent, and 
)ijied in giving the 
Palfrey v. Balter, ] 


shew that they were removed with a view to 
elude a distress. Parry y, Bunoan.,'! \Mng. 24B ; 
5 M. & r. 19 ; M. & M. 53H : 9 L. J. (o.a.) C. P. 83. 

It is not necessary to shew, in proof of con- 
cealment of cattle, that they were withdrawn 
from sight; if they have been removed to a 
neighbour’s field, so a.s to cause diliiculty to the 
landlord in finding tliem, it is sufficient, Stanley 
V. WluivUm, 9 Price, 301 ; 23 11. R. 083. 

Semble, that it is a que.st:ion for the jury 
I whether a removal was fraudulent within the 
[Statute, although it is admitted, at the trial by 
the tenant, that the removal was to avoid a 
distress. John, v. J/mkinn, 1C. Ac M. 227 ; 3 Tyr. 
170 ; 2 L. J., Ex. S3. 

It is for a landlord who has distrained on 
goods removed from the premises, to shew that 
they were removed with an intention to defraud 
him of his remedj- by distress. Inkopy.Mor- 
(tknreh, 2 ¥. &,¥. 501.' 

A creditor, with the assent of his debtor, may 
take possession of the good.s of the latter, and 
remove them from the premises for the purpose 
of satisfying a bona fide debt, without incurring 
the penalty against persons assisting a tenant in 
removing his goods from the jiremises. although 
the creditor takes possession, knowing the debtor 
to be in clistres.sed eircumstanccs, and under an 
apprehension that tlie landlord will distrain. 
Baeh v. 5 M. Sc S. 200 ; 17 R. 11. 310. 


Contract by lessee to Purchase Reversion.] — 
A lease is not determined at law by a contract 
by the lessee to purchase the reversion ; but, in 
.equity, the landlord’s inght to distrain is sns- 
jicnded pending completion of the contract, so 
long as the contract is subsisting and enforce- 
able by action for specific performance; if, 
]if)wever, the conli-act is released or abandoned, 
or the. lessee by unreasonable delay loses his 
right to specific performance, the Jandlord may 
then distrain. IJllig v. Wriykt, 70 L. il'. o22— C. A. 

Agreement for Lease— Specific Performance — 
Interim Order for Possession,]— Plaintiffs in an 
action for specific ])crformancc of an agreement 
fur a lease to the defendant companj'', having 
uiidcj’ an interim order cutero<l into })Ossession of 
the demised premises, claimed the right to dis- 
train on the goods of strangers on the i)remises 
for past arrears of rent due from tlie defendant 
company as lessees : — Held, that the order had 
Kuspcndetl the relationship of landlord and 
tenant, and tliore being no tenancy there could 
be no right to distrain : — Held, also, tliat the 
doctrine of RV/dv/t v. Lonodah' (o2 L. J., Ch. 2 ; 
21 Ch, D. 9) had no application, for there was no 
tenant holding undiir the agreement. Mnniatroyd- 
V. Silkotone and Bodgioorth Coni and Iron- Co.. 
iK) L. J., Oh. Ill ; U ^y. R. 198. 

Action Barred or Extinguished.] — An arrange- 
ment between the parties respecting the sale of 
the goods distrained, iiftor the <listress but before 
sale, does not divest the plaintiff of his right of 
action ; because a right of action once vested can 
only be destroycfl by a release under seal, or by 
the receipt of something in satisfaction of the 
wrong done. R llhntgh hy v. Baekkonoe, 4 D. & II. 
539 ; 2 B. & 0. 821 ; 2 L. J. (O.s.) K. B. 174 : 23 
R. R. BGA 

A recovery in replevin is a bar to an action 
for an excessive distress. Ph ilUpo v. Bernnnan, 
3 Dongl. 28(! ; 1 8 q1w. N. P. (179. 

Winding-up of Company — Distress Restrained.] 
—See Company, 


for three years from 2ot,h May, 18r>9, at the 
yearly rent of 84Z., payable quarterly. The 
agreement specified the lessor’s and lessee’s 
covenants to be contained in the lease, and it con- 
cluded as follows : — It is hereby mu tuall 3 ’- agreed 
tlnit these; prc.seuts slmll operate as an agreement 
onh’’, and tliat until a lease shall be executed 
the rents, covenants and agreements agreed to 
be therein reserved and contained shall be paid 
anil observed and the several rights and reme- 
dies shall he enforced in the same manner as if 
■ the same had been actually e.xceutcd,” No lease 
was drawn up, but .A. entered into possession, 
and remained till a rinarter’.s rent became duo, 
when ho fraudulently removed his goods from 
the premises to prevent their being distrained : 
— Held, (hat the agreement, coupled with A.’s 
entry into possession, matle A. tenant at will to 
M. at a fixed reserved rent, for which M. had a 
right to distrain; and that, therefore, M. was 
entitled under 11 Geo. 2, c. 19, s. l,to follow and 
seize A.’s goods. Andernon v. Midland Ry., 
3 El. & El. (;i4 : 30 L. J., Q. B. 94 ; 7 Jur. (N.S.) 
411 ; 3 L..T. 809. 

Goods can onij’' be followed by the landlord 
where the reinmnd takes place aftei; the rent 
becomes due. Wation v. Main, 3 Esp. IT) ; 6 E. R. 
801). 8.1*., Fiirneavaiy. Fotherky, i Camp. 136. 

The right of the landlord to follow the tenant’s 
goods in the case of a fmuduloiit and a clandes- 
tine removal, does not attach, unless the rent 
has actually become due before the removal of 
the goods. Rand y. V'aufjhan, ! Scott, 670 ; 
1 Bing. (fJ.C.) -767 ; 1 Hodges, 173 ; 4 L. J., C. P. 
239. 8. 1*., Watts v. Thomas, 1 Jur. 719. 

A party was tenant of a house from Miehael- 
mas-day, 1852, at a rent pajmble quarterly. On 
the morning of Christmas- day he fraudulently 
removed all his goods from the ' premises. On 
the following day the landlord followed the 


14. Fuatidulent RE-MOVAL. 

What is— 11 Geo. 2, c. 19.]— The 11 Geo. 2, c. 19, 
ap])lies to all cases where a landlonl is, bj" tlie 
conduct of his tenant in removing goods from 
promises for which rent is due, turned over to 
the barren right, of bringing an action for his 
rent. Wliere a tenant openly, and in the face of 
day, and with notice to his lamllord. removed 
his goods without leaving sufficient on the pre- 
mises to satisfy the rent tlien due, and the land- 
lord followed and distrained the goods : — Held, 
that although the. removal , might not be clan- 
destine. yet, if it. was fraudulent (wliicli was a 
question for tin; jmy), the landlord was justified 
\iudcr the statute, Opperomti v. South, 4 
1>. & R. 33 ; 2 L. J. (0.8.) K. B. 108 ; 27 R. R. 507. 

The mere removal of goods by the tenant from 
premises deinised, when rent is in arrear, is not 
of itself fraudulent as against the landlord : to 
justify the landlord in; pursuing them, die must 
VOL. V. 



j^oods iind diijt rained tlicm: — Held, that the 
re.n.t' 1)01^!? <InG and jiayablc on the quarter-day, 
the liuidlord wari jiintiliod in following? ami dis- 
trainiiifr the goods within thirty dtiys after tlieir 
renroval. Bihhh v. BimuUr, 2 Ifil, & I’d. otM ; 
22 L. .1., Q. B. ii'JG ; 17 Jur. 105d ; 1 W, R. 435. 

Semble, that under 11 Geo. 2, c. It), s. 1, a 
landlord lias no right to distrain goods removed 
from the promises for rent due subsequent to the 
removal. John v. Jtiiihim, 2 L. J,, E.x;. S3 ; 1 
C. & M. 27 ; 3 Tyr. 170. 

A distress cannot be made upon goods frandu- 
lentiy removed, to avoid distress, unless rent was 
{luG at the time of the removal. Korthlield v. 

I L. J., .Iv. E, 219. 

landlord must retain Reversion.] — A., en- 
titled to a lease for lives reiicwable for ever 
assigned the whole of his estate and interest in 


— A landlord is not justilied, under 11 Ueo. 2, 
c. 19, 8. 1, in following and seizing, after tlie 
exiiiratiou of the tenancy, iuid after tlu; tenant 
has given up jjossessiun, goods wliiidi have, heem 
framluleutly removed from the demised jiremises 
for the purpose of defeating the iiiiidlord's I’iglit 
I to distrain for the rent, for that, statute a])plii‘S 
only to a case where the landlord has a right, to 
distrain either at common law or nnder 8 Anne, 
c. 14, ss. G and 7, and it is a eonditiou of the 
statute of Anno, in urder to make it applies, hie, 
that the tenant must be in actual possession. 
Gray v. Sfaii, 52 L. J., Q. B. -112 ; H Q. B. .1). 
GGS ;■ 49 L. T. 288 ; 31 W. R. <;t>2 ; 18 J. I’. 8G~ 
•0. A. . 

Proceedings by Action.] — The, 4th section 
of the statute, which gives a summary remedy 
before two magistrates, provided the value o,Cl]ie 
goods shall not e.v.eee<l 50/,, does not lake away 
the jurisdietion of the sujiorior coui'ts, Jiruniloy 
V. Holden, M. & M. 175 ; 31 R. R. 727. 

Though the goods are. worth less than 50/., the 
landlord is not conlhied to his remedy by appli- 
cation to two m!igistrato.s. Ih. 

AikI the fact that the landlord in the iirst iu- 
staiiee made his complaint befoi’o the magistrates, 
will not preclude iiiiufvom afterwards maintain- 
ing an action, HorsefriU v, Davy, 1 ytark. 1G9 ; 
.Holt, 147; 17E. R. G24. 

It is not noeessai'y, to sup})ort sueli an action, 
that it should be proved that a distress was in 
progress, or about to be in execution, or even 
cont.einplatod. It is enough if the rent is shewn 
to be in arreur, and that the goods have been 
removed afterwards. StMiday v. Wharton, 10 
Price, 138 ; i> Price, 30] ; 23 R. R. G83. And see 
Woodyate v. Knatohbull, 2 Term Rep. 154 ; 1 


reversion. Phu-k v. Diye/rx, 2 Dow & Cl. 180. j 

A landlord has no right to follow the goods of 
a tenant who has removed them after the tenancy 
has expired by reason of the la7idlord having 
conveyed away the reversion, Axhmore v. 
Hardy, 7 Car. & P. 501. 

Action for breaking and entering the plaintiff’s 
house and taking his goods. Plea, that S. hchl 
,preniiRos as tenant to the defendant, under a 


demise, made by the defendant to S. for the 
■term of three yearn, upon which demise a yearly 
rent was re, served and m.ado payable by S, to the 


of the plaintiff, conveyed the same into bis 
dwelling-house ; for which reasons, and because 
the rent remained in arrear, and because there 
was 'no sufficient distress upon the premises, and 
because the goods still remained in his dwelling- 
■ house, the defendant entered the dwelling-house 
. and seized the goods (justifying nnder s. 1 of 

11 Geo. 2, a. 19) : — Held that it was not necos- 
;Sary that the plea should state the title of 
defendant to the premises, and that it sufficiently 
.appeared that there was a reversion in the de- 
fendant. Anydl v. Harrison, 17 L. J.. Q. B. 25 ; 

12 Jut. 114. 

landlord can follow Goods of Tenant only.]— 
•The statute applies to the goods of the tenant 
only, and not to those of a stranger ; therefore, 
a plea justifying the following of goods off the 
premises, and distraining them for rent in arrear, 
must shew that they were the tenant’s goods. 
Thornton v, Adams, 5 M. Ac S, 88 ; 17 R. R, 257. 
S. P., Matcher v. MariUlcr, 1 P, & D. 354 : 9 
A. & E. 4.57 ; 2 W. W. & H. 14 ; 8 L. J., Q. B. 176. 

A. landlord has no right to follow and take 
trader a distros.s for rent the goods of a lodger ' 
, which have been taken off the premises, but only 
those of bis own immediate tenant. Postman 
V. Harrell. 6 Car. & P. 225. 

Bill of Sale.]— The statute of 'll Geo. 2, 

e. 19, giving a landlord power to sue for the 


R. R.’449. 

A colourable possession by a servant of the 
tenant will not deprive the landlord of his 
remedy on the statute. Pilto?i, Ena parte, 1 
B. & AM. 3G9 ; 19 R. R. 842. 

In. an action against a tenant for fraudulently 
removing his goods fi’om off premises to avoid a 
, distress for rent, it is not necessary to .shew an 
I actual participation in the act, if the removal 
! was w'ith his privity. Lister v. Brown, 3 D. &; R. 

1 .501 ; 1 Car. & P. 121 ; 2G R. E. 614. 
j In an action against a party for aiding arid 
I assisting a tenant in the fraudulent j-emoval of 
' his goods, with intent to prevent the landlord 
distraining them, it is iueuinbentonthe landlord, 
not only to prove that the dei'endaiit assisted tlie 
tenant in such framhdeut, i-emoval, but also that 
he w-as privy to the fi-audulent intent of the 
tenant. JJroole v, Xoalies, 8 B. & C. 537 ; 2 
M. & By. 570 ; 6 L. J., K. B. 37G. 

A tenant being in insolvent eireumstances, 
sold Ids stock au(l etfeets by , auction, at whicdi 
.sale his soji was the ])i‘incipal purclia,ser. The 
,8011 permitted the things lie had bought, to 
i remain on the farm imaiiy two years, during 
I which time the rccoipt.s foj' rent were still given 
I in the name of the father. To avoid a distress 
. the son removed the goods from the farm to his 
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be charged to have been committed “wilfully 
tiu.iu — tioid, in an action for trespass by the and ]aiowingh\'» Men. v. ItadnorsJtirr TT 
son, that i1 lay on the son to .shew his propertj'' 9 D. P. G. 90. '' ’’ 

An adjudication of justices under 11 Geo 9 
£' ’''V tIv an action of c. 19, s, 4, is an order and not a conviction and 

c^pasb. 7i//dr;nndv.aFos-/o!r,L. J.(o.s.)K.C.4.-). cannot, therefore, like a conviction, be returned 

Sreakinff Onen Premises 1 Tt n/it an amended form. ]h‘x v. 

.ecc.,,:,. that "s' “■ *= -"'>• «» i 2 K. & M. S27 i 2 

™rz" itcfofflctrH ■"> 

assisted by a person appointed a special eon- ° *^’e two justices tor payment of double the 

stalilc for the ^occasion! ^ CartivrU,M v. SmttJi, a diSiisTlSrmT^^ removed to prevent 

1 M. & Hob. 284. ' ^^‘-b^tiessj^.i'^fornial prder^is ^chnwn up an^^^ 

A pica justifying the breaking open a lock to ”--- 


removed to elude a distress for rent, must av 
that a eonstalile was iiresent wdien the lock w 
broken, lliohy. Woalley, 7 Bing. (551 ; o M. & 


- : , ’ ' v-i'-ici. ia uaiwu up anu iiiea, 

ot winch notice is given to the appellant. The 
court of quarter sessions is bound to try the 


cattle which' have been fraiuMmttlv quarter sessions is bound to try the 

to elude a distress for rent, must aver 


t when the lock was i l^rces adjudging a party to pay 

Biin^ Gol-oM yp double the value of goods fraudulently and 
“• ’ clandestinely removed to prevent a distress, 

must sliew^ on the face of it that the party 
ms.] — In an action ’’*^™oviug the goods was tenant; and that the 


Pleadings in Actions.] — In an action ’’*^™ovnig the goods was tenant; and that the 
. toi\takiiig goods ixiHler a distress for rent if they complainant is the landlord, or the agentj 
have been clandestinely removed, and are after bailiff, nr sm-vnuf-. nf fi,o 4.u„ 


1 -iTis ^ lauuioru, or tne agent, 

, baihft, or servant of the landlord, and that the 

. ds seized, the defence must be pleaded removing is tenant. Bex x. Davis, o 

specially, as the 11 Geo. 2, c. 19, s. 21, does not K-& Ad. 6.51 ; 2 N. & M. 349 ; 3 L, J., M. C. 29. 
apply to such a case. Postmiai v. iravrell, 6 ^ warrant of. commitment for a fraudulent 

Car. & P. 22.5. ,S. P., Fnvmaux v. Fotlievljy, 4 i’<^uioval of goods by a tenant did not state that 
Camp. 136 ; Vauyhun v. Duvis, 1 Esp. 257. there had been a complaint in writing to the 
As to the proper mode of i)leading the defence justices, or that the examination of witnesses 
•of fraudulent removal, where the goods had '"'as upon oath ; but it referred to the order of 
been removed to and placed in the plaintiff’s the justices (for p-ayment of double the 5'alue of 


been removed to and placed in the plaintiff’s the justices (for p-ayment of double the value of 
-house, see Fletcher MurilUev. 1 P. &; U. 354 ; 9 the goods removed) in which tho.se matters were 
Ad. & E. 457 ; 2 W. & H. 14 • 8 L. J., Q. B. 176. stated', .-—Held sufficient ; and that the justices 
Ihe plea of not guilty is a good plea to an not liable in trespass. Costev v. Wilson, 
uiction by a landlord, for assisthig a tenant in ^ ^ W. 411 ; 1 H. & H. 141 ; 7 L. J,, M, G.83. 

.the fraudulent removal of his goods, Jones \\ A commitment for fraudulent removal of goods 

Williams, 1 H. & H. 348 ; 11 A. & E. 643. omitted to state a complaint in writing, by the 

In an action for taking goods, the defence, landlord, hi.s bailiff, agent, oi.’ servant The 
that the goods had been seized after having been ‘^^ler of adjudication stated the defendant to 
fraudulently removed to prevent a di.stre.ss for ^^ive been duly charged in writing before the 
reixt, cannot be gone into unless specially ™agi.strate. The court held the commitment to 
pleaded. Spencer v. Harrison. 2 Oar. A: K. 42ib ■J^allcr, Dx parte, 1 New Sess. Gas, 284 ; 

But where, in an action against a landlord J-i ^bC. 141. 8. C'., nom. Bey.x. Fuller, 

and his broker for taking goods, there was no 2 D. & L. 98 ; 8 Jur. 604. 
evidence against the landlord, and this defence order of justices, by which a party is 

W’as opened, but could not be gone into, as not adjudged to pay double the value of the goods 
.guilty by statute was the only plea, the judge j'^aioved, for the purpose of preventing the 
wmuld not certify under 8 & 9 Will. 4, c. 11, s. 1, landlord from distraining for arrears of rent, 
that there was reasonable cause for making state that the offender was summoned, 

the landlord a defendant to deprive him of his complain.ant was adjudged to be true 

■costs. M. on evidence given upon oath, and that there 

It is unnecessary to shew that the goods have before the justices, that the party 

not been made the subject of a bona tide sale to wilfully and knowingly assisted in the removal 
persons not privy to the fraudulent removal, as 11^® goods, it is bad, .although it specifies the 
provided by the 2iid section ; that fact must be ^“^1 proof of the offence on which the justices 
replied. Williams v. Boherts, 7 Ex. 618; 22 convicted and adjudicated. Moryaa, Ex parte., 
L. J., Ex. 61. 4 Jur. 916. ’ ^ ’ 

right to br4k into the premises for the vmrnoso ^ ^ that defendant, to himler his distress, had 
.ot^ciziiigChegoods. JA converted the premises into tillage, the court 

^ fhrected an is.sue to try if there was any fraud 

Before Justices.]— Jirstices, either of the "^^od to prevent the distress, and if found, then 

■county from which tenants fraudulently remove Pla^thS to be relieved. Davy v, Dary, 1 Ch. Ca. 
uoods. or of that in wbif.lr fVifAYT -.t.a 144. ; 


■county from which tenants fraudulently remove Pla^tiff to be relieved. Davy v. Davy, 1 Ch. Ca. 
goods, or of that in which they are ebncc.aled, ±‘±‘±* 

may convict the offenders in their own counties' 

B.CX v. IWoryau, Cald. 157. ' lo. INJUNCTION KESTKAININO Bisteess, 

The goods need not be specific I in the order On what terms.]— An injunction, to restrain 
±^“1 ‘‘1 landlord from exercising the legal right of 

L^r ios^IK li ^ distress, will be granted only “upon suchSerms 

E. J. (O.&.) K. 13 2.30 , 28 11. R. o l2 and conditions as the court shall think just,” 

.In an order by magistrates, under 11 Geo. 2, under the Supreme Court of Judicature Act, 
c, IJ, h. 4, It IS necessary that the offence should 1873 (36 & 37 Viet. c. 66), s. 25, sub-s. 8.— The 
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terms ami conilitions which the cotrrt thought tenant farm-sioclc, on the form seizi^.d hy 
just and imposed on Icnants, who sought to hindlonl under a distress and Inll of sale, tlu; 
resiraiu their landlord from distraining for landlord not stating whether the sum (trdow 
certain rent until, the determination of an which, hy the terms of the eonlvac-t. he was not 
action imought by them against him to try his to enforce his remedies) was due. ^\nthniirn w 
right to the reidv were that an iujuiietion should 7yKn'«i(iK., lu Ves. 1.59. 
be granted for a fortniglit, and continued only DisTRiiSS. 

if tlie rent was in the meantime paid into court. ■ ‘ 

Hhm V. Ji-m'u {FmvI\ 4 0. i>. 1). ihH) ; 28 W. R, same Rent.] -1\ hen a dislra-iimr lias b(‘mi 

M2— 0. A. Affirming 48 L. J., 0. P. 5108. prevented from realising the. I nuts of a distress 

by the toiflons conduct of llio distrainee, he niay 

When, refused,] — The common injunction to 1 *'^ t'*'' w 
stay proceedings at law does not extend to ^ ‘ 

distress for rent. Ilnqlm y. llhuj, 1 Jiic. . , . . ^ ,, 

Wall' ‘PJ2 ■ replevin ns nonsuited, tlie 

In'aViiit relating to two annuities secured on ^li^train the same geods for 


real estate, and to which the grantor was not a J'™*’ s^bseruicnlly accrued prey onsly to his 
party, a receiver was appointed of the incomes executing his retoniuhabou.lo, wit In, nt waivmg- 
of the outstandiug trusV property, in the plead- against he sureties to the bond, 

ings mentioned. The receiver entered and cou- 1 • 1 J aunt. _ ift. 

tin^ucrl in pos, session of the real estate for six , ^vho, 

years. The court refused to restrain tlie grantor, distramqd goods siifhcicut. to pay lus 

hv injunction, from di.straining on the tenants, reiit, abandons the ihstrc.s.s, and afterwards nm^ 
riwj- v llMfl IH Rouv 271 “ second distress lor the same rent. Sm/f/i v. 

AVherc one distrained, and on replevin made ^ '' ^ 

three con usances as haiiilT to dift’ereut persons, R. 15. l.)2. . , - 

an affidavit staling the claim to be tinder one , i’eeond distres.s upon giiods seized aiul 

of the person.s, and that lie had absconded in- hyW under a funner distiuss ham he sainc iir 
solvent, will not entitle idaintiff to an injuiie- is not the subject oi an action ^ 

lion. Mchnis v. Philips, 8 Anstr. 686. 1^; ' -^V ^ a— ' ^ ^ 

Lessee iiroceedcd against by ejectment, and vvlio .'’■t Jh.i ; t .Inr. h/i. 

hasreceivediLOticefruuitheclaiuiantdisputiughis After a distress oi goods of snthciunt value to 
landlord’s title not to iiay him any more rent, and arrears at rent lias been made, and abau- 

has been threateae.1 with distress by landlord for the landlord, without, any cause or 

rent, cannot, restrain cither party by injunction, excuse, a second distress for the .same arrears of 
V. Price, 6 ; 18 R. R. 684. 

The plaintiffi' demised a number of small yei'si»n of the goods seized and sold under such 
leasehold houses to the defendant, who having hy«i-™ynfioiiedffi.strcs,s v. 1 (i. lL 

committed a forfeiture the plaintiff re-entcrcil L. 225 : 14 0. P, 281 ; l) .iur. ()4-L 

and determined the lease. The defendant there- , y‘™;« in yivroar from a 

upon distrained on the tenants, and prevented previously couiimttwl an act of 

the plaintiff taldng possession and repairing, bankrupt cy, t he landlord put. in a distress, and 
and the plaintiff apprehended a forfeiture. The about to proceed with the sale of the goods, 
defendant had also, being iu-solvent, received the eonsequoiy.e of a notice from a 

rents: and in comsequence of his conduct the creditor of the tenant, .slating that ho, was takiug' 
property had become greatly depreciated, and pToccedin^gs in bankruptcy against the tenant, 
some of the hoii-scs had been abandoned by the thereby warned the laiidlonl not. Iiy 

tenants. The bill prayed an account of the •‘’oll. and threatened hi hold him ueemuitable if 
rents, an injunction to re.strain the defendant he did, tlm landlord withdrew the di.stress wirh- 
from receiving the rents and distraining, and olitaining payment of his rent. At that 
that the right might be determined under the a.ssignce had been aiipointed; Imt the 

court, A general iloinun’er was allowed. Alflis was afterwards declared bankrupt, amf 

V. Fresei' 15 Beav, 215. the creditor who gave the notice was made 

’ assigiioe. The kiuilurd subsequently di.straiiicd 

Excessive Distress,] — Bemble, that a court a second time for ilie same rent, but the good.'# 

of equity will not interfere with the legal right of were sold under Die direct ion of tin,' itssigiiee, 
distraint by the owner of the reversion for the ami the proceeds of tlie sale were jniid over to* 
rent due to him on the contract of tenancy, him: — Held, that as the laud] ni'd hud nbandoneil 
even where the distraint is for more money the finst distress without any suflieient excuse 
than is due as rent, dhi-ftw. &(;6 h«k, 43 L.T.490. for .so doing, the second distreV.s was illegal, and 
an>o?.„»f 1 A 4 . f A .•* 1 he could not maintain an action against the 

f as^Snee to recover the process of die good.s., 

no jurisdiction, at the smt of an owner of pro- „ im « t.-'v nii • r i irv 9 -m . 

perty. to restrain a mere stranger from vLa- ^ ' 

7v Alamilonl distrained for rent in nrrear before 

tenants. v. /hvdic, 11 Hare, 80S). bankruptcy of his tenant, ami when tlie 

At what Stage.]— Plaintiff, after bill, arimvcr goods were appraised h'ft ibem on the j.rcaii.sc.s 
and replication, distrains, for vs'hich an injimctiun banknqit's wile, tlie banknqit. 

is granted. Xidnrre v. JIurrison, Cary, 48, himself being in prison. After the bankruptcy, 
Hpecial injunction to lustrain dhstress will be the landlord distrained again for the vtuy .same 
granted before answer, if defendant is in contempt tOTcars ol rent: — Held, that, the second distrosa 
for not answering. A/hw/flg v. 1 Price, 88(5. void ; and that the goods passed to the 

as.signoe.s, as being in the order and ilispo.sirion 
Contract to distrain below a certain Sum.] — of tlie bankrupt at the time of his baukriijitcy. 
An order was made specifically to re-store to a lirudle.y, E«:part(\IU‘ima,Inre,ll)Qv.t.k.Q,.2'Z'S. 



loss DISTEESS— J 

For subsequent Eeut.i-A Inmllonl 

ftiH peiil. make a (iisfress far rent ir 
altlKmgli his right is in question i 
<leiienflmg between him and bis tenant i 


1 .uieai , B., m trespjiss. 3C. Jhdjj-.sh.^y 

n a suit In an action for an irregular 'distress, tlie only 
all affecting K., the landlord, was, 
(lut. that all the deferifbants appeared b\r the same 
1 distress attorney, and that the defendants’ a'ttorney had 
^ plaintiff notice to produce the notice 

.Jo n r 'listrcss for rent due to Mr. K. ” • and that the 
® clerk of the defendants’ attorney, 

n utim when he served it, had offered lO,?. to .settle the 
action :-~Held, that this was not evidence to go 
to the imy Jis against K. Cmhh v. Kmicli, « 
Oar. & P. 216. ’ 

ils of the I*aymeiit by Auctioneer to avoid Distress,]-— 
cfendant auctioneer sold certain goods, for the owner, 
>sse.ssion, premises occupied by tlie owner and another 
ind duly respect of which the latter owed 

f selling tec landlord rent. By the conditions of sale 
price in ^^ch lot was to be taken to be delivered at the 
. 11(1 then eammei’, after which time it was to 

kL The exclusive risk of the purchaser, 

them' — Atter the .sale, and before the goods were re- 
landlord the landlord threatened to distrain on 

rl there- gooils, whereupon the auctioneer paid the 
I in the deducted it from the amount which 


duo to him fi 
purpose of (. 
books and pa 
distraiimble), 
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tlixn to him for liquors supplied to the plaintiff : — 
ITeld, that thci covenant amounted to a hill of 
sale under s, 4., of the Bills of Sale Act, 1878, and 
was. therefore, void for want of registration, and 
that, cunseiiuontly, the distress was illegal. 
Fulh-tmli y. jUIiIhj (oC Ij. J., Q. B. 37(5) approved. 
iSievem v. J/arsiou, (SO L. J., Q. B. 192; (54 L. T. 
274; 30 W. It. 129; C5 J. P. 404. But .see 
Mormidiwood Oollievy ^o., In. ni, Lee- v. Rmmdwoed 
(hUiary Co.. (56 L. J., Ch. 18G ; [1897] 1 Gh. 3755 ; ' 
75 L. T. {54]' ; 45 W, B. 324, 

When a Waiver of Breaches.]-^ A distress for ] 
rent, levied after the commencement of an | 
action of ejectment by a Landlord against his , 
tenant for hreacljies of covenants in the lease, 
does not operate as a waiver of hreachffi com- 
mitted before the date of such rent being due- 
Orimmnul v. Mtm, 41 L. J.. C. P. 239 ; L. R, 7 
C. P. 300 ; 27 L. T. 2G8 ; 20 W. R. 972. 

Pound-Breach.— Rescue of Goods and Chattels.] 
— It is no answer to an action on the 2 Will. 
& M. sess. 1, G. S, for a }iound-breaeh that 
the rent and demand were tendered after the 
distress and impounding. Fhdk v. Prmus, t) 
Term Rep. 432 ; 2 R. R. (537. 

■Whore a hailiff in possession of goods under a 
la,mllord’.s distiess receives a fi. fa. from the 
.sheriff and sells the goods under it, the .sheriff is 
liable in an action for pound-broach and rescue, 
at the suit of the landlord, lleddell v. Stowey, 

. 2 M. & Rob. .358. 

B. being the owner of a piano, lent it to A., 
whose landlord seized it under a distress for rent. 
TJie landlord remained in po.sses.siou of the piano 
for a fortnight, when a sheriff’s olBeer .seized it 
under an execution against A., and removed it to 
the prennses of an aucLi(mcer, who afterwards 
sold it : — Held, that B. might maintain trover 
against him, and ihat trover rvould not lie at the 
suit of the landlfii'd against him, but that liis 
remedy was against the sheriff’s officer for pound- 
breach. Turner v. Ford, 15 M. k, W. 212; 15 
L. J., Ex._215. 

The plaixitiff levied a distress for rent in arrear, 
and impounded the goods on the premises. While 
his hailiff was removing them, a .sheriff’s officer 
came into the house, and .said that lie had a fi. fa. 
against the plaintiff, anrl that he would not 
allow tlie goods to be removed. The plaintiff’s 
tenant thereupon ejected the plaintiff's bailiff, 
and brought back the goods which had been 
removed : — Held, that these facts did not shew a 
ponnd-bi'cach oi- a rescue by the sheriff’s officer. 
Story V. Flmiw,. 2 L. M. & P. 198. 

Semble, that in an action on the case ffm the 
rescue of goods taken under distiuss for rent in 
arrear, it is not necessary for the jdaiiitiff to set 
out the deed creJiting the demise from himself to 
the tenant, Dorday v. Seott, 4 L. J. (o.S.) K. B. GO. 

The plaintiff’s, brewers, were the lessors of a 
public-house to D., under an agreement wln'cli 
gave them .ail the rights and remedies of land- 
lord.? for rent .-igain.st the effects of the tenant 
for the recovery of any hook debts for liquors 
sold by them to him. There being moneys due 
in respect of sucli dolits, the plaintiffs sent in 
their bailiff with a written authority to distrain 
for the amount, who siicwed his authority to the 
defendant, an auctioneer then on the premises, 
took an inventory and made a valuation. Tiio 
tenant D. and the defendant thereupon pro- 
ceeded to sell the goods in disregard of such 
djistress—the defendant putting up and knocking 


down the. goods by auction, the (enani, iumding 
tlioin to the purchaser,? : — Ilcid, tliai. tlioiigli tlie 
plaintiffs had not sue.h jiossessieii a.s io enable 
them to .sue for conversion. 1hey e(udd umintniii 
an action for a rescue against the defcn(lanl,for 
knowingly a.ssi.«ting in Iransl'erring Die dominion 
and propeity ill tlio goods .scizeil fo the respec- 
tive purcliii.soi's. Irednlc V. Fendnll, -JO Jj. T. 3(52. 

Landlord seeking Assistance of Equity.')-- 
Where a laiuilonl had a remedy liy di.st.rchs, 
either upon nonpayment ol! rent or a ]ienahy. 
equity will not irdcrl’ero to assist idm ludess 
some fraud lie proved, Loiieriil/e v. Chtirfveoy 

1 Ridgw, l\ 0. 1555. 

B. DAMAGE FEASANT. 

1. xVsiMALS.— &Y' Animals. 

2. Other Things. 

Engine— Railways Clauses Act, 1845.] — Tho 
Railways Clauses Act, 1845 (8 k 9 'Viet. e. 20), 
s,s. 115, lU;, provides that no one sliall use. nu 
engine on the rail of a company which has not 
been approved of by the company, and that a. 
certificate of the aiiproval may he obtained by 
certain steps ; and that if an engine be used <m 
the railway williout a certificate, Die party n.sing 
shall forfeit to the company a sum not exceeding 
2(F., and the company may remove the engine ; 
— Hehl, that the company has a common-law 
right of fli,stre.ss damage feasant on an engine 
encumhering the railway if there is no certificate 
of uyiproval. Amhrryate Jiy. v. Midland- Ily.f 

2 El. k Bl. 7955 ; 2 C. ll R. 2(51 : 255 L. J., Q. B. 17 ; 
18 Jur. 2455. 

3. For iN.TURy to Chattels on the Lani>. 

pi.strc.ss damage feasant, niay be taken for injury 
done to chattels upon the bind, as well as to the 
land itself. An aetioii of trespass is not maintain- 
able so long as the distress is detained. Jtoaeoe- v. 
Jioden, or JJodeu v. Xtoneoc. (53 L. J„ Q. B. 7(57 ; 
[1894] 1 (). B. G08 : 10 R. 1754 ; 70 L. T. 450 ; 
42 W. R. 445 ; 58 J. V. 53(58. 

C. INDEMNITY ON DLSTRESS. 

Extent of— Costs of Defending Action.] — A. 
landlord signed a warrant of distres,? in the fol- 
lowing form : “ I hereby authorise R. I., or his 
agent, as my agent, to seize and distrain the 
goods on tlie ju'emi.ses in Dio yiossessinn of M. G., 
for 9L, being the amount of rent due to me ; and 
for your so doing tliis sh.all be yonr suftieient 
warrant, authority, and indemnification against 
all costs and charges in respect' to any Liw ex- 
yieuses, action, or actions that may arise, ns well 
as any other and all charges or expenses which 
yon or your agent may lie at, or lirunght against 
3'ou or yonr agent on thi.s aeeonnt.” A servant 
of R. J. liaving distrained, an action was brought 
ag.ainst liiin liy the tenant, for the conver.siou of 
cerlain goods, some of which were alleged not to 
have been in the inventory, in which action tlie 
plaintiff was nonsuited : — Held, that, assuming 
th.at the servant had done nothing wrong, Die 
indemnity exiended to Du; eo.sts of (hl'ending 
the .action brought agiiinst him. Ifihetf v. Dr Ui 
Salle, G II. & N. 233 ; 30 L. ,T., Ex. 44. 

The defendant, an attorney, enqdoyed the 
plaintiff to levy a distress for rent upon‘'thc yire- 
mises of an auctioneer, urging him to make t.ho 
levy forthwith, sissigning, as a rea.son, that there 
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was a lar^e (iiiantity of furniture in the auction - 1 
3’noni ; and i)y the warrant, lie directed him tn 
distrain " the several ji'oods and chattels on the 
preini-^cs.” Acting npoa tho-e instructions, the 
plaintiff, caused all the goods tipon the x>remises 
to he seized, yoine of the goods so seized turn- 
ing out to be ] Protected • from distress, the owners 
brought actioies, and evejituallv the good.s wci‘c 
restored to them, and the itlaintiff incurred 
costs ; — Held, that, under the cu-cumstatices, an 
indeuniiiication of tlie plaintiff against the con- 
sequences of pursuing the defendant’s instruc- 
tions was inqjlied by law. TojA/a v. (Jmii/i, 
7 Scott. 620 ; 5 Eitig. (x.C.) CHO : 2 Arn. 110 ; 0 
L. J., C. l>. 180. ■' 

Held, also, that the plaintiff’s conduct in the 
jjreniises did not exhibit such a degree of negli- 
gence and want of skill, as to afford an answer 
to an action for his work and labour. Ih. 

Person Distraining in Default.] — A. gave 

authority to B. to distrain on the goods of C., 
iuid gave him an indemnity against all costs and 
charges that ho might beat “ on that account.” 
B, made the distress, and his men being told by 
the son of C. that a certain cask confained spent 
liquoi- of no value, they took the cask to picce.s, 
and lot the lupioi' run off ; it was, in fact, cochi- 
neal dye belonging tn D. For the wasting of it, 
D, recovered damages against B. in trover : — 
Held, that B. could not recover the amount of 
those damages from A. in an action on the in- 
demnity, and that such an indemnity would 
only apply to cases where u distress was illegal, 
because the landlord had no right to put in, such 
distress. Draper v. ThompmC'^ Car, tk P. 84. 

Covenants in lease— Indemnity against.] — 
Under an agreement to assign a lease, the defen- 
dant agreed to pay the rent and taxes to become 
duo in respect of the premises after a certain day, 
and to indemnify the plaintiff against the rent 
and covenants contained in the lease, and from 
all lo,<s which he might incur by the non-pay- 
ment of such rent, or non-observance of the 
covenants. .No legal assignment was made, but 
the defendant was let into possession, atid some 
of the plaintiff’s goods, which had been left upon 
the ijreraisos, were distrained for the rent and 
taxes. In an action ux^on the agreement for not 
indemnifying, the dcclarati<m alleged that goods 
or chattels of the plaintiff were in and upon the 
premises with the leave and licence of the defen- 
dant, and were liable to be seized and taken ; 
and afterwards the goods were lawfully seized 
and taken as a di.strcss for arrears of rent due 
under the lease in rcsxiect of the premises, and 
.sold. The defendant jdeaded that no goods or 
chattels of the plaintiff were at any time in and 
uimn the xn-cmiscs witli the leave and licence of 
the defendant, nor was any x'nrt of the gocxls 
lawfully seized or taken as and for a distress, 
or sold or di.sposed of as alleged : — Held, that the 
statement relating to the leave and licence was 
immaterial ; and that the substance of the i)lea 
was, that the xdaintiff’s goods had not been 
seizAid ; and that as the facts involved in the 
is, sue raised thereon had been found for the 
plaintiff, the verdict ux)on such issue should have 
been cn.tcrc( 1 for him. (■Hvtwm v. Bhtclt, 2 Man. & Ct. 
667 ; 2 Hcott (N-.K.) 8‘) ; 10 L. J., 0. P. 106. 

Stamping,] — An undertaking whereby a party 
describing a distress to bo taken for rent claimed 
lo be duo to him, engages to indemnify the bailiff 


who makes the distress, does not require an agree- 
ment stamp. Cox v. Bailey^ 6 Scott (N.B.) 798 ; 

6 Man. & G. 193. 

D. COSTS OF DISTRESS. 

The v(3stry of a metropolitan parish, having 
incurred expenses for paving, gave the occupier 
of a house notice to pay his rent to them and not 
to his landlord. The tenant gave notice thereof 
to his lamllord, who nevertheless distrained. The 
tenant thereupon paid his rent (whieh was less 
than the iiaving exx)en.ses api)ortioned to the 
house) to the vestry, and the landlord then 
merely levied the expenses of the distress, and 
withdrew ; — Heldj that his right of distress was 
only taken away on actual imyment by the 
tenant to the vestry, that the disti^ess was, there- 
fore, justifiable in the first, instance, and that tlies 
expenses thereof might be levied, liyan v, 
Thompmn, 37 L. J., 0. P. 134 ; L, R. 3 0. P. 144 
17 L. T. 606 ; 16 W. R, 314. 

Amount of, under 67 Geo, 3, c, 98,] — There is.. 
no statutory limit to the amount of the costs and 
charges for levying aiul impounding a distress, 
for rent above 20?., where it is impounded on the- 
premises by virtue of 11 Geo. 2, c, 19, s. 10. 
Child V. Chamlerlain, 3 N. & M. .620 ; 6 B. & Ad. . 
1049 ; 6 Car. & P. 213. 

The 67 Geo. 3, c. 93, does not apxffy to a case • 
of a distress taken for more than 20?., made of 
goods which arc appraised at and sold for less. ■ 
than that amount. Ih. 

The (ith section of the above statute does not • 
aijply to the landlord, unle.«s he. interferes per- 
sonally in the disti-ess. Hurt v. Laaeh^ 1 M. & W. 
560 ; 2 Gale, 172; 1 Tyr. & G. 1010; 5 L. J., Ex. 244. 

The costs of the distress in the above statute 
are not con lined to the actual distre.ss, but in- " 
elude the subsequent costs of appraisement and 
.sale — per Parke, B. IK 

A bailiff who seizes goods under a distress, 
warrant, if his authority to sell on behalf of the. 
landlord is afterwards withdrawn, has no right 
to go on and sell for his expenses, llardmtj v. 
Hull, 14 L. T. 410 ; 14 W. R. 646. 

Ux:>on a ilistress for a church rate, the bailiff 
made certain cliarges mentioned in the schedule 
to 67 Geo. 3, c. 93, which charges, however,, 
though incurred, were not applicable to such a ■ 
seizure : — Held, that as he had not claimed any ■ 
charges not in the schedule, he was not liable to- 
the penalty. Xott v. Bound, L. R. 1 Q. B. 405 
14L. T. 330. 

In replevin, in respect of a distress for arrears 
of a rent-charge, both the plaintiff and the defen- 
dant had taken down the record for trial, and 
the defendant obtained a verdict : — Held, that 
under 17 Car. 2, c. 7, which gives fuU costs 'to 
successful defendants in rex)levin, the defendant 
was entitled to ordinary eosts 3)niy, and that he- 
was entitled to the costs of taking down the- 
rocord, but not to the costs of making the dis- 
tress. Jamiesou v. 'IrciThian, 10 Ex. 748 ; 3 
C. h. R. 702 ;,24 L. ,f., Ex. 74 ;.l Jur. (N.S.) 334 ; 

3 W. R. 172. 

A charge of 2,?. {>d. a day for a man in posses- 
sion under 57 Geo. 3, c. 93, is excessive, for 
retaining posses.sion of growing crops distrained 
ux)on for a tithe rent-charge less than 20?, in 
i amount, on a piece of unenclosed meadow laud. 
Pliimpton Tithe Bent-charyc, In. re, Arnison,JEio 
\ parte, 37 L. J., Ex. 57 ; L. R. 3 Ex. 56 ; 17 L. T. 

1 480 : 16 W. R. 368. ’ 
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E. REMEDY EOR WRONGFUL, .lERE- 
Gri.AR, OR EXCESSIVE DISTRESS. 

1, WHEJN' AXD How MAINTAINAJiLB, 

After Tender of Rent Due.] — Ouse lies, as well 
as trespass, for au exoossivo distress after lender 
of the rent due. Utilland v. Jlird, 10 Ring. 15; 

R M. & Se,ott, ROH ; 2 L. ,1., 0. R. 201. 

A tenant, tendering his rent after’ distress 
taken, but before it is impoumhid or- removed, 
may maintain tr’espass for a subserpient removal 
of the disti’ess. Virt ue v. Jieudey, 1 M. k, Rob. 
21 . 

An action is maintainable, upon the equity of 
the 2 Will. & M, sess. 1, c. 5, s. 2, for selling 
goods seized underl a distress for rent, where a 
tender of the r-ent and expenses has been made 
before the .sale and within live days of the 
seizure, although after imjrounding. Johmon v. 
TJpliam. 2 El. k El. 250 ; 2S L. ,1.] Q. E. 252 ; 5 
Jur. (N.S.) (!H1. . 

An action on tho (rase lies for an exees.«ivo 
distress, when the tenant has tonderefl tho I'cnt 
to his landbrd prior to the distress being levied. 
Brammmh v. 7irid(fn\ 1 B. & C. U5 ; 2 I), k R. 
25(5 ; 1 L. J. (o.S.) K, E. (11 ; 25 R, R. RRu. 

, General Principles—Irregular Distress.] — 
'Trespass will not lie for merely au irregular dis- 
tress. Meuiny y.KeuMo, 2 Camp. 115. 

The true coiistruotiou of 11 Geo. 2, 10, s. 10, 

IS, that an action of trespass or ease nuust be 
brought wit'll reference to the nature of the irre- 
gularity. Ih. 

■ But trespa.ss will lie for eontinuingon the pre- 
mises and disturbing the plaintiff’s po.s.scRsioii 
after the time .alloweil bylaw. Wi)iferlMu,rne v. 
Morgan, 2 Cam]). 117 ; 11 East. 305 ; 10 R. R. 
5,32. B. r., Btherton. v. Poijpletrell, 1 East, ],3i> ; 
■6 R. 11. 235. 

Andtrespas-s, and not case, i.s tho proper remedy 
■for taking goods under an in’cgular distress since 
11 Geo. 2, c. 1 0, .s. 10. 11 'aUace v. JCitig, I II. El. 1 3. 

Wrongful,] — Semble, lre.spass lies for a 

■wrongful continuance in pos.se, ssiun after a dis- 
tress made — per Lord Denman, G.J. Ladd v. 
Thomas, 4 P. & D. 0 ; 12 A. k; E. 117 ; 0 L. J,, 
Q. B. 345. 

Where a landlord, aftei’ a lawful distrcs.s and 
impounding, accepts the rent, in arrear and costs 
of di.stre.ss, he is not liable as a treH{)asscr for re- 
taining posscssi(5n of the goods distrained, and 
selling them. v. Xibhs, 4 C. E. 172 ; 17 

L. J., G. P. 150. 

. Where goods ;u’e di.strained w'hich are notliable, 
an action of trover may lie brought by the owner 
without a demand and refusal. Ward v. Ventum, 
Peake’s Add. Cas. 12{;. 

If a party pays money in oi’der to redeem his 
goods fj’om a wrongful distress for rent, he may 
maintain trover against the wrongdoer. Ship- \ 
%mchy. Blanchard, & Term Rep. 208 ; 3 R.R. 175. 

A party making a wrongful distre.ss for two 
causes, as to one of which he is entitled to notice 
of action, is nevertheless liable in trespass ns to I 
the other. Lamont v. Sovihnll, 7 D. P. C. oiiO. 

■ Goods of R. were seized by the yilaintiff under 
a distress for rent of a house alleged to have been 
demised by him to R., and were (delivered by the 
plaintiff to the defendant to .sell as hi.s auctioneer. 
When the sale ivas about to begin, B. served a 
npticeon the defendant that the distress was void, 
and requiring him not to sell, or, if he sold, to 


retain tho jirocecds for him, TluMlid'endant sold 
tho goods, but refaseri (o pay overtlu'iu’oooods (o 
the plaintiff’, and dc'fL'udeil an ad ion by the 
plaintiff, relying on the right and by thoaullmrily 
of R. Tlie di.stn'ss was void and lorlioiis, as the 
relation between the pbiiutilT and R. was not {ha,t 
of huulhn’dandleiuint ; but ail lioagii llui plidntill' 
was a wrongdoer tiau’e was no fraud on Ids ])art', 
and he thouglit he liad a rigid, lodislraiji ; — Held, 
that the delhiidaut mighl, .set uptlu- jus ttU'lii of 
R. as au answer 1 o tlm aelion. liithUr llond, 
() E. & S. 225 ; 34 L. J., H E. 137 : 1 1 .far. (.V.s.) 
425 ; 12 L.T. 178 ; 13 Mb R. 551. 

An owner of slie(’p seized tind sold luidor a 
distress for rent, which was unlawful, becau.se 
tlierc were other goods on the premises belonging 
to him which might have been distrained foi- the 
.same rent, is entitled to reeover from tla' di.s- 
trainor, not merely nominal damages, but the 
full value of the sheep so seized. Ju'cn v. Priest, 
4 11. A N. 23(5 ; 28 L. J., Ex. 157 ; 7 W. K. 37(5. 

What Interest sufficient to maintain Action 
against Landlord.]— A house was occupied by a 
man, liis wife, and her trustee, (-loods tliereiri 
had been assigned to the trustee on trust for the 
wife. Rent being in arrerir to the amount of ff/, 
only, the landlord, by his liailifT, (list, rained for 
IS/, and eo.st,s, .seizing lOU/. wortli of goods. The 
rent actually due was tendered to the bailiff; 
with expenses, but I’ofu.sed, and tiie l)ailiff re- 
mained in iio.ssessioii until an undertaking was 
given on beimlf of tho tenant for jiaymentof the 
I whole demand, and a, part amounting to 2/, 7s. 
w.as paid, whereupon the di.stress was withdrawn, 
'riic tenant having iirought. an aetiou for au ex- 
cessive distre.ss, and for money had and received, 
was non.suitcd when the deed of assignment was 
produced . at the trial : — Held, that, although he 
was neither the legal nor the eiptitable owner 
of the goods distrained, yet he had, from his 
mere enjoyniciit of tho use of them, a special 
property which entitled him to maintain the 
action. Fell v. Whitaher. 41 L. -L, Q. B. 78; 
L. R. 7 Q. E. 120 ; 25 L. T. 880 ; 20 W. R. 317. 

Excessi’ve,] — Distraining for a greater amount 
of rent than is due i.s not, per se, actionable. 
Ta acred v. Lcyland,l[\ Q. B. Gfli) ; 20 I,. J.. Q. B. 
31(5; 15 Jur. 31)4-Ex. Ch. 

The making a dist]’e,sR for rent, .s(jme rent 
being due, accompanied by .an untrue claim or 
pretence Unit more was due th.an really' was due, 
is uot actionable. Ih. 

An action on the case doc.s not lie against a 
landlord for distraining for more than the actual 
arrears of rent, unless the distress taken he of 
larger value than will satisfy the actual arrears. 
WiUhisou. V. Terry, } M. & Tiob. 377. 

An action on the ease will lie agiunst a land- 
lord for distraining for more limn tlu! aj’re.ars of 
rent duo, although upon the .sale the goods 
taken are not sufficient to sati.si'y tin; juhual 
arrear.-!. 'faijlor v. Jlennikcr. 12 Ad. A E. bSH ; 
4 P. A; D. 24;5 ; 1) L, J., f/. E. 383. 

In oa.se for e.xce.ssive distrc.s.s, though lim 
warrant of dLstres-s he for a gr(.iat(U’ sum tluui is 
really duo, the ])lainfciff; is not entitled to a verdict 
unless tlic goods seized arc cxeiissivt! in regard tu 
tho sum rciilly due. Croirdcr v. A'c//‘, 2 Al. A Rob. 

!iao. ■■■'"■ ' " ' . . ■ 

A declaration alleged that the jdainlifF held 
certain ))rcmises as tenant tlu roof to the defen- 
dant, and that the defomlaut Avrongfuily dis- 
trained upon the premises ,go(jils of the phdntiif, 
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as a distress for alleged arrears of rent, to wit, 
the SLiin of (JZ. 8.s'., by the defendant pretended 
to be diKi and in arrear, and the defendant 
wrongfully reinained in possession of the goods 
under colour of the distress, until the plaintiff 
was coni])elled to ]iay, and did pay. to the defen- 
dant the pretended arrears of rent and the costs 
of the distress, in order to regain ])ossession of 
the goods, whereas, in truth, a small part only, 
to wit, U, ](i.v. 'Jd., of the prctemled arrears was 
due : — Held, that the. count discdo.sed no cause of 
action, bn-, as the distres.s was lawful, the dcfen- 
<lant was entitled to a tcndei' of the amount 
really dme and upon his refusal to accept that 
sum, the plaintiff’s course was to replevy the 
goods. V. Tlumutu, 11 Ex. 870 ; 25 L. J,, 

Ex. 125 ; '2 Jur. (N.s.) 378 ; -1- W, R. 3(J3— 
:Ex. Ch. 

A count that the ])lamtiff held a w(jrkshop as 
tenant to the defendant at a certain rent, and 
that he wrongfully seized divers goods and 
chattels of the plaintiff, of great value, to wit, 
of the value of 30/., as a rlistross for arrears of 
rent, to wit, 13/. 10, v., claimed by the dofoudant 
to bo in arrear, and he afterwards wrongfully 
sold the goods and chattels for the alleged arrears 
of rent, and costs ; whereas in fact a small part 
only, to wit, !)/., of the pretended arrears of rent 
so distrained foi- was in arrear. The defendant 
pleaded not guilty, and at the trial a verdict was 
found for the plaintiff with 10/. 10s. damages : — 
Held, that the count disclosed no cause of action. 
Fmich. V. Phillq)^, 1 H. A X. 56-1 ; 26 L. J., 
Ex. 82 ; 2 Jur. (K.s.) 1169 ; 5 W. R. 114— 
Ex. Ch. 

In an action against a landlord for excessive 
distress it appeared that two several distresses 
for rent, and an intervening execution fora debt, 
were levied ; a sale was afterwards made, when 
the defendant, having retained what was due for i 
rent, paiil tlic renniindcr to the execution credi- i 
tor ; — Held, that he was justilied in doing so, and 
therefore that the sum so paid over could not be 
recovered back in this action. Held, also, that 
defendant and his broker were in the same 
situation .a.s the sheriff’s officer, and that produc- 
tion of -writ and warrant, without proof of judg- 
ment, was suffioient, Tuijlor v. Ifarrimi, 1 
L. J., K. B. 155 ; 3 B. & Ad! 320. 

Excessive or Illegal Distress — Proof of Special 
Damage — Withdrawal — Lodgers’ Goods,] — On 
the 1st September, 1882, W. distrained for 81. 
rent due to him from T., who held three rooms 
under him at the weekly rent of 10,'?. T. had 
underlet one of the rooms at the weekly rent of 
3;?. {‘id. (none of which was in arrear) to the 
plaintiff, who claimed the goods seized as being 
her sole property, and on the 5th gave VV. the 
proper notice with a written (leclar.alion and 
inventory in the form recpiircd by s. 1 of the 
Lodgers’' Goods Protection Act, 1871 (3-1 & 35 
Viet. c. 79). W., in consequence of this claim 

and of his immciliate tenant T. paying him 1/. 
on account of the rent, and engaging to pay the 
remaining 7/. by weekly instalments of 10??., 
withdrew the dis'tre.ss. On the 21st of Hepteniher 
two more weeks’ rent having become due from 
T., and he having failed to pay any of the instal- 
ments as agreed, \V. again di-strained on the same 
goods for fi/., being 7/. of the rent for which the 
ifirst distress was put in and 1/. for the two week.s’ 
subsequently accruing rent. Xo fre.sh declara- 
tkm and inventory having been served upon him 
by the plaintiff, W. caused the goods to be carried 


away and sold. At the sale they realised .5/, 11.'?. 
In an action at the suit of the lodger for wrong- 
fully breaking and entering the premises, arid 
converting and selling her gooils :~HeId. first, 
that as between the defendant and his immediate 
tenant, the distress on the 21st of Sejitember wa.s 
not w'rongfiil or illegal, but at the most excessive, 
and therefore not the subject of an action in the 
absence of an allegation and proof of special 
damage; secondly, that the (Icclaration and in- 
ventory serve?I on the 5th of beptember were not 
ap|)licable to the distress levieil on the 21 st, anti 
consequently that the plaintiff could not ava,il 
herself of the benefit of the Lodgens’ Goods 
Protection Act, 1871. Thw/rite.'i y. Wildin<f. 
53 L. J., Q. B. 1 ; 12 Q. B. D, 4 ; 49 L. T. 39fj 
32 W. R. 80 ; 48 J. P. 100—0. A. 

Injunction against enforcing Judgment.]— 
A landlord, against whom his tenant has obtained 
judgment in an action for excessive di.stress, is 
nf)t entitled to an injunction to rcst)-:dn proccc<l- 
ings upon the judgment on the ground that rent 
and dilapidation money ha vesubsequently become 
due from the tenant. Muioy. Ulyatt^ 31 L. 

Ch. 3.3; 7 Jur. (N.S.) 1300; 5 L. T. 251; 10 
W. R. -1. 

Sale under Illegal Condition.] — A lease of a 
farm containe?! a covenant by the tenant not to 
remove hay, or unthreshed corn, from the demised 
premises, but to use them for the improvement 
of the land. Tlie landlord having distrained hay 
aiul unthreshed corn for rent in arrear, sold the 
distress under a condition that the purchaser 
should consume the matters sold on the premises, 
and consequently the best price was not obtained 
in accordance with 2 Will. & M. .sess. 1, c. 5 
Held, that the landlord conhl not legally sell 
under such a condition. Ilawltlm \. WtilToud, 
45 L. J., C. P. 772 ; 1 C. P. D. 280 ; 35 L. T. 210 ; 
24 W. R. 824. 

The 56 Geo. 3, c. 53, s. 11, docs not apply to a 
sale by a landlord of a distress. Ih. 

A landlord who has distrained his tenant’s hay 
made on the premises, and has sold it .subject to 
a condition that it shall be consumed by the 
purchaser on the premises, by reason whin-epf 
it produces less than the usual price, is liable to 
the tenant in an action for not selling for the 
l)est price, notwithstanding that the latter wa,s 
under covenant to con.sume such hay on the pre- 
mises, Ridqivfui v. Si/iford {Lord), 6 Ex. 404 ; 
20 L. J., Ex. 226. 

A tithe-owner seized under a distress for 39/. a 
rick valued 62/., there being smaller ricks on the 
premises, . The tenant being bound to consume 
the straw on the i)remi.ses, the tithe-owner sold 
the rick for 42/., subject to the purchaser’s 
leaving the straw : — Held, that this was not an 
excessive distress ; that the tithe-owner was not 
bound to sell the straw; that the whole rick 
might be taken ; and that a party .seizing under 
a distress is bound only not to talce what is 
nianifestlv excessive. Jiodenv. Byton, 6 0. B. 
427 ; 18 L. J., C. P. 1 ; 12 Jur. 921. 

After Ee-entry.] — A broker having dis- 
trained the goods of a tenant for rent in arrear, 
he signed an agreement drawn irp by the broker, 
that if he, the tenant, did not pay the rent on or 
before a given day, the broker might re-enter 
and distrain again : — Held, that this did not 
esto]) the tenant from afterwards complaining 
of an excessive distress, made in consec[uence 
of the rent not being paid at the stipulated 
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lime, JlolUtml Sjnl,% M. & Beott, 363 ; 10 money into coiu't. The plaiiitiiT replied 
Bing. 15 ; 2 L. J., C. P. 201. ultra, audtliatissncwaslonndlorlluideBmdinst : 

_ . „ —Hold, that defendant was not oniitled (u 

__ManmPossessioii--Tenanthavpgsuffl- costs im.ler II Geo. 2, c. )0. s. 21. 

cient Control of Goods to carry on Business.]— jiamUoch v. FmiUtm, 1) M. .V, W. IBl ; 1 H. P. G. 
An action will lie for an excessive distress, {iiid L. J., Ex. 381, 

leaving a man in posses.sion, although the goods ' ’ 

of the tenant are not so completely removed o. Plbadings in Actions. 

from his control as to prevent him from carry- 
ing on his business. Jtaiilh v. Usher, 4 M. A; P. Claim.] — The court will not allow a connnnn 

7110 ; 7 Bing. 153 ; 0 L. ,L (O.S.) C. P, 13. count in trespass do hnnis as])(ii-tatis, togfither 

with a count to recover the double value of. the 

■ Damage must he Shewn.] — The 11 Geo. 2, goo(ls, framed under 2 Will. A M. sess. 1, c.jl,. 

c. 3i), s. 19, only entitles the tenant to recover in s, 5. Jloitre v. Lee, 5 C, B. 75-1 ; 5 D, A; Ij. 765 ; 
an action for any irregularity in dealing with 17 L. J., 0. P. 196 ; 12 Jur. 356. 
a di.stress. where actual damage is proved. Under a count in tiio common form on the 
Uogpvs^. 'Parher, JS C. B. 112; 2-5 L. ,T., C. P. 52 Hon. 3, c. 4, for an excessive distress, the 
220 ; 2 lur. (n.S.) 496 ; 4 W, K. 545. allegation, that the defendant look and distrained 

the "plaintilf s goods, does not include the sale 

Even when Sale does not realise Amount of them, and, therefore, under such a count, 

of Eent.] — An action may lie for an excessive damages cannot be recovered fnr^the sale as well 
di.stress, although the sale (less the expense) does as the .seizure. Tlumjmm v. Wood, 3 G, A' Ih 
not realise the rent due. Si)uth y. Ashforth, 518; 4 Q. B. 493; 12 L. J., Q. B. 175; 7 Jur. 
L.J.,Bx.259. 303. 

In an action for an irregular distress it. i-s 
Growing Crops.]~The plaintiff declared for necessary to state cnrvectlv to whom the vent 
an irregular distress, alleging that the defendant distrained for is due. Irehvid v. Johnson, I Bing, 
having distrained growing wheat as a distress r^.C.) 162 ; 4 M. A Scott. 706 ; 3 Ij. J., 0. P. 303. 
for rent, and having caused the same to he 

carried away, instead of im[)ounding, appraising ”• — Amendment of.] — fn an action for an 

and selling'thc same, suffered other persons to cxcoe.sive distress, not averring that the sum dis- 
carry the same away and convert the same to trained for was not due, with a count for selling 
their use, whereby the plaintiff was injured, and before tlui expiration of five days, the plaintiff 
ivas deprived of the siirjdus. 'J'here was a count at the trial applied to amend l)y adding a count 
in trover. The evidence was, that the defendant for distraining and soiling goods to sati.sfy more 
seized the plaintiff’s growing ■wheat as a distress than was due. The judge refused to allow 
for rent, and sold it (for its full value) on the the amendment, on the ground that it was not a 
premises in a growing state, that the purcha.ser matter in dispute at the time of the eommenee- 
cut the wheat and o.arried it away, and that the nient of the action : — Held, that the amendment 
surplus of the proceeds of the sale, after satisfy- was properly djs, allowed, Lnoas v, Turlofon, 55 
ing the rent, was paid over to the plaintiff. The H- N. 116 ; 27 L. J., Ex. 246. 
jury found that the plaint iff sustained no damage ■ w x « i i n i . n 

by the transaction ; — Held, that upon these , Defence— Not Guilty.]~Thy)loa of not guilty 
facts and upon this finding, the plaintiff was 1*^' statute pleaded under 11 Geo. i, e, 19, s. 21, 
not entitled to recover even nominal damages *^'■^^1011 for an excessive distress, puts m 

upon either count. Ihujers v. Porher. 18 C. P>. matter of justilication but the 

112 ; 25 L. J., C. P. 220 ; 2 Jur. (N.S.) 496 ; 4 ^-c’^ancy and ownerslnp of the goods. T1 dlnrm.s 


ot entitled to recover even nominal damages 

,pon either count. Ihujers v. Porher. 18 C. P>. matter of justilication but the 

12 ; 25 L. J., C. P. 220 ; 2 Jur. (N.S.) 496 ; 4 tenancy and ownm'slnp of the goods. n dlmm,s 
tr ■R Kir, V. .Jo/W.'f, 11 A. & B. 643. 


W.E.645. 

An action will lie for an excessive distress in 
taking growing crops. Piggott v. Birtles, 1 
M. & W. 441 ; 2 Gale, 18 ; 1 Tyr. & G. 729 ; 5 
L. J., Ex. 1954. 

A landlord is liable to some damages in an 
action for an excessive distres.s, where the excess 
consists wholly in seizing growing crops, the pro- 


lu an action for wrongful and excessive dis- 
tress, the defendant jileaded not guilty by 
statute ; — Held, that this plea not only put in 
issne the wrongful act complained of, but also 
the tenancy itself, and the distress, and all mat- 
tc7's of justification. JS'ash, v. Lnons, 1 6 L. 1’. 6 1 0. 

Where the plaintiff assigned her interest in the 
premises before the date of the distress, but still 


hable produce of which is capable of bdng esti- B>-emises before he <late_ot the distress, but stdl 
mated at the time of the seizure ; but the rcniamed upon the promises (tlui person to 
measure of damages is not the value of the hcvmterest was assigne.l n(>t having^c^^^ 
crops, but the inconvenieiice and expense which ^ agent ofc 

the tenant sustains in being deprived of the therefore could 

management of them, or which he' is put to in maintain au action for distress. Ih. 


procuring sureties to a larger amount than he 
would otherwise liave been in replevying the 
crops. Ih. 


Denying Tenancy.]— Tuan action against; 

a landlord for (listriiinhig where no rent was due, 
or for more rent than was due, a plea denying: 
the tenancy is a good iilea. }of,os v. Trar'lo {> 
Q. B. 282 ; '13 L. J., Q. B. 289 ; 8 Jur. 774. 


Order to restore Stock Improperly Taken.]— n „ //jo ^ 

An order was made specifically to restore to a 289 ; 8 Jur. 774. 

tenant farm .stock, &c., on the farm seized by 

landlord niider a distress and bill ot sale, the ij. EviptiNCE. 

landlord not stating whether the sum (below 

. which, by the terms of the contract, he was not Amount of Eent Due.] — it is not incumljcaifc 
to enforce his remedies) was due, Mdhrowny. on a plaintiff, in au action fur an excessive dis- 
Tlwnton, 10 Yes. 169. tress, to prove the iirecisc amount of remt duo, 

as stated in the decliiration ; tiu' subsiimtial 
Double Costs.] — In an action for an illegal allegation being that more was (li.straiued for 
digtre,ss, the defendant pleaded payment of than was actually due. A'cWa- v. /Awre, .H Moore, 
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4(31 ; 1 Bing. 401 : 1 Ca7'. & P. 28 : 2 L. J. (o.s.) only nominal damages. Clarlte v. 2 

U. r. ;50. . Gar. ■&-K.'540. 

T ,• 4. . Held, secondly, that in assessing the damages 

malice.^— In an action for excessive distress, under that count, the iury was at libertytoin- 
cxpres.snialice is not necessary to be proved to quire whether the best'means had been used to 
wilipoi t the declaration. 1< uM v. JldeJidl, 6 ascertain the value of the goods seized and sold. 
I ^ ’ although it appeared that they had been rliily 

-i- All. llrf ; B. J., B. i,. appraised, and that they were .sold at the ap- 


. w ..ui. ; _ n. ,j., A. n. , 1 , appraised, and that they 

nSi unde 


goods distraincrl ^t th^ best price.s. the plaintiff trover to 

may go into evidence to shew that the goods for wwongtully removing fix- 

were allowed to stand in the rain, and that they ‘^“tiae.I 

were hnproperly lotted. J^oi/ntn- v. 5 nJeJJly 

"'wimiv ;!\midlor<l distrains for rent, and the an action for selling goods distrained for 

tenant, before the sale of the goods, lirings an exmiplying with the provisions of 

action for breaking and entering the prennse.s, 2 Will & M. sc,s.s. 1 c. _o, the damages are 
and for seizing anddaking the goods of the plaint the goods distrained less he amount 

tiff, and for mveessivo di.dre,ss with a count in 2_ Car.&K. 

trover, evidence of the sale (which took place S. P., f aiff/if v. i Ex 4di. 

after the action was commeimed) is not adniis- action upon the 2 Uill. M. sess. I 

--• 11 . ' .1 • ■ ■■ ^ : .... c. s. 4, tor double value lor distraining, no rent 


sible to .shew the iidentinn of the defendant to «amuie vame i a msrranimg, 

seize the lixlures, which were among the articles the jury ougdit to be directed, if tlioy 

which the landlord i.urported to have sold. fi;al for the planitiff to give damages to 
Bech V. Dcnhh,h, 29 L. J., C. P. 27:4 ; (1 Jur. the amount of the value of the goods. Maders 

(N.S.) 99S ; 2 L. T. 164 ; 8 W. R. 392, ^ p.- , 

’ In an action tor an excessive distre.ss for 

Ifot putting in Agreement for Tenancy.]— If a taking goods, it appeared that of the goods taken 
tenant who sues his lanrllord for a wrongful dis- part belonged to the plaintiff and part to a third 
tre.ss does not put in the agreement of the party Held, that the <leclaration might be 
tenancy, the jury, as against him, may infer its amended, by stating the legal distress to have 
term.s from his own admission or his own evi- taken place with respect to the goods of the 
dence. Cowiw v, Cordery, 10 W. R. 347. plaintiff and of the third party, and that the 

plaintiff would be entitled to recover some 
Appraisement.] — The apiiraisement made by .amount of damages, and that the other part,}” 
two sworn appraisers under 2 Will, ik M. scss. 1, whose goods were taken would also be entitled 
c. 5, is only iirima. facie evidence of the value of to maintain an action and recover damages, 
the goods. Ciwh v. Corhett, 24 W. R. 181. Bail v. d/cMor, 19 L. J., Ex. 279. 

. , ^ Where a landlord of a warehouse, let with 

Price realised on Sale by Auction. ] — The heavj’' weaving machines, distrained property to 
price realised at a sale by auction of goods seized un excc.ssive amount, and locked up the ware- 
under a distress is prima facie evidence of their hmiso, so as to keep the tenant c.xcluded, and 
value. Majiley v, Tayloi\ 1 Cab. & E. 150. the proceeds of the sale, less the expenses, did 

not equal the amount of the rent due ; but there 
4. Damage.'?, was evidence that the value was ten times the 

amount, and the tenant sued both in trespass 
When Distress is Irregular or Excessive.]— and for an excessive distress ; a verdict for the 
In an action for an excessive distres.s a plaintiff plaintiff on both counts, and upon each of them^ 
i.s entitled to a verdict with nominal damages, for substantial damages, was upheld. Smith v. 
although he proves no actual damage. Chandler Adifortk, 29 L. J., Ex. 259. 

V. Boulton, 3 H. i: C. 553 ; 34 L. J'., E.x. 89 ; 11 . 

Jur. (N.S.) 286 ; 11 L. T. 039,_ Set-off against Rent.] — landlord, by his 

In an action for a vexatious and excessive bailiff, distrained upon his tenant for an airear 
distres.s, the plaintiff having received the taxed of rent ; the tenant brought trespas,? again.st the 
costs of his replevin on the distress is not on- landlord and his bailiff, for an irregularity in 
titled to recover, as damages, the extra costs the distress, and recovered damages ; the bailiff 
occasioned to him by the replevin. Graces, lieing indemnified by the landlord in respect 
Jforyau, 2 Biiig. (N.c.) 534 ; 2 Scott, 790 ; .5 L. J., thereof : — Held, on demurrer, that the landlord 
0. P. 180. and Ills bailiff could smstain a bill to have the . 

Ill an action for an execssit'c distress, the qnes- damages and costs recovered by the tenant set 
lion is, what the goods seized would have sold off pro tanto against the arrears of rent due to 
for at a broker's sale. If it is excessive, ihe the landlord; and to restrain execution in the, 
plaintiff is entitled to recover the fair value of meantime. Ilainp v. Jones, 9 L. J., Oh. 258, 
them. irifZfe V. jl/ewfv/, 7 Car. & P. 59. 

In an action for selling goods distrained before When Wrongful or originally Illegal.] — If 
the expiration of five days, the plaintiff is not a landlord distrain.s for rent goods which are not 
entitled to a verdict unless he proves actual distrainable in law (as looms in work, there being- 
damage. Buras v. Tarlcton, 3 H. A N. 116 : 27 sufficient without them to s,atisfy the rent), and 
L. J., Ex. 246. the tenant pays the rout and the costs of dis- 

W here a landlord distrained for llOZ. instead tress, irpon which the distress is withdrawn, the - 
of 27Z. 10, s\ Held, tliat if the jury was of tenant is entitled to recover only the actual 
opinion that the goods distrained were no more damage sustained by the taking of tho.se parti- 
than sufticient, if fairly sold, to realise the cular goods, and not the whole amount paid by 
27Z, 10.9., tlie plaintiff would be entitled under a him. Harvey v. JPoooch, 11 M. & W. 740; 12 
count for taking an excessive distress, to recover L. J., Ex. 434: 
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WhoTC a laiKllord rlistraias goods of his tenant 
for rent in such a manner as to render himself a 
tre.si)nsser id) initio, the measure, of damages is 
the full Yalne of the goods seissed. Attuc-li y. 
Mnnnirdl. :l B. S. r)2() :'32 L. J., Q. B. !•!« ; U 
Jnr. (N.S.)' ; 7 L. T. 740 ; II W, U. ilOtt. 

In an act inn by a tenant against his landlord 
for lireaking open the door and tearing down 
hxtnre.s, under eulour of a distress during the. 
tenancy, the i)ro[)er luuasuro of damages as to the 
tenant's fixtures is not llio amount of the jiro- 
cecdsof a forced sate by a broker, nor is it neces- 
sarily the value paid by the tenant ; but it is, or 
may be, the value of the fixtures to an incomingi 
tenant, and the amount such incoming tenant 
would be likely to pay the outgoing tenant for 
them. Jfuoni v. Dd nkicuter, 1 F. & P. 134. 

Kent being due to the defendant from the 
plaintiff, who was about to rcjnove her goods, 
the defendant entered the house after sunset, 
and for some huui's prevented her from so doing, 
and locked some of the doors: — Held, that the 
plaintiff was entitled to a verdiet, but only for 
the actual damage. Lamh v. Wall, 1 F, & F, 
1)03, 

F. KFF15CT AS A DISCHARGE, 

Distress must have satisfied Sent Due.]— To 
an avowry liy executm-s, for rent due in the life- 
time of their testator, a plea that the testator 
took as a < list! ess for the same j-eut, goods of 
sufficient value to satisfy such i-ent and tlie costs 
of taking the distre,ss, is insufficient, as it should 
have shewn that such distress ju'odiiced a satis- 
faction of the runt, Lba/httm v. Warren, 4 Moore, 
409 ; 3 Br. &. B. 3«. 

To a cognizance for rent in ai’ioar, a plea in 
bar that the defendant, on a former occasion, 
made a distre.«s for the same rent, and took goods 
liable to (listre.«.s, sufficient to discharge the rent 
in aiToar, ami the costs of the distress, and 
might thei’cby have [laid the arrears, but neg- 
lected so to do, and wrongfully made a secomi 
■distress for the same rent, is ill on special 
demurrer, assigning for cause that the plea did 
not shew that the rent was satisfietl by the 
former distress. JTudd v. Itaranvr. 5 Moore, r)42 ; 
2 Br. & B. 0(52 ; 23 R. li. o20. 

Second Distress — First Abandoned.] — See 
supra, col. 1032. 

When agreed that Goods Seized should he 
iept in Satisfaction.] — Action for use and occu- 
pation. Plea, tliat the jjlaintiff wrongfully 
.seized aud detained goods of the defendant, (>f 
sufiieient. value to pay the nmt and costs, that it ' 
rvas agreed that plniiitifl; should retain them in 
satisfactifin of the rent, and that he tlid retain 
them, A rejdieatiou traversing the seizure of 
the goods of suffic;ient value to pay the rent and 
costs of distress, is had, a.s traversing mere in- ' 
<Iucement to the allegation of acceptance in 
satisfaction : — Plea held good, as disclosing a 
good fioe.ord and sal isfacl ion. Jonen v. Saadtlnn, 
6 D. K L. 333 ; 5 C. B. 1 12 ; 17 1.. J., G. P. 92. 

To Action alleging Nonpayment of Rent.] — 
To an action on a lease, allegiiig as a breach 
nonpayment of renl, a plea, as to so much as 
relates to liiOl'., parcel of the arroai's, that, after 
, ' the same became due, and before action, the 
. distrained certain goods on the premises, 

■ subject to the rent, and sold tliem for a sum 
greater than the amount of the arrears, and 


thereby .satisfied and diseluu'gei] the arrears, is no 
answer. Aldridife v. //oirard, o Seolt (52:5 : 

4 Man. & G. 92 1! 

Payment and Satisfaction of Rent.] — When a 
superior landlord di.sfi'aitis on a suli-le.ssi'o for 
rent due to him from (lie mesne lessee, and (lie 
su])-lcssee owes retd (o Ins immediale le.si-ior, (he 
amount realised by t he. disl re.ss is a salisrae.lion, 
pro tauto, of the rtint, due liy the su))-lessee (o 
ills landlord ; and this is so not only when the 
sub-lessee pays out the distress, but. also when 
goods belonging to him are sokl, umler the dis- 
tress. O'JJonoi/JtHe V, Cnalltreek and JJrnad- 
oak Co., 2(5 L. T. 8U(1 — Ex. Uh, 

The gooils of a sub-les.see, who ow'ed rent to 
his immediate lessor, liaving l)een .sold under a 
distress put in by a siipeiior landlord for rent 
due to him; in an aciion by the sub-le.ssee, 
against his immediate lessor to recover damages 
for a broacli of his covenant to pay tlu' rent to 
the superior landlord : — ileld, that the sura for 
which the goods were sold should lie deducted 
from the amount of damages rceoverahle, as that 
sum operated as a satisfaction, pro tanto, of the 
rent duo by the .sub-lessee to his immediate 
lessor. Ih. 

Suspension of Remedy hy Action,] — A disfro-ss 
for rout suspends tlie riglit of the landlord to 
recover the rent by action, so long as the goods 
ilistraincd continue iu his hands ns a pledge 
unsold. Leham x.Phlljwlt. 44 .L. J., Ex. 32.0 ; 
L. R. 10 Ex. 242 ; 33 L. T. '98 ; 23 W, R. H7t>. 
Bee Khiij v. Enqland. 4 B. & B. 782 ; 315 li. J., 
Q. B, 145 ; lU Jur. (N.S.) (534 ; 9 L. T. (>4.5 ; 12 
W. R. 308. 

■ .X. R, . 


DISTRIBUTION OF 
ESTATE. 

See EXECUTOR AND ADMINISTRATOR. 


DISTRIBUTION, 
STATUTES OF. 

See EXECUTOR AND ADiMINIBTRATOR. 


DISTRICT REGISTRY. 

See PRACTICE. 


DISTRINGAS. 

See EXECUTION. 


DIVIDENDS. 

See COMPANY. 

DIVORCE. 

\See HUBBAND AND WIPE. 
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DOCK AND DOCK 
COMPANY. 

Src .SIiri’PING. 


DUES. 

Si'e BHIPPIXG— TOLLS 


DOCTOR. 

Sfd MEDICINE. 


DOCUMENTS. 

Spc deed and bond. 


DURESS. 

1 . Gmeral Princijdps, lQr>{y. 

2. WJuit A'liuyuntfi to, lOrA . 

See Fraud and MiSRKt.>RE.sBNa’Axiox, 
To the Person.] — Stv;’ T respass. 


Discovery and Inspection of .] — Sec Dis- 
COVEItY. 

Order to Deliver up.] — Sec Boligitor. 


1. General Principles. 

In General.] — The court will not give any 
asKistance tt) a party seeking to enforce a harJl 
bargain. Ximhcrley v. Jenkintjs, it Sim. 340 ; 5 
L. J., Ch. 11.0. 


DOG. 

Carriage of Dogs.] — See Carriers. 
Licence for,] — Sec Kevenue (Excise). 
Injuries caused hy.] — See Animals, 


DOMICIL. 

See INTERNATIONAL LAW. 


DONATIO MORTIS CAUSA. 

See WILL. 


DOWER. 


I Setting Aside.] — Wijere a purchaser takes 
advantage of the distress or ignorance of the 
vendor, or of any particular authority over liini, 
a court of equity may set asiilc the purchase, even 
after the purchaser’s death. Gould v. Okeden,. 

I 4 Bro. P. C. lt)S. 

At time of making Contract. j~To form case 
for relief on the ground of oppression on the one 
side, and distress on the other, the disadvantage- 
of the bargain must be within view of the parties, 
and not the result of future contingencies. Rams.- 
Iwttom V. Parker., 6 Maild, ij. 

Waiver— Performance.]— A man who being in 
distress, procures other persons to consent to an, 
agreement Avhich he would not himself have con- 
sented to if he had not been in <listres.s, and 
obtains the performance of that agreement, and 
benefits by it, and aapiiesces in the performance, 
without any notice of complaint, is not entitlcci 
to set aside tire transaction on the mere ground; 
of his poverty and distress. Kwlght v. Major!- 
hanks, 2 Mac. Ac G. lU : 2 Hall A: Tw. 308. 




See HUSBAND AND AVIFE, 


DRAINAGE. 

See LOCAL GOVERNMENT— METRO- 
POLIS— S EWERS. 


DRAWINGS. 

See COPYRIGHT. 


DRUNKENNESS. 

Effect on Contracts, ]—&6> Contract. 

Convictions, &c,] — See Justice of the 
Peace. 


I Arbitration.] — If a voidable contract is vnluii*- 
. tarily acted ui)on bj' a party to it, with a know- 
ledge of all the facts, he cannot avoid it Avhen the; 
result has turned out to his disadvantage. Ormes^ 
I V. Rea del, 2 Do G. F. A: J. 3.33 ; 30 L. J., Ch. 1 : 
i 6 Jur. (N.S.) 1003 ; 3 L. T. 344 ; {) W. R. 2o.: 

A. contracted to build a house within a givem 
; time, under a condition that if the builder did 
not progre,ss as thti architect might consider 
necessary, the architect might pureha.se sudn 
materials and employ such workmaii-ship as he 
might consider nece,ssary, aud dciductthe eo.st.s of 
tlie same from any moncy.sdue to the contractor. 

I After a portion of the work had been done the- 
I .architect refused to certify for fiirlhor payments. 

1 A.’s workmen not being paid, they 'became 
i clamorous, and accompanied A. to the architect’fi 
office, and A. signed an agreement, giving up tlie 
I contract, and stipulating that the works should 
be paid for according to the valuation of an, 
arbitrator. The arbitrator proceeded with the 
valuation, and was attended by A. : — Held, that 
A. had confirmed the agreement by acting upon, 
it. Ib. 

Where an agreement to settle disputtis, by 


Undue Influence.] — See Fraud. 
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{irhitration is obtained by duress, the duress may 
be ■waived by attending the arbitration. Ih. 

Bill of Exchange — Onus of Proof.] — In an 
action by the indorsee of a bill of exchange 
against the drawer, if it appears that he drew 
die bill without consideration and under duress, 
it is iaournbent on tlie plaintiff to prove that he 
gave value foi* it, although it was indorsed to him 
before it beeame due, JJmu'uu v. Scoit, 1 Gamp. 
100 . 


: 2. What Amounts to. 

Threat of Criminal Proceedings.]— The defen- 
■daiits gave promissory notes to the plaiutifF, the 
trustee in baidcruptcy of 0., the plaintiff stating 
that criminal charges under the Debtors Act, 
1809, could, and were about to be brought 
against C,, who was the son of one defendant 
and nephew of the other field, that judgment 
aliuuhl be entered for the ilefendants on the 
ground that they h,ad been induced to enter into 
the contraet hy duress, and Ihreais of (M-iminal 
, proceedings. Seearx, Coheu^ 4,o D. T. .'>89. And 
SCO Wnilatm v. L. .J.,Ch.717 ; L.K 1 

H. L. 200 ; 12 Jur.' (N.S.) 875 ; M L. T. 802. 

Compromise of Proceedings.] — ^IVheii an offence 
is of .such a nature th.at the person injured may 
obtain either a civil or a criminal romody, there 
is nothing unlawful in a compromise of criminal 
proceedings taken against the oflender. Finlier 
v. AmUinarin Co., L. J., Oh. 500 ; L. II. 10 
Oh. 297 ; 82 L. T. G28 ; 23 W. R. 400. 

A company indicted the plaintiff for a mis- 
<lomeanonr under the Merchandize Marks Act, 
1862 (25 & 26 Viet. c. 8.8), s. 3, but upon his 
undertaking to give an apology they allowed a 
verdict of not guilty to be entered. Held, that 
the agreement -to give the apology was not void 
as made under duress ; that the comi)ronnse of 
the criminal proceedings was not unlawful. Ih. 

A mortgage deed executed hy a married womair 
was set aside on the ground that it was executed 
by her to secure payment of monej^s which her 
husband had misappropriated and in fear of a 
criminal i)rosecntion against him. JIo ClntoJdc v. 
Iladam, 63 L. T. 376. ' 

A sum was provided hy A, under an agreement, 
to be applied in pa 5 nng the liabilities of B. to a 
company, with the object of saving B. from a 
criminal prosecution : — Held, that the agreement 
was void, as it was made under pressure, Dm-ics 
V. London and Provincial Marine Insurance Co., 
47 L. J., Oh. .511 ; 8 Ch. D. 469 ; 38 L. T. 478 ; 
26 W. R. 794. 

Held, also, that the illegality was not .such that 
(the fund being in medio) the court would refuse 
to interfere in favour of A. Ih. 

Coercion,]— The moment that a person who 
■intluences another docs so by the ttireat of taking 
away from that other something that he possesses, 
or of ]n-cvcnting him from obtaining something 
he could i otherwise have obtained, then the act 
of the person exercising the influence becomes 
coercion, and ceases to be persuasion or consitlera- 
tion. Ellis V. Barher, 41 L, J., Ch. 64 ; L. E. 7 
Ch. 104 ; 25 L. T. 680 ; 20 W. B. 160. 

Imprisonment.]— Specific performance of an 
agi’ecment for sale tlecrecd, though the contract 
was entered into while seller was 'in prison. It 


is not true that a man in prison cannot siill his 
property, but the tviUiKiU-tioii is to he (.‘im'Fully 
examined by the court, Jirin/dri/v. Hahn, 1 Dr. 

Though a man is arrested l)y due jn-uecss, 
yet, if obliged to o.xecui(i a eon vcyauce while 
under arrest, this (sonrt will relieve. N'icholls y, 
yioholh, ] Aik. 409. 

If a person in custody confess a judgment 
whilst his counsel is attending, it will nol l)e set. 
aside for duress. Itoyx. Bcanfort (^J)ukr), 2 A(k, 
193. 

Compromise with a prisoner held bad. II’VA 
liinson V. Siafford, 1 Yes, .T. 43. But see Jlinton 
V. Hinton, 2 Ves, Sen. 63.5. 

Securities obtained under a threat and apju'e- 
liension of arrest set. asitle. Scott v. Scott, 11 
Ir. Eq. E. 74. 

Distressed Circumstances.] — A share in a 
leasehold intei'ost Avas sold to the plaint iff. Sub- 
.soquently the owners of the other share obtained 
a renewed lease of the whole, Avhieh 1heymort» 
gaged to M.. aiul lu'oiight an ejectment against tlie 
plaintiff. The plaintiff tiled a bill against the 
mortgagors aiul their mortgagee, and obtained a 
decree in 1820, for an account and a reeniivey- 
anee against them. Tlie derendant, the attorney 
who prepared the mortgage aiul conducted the 
ejectment, afterwards purchased the moi'tgagors’ 
interest, and paid off his mortgage. The plaintiff, 
who was in ilisti’esscil eireumstaiieos, signed an 
agreement, stating tliat he had .suiTend'ercd his 
holding to the defendant, and eunsentiug to a 
reference to arbitration respecting a new division 
of the laiuls, and to take them at an increased rent ; 
but no actual surrcndiiv, nor lease, was proved : — 
Hold, that the plaintiff was entitled to the bene- 
fit of the decree of '1826 against tlnv defendant, 
who was decreed to pay the costs. Fatten v. 
Tr.r/Zi!rtee, 1 L. A:T. 470, S. 6’., sub nom, Wallace 
V. Fatten, 12 Cl. & F. 491. 

H. was entitled to the rent of laiuls producing 
350Z. a year, S. having withheld the rents of 
these lands from H., wixereby she was reducal 
to great necessity, she was prevailed upon to 
release the same to S., in consideration of lOOl 
paid down (though the arrears amounted to 
1,200/.), and an annuity of 200/. per annum. : 
But this release was sot aside as fraudulent, 
Amory x.Zvf troll, 4 Bro. P. C. 1.5t). 

Seduction of Portion.] — Notwithstand- 
ing two private acts of jiarliament, reducing 
younger children’s portions in proportion to tlm 
other interests in the estate, the court would 
not enforce an agreement cntoreil into by one of 
the younger children, in execution of the private 
acts, consenting to accept a stated sum in siii is- 
facLion ; such agreement being inserted by the 
plaintiff’s solicitor in a receipt from her, on 
paying her a small sum of money, and she l)oing 
in great distress and embarrassment at ilu! time. 
Kerncys v. Hansard, G. Cooper, 125. 

Bond.]— B., while in distressed circum- 
stances, upon the suggestion of M., executes a 
bond to him for a sum due by a de<-case<l bi-ollier, 
to whom she was next of kin, but who left, no 
personal chattels. The bond set aside ; but if it 
had been executed by her after getting })u,ssession 
of an estate to which she became entitled on 
the death of her brother, it could nol hav(‘ been 
defeated. Beasley v. ^fayrath; 2 Scb. A Lef. 31. 
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Sale of Equity of Redemption.] — A mortgagor 
in einbarrassod oircuinstaiK.;es, in May, conveyed 
his eciuiLy of rcdeiiipiion, umler pressure, to 
the mortgagee, for consideral>ly less than its 
value, aiul in J uue he was, on his own petition, 
adjudicated haukrupt. Oji a bill by the assignee ^ 
the deed was set aside. Ford v. Oidcn, 3(J L. J,, 
Ch. G.'il ; L. it. 3 Ecp IGl ; ir> ‘L, T. 5.u8. 

Promise to Bequeath Debt by Will.] — A.., 
being in embarrassed circumstances, matlc an 
arrangement for an advance from an insurance 
office, that his mother should take up certain 
judgment debts and have a second mortgage 
(after that of the insurance office) on the family 
pi'operty. il'he money was raised, but he refused B 
to : execute the mortgage to his mother, except 
upon a promise from her to leave the mortgage 
debt to him by will. The mother died without 
carrying out the promise : — Held, that since he 
could have been compelled to execute the deed 
without the promise, the promise was not binding 
on the mother’s estate. Luxiiioi-r v. Clifton, 1(5 
W.ll.26i5. 

Duress of Goods.] — Bund given for silks taken 
up in order to sell and to raise money ordei'ed to 
be delivered up upon payment of the sum really 
raised. Farh-r v. Tumtoiiimer, 1 Bro. C. C. 143. 

If a man pays money or gives securities to 
redeem his goods from the custody of the law, 
that is not a case of duress, nor can he recover 
back his money, or defend himself from proceed- 
ings taken to enforce the securities. Zirerjwol 
Marine Credit Co. v. JIniiter, 18 L. T. 749 ; 10 
W. R. 1090. 

An agreement made under duress of goods is 
not void. Skeute v. Beale, 3 P. k, D. 587 ; 11 
A. & E. 983 ; 9 L. J., Q. B. 233 ; 4 Jur. 700. 

And see Wakefield v. Xeieloii, 6 Q. B. 276,: 

13 L. J., (), B. 2.58 : Kearm v. Durell, 6 0. B. 590 ; 

18 L. J., 0. P. 28 ; 13 Jur. 153. 

Threat to Confine as a Lunatic.] — A threat by 
husband to confine his wife in a lunatic asylum 
does not constitute duress. Biffin v. Biijnell, 7 
H. & ly. 877 ; 31 L. J., Ex. 189 ; 8 Jur. (N.S.) 
<547 ; 6 L. T. 248 ; 10 W. R. 322. 

Religious Pears.] — An assignment of their 
share in their father’s property was obtained 
from two nuns, who made declarations shewing 
that the deeds were executed by them against 
their will and under the influence and spiritual 
terror of their vows. The assignees filed a bill 
for the shares but declining an issue whether 
the deeds were frcelj' executed, their bill Avas 
dismissed Avith costs. M'Carthy v. McCarthy. 1 
H. L. Cas. 703 ; 9 Ir. Eq. R, 620 ; 12 Jur. 757. 
And see an sen undeiWuxuvi AND Miseepresen- 
■ TATION. : 

E. E. H. B. 


DWELLINGS. 

Artxzans’ DAffellings.] — Aetizans’ Dwel- 

.ilNDS. , 

In Metropolis .] — See Meteopolis. 

In Other Places .] — See Local Goveenment, 


DYING DECLARATIONS. 

See CRIMINAL LAW. 


EASEMENTS AND PRE- 
SCRIPTION. 

[By j. RITCHIE.] 1 

Easements Generally- j 

1. General Jluleji, 1054. ] 

2. Under Freseription Aet, 1058. I 

3. Imjjliedhy L(m,lQGa. I 

Created, hy JEwpress Ayreemerit, 1010. I 

5. Abandonment, Suspension, or Bj;tinyuisli- | 

merit of, 1075. I 

0. Pleadinys and Bvidenec, 1078. I 

Private Ways. j 

1. By GruM and Besermtion, \ 

a. Particular Description, 1082. \ 

1). General Words, 1089, | 

e. Sale without Notice, 1094. I’J 

2. By Neoessity, 1095. A I 

3. By User arul Preserqrtion. i j 

a. Acquisition, 1100. . : J 

b. Evidence of User, 1103, i 

c. Continuous User, 1105, ' J 

4. Bxtent of Right, 1106. i j 

5. Cesser of User or Abandonment, 1109, i 

6. Unity of Possession, nil. yj 

7. Obstruction <>/] 1114. A 

8. Bfi^eot of Statutes ujron, 1110. y. 

9. Permission to Use, 1121. ; i 

10. Proceedings relating to. ; ! 

Jurisdiction, 1121. I 

b. Parties, 1122. y 1 

6‘. Evidence, 1122. vj 

d. Pleadings, 1123. | 

C. Light and Aib, 

1. Right to. 

a. Generally, 1129. ‘ 

b. By Statute, 1130. ! 

c. By Grant, 1138. 

d. Licence and Acquie.scence, 1145, U 

6’, Abandonment and Alteration, 1147. ; 

/. Extinguishment, 1151. , 

2. Obstruction. ! 

a. General Principles, 1152. * 

b. Right to Obstruct, 1154. ! 

c. Injunction. I 

i. Who Entitled, 1157. ■ 

ii. When Granted, 1159. 

iii. Nature of Interference or Ob- | 

struction, 116(>. I 

iv. Defences, 1172. I 

v. Form of Injunction, 1172. ■ 

vi. Inspection of Premises, 1173. | 

vii. Application, 1174. ! 

1 d. Action, 1174. ! 

i e. Damages, 1175, i 

Id. Right oii' Stri»POET. ' 

1. From Adjoining Land, 1178. 

2. From Adjoining Buildings, 1185. | 

E. Drains and Wateecodeses— N ec Water. 

F. Other Easements, 1188. ij 

A. EASEMENTS GENERALLY, I 

1. General Rules. !} 

Prescription. ] — ^No one can claim a prescription I 

in his own land. Cooper- v. Barber, 3 Taunt. 99 ; J 

12R. R.604. - . !'■ 

S 

J 
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arbitration is obtained by duress, the duress may 
be waived by atteiuling the arbitration. Ih, 

Bill of Exchange — Onus of Proof.] — In an 
aetion by the indorsee of a bill of exchange 
agaiilst the dmwer, if it appears that be drew 
the bill witliout consideration and under duress, 
it is incumbent on the plaintiff to prove that he 
gave value for it, although it was indorsed to him 
before it became due. jbuneau v. Scott, 1 Gamp. 
lUO. 


Threat of Criminal Proceedings.] — The defen- 
dants gave promissoiy notes to the plaintiff, the 
trustee in bankruptcj" of C., the plaintiff stating 
that criminal charges under the Debtors Act, 
IShi), could, and were about to be brought 
against C., who was the sou of one defendant 
and nephew ttf the other : — Held, that judgment 
should be entered for the defendants on the 
gromul that they had been induced to enter into 
the contract by duress, and threats of criminal 
proceedings. Seear v. Coltoi, 45 L. T. 5S9. And 
sec WUUams v. BfviiUii, B.5 L. J.,Gh. 717 ; L. 11. 1 
H, Tj. 200 ; 12 Jur.‘ (N.s.) 875 ; 14 L. T. 802. 

Compromise of Proceedings. ] — ^When an offence 
is of such a nature that the person injured may 
obtain either a civil or a criminal remedy, there 
is nothing unlawful in a compromise of criminal 
proceedings taken against the offender. Fisher 
V. Apollimris Co., 44 L. J., Oh. .500 ; L. 11. 10 
Oh. 297 ; 32 L. T. 628 ; 23 W. B. 460. 

A company indicted the plaintiff for a mis- 
demeanour under the Merchandize Marks Act, 
1862 (25 & 26 Viet, c. 88), s. 3, but upon his 
undertaking to give an apology they allowed a 
verdict of not guilty to be entered. Held, that 
the agreement to give the apology was not void 
as made under duress ; that the compromise of 
the criminal proceedings was not unlawful. Ih. 

A mortgage deed executed by a mai’ried woman 
was set aside on the ground lhat it was e.xecuted 
by her to secure payment of moneys which her 
husband had nhsappropriated and in fear of a 
criminal prosecution against him, JIcClatohiev. 

63 L. T. 376. 

Asnmwas provided by A, under an agreement, 
to be applied in paying the liabilities of B. to a 
company, with the object of saving B. from a 
criminal prosecution : — Held, that the agreement 
was void, as it was made under pi’cssure. JDuvws 
v. Zofidon a7}d Provincial JMarhw I>mt)'ei?ice Co., 
47 L. J,, Oh. 511 ; 8 Ch. D. 469 ; 38 L. T. 478 ; 
26 W. R. 794. 

Held, also, that the illegality was not such that 
(the fund being in medio) the court would refuse 
do interfere in favour of A. Ih, 

Coercion.] — The moment that a person who 
Influences another does so bj'- the threat of taking 
away from that other something that he possesses, 
or of preventing him from obtaining something 
he could otherwise have obtained, then the act 
of the person exercising the influence becomes 
coercion, and ceases to be persuasion or considera- 
tion. Fills V. Burlier, 41 L. J., Ch. 04 ; L. E. 7 
Ch. 104 ; 25 L. T, 680 ; 20 W. R, 160. 

Imprisonment.]— Specific performance of an 
agi'eement for sale decreed, though the contract 
was entered into while seller was in prison. It 


is not true that a man in prison cannot soil his 
property, but the Ivanhaclion is to l)c caivfnlly 
examine<l by the court. Brinlilci/ v. ffakn, I Dr, 

17.5. 

Though a man is arrested by due, process, 
yet, if obliged to oxcK-ute a coiiwyance wliile 
under arrest, this court will I'elicve. Nicholls v. 
Bicholh, 1 Atk. 409. 

If a p(jrson in custody confess a judgment 
whilst his counsel is attending, it will not be set 
aside for duress. Boy \. Beaufort (/J«/'c), 2 Aik. 
193. 

Compromise with a prisoner held bad, 117/- 
hiuson T. Staffoi'd, 1 Yes. J. 43. But see Jfintoii 
St. Hinton, 2 Yes. Sen. 635. 

Securities obtained under a threat and appre- 
hension of arrest set aside. Scott v. Scott, 11 
Ir. Eq. R. 74. 

Distressed Circumstances.]— A share in a 
leasehold interest was sold to the plaintiiT. Sub- 
sequently the owners of ihe otljcr share obtained 
a renewed lease of the wliole, whicli they mort- 
gaged to M., and brought an ejeetmeut against the 
plaintiff. The plaintiif filed a bill against the 
mortgagors and their morlgagee, ainl obtained a 
decree in 1826, for an account and a reconvey- 
ance against them. The defendant, the attorney 
who prepared the mortgage and coiuluetod the 
ejectment, afterwards purchased the mortgagors’ 
interest, and paid oif his mortgage. The plaintitf, 
who was in distressed cii'cumstances, signed iiii 
agreement, stating that he had surrendered his 
holding to the defendant, and consenting to a 
reference to arbitration respecting a now divisioir 
of the lands, and to take them at an increased rent ; 
but no actual surrender, nor lease, was proved : — 
Held, lhat the plaintiff was entitled to the bene- 
fit of the decree of 1826 against the defendant, 
who was decreed to pay the costs. Patten v. 
Wallace, 1 L. &;T. 470. S. C., sub nom. Wallace 
y.PaUc7i,l2 0l.k,'h\m. 

H. was entitled to the rent of lands producing ! 
350/. a year. S, having withheld the rents of 
these laiuls from H., whereby she was reduced : 
to great necessity, she was prevailed upon to 
release the same to S., in consideration of IDO/, 
paid down (though the arrears amounted to 
1,200/,), and an .annuity of 200/, per annum. 
But this release was set aside as fraudulent. 
Amory v, Luttrell, 4 Bro, P. C. 159. 

Reduction, of Portion,] — Xotwithstand- 

ing two private acts of parliament, reducing 
younger children’s portions in pi'oportion to the 
other interests in the estate, the court would 
not enforce an agreement entered into by tme of 
the younger children, in execution of the private 
acts, consenting to accept a stated sum in satis- 
faction ; such agreement Ijeing inscu'ted Ijy the 
plaintiff’s solicitor in a receipt fi'om lie'r, on 
paying her a small sum of mojiey, and she being 
in great distress and embarrassment at t.he lime. 
Korneys v, Hansard, G. tkjoper, 125. 

Bond,] — B., while in distrcssetl circum- 

stance,s, upon the suggestion of M., exccules a 
bond to him for a sum due by a deceased ln'other, 
to whom she was next of kin, but who lefi no 
personal chattels. I’he bond set aside; ; but if it 
had been executed by her after gel ting j)Ossessj(m 
of an estate to which she became entitled on 
the death of lier brother, it could not have been 
defeated. Beasley v. Hayratli, 2 Bcli. k Lcf. 31. 
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Sale of Equity of Eedemption.] — A mortgagor 
ill embarrassed circumstances, in May, conveyed 
his equity of; redemption, under pressure," to 
the mortgagee, for considerably less than its 
value, and in June he was, on liis own petition, 
adjudicated bankrupt. On a bill by the assignee 
the deed was set aside. Ford v. Olden. 3(5 L. J., 
•Oh. (if. I ; L. R. 3 Eq. 4(51 ; la ‘L. T. m. 

Promise to Bequeath Debt by Will.] — A., 
being in embarrassed circumstances, made an 
an’angement for an advance from an insurance 
office, that his mother should take up certain 
judgment debts and have a second mortgage 
(after that of the insurance office) on the familj’' 
proiierty. The money was raised, but he refused 
to execute the mortgage to his mother, except 
upon a promise from her to leave the mortgage 
debt to him hy will. Tlic mother died without 
carrying out the promise : — Held, that since he 
could have been compelled to execute the deed 
without the promise, the pi'oniise was not binding 
on the mother’s estate. L’>(,v?iiorn v. Clifton., 1(5 
W. It. 265. 

Duress of Goods.] — Bond given for silks taken 
np in order to sell and to raise money ordered to 
be delivered np upon payment of the sum really 
raised. Burhew. Vunnomnwr, 1 Bro. C. fj. 14S. 

If a man pays money or gives securities to 
redeem his goods from the custody of the law, 
that is not a case of duress, nor can ho recover 
back his money, or defend himself from proceed- 
ings taken to enforce the securities. Li rerpool 
Marine Credit Co. v. Hunter, IS L. T. 749 ; 16 
W. E. 1090. 

An agreement made under <liiress of goods is 
not void. Sliente v. Beale. 3 P. & D. 587 ; 11 
A. & -E. 983 ; 9 L. ,J., Q. B. 233 ; 4 Jur. 760. 

And see Waltejield v. Xeichon, (5 Q,. B. 276 : 
U L. J., Q, B. 258 : Ae«77i.v v. Burell, 6 0. B. 596 j 
IS L. J., 0. P. 28 ; 13 Jur. 153. 

Threat to Confine as a Lunatic.] — A threat by 
husband to coniine his wife in a lunatic asylum 
does not constitute duress. B!][fin v. BUpiell. 7 
H. & 27. 877 ; 31 L. J., Ex. 189 ; 8 Jui^ (N.s.) 
647 ; 6 L. T. 248 ; 10 W. K. 322. 

Eeligious Pears.] — An assignment of their 
share in their father's property was obtained 
from two nuns, who made declarations shewing 
that the deeds Avere executed by them against 
their will and under the influence and spiritual 
terror of their vows. The assignees filed a bill 
for the shares but declining an issue whether 
the deeds were freely executed, their hill wa.s 
dismissed with costs. M'Carthif v. M'Carthy, 1 
H. L. Cas. 70.S ; 9 Ir. Eq. E. (520 ; 12 Jur. 757. 
A nd nee casefi under Ekaud AND Misrepkesen- 
: TATIOE. 

B. E. H. B. 
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EASEMENTS AND PRE- 
SCRIPTION, 

[By J. EITOI-lIE.] 

A. Easements Generally. 

1. General Unties, 10.54. 

2. Under Prescription Act, lOoS. 

3. Implied hy Law, 1065. 

4. Created hy Express Agreement, 1070. 

5. Ahandonment, Suspension, or IJxtintjuish- 

mentof, 107.5. 

Pleadbtfjs a'nd Evidcnee, 1078. 

B. Private Ways. 

1. By Grant and Reservation. 

a. Particular Description, 1082. 
h. General Words, 1089, 

c. Sale without Notice, 1094. 

2. By Heeessity, lOOo. 

3. By User and Prescription. 

a. Acquisition, 1100. 

5. Evidence of User, 1103. 
e. Continuous User, 1105. 

4. Extent of Right, 1106. 

5. Cesser if User or Ahandonment, 1109. 

6. Unity of Possession, nil. 

7. Ohstructum <>/“, 1114. 

S. Effect of Statutes upon, 1110. 

9. Permission to Use, 1121, 

10. Proceedings relating to. 
a. Jurisdiction, 1121, 
h. Parties, 1122. 

c. Evidence, 1122. 

d. Pleadings, 1123. 

C. Light and Air. 

1. Right to. 

a. Generally, 1129. 
h. By Statiite, 1130. 

e. By Grant, 1138. 

d. Licence and Acquiescence, 1145. 

e. Abandonment and Alteration, 1147,^ 
/. Extinguishment, 11.51. 

2, Ohsf ruction. 

a. General Principles, 1152. 
h. Eight to Obstruct, 1154, 

c. Injunction. 

i. Who Entitled, 1157, 

ii. When Granted, 1159, 

iii. Nature of Interference or Ob* 

struction, 1166. 

iv. Defences, 1172. 

V. Form of Injunction, 1172. 

vi. Inspection of Premises, 1173. 

vii. Application, 1174. 

d. Action, 1174. 

e. Damages, 1175, 



DWELLINGS. 

Artizans’ Dwellings.] — See Artizans’ Dwel- 

■■■'JANGS. 

In Metropolis .] — See Metropolis. 

In Other Places,]---NcY> Local Government. 


D. Eight oe Support. 

1. From Adjoitmig Laiid, 1178. 

2,. Froin Adjoining Buildings, ll8o. 

E. Drains and Watercourses— N ee Water. 

F. Other Easements, 1188. 

A. EASEMENTS GENEEALLY. 

1, General Eules. 

Prescription.] — ^Noonecan claim a prescription 
in his own land. Coopei' v. Barhcr, 3 Taunt. 99 ; 
12 B. E. 604; 


DYING DECLARATIONS. 

See GEIMINAL LAW'. 
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A pt'CHcriptidn cauiiot bo where the orculionof 
tlu'. tliiiis' Ujioii. whicih it is claimed is within the 
tituc oi lucniory. iirte v. Johns, Lofllt. 7(t, 

Unlawful Acts will not Support.] — Pro- 

Koript.ioii based upon a scries of unlawful .acts, 
cannot i)o su]»}>ortcd whether the acts were un- 
lawfui at eonunonlaw or ))y statute, '/hilll v, 
McAUhtei\ 2r> I., li., Ir. 

'rhe general I'ule that a man cannot presc;ribe 
agaijist a slatutc means that prescript ion cannot 
1)0 ]ivoved by ue.ts ]>rohibited by a statute. The 
prescription which is sought to be established 
must be one -which could have a legal origin, and 
the right must be such its that it coidd have 
been lawfully granted by the owner of the 
servient to the owner of the dominant tenement ; 
and if such grant would have been unlawful, 
either at common law or as prohibited by statute, 
it cannot be presumed, .and the claim of right 
cannot he supported by a continuance of acts, 
thus unlawful, for any length of time. Ib. 

Ancient Grant.] — An ancient grant, with- 
out dale, does not nocessarily destroy a prcscrij)- 
tivc right ; for it may be either prior to time of 
memory, or in coniirmation of such prescriptive 
right, which is matter to be left to a jury, .-l^Z- 
(llmjton v. Chulv, 2 W. 111. 

Effect of unauthorised Grant.] — See 

Simpson v. Goilmanrhesto)' Corporation, (56 L. ,J., 
Ch. 770 ; [1897] A. C. ()9(> ; 77 L. T. 409 -H. L. 
CE.) 

Effect of Statute.]-— The Prescription 

Act lias not taken awmy any of the modes of ac- 
(juiriiig easements which existed before the 
statute was passed ; and wdiere the evidence is 
clear of a right to the light from time immemorial 
that right is not taken away by the statute. 
Ayndoif v. Gloror, 44 L. J., Ch, .=i2b ; L. E. 10 
Ch. 283 ; ;-52. L. T. 34.“) ; 23 W. E. 4.“)7. 

Impossible Eights.] — The right to .sny 

casement whether affirmative or negative cannot 
bo aapured by prescription when neither it wras 
physically capable of being prevented nor ac- 
tioiiable at the suit of the servient owner. 
Stumes V, liridyman, 48 L. J., Ch.' 7S.5 ; 11 
Ch. D. 852 ; 41 L. T. 219 ; 28 W. E. 200—0. A. 

'J’hc right therefore to make a noise so as to 
annoy a neiglihour cannot be supported by user, 
unless during tl)e period of user the noise has 
amounted to an actionable nuisance. 1 h. 

An owner of a windmill cannot claim, either 
by prescription, or by presumption of a grant 
arising from twenty years’ acquiescence, to be 
entitled to the free and uninterrupted passage of 
the currents of wind and air to his mill. Webb 
V. mrd, 13 C. B. (N.S.) 841 ; 31 L. J., C. P. 33.5 ; 
8 Jur. (N.s.) 021 — Plx. Oh. Affirming, 4 b. T. 
445 ; 9 W. E. 89‘.). 

Such a claim is not within 2 & 3 Will. 4, c, 71, 
s. 2. which is confined t.o rights of -ftray or other 
easements to be exercised upon or over the sur- 
face of the adjoining laud. Ih. ■ j 

Eights in Gross,] — Eights in gross arc 

not within 2 & 3 Will. 4, c. 71. Shvtfleworth v. 
Af? Flemimi, 19 C. B. (N.s.) 687 ; 34 L', J., C. P. 
309 ; 11 Jur. (u.s.) 840 ; 14 W. E. 13. I 

Trespass tor Distraining Sheep.]— Plea alleg- 1 
ing a right' of common in certain persons, and ' 


bec.ausc the sheep, ccc., (he (lercndaiil, as sci'vaut 
of those por.s( ms distrained. 'I'he ])l!iint ifV i-eplied 
that he and his touants, and inmiediately before 
him certain otbo' jjersons from and uinler whom 
tile phiuitifl: immediately elai)netl and the 
tenants of the said other pensons, iiml immediately 
before them B., from iiud iiuder whom the. snid 
other persons inmiediately e.laiined, and the 
tenants of 1 lie said B., for 30 years next before 
suit enjoyed as of right and without, interrupt ion 
common of jiastnre over the said land in gross 
for 100 sheep ; that the plainlilfput on six siieefi, 
which defendant, distrained : — Held, on dennirrer 
that tlie replication wras bad. Stnindcrs v. 
Latoham, 4 W, E. 97. 

Profits a prendre.] — The defeudantB 

jiroved that cot-lishing had been carrieil on in a 
navigable tid<al river with the know’lo.dgc of the 
plaintiff or his agents, and without, interruption 
by tlicni, as far back as living memory extended : 
I-feld, that if the plaintiff’s right to a .several 
fi.shery were once proved the exercise of cot- 
iislung could not take it away or confer any 
right on the ]mblic ; fortlie public cannot in law 
prescribe for a, profit a jiremira in Jilieno solo, 
nor acquire any right adversely to the owner 
under any .statute of limitation ; and an 
incorporeal hereditament sue.li as a several 
fishery, which can only pass by deed, eaimob 
bo “ abamioued.” AV//Z v. JJerons/irrn QlJuhii), 
8 App. Cas. 135; 31 W. E. 622 — PJ. L. 
(Ir.) 

A prescriptive right to a several oyster fisliery 
in a navigable tidal river was proved to have 
been exercised from time immemorial by a 
borough corporation and its lessees; without,' 
any qualification except that the free inhabitants 
of ancient tenemouts in the borough had from 
time iinmemori.al without interruption, and 
claiming as a right, exercised the privilege, of 
dredgirig for oysters in the locus in quo from the 
2nd of February to Faster eve in eacli year, and 
of catching and carrying away the same without 
stint for sale and otherwise. This usage of the 
inhabit.ants tended to the destruction of the 
fishery, and if continued would destroy it : — 
Held (Lord Blackburn di.sscntiiig), that the 
claim of the inhabit ant;s was nut to a ])r()fit, a 
prendre in alieno solo ; tliat. a lawful origin foi* 
the usage ought to be presumed if reasonably 
possible ; and that the presumption which ought 
to be drawn, as reasonable in law and p,r))l>iil)le 
in fact, was that the original grant to the cor- 
poration was subject to a trust or condition irk 
favour of the fi'ee inhabitants of ancient 
tcuemonls in the borough in accordance with 
the usage. Goodman, v. Saliasb Corpora- 
tion, 52 L. J.. (j. B. 193 ; 7 Ap;). Gas. (:;}3 ; 48 
L. T. 239 ; 31 11. 293 ; 47 J. P. 27(1— H. L. 

CEO 

Ihe inhabitants of a town canno(,, by (hat 
uanii; and descrij)tion, prescribe for an easement 
in alieno solo ; and, therefore, under a graul, t])c 
inhabitants of a town cannot take, by that, name' 
or dcseriptiou. an easement to ])lacfi their stalls 
on markot-d.ays n])on the lanrl of another, with- 
out making any payment for the use of the soil. 
Loe/iimid v. Wood, (5 (). B. 31 ; 13 L. J,, (J. B. 
365 ; 8 .fur. 5 13— Kx. Gh. 

A right in an occupier of an ancient me,s.suagc 
to water his cattle at a pond, and to lake the 
water thereof for domestic pin poses fur the more 
convenient use of his messuage, is an casonieut, 
and no( a profit a prendre in the soil of another. 
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^v/i:u f,'; L^;.V.'i>l n?,; " ^ 

toSLhl^i^tVnSi'ulil’innlh ru?]!! 

puvjioses is an easoment jind ririr 'I nmiif .n l^ « i '^3 > -i o i 2, and had aver since remained in thcv 

liivcy. JI7i/v/. 4 E]. & J51 7 n-i • (. y TV' ^lat^miptod and osclnsive possession of the 

yiL. J., Q. j;. lo;J: 1 Jur fvs^ 704 V or tlieu- Xo sub- 

240. ^ Jiu. t-N.s.j /04, V\.E. stantial ahomtion had been made iu it for more 

A ripdd i-laimed by the inhabitants of a parish 

wise obtain a le'Oil rioiit to fish idi -i -..r^ +-i t '''•'is id>t a mere caseniei^^^^ 

Several Fishery.]— There mav be a nre Ji - ('onent Co., 3 B. 47 ; ($7 L. T. 

scriptive rip-lit in a subject to a several fisherv q m • 

m an arm of the sea. ().rf(ml Cornoratum v • f'f owner of tin-bomids 

jff/c/drt/v/.vo//, 4 Term Bei). 431 ) • 3 B B "»70 ' T oiere easement or incorriureal 

A prescriptive right to a several ti’shorv in a 


wise obtain a le'Uil rio-ht to fiA^in -i ^E>t a mere easenieiB^ 

Several Fishery.]— There mav be a nre Ji - Cement Co., 3 B. 47 ; ($7 L. T. 

scriptive rigid in a subject to a several fisherv q m • 

m an arm of the sea. Oo-ford Cornomtion y • of an owner of tin-bomids 

if/c/nt/v/A-o//, 4 Term Bei). 431) • 3 B B "»70 ' T ’"A it mere easement or incorriureal 

A prescriptive right to a several ti’sherv in a but may be the subject of an action 

navigable river may pass as appurtenant to a in actual posKC.s- 

manor. Hoijevn v. Alim. 1 Camp. 309 • 10 E B of the wrongful entry of the 

GS9. ’ '""I'- '"’'•'‘A 4t. defendant, l ow v. 27nmn/,v, 4 Y. & Coll. 538. 

To an action for iishirn'' in the nlairdiff’s T o. feu charter the superior reserves of 

fishery the defenrlant pleaded that the locnsin i‘i,ght to work them, 

quo was an arm of the sea ; the plaintiff replied f the right reseiweil 

a prescription for the sole and several ridd of *1^8*}*^ propertjq or an absolute ownership, 
fishing, and traver.sed that every subject had a , r servitude or ea.semeut ; the 

right of free Ihshery ill the locus in mio This the inmeraLs becoming separate' 

was a bad traverse, and dofoiidant might nass it severed m title, and in such a case 

and traver.su the proscriptive right. IUcj}m-ilwn. os absolute proprietor of the re.serve(t 

V. OrfortJ,'2 IT. k. El. 182 ; 1 Anst 231 • 4 Term ^*p'* hmestmie, may make a tunnel through 

Bep. 437 ; 3 B. B. 579 ‘ ’ * reim them for the conveyance of other minerals belong- 

„ . „ . }\ l^tnds adjacent. JIamiUoit 

; Excessive Servitudes.]— There can be no v. Gmham, L. B. 2 H. L. (So.) IbtJ. 

piescrjptive right, iu the nature of a servitude or 

an easement, so largo as to preclude the ordinarv Where Benefit not confined to Owner of 

uses of property by the owner of tlie land affected. Dominant Tenement. ]— It is not a valii I obiectioii. 
JJijee x.IJau, ^ >locq. H. L. 305. to a claim of a lawful easement that it mav 

bomble, that wliero a claim, in the nature of a possibl.y benefit [lersons other than the owner 
servitude or !in cnwAnifi, I- e of the fl.MYiii.n.o c: . .'y ' 


r-v-.... LYi.iu Huere a Claim, in tne nature Of a ueiiem. persons oilier tftan the owner 

servitude or an easement, is incayiable of judicial ® dominant tenement. t-H'iiipmm v. Ooclmnn- 

coutrol aufl restriction, it cannot he .sustained bv Corporation. GG L. J., Ch. 770 • 118971 

prescription. Ih. A. C. G9G ; 77 L. T. 409.— H. L. (E.) ’ 

It does not follow that rights sustainable by 

grant arc necessarily sustainable by pre, script-ion. Sights unconnected with Land.]— It is net 

; competeut to a vendor to ci'eate rights uncon- 

1 he right to the whole of a given substratum with the use and enjoymeiif of laud, 

of coal lying under a close, is a right to land and to annex them to it ; neither can the owner 
cannot be claimed by prescription. A right to render it subject to a new species of 

take coal is different. WiUiinron v. Proud, 11 ^^urthen, so as to bind it in the hands of the 
M. A ^y. 33 ; 12 L. J., Ex. 227 : 7 Jur. 284. assignee. Acltroyd v. Smith, It) G, B. 164. 

Action for breaking and entering the clo.ses of There cannot be a right upjiui'tenant to the 
the plaintiff, and talcing sand therefrom. Pleas, to take a profit on the land of B., 

setting up a right by jirescripl ion for thirty and which; right is wholly unconnected with the 
sixty years, for the surveyors of the parish for J^^od of A. Jiaileij\. Stephens', 12 •, 

the time being, to take the sand, stones and T* 226 ; 8 Jur. (N.s.) 1063 j G L. T. 

grave], from the wasteland within the parish, i 10 W. B. 868. 
tor the purpose of repairing the highwaj'^s, are -on. ^ „ 

bad. Ptidwirlfw. Knight, 7 Ex. 854 • 22 L J Dy Custom,]— ,S7:-6' Custom. 

Ex. 198. ■ 


bad. A/duvVA v. Aw/rt/if, f Ex. 854 • 22 L "j By Custom,] — *9^ Custom. 

ifx. 198. 

Similar pleas, setting up an immemorial right 2. Ukdee Prescuiption- Act 

ot all persons residing in the parish, whose office 

or dutyitw.usto repaii' the highways, are also when Absolute and Indefeasible.] — Undei* 
bad. Ih. " 2 & 0 Will. 4, c. 27, it is sufficient to prove forty 

ToY,a -p x -i -n , enjoyment of the easement claimed next 

Ownership of Land or Easement.]— By a local preceding any suit or action in which the right 
act power wiis given to road trustees, in whom has been oaUed in question. And this doctilne 
ilio soil of the road was vested, to consent in applies to cas&s under ss. 2 and 4, as well as to 
wntmgtoexcav.itionorunderminhigofthcroad: ca,ses under ss. 3 and 4. Peytaqh v Cat^sidv 
this was repealed as from 1 November, 1871. By 16^.11.403. ^ 
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The fecfc tliafc the previous action terminated 
in a oomproiiiiso, or refusal hy the jdaialiff to 
proceed "vvith it, does not hinder it from being 
such an action as the statute mentions. 

Nor dues tlui fact that the i)laintiff in the 
■former action was only tenant of the dominant 
tcni'-inotit, wlicreas the plaintiff in the present 
action is the reversioner suing as such. J/f, 

Computation of period of Twenty Years.] — To 
a declaration for oijstrueting ancient lights, the 
defendant iiioadod the custom of London to 
build on ancient foundaiioiis in any height ; that 
the i-lefeiidaut was possessed of an ancient mes- 
suage adjoining the plaintiffs’ premises, and 
towards which the windows in the declaration 
mentioned looked ; and that pursuant to the 
custom be built thereon, and thereby unavoid- 
ably a little obscured the plaintiffs’ windows. 
The plaintiffs replied that the access of light and 
air had been enjoyed as of right and without 
interruption by the respective occupiers of the 
plaintiffs’ messuage for and during the full 
period of twenty years before the saitl obstruc- 
tion, and of twenty years next before the com- 1 
meneement of a suit, wherein the plaintiffs’ ' 
claim in this action, and to the said access and 
use of light ami air was and is brought into 
question : — Held, that the twenty years’ enjoy- 
ment of the access and use of light to a dwelling- 
house, Sco.. under ss. 3 and 4 of the Jh'eseription 
’ Act (2 6s 3 Will. 4, c. 71), is to be taken to be the 
period next before some act ion or suit wherein 
the claim shall have beou brought in question, 
and, eonsoqucntly, that the replication was good. 
€()t>per V. IluJjlnioJi, 12 0. B. (k.s.) 45(5. 

2 6; 3 'Will. 4, e, 71, does not give a title to a 
■ right of way over hands held under a lease foi' 
live.s gran toil by a hisho]), by reason of an a< I ver.se 
user for twenty years during the lease, either as 
against the bishop, the lessee, or those claiming 
under the lessee. v. Walker, 1 C. M. 

ifc li. 211 ; 4 Tyr. 502 ; 3 L. J., Ex. 250, 

A declaration for the disturbance of such right 
of way, alleging tliat tlie plaintiff was possessed 
of a certain wharf, close and' premises, and by 
reason thereof ought to have had, and still of 
right ought to have a certain "way from the said 
wharf, close, and premises, into, &c., us to the 
said \YhaTf and premises belonging and apper- 
taining : — Held, good. I7j. 

Ami see Palh v. Skinner, infj-a. 

Computation of Period of Thirty Years.] — See 
Claytan v. C'orh/, 5 Q. B. 518 ; 11 I.. J.j Q. B. 
239, pcsst, col. 1081). 

Computation of Period of Forty Years—" Per- 
son entitled to any Keversion.”] — The word.s in 
s. 8 of the Proscription Act, “ any person entitled 
to any reversion expectant on the determination ” 
of a life ef?lute, are not limited to an owner of the 
whole reversion, but include a tenant at will to 
such an owner. Therefore, if ■within tlirec years 
after the determination of alife estate in land, an 
.action Is brought by a tenant at will to the rever- 
sioner against the claimant of an easement by 
prescription over the land, the term of the tenancy 
for life is to be excluded in the 'compmtatiou of 
the period of forty years mentioned in the act. 
La.ml v, £rif/<jfi, 50 L. J., Ch. 2(50 ; ' 16 Gh. B. 
440 ; 43 L. T. 032 ; 29 W. R. 197. 

, The Court of Appeal declined : to give any 
opinion on this point, at the same time intimating 
that they must not be taken to agree with the 


construction jdaci'd on s. S. Jk,, I',) Cb. D. 22 : 
45 L. T. 238— G. A. 

Sect. 8 —Changing ■word ‘ ‘ Gouvonient ” to 

"Easement.”] — /SVv per .b'ssel, M.ll. /A. 

Effect of a Lease.] -Under 2 k 3 Will. •!, 

c. 71, ss. 7, 8, the tinu! during wliieh (lie servient 
teiiemtmt has beim underlease fur a, term e.xe.eed- 
ing three years, is to he excluded t'runi llu', e.om- 
lailatioii I)E a forty years’ eujuyiuent, Imt, not 
from the compulation of an enjoyment for 
twenty years. I’aJk v. Shianrr, 18 (). B. otSS ; 
22 L.. I., Q. B. 27; ITJur. 372. 

Enjoyment of Eights.] — The words “enjoyed 
byany penson claiming right,” applied to ea.se- 
incut.s, in 2 & 3 Will. 4, c. 71, .s. 2, and " enjoyineirt 
thereof as of right” in s. 5, mean au enjoy- 
ment had, not secretly, or by stealth, or l>y taeit 
sufferance, or by permission asked from time to 
time on each occasion, or on many ; but an 
enjuyiinmt had openly, notoriously, wit.hout 
particular leave at the time, by a perstm claiming 
to use without danger of being tn'atcil as a tres- 
passer, as a matter of rigid, whether the right so 
elaimcjd is strictly legal, as by prescription and 
adverse n.sor, or by deed, or has been merely 
lawful, so far as to cxeuse a. trespass. Tirkle. v. 
Brown, 4 A. & E. 369 ; 1 11, is W. 769 ; 6 H. i: M. 
230; 5L. .L, K. B. 119. 

The 2 & 3 Will. 4, c. 71, s. 3, converts into a 
right such an enjoyment oidy of ac.c.ess of light 
over contiguous laud as has been had foi‘ twenty 
years in the character of an casement, di.stinct 
from the eujoyiueut of tlic laud itself ; and the 
statute places tin's species of negative easement 
on the same footing, in this rc.spect, as tliose 
positive easements ])rovided for by the. nthev 
sections ; therefore, if the dominant and servient 
tenements are, during- the prescribed ]a?riod, in 
the occui>atiou of the same person, no right is 
ac<juirod, Jfarbuhjo v. WarwUilt, 3 Ex. 552 ; 18 
L. J., Ex, 245. 

Belonging to Land or Owner.] — Scmhle, that 
wliore a.n easement has been enjoyed from lime 
immemorial by persons exercising rights in the 
dominant tenement, althongh such rigid s aj-o not 
derived from the owuo)', .'uid are to some extent 
adverse to him, yet, in the absence of express 
proof as to tiro oi-igin of the easomont, the pi'o- 
siimption is, that it belongs to the land and not 
to the persons exercising such rights. loiimuj v. 
Stooher, 35 L. J.. Ch. 4(57 ; L. 11. 1 Cli. 39(1 ; 12 
Jur. (Jt.S.) 419 ; 14 T,. T. 427; 14 W. R. 743. 

The ])laintiff was [)Osses.sed of a mill ou the 
river Calder, and the defendant of a mill on the 
river Hobble, which ilowed into the Galder at, a 
point above the plaintiff’s mill. A declaration 
complaining that the dol’emlant tlirow, i)ia<md 
and dcp().sited, into and upon the bod of the 
Hobble, and on the l)anks and side tlicrcof, at 
and near to the d('i'cndant’s mill, cinders and 
ashes, which fell and were washed down, and 
carried into the Ilebblc, and so were iloatcil ami 
passed with tlic water into the Oaldor, and imlo 
and into the ihaintiff’s uiill-poud, uiul unto and 
into the plaintiff’s jnirt of (he bed ami c.haimcl of 
the Oaldor, tilling them uj), and obstructing (he 
working of his mill. Rlea, as to the thi-owing, 
placing and dopo.siting the cinders ami aslios. 
that the defendant liad been tiro oecujiicr of the- 
mill on the river Hehljle for mm-c than twenty 
years before the doing the acts com]>lai ued C)f, 
and that during all that time large quantities of 
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the mill* beiiiff tho refuse rVThe^^Jsh^rht^o^tho windows by actual enjoyment for twenty years 
<;npue,an(Uimswcepinysnft}rc „Sl^ f -‘-Held, first, that the 

bcine;- such occupier he euioyed as of rhdit Trifl ViJ his successors had 

without interruption, the p ^h'cument of 1814, and that 

■of throwing, pkeinc^ ant der ositW ‘^«'-^«ment, although signe<l by K. only, was 

bed a7id (diannel of the Heb l^a d the bauK ‘h^l^ent expressly made or giyen 

a7ulsi.Utaiidneart()hismU a iVu en oyment withif the 

■of cin.lers and ashes as we o n' d med ‘’t’ Ih-escripti<m 
mill. The pitta alleged that the ci m e, I .,mi Preyent Iv. and his successors from 

ashes were in-tKluced hi the defentlant’s mill and any right to the accc*.ss and use of 

justifie.1 the grievance in tlie kwM = and secondly, that the 

the privilege and easement ;— Held after verdict been acted on by payment of 

that supposing the defemlant to td- in, il.,. ivoO ” bi withm twenty years from the 

SHs 

-r 

?" ‘ -’'-Aata't’ha. a,. ^ 

Sia TSi auSl taT.'onS'a':,.? 'it ^ fco,.ti,.„a,>cc of tla eajoy- 

consequence that the deposit’ on the bed of "tw T*/' f «"ch an interruption. Ih. 

Caldei was neciessaidy ^ akiSm^ ^ti 1 . Wm ^ 

pssississ 

3=i5Si:SsMS“”iaS^^^^^^^ 

Sights in a Parish Church ^_TT,.r,„ « it is always 

manor' or uianoIXaLl^t^‘\ppcJ^^^^^^^^ {he action of 

Chancel was an ancient’ cha mlfcS S L ’ nsir " witL^’ acquired_by tliirty 
church, and that it was a pAyatechonel e.Pr.md f r "i<^^hout mterruption is set up, 
by lord of the manor r-IIekhthi the ^ “h^/^vmr a space larger than but include 

mnrial use and occupation counled with tcvit', ^ latcrruption acquiesced 

tkui, entitleil tlie loil of the Smr by ucusVii^nT Tuf '"7^ 

turn to the perpetual and exclusive iisi of tlm ^‘'\f'i'ber pa^^ 

chancel: ami that this n’gS ' S eSs not 2 wm^ mclaiuie. I, the right under 

Hie act oh a stranger, and not the owner of the 
fee ''oSli"l1SrhUSld''iiIlt tem i"‘ “" '=“'‘ “WoiHor nmo- 

by rtio* ,vl.,dk.‘; 'f "«l>;'™lp...l«;2 i:,1WIII.4,e.71,8.3,„ tlie 

they were ])nt out ami remained upon the’ leave for the interruption, 

of S., and lliat he, Kh, vvoi 1 on C “ <Iof oat twenty years’ user, must have boei 

.S or his imirs or assimis, S'a ™ ,te thSoafieJ {ft 

ii: ^;7;!f;r;:Sit prrn"7:"{S^^ 2 

ccs7um'iMm77h77ui<\^\mI7^^^^^^ or nmi-acjqiiiescem’e itwnr"i?to™ptk^^^^ 

18(;.> witli notice of the document but Ind iiore,< fbmtxit, under s. 4, is a question foi- 
l-aid any rent under ii l by the acts and con- 

window;, and proceeded 1 o ntinc dm , .7 the claimant of Hie easement, within a 

of liglit to tlieii. k‘s succe«soi7n 1 ?iS °‘^»“^^“cemont of the interruption, 

upon brouglit Ills action a-ainst li rn p i and it is not uece.ssary that the claimant should 

injunction.'^ -laini u7 1 Imvm *7qk f to prove the 

.««ib.o yiyu., a; a^o^visrUh'S siiiL^xr^st ?n^;t 
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g. 111:^7; 10 Jiiv. (N.S.) 817 ; 10 L, T. 2(5(1 ; 12 
V. K.. 127), 

Altliou^u'li iiiiitor 2 & 8 Will. 4, o. 71, s. 4, no 
hil(>.n'U])rioii will piv-voiit a right from being 
n(V(inr(‘)l by twenty years’ user, uiile.ss it has 
been aeqniesecsl in for a whole year, yet an 
interrujition for a shorter period may liave tlie 
effect of sliowing that the enjoyment, never was 
ns of right, ami thmeby of preventing a right, 
lieiiig ae(iiurod nndor s. 1. Jintoii, v. f^wu/imi' 
mifrriivr/M f'o., 17 Q. 15. 2(57 ; 20 L. , 1 ., Q. 15. 
4is2; ir> .lur. 077). 

'Die ])riietiee in a manor was for the lords to 
grant eoijyholds for tlu'oe lives, and to renew at 
a tine ujion (,hedro))ping of any of the lives ; but 
there was no cnstorn binding them to renew. 
Tlic copyhold gj'ants did not mention a right of 
tishing; but from time imnicmorial the copy- 
liolders had enjoyed a right. -jOf angling in a 
ptrcani whieh formed the houndaryof the manor, 
and of ]iassing along the hank over tlie kinds of 
other tenants of the manor for that jjm-pose. 
Subject to this, the right of tishing was in the 
lord.s. In 1S17) the lords enfranehised a cojjy- 
hald belonging to S., whicdi adjoined the river, 
ami leased in the most ami)le terms all rights 
of tishing atid all other rights they had over the 
enfranchised tenement. After tins various other 
copyholds wore enfranehised, and fm- nearly forty 
years the copyholders and tlie enfraiicised copy- 
hold ora exercised the same right as before of 
angling and going over Iho land of S., fur that 
purpose. T. was the owner of several tenements 
formerly cojiyhold of the manor ivhieh had lieen 
enfranclii.sod since 1S45. In ISS.o S. set ipi agate 
and prevented T. from jiassingover his lam 1 to fish. 
T. actpiiiisced in the interrnjition until IS, SI), 
when he commenced an action, on bclialf of him- 
self and all other the owners and occniacrsof 
copyholds or enfinnchiscd copyholds, toesta.ljlish 
the right of angling ami of jiassingover the land 
of ,S, for that purpose : — Held, that the inter 
rnp.tion of T.’s alleged right, ueiiuicsced in by 
him, for four years before action brouglit, was a 
bar to that right under s. 4 of 2 k, 8 Will. 4. 
e. 71 ; and that such right, being in the nature of 
a protit ii prendre, conld not be claimed by jirc- 
scription on belmlf of a large and indelinitc idass 
such as ‘-owners and oeenpiers.” THhurij v. 
Silva, 47) Ch. D. 1)8 ; (52 L. 4’. 27)4. Atlirnied on 
other gi'ouiids, 47) Oh, D. 1)8; <53 L. T. 141 — 0. A. 

— — ■ Application for Leave. 1 — Action for 
breaking and entering a close, called the llail- 
road, A plea alleged that the occupiers of ad- 
joining closes had, for twenty years, as of right, 
and without iutomi])tion, used and been accus- 
tomed to use the. privilege and easement of 
})assing and repassiiig, and laying <lo\\m rail- 
roads across the plaint, iff’s railroad : — Held, that 
the, defendant was bound to show an uninter- 
rupted enjoyment, as of I'ight, during that period ; 
and that the [ilaintiffs might prove, under that 
issue, applications by the ilefemlant tlnring the 
Twenty years for lear-e to cross their railroad, 
and that it was not necessary for them to reply 
to such licence siiecially. Monmouth Canrd Co. 
V. Ilavford, 1 0. M. & E. (514 ; 5 Tyr, (58 ; 4 L, J., 
Ex. -13. 

Encroachments.] -—To an action for tak- 
ing the plaintiff’s cattle in an open field, called. 
?. and Ct. field, and impounding them, the defen- 
dant pleaded, first, that T. B. and his ancestors 
had been immemorially used and accustomed to 


liave the sole and several pastuvfs in 217 iu-re.s 
of land of P. ami (1. Held, in moss, I'o)- .dl his 
and their cattle, from (he llli of Sepumiber lo 
the 7)1 h of April: lliatT. l’>.. in 177)."), by indeii- 
(ui-e, granted (die past unige lo S. !>., Ids heirs ami 
assigns, for cv(*r ; that ,1. 15, (who claimed by des- 
cent from S. 15,'), in 183(5. demised (he pasinragi- 
to the defemhud., who si-izi-d the i)laintiirs entile 
becan.sc! they wi're depast iiring on tlie 217 aei'cs. 
The second plea alleged a right of solii pastnragiv 
in gross, for thiri.y years Ijel’ore (lie eonmumee- 
ment of the suit in 3. 15. and Ids nueestnr.s.aml a 
demise from him to the defcmlant. II appeared 
that wdtliin the last twenty yi'ars eneroaeh- 
ments have been made by buildings and inelo- 
suros on the 217 acres, ami tliat above thirty 
-cres liad thus been approiu’iated, bat no en- 
a-oachmeiit.s h.ad been made, on the pari of the 
517 aeresou whieh tlie alleged trespass ivas com- 
mitted : — Held, that these interruptions, beiugso 
recent did not disprove t In* right of T. 15. to the 
pasturage in 1757), as alleged in tlie lirsl plea : 
and that, not having been made on that (lart of 
the land whore, tlie. jilaintitrs cattle were dc- 
jiasturirig, (liey were, not eoiielusive evidenee of 
an interruption of the enjovment of that part by 
J. .15. as alleii-ed in Hie seiioml plea. }Vrlcomo v. 
rpton, (5 M. & W, 7)3(5 : 8 L. J., Ex. 2(57. 

Life Tenancy.] — If to a deelaraliou in 

trespass the defendant pleads an enjoyment as of 
right for tiiirty years next before t.he’eommenee- 
ment of the aetion, and tlie plaintiff' sirn))ly 
traverses such etijoyment, he cannot su])port Ihi'. 
traverse by jiroof, that though there was such 
enjoyment, yi-t for a period of time without in- 
cluding wliieh there would not be a, thirty years’ 
enjoyment tbore was a tenant for life'i.f the 
locus in f(U(\ Pijo v. Mi/mforfI, 1 1 (}. 15. (5(5(5 ; 
7) i). & L. 4 M ; 17 L. J.. q. 15. 138 : 12 Jur. 578. 

Disproof by Origin of Right.]— The 2 A 8 Will. 
4, e. 71, H. 1, does not [ireveiit a claim to a I'iglit 
of eommon, &;e.., from lieing defeated after thirty 
yeans’ enjoyment, by .showing tliat such right 
was lir.st enjoyed at a time when it could nut 
have originated legally. Mill v. .Xt'io Foront 
Coom iuuiofior, 18 C. B. OO ; 27) L. >T.. (J. 1’. 212 :■ 
2 ,jur. (N. 8.) 520 : 4 W. It. 508. 

A plea, that the defendant ami all his ance.s- 
tors, -whoso heir lie is, from time whereof the- 
memory of man is not to tlie contrary, have had 
and been used ami aeeustniiied to have the sole- 
and several herbage ami pasturage of and in a 
certain open field, is disjiroved i)y showing a 
grant to the defendant’s ancestor ciglity-one 
ye.ars before, for a valuable consideration ; am! 
such a plea is not aided by 2 A: 8 Will. 4, c. 71, s. I. 
Welconip V. f'/jfoii, 5 M.' .k W. 808 ; 7 I"). ?. ( '. 
475 ;!) L. .1., Kx. 17)1. 

Presumption of Legal Origin,] — Where a 
])rivile.ge, has been exercised as of riglit for a 
long series (.if years, rhe court will maki* every 
prc.sumpiionin favour of its legal origin, but tin; 
circumstances of the enjoyment must be mire- 
fully looked to ; and as iii llie present etise tlieru 
■wmre cojiyholders whoso right of way and of 
fishing was not disputed, the court considered 
the case not to stand on the same footing as if 
the person exercising Hie privilege formed only 
one class. Tillfurj/ v. Sih'a,m[)i'i\. 

The Ooiu-t wilTscek to find a legal origin for 
a user which has continued for a long period of 
years without interruption, and will, il necessary, 
presume a lost grant. Even where the origin. 
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can ))f‘ Irac'f'd fo a dml gi'aiitiii" tlio Uiser in a 
■way \vhich would be Ijad as bcung the grant of 
ail (‘aseiiienf in gross, yet such origin will not 
<!efe;it the actiuisition of the right by prescription 
by uninteT-rupted usc.-r. nor in conseiiuence of 
such a deed will the user be considered as enjoyed 
lent expressly given 
a deed or writing” 


or made for the purp(»se by a deed or writing” i 
within s. 2 of the Proscription Act, 1832. 

V. {■rndinaju'hp.siter CovpDt'atlon^ 13 K. 
■S(U : C l L. J.. Ch. 837. Affirmed 73 L. T. 423 ; 44 
W. 11. 141): 13 E. 8C1). m— C. A. .Ste S. (!. in 
H. L., CC L. J., (ffi. 770 : [13^17] A. 0. C9C ; 77 
L. T. 4(»1). ' ■ 

3. lAfPTjiioD BY Law. 

Easements of Necessity — Severance of Tene- 
ments.] — Fpon a ,sev('i'anec of tenements, ease- 
ments, as of neee,''Sity nr in their nature con- 
tinuous, will pass l)y imjdication of law without 
;inv woi'cls of graid. Wfttts' v. Krl.'toii, 40 Tj, J., Ch. 
12(i ; 1.. 11. (•) Cii. ICC ; 24 1.. T. 201) ; 11) W. II. 833. ' 

The owjier of two adjoining properties, Black- 
aero and Whiteacre, convcyccl Blaekacre by deed, 

together with all waters, watercourses, kc., used 
and enjoyed therewith.” There was a small 
natural watercourse, which passeil thi'ough 
Wliiteacre to Blaekacre. At tlie date of the 
•couveyanee an artificial ])ipe e.xisted in this 
watercourse, which passcfl the water through 
Whiteacre down to some cattle-sheds in Blaek- 
acre, After the severance the grantee pulled 
<lown the cattle-sheds and erected cottages in 
their place : — Held, that the right to tlie water- 
Ihiw through the artificial pipe was an easement 
as <if necessity, and in its uatui’e continuous, and 
as such passed by implication of law to the j 
grantee ; that, if it was not necessary, the 
general words in the conveyance were sufficient 
to i)ass it. ami that the change in the mode of 
user by the grantee had not taken away his 
right to have the water-flow in the accustomed 
manner through the premises. Jh. 

Support of Surface,] — In eveiy grant or 

lease by the owner of the surface and subjacent 
strata of land, either of the surface or of the 
.subjacent strata, there is an implied provision 
that the surface-owuier shall have a right not to 
3')e <lamagGd by the removal of such support 
from the subjacent strata as is necessaiy to 
.support the .surface in the eomlition in which it 
is at the time of the gi-ant or lease, with the 
buildings thereon, if any. llicltttvdx v. JeiiMm, 
18 L, T. 437 ; 17 W. 11. 3t). 

When discontinuous.] — An easement 

such as the right to use a pump is a discontinuous i 
easement, and needs definite wur»ls to create it, 
iind ditl’ei's from a eoiitinuons easement, such as 
a right to drains, which passes with tlie prcmi.ses 
to which it appei'tains, PoJdoi v. liadatd, 7 B. 
.A S. 130 ; 3.7 L. .1.. Q. B. i)2 ; b. 11. 1 Q. B. l.'ill ; i 
13 L. T. -Ill ; 11 W. 11. 198— Ex. Ch. | 

Implied reservation.] — ^Where an ease- 1 

ment is in the nature of an easement of necessity, ! 
there is no need of an cxpre.ss reservation of | 
such easement in the conveyance of the property | 
to be a'tfeeted by the casement ; and such reser - 1 
vation, is a matter of legal jiresnmiition to be j 
hnjtlied from the nature of the transaction 
betweeu the grantor and grantee. iShuhrooJiyJ 
Tufnvll, -It; IAT. 88(1 ; 4(1 J'. T. 1194. : 


An easement, by implied grant, of communi- 
cation with a dwelling-house, through land not 
conveyed therewith, cannot be claimed in virtue 
of aujdhiug short of .an absolute necessity f ra- 
the user. JDodd v. JinrelutU, 1 H. A G. 113 : 
31 Ij. J., Ex. 364 ; 8 Jur. (N.s.) 1181). 

Contiguous Tenements,] — Although the 

occupier.s of contiguous tenements, held under 
one title, may sometimes set up implied grants 
from the original owner of easements not ex- 
pressly mentioned, this only applies to such 
easements as are apparent and cumtinuous, that 
is to siiy, dearly indicated by the condition of 
the premises at the time of the division of title ; 
and if the premises are then uufinishojd, and the 
buildings ara in a skeleton state, so that though 
there are openings left in the walls, it is nn- 
eertain for what purjiose they tire intended, 
whether as doors or windows; and if as doors, 
then in what direction and to what extent the 
ways thei-eto are designed to be used, there will 
be no such implied grants, the easements not 
being apparent and continuous ; and a plan 
attached to the grjmts, if it leaves the matter 
equally uncertain, will not aid the implication, 
Glavc V. Ha/rdiny, 27 L. J., Ex. 287. 

Easements continuous — Apparent and 

necessary,] — 'I’o im{)ly a grant or a reservation 
of an easement as arising npoTi the disposition of 
one of two adjoining tenements by the owjicr of 
both, where the easement, had no legal existence 
anterior to the imityof po.s3ession,and is not one 
of necessity, is a theory in part not required by, 
and in other parts inciuisistent with, the prin- 
ciples of English law that regulate the effect and 
operation of grants of real proj)erty. tiuffield v. 
lirown. 4 De Gr. ,1. A S. 18.') ; 33 L, J., Ch. 249 ; 
3 N. R; 340 ;T0 ,lur. (if.s.) Ill ; 9 L. T. 627 ; 12 
W. 11.356. Explained in Wheel dan v.Jiaerowx, 
infra. 

If the grail tor intends to reserve any right 
over the property granted, it i.s his duty to re- 
.serve it expressly in the grant ; and the opera- 
tion of a jjlain gi-ant not jirctended to be other- 
wise than in conformity with the contract 
between the })ai-ties ought not to be limited and 
cut down by the fiction of an irrrplied reser- 
vation. Jh. 

A dock and an adjoining strip of land and a 
coal wharf Avere held in fee by the same person, 
and whenever a ship of any .size was taken into 
the dock to be rep.aired her standing bowspiit 
projected over and across the adjoining strip of 
land. All the properties wmro put u]) for sale 
by auction under particulars of sale which stated 
that the dock was capable of holding two vessels 
of large size, and that at low water several vessels 
0 ]- a steamer of the lai-gest class would safely lie 
on the ways for repairs ; ami wherein the stri]) 
of land -was described as a freehold coal wharf, 
capable of being j-endered worth a very large 
rental by a eomijaratively small outlay ; but 
nothing was stated to show that the dock or its 
owners either had or were intended to have any 
right or privilege over the adjoining premises. 
The sti’ip of laud or coal wharf was sold and 
conveyed to the purchaser in fee absolutely and 
in the most unqualified m, •inner, and under such 
j)urchaser the defendant claimed. Afterwards 
the dock was sold and conveyed to the purchaser 
thereof, under whom the plaintiff claimed -. — 
Held, on a bill for an injunction to restrain the 
defendant from prevoating or interfering with 
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11)0 plaiiitifEV full, use ami enjoymerifc of tliK 
(lock SIS the Hamt! had thei'Otoi'oru boon iiKcd by 
allowin.n' the bowsiiriiol; any vessel in tli,j<look to 
overlie nr uverhan^^ the strip of land and <',oal 
w'iiavf ; lii'st, that then, was no lo}>;a] ‘fi’ound for 
holdiii<>' that the owner of the (look vclaiiK'd or 
had, in respeot of tlial’. ieueiuent, any right or 
oaseineiib over the adjoining tem^rru'iit of the 
slrii) of land and wharf aflor the saloaiid aliena- 
tion oi' lliL! latter, Ib. 

Held, seeondly, that the purchaser nr grantee 
of the wharf was nut to he eonsldercd as liaviiig 
been bound to know, at t lie time of his purchase, 
that the use of the dock would reipiire that the 
bowsprits of large vessels received in it should 
project over the land he bought, or as having 
liought with uotiee of tliis necessary use of the 
dock, and the absolute sale and (louvcyanee to 
lain was not to be' cut down and reduced accord- 
: iiigly. Jb. 

Hold, thirdly, that the easeniont claimed by 
tlie plaintiff was neither continuous, apparent, 
nor necessary. Ih. ’ 

By the grant of part of a tenement tliere will | 
pass to the grantee all tliose continuous and 
apparent casevueuts over the other jiart of the 
tenement which are nciicssavy to the enjoyment 
of the part granted and have been hitherto used 
therewith ; hut, as a general rule, there is no 
corresponding implication in favour of the 
grantor, though there arc certain excel, tinns to 
tins, as in the case of ways of necessity. U'berl- 
dim'v. Burrows, 4.S L, ;j.,0h. Hr,8 ; 12 Oh. 1). 31 : 
41 I.. T. 327 ; 2H \V, 11. lihi—C. A. 

Where two properties are possessed by the 
.same owner, and thei-c has Ijoeu a severance 
made of part from the other, anything which 
was used and was necessary for tlie comfortalde 
enjoyment of that part oi; the pi’operty wliich 
was granted must be con-sidcred to tbllow f,'nm 
the grant, liwarty. CorluuoieA Maep Tl. L. 
117 ; 7 Jnr. (N.s.) y2.". ; 5 L. T. 1 ; 10 W. 11. 3. 

A., owner of two adjoining properties, con- 
sisting of a tan-yard and a house and garden, 

■ made a cesspool in a corner of the garden, and 
a drain to carry the water into it from the tan- 
yard, which gradually sloped down towards tlic 
garden. Afterwards he sold the two properties 
to different poi’sons. The conveyances made no 
allusion to the existence of the drain and cess- 
j,ool: — Held, that the easement passed, by an 
implied grant, with the 'tan-yard. Ib. 

— - Grantor cannot derogate from Ms Grant.] 
— The gi'antor cannot derogate from his own 
absolute grant so as to claim rights over the thing 
granted, even if they wore at the time of the 
grant continuous and apparent easements, 
enjoyed by an adjoining tenement which remains 
the property of the grantor. Sutfiold- v. Brown. 
s', 4 Dg G. J. A: vS. 185; 33 L. J., Ch. 249 i 
3 X. E. 340 ; It, ,Jur. (N.r!.) Ill ; i) L. 'J'. 027 ; 
32 W. E. 35(5. 

The rule that an owner of two teucinenls who 
’ ^ grants one of them cannot derogate from his 
“ own grant by anything be docs on the tenement 
* which he i’etain.s cannot be extended so as to | 
j ;.' compel such owner, when he has granted cue 
P'.; tenement but has retained under covenant ccr- 
C' , tain rights over it, to enforce those rights in 
''' order to pre.serve to a subsequent grantee of the 
V other tcueineut the enjoyment of easements 
■'■■'dneh he would have been entitled to enjoy if 
owiKW' of the two tenements had retained the 
.^p -absolute ownership of the tenement first granted. 


Mitdrr v, Tliniutird '1(5 L. J.. (Ti. ,505 : I Gh, i>. 
71K ; 3(5 L. T. 535 ; 2.5 W. K. 570 -^G, A. 

The owner of two adjniniiig ]),’i‘misi's (!i>iuis{'(f 
one of them for uiiiety-uiiic years by a, lease 
which contained a rest riot ive cnveniinl on ilie 
part of the lessee not In do anything upon llie 
pi'ctuises wliich niiglit, he an umioyamte to the 
neighbourhood or diminish (he value of tlu- 
adjaeeiit ],roper1y, and not to build upon the 
premises williout the iipiii'oval of the lessor. 
Aftei’Wanl.s he demised tlie adjacent premises 
for nincty-rour yeav.s by a lease whieh eoiiiaim-d 
a restrictive covenant in the same terms us that 
in the first lea.se. ii’he lii’st lease was assigmid 
to an hotel company, and they proposed, witi, 
the approval of the le.ssor, to huihl so as to inter- 
fere with the aeiiess of light to the adjaeeiit, 
prcinise.s, the lease of whieh hud been assigned 
to the plaint iff. In an action to restrain t lie- 
lessor fi'om approving such building, and the 
company fi-oin building, and for tlamages : — 
Held, first, that tlie pi'ineiide that the lessor 
could not derogate from his grant did not compel 
, him to pi’eveiii tlie eompauy from building ; and 
sccoudlv, that the I't'sti'iel ive eovenani in the- 
first, lease had not eiiui’ed bn' Die lieiietit of the 
plaintitV. Ib. 

A deed of 1(571, which severed the sui’fuec from 
the minerals, contained a reservation of the 
mines to the grantoi', with fi'ce and full power 
and liberty to work, sink, dig for, or win the 
same, and to drive drifts, make watercourses, or 
do any other act neees.sary or convenient for the 
working, winning or get.ting the .same, with a 
eovenaiit by the grantor to pay to the grantee > 
ti’ehlo the damages, lo,ss or pi’ejudiee whiith the i 
grantee should .sustain by reason of such digging, 
working, ; — Held, tliat the reservation wust 

.subjoot to the implied right of the gi'autee of the 
siti'i'ace to support fi'om the mincals, and did ; 
nut empower the gi'anto,' to remove the whole of 
the minerals ryithout leaving a. support foi’ the 
sui'facc. Smart v, Morton, 5 El. & HI. 30 ; 24 
L. ,J., Q. 11. 2i;u ; 1 Jill', (N.s.) 82,5. 

A grant by lea.se of pi'emises last ludd unde," 
the grantor as bleach works, implies a licence to 
use the same as .such. Hall, v. Lund, 1 H, A G.. 
(57(5 ; 1) Jill-. (K.,s.) 205 ; 1 1 \V. E. 271. 

Grantor 1 affected with Notice of Plan® 

— Implied Eoservation— Merger of lease — Sur- 
render.] — by seven simult.'ineous lea.se.s seven 
plots of lands marked respectivoly A, b, G, D, K, 
b, and (1, and forming together one. square block, 
were demised by the owner to J. with a grouml 
plan on each lease, and with covenants for Hut 
erection and maintenance of buildings upon each 
plot according to certain plans. The Iea.ses were- 
granted with a view to the erection ujion the 
whole block of one large edifice, of whicli the 
several pai’ts and the internal arraugenuuU.S 
wei'cto be connected together for a eoiiimcm usd 
and occupation ; so, however, as to be .siiparalilo 
(if desired) into sevmi separate huildings. ,). 
being in the occupation of the whole, while the- 
buildings were being erected, morigaged C, F, 
and 0, by. a siib-le.ise whieh recited tlie building 
fiehonic and the original leases of G, E and G. 
and contained stipulations for the completion oL 
the buildings on G, Hand G. After the build- 
ings had been substantially completed, J. mori- 
gaged E by a deed whieh recited the lease of E 
and assigned the buildings thereon, subject to 
' the covenants in the lease, to one who had 
notice of the general plan of the buildings. 
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tlieu mnrtg'ag-cd E. On .l.’s bankniptey the sic utcre tno -ut alienum non hedas, the action 
fifiveru] ixiortti'a.wos olMaiiied foreclosure decrees was maintainahle. AMioi v. Grant, ‘A El. k. Bl, 
in respect of B. G and E respectively Held 12H ; 2 C. L. K. 933 ; 23 L, J.,Q. B. 1(33 ; 18 Jur. 
(Lord Black burn <!isseritm£>:), that though there 332; 2 W;li.l<)]. 
was no express reservation of the right to light. 

yet. looking at Hie plans, the covenants in “the ■Both Tenements held under same Band- 

original leases, and the mortgage deeds, the lord— Presumption of Grant.]— Where parcels of 
mortgagees of G and E resjieetively were by f]re held under a coinniou landlord hy 

reasonable implication ]irecluded from iuterfei"- tcnanciGs, each of which has existed for upwards 
ing with the light to the windows in B which of twenty years, the jury, in an action for 
looked out updn G and E respectively, and obstructingtheea.sement,may infer, from twenty 
might be restrained accordingly in an action by joars’ uninterrupted enjoyment, as of right of aii 
the mortgagee of B -.—Held, also, that the mort- easement claimed by the owner of on a of the 
gagee of B. conld maintain such an action, tenements over the lands of the other tenements, 
although he had surrendered the lease of B and s'- grant of such easement by deed from one 
taken a fresh lease from the original lessor for, tenant to the other. Where the tenancies have 
without deciding what effect the merger of the riot been created by writing, and the user is 
original lease might have, wlicnever the lease of proved to have existed asfar backastheineinoiy 
B came to an end either liy siirrcudcr, forfeiture. i1*g witness can reach, the jury may infer tluit 
or otherwise, the original lessor would haire the alleged dominant tenement when origin.ally. 
same rights to light: as the mortgagee would demised by the landlord, was dcini.sed with ihe 
liave hail if the 'original lease hail ' subsisted, casement appurtenant. When open upon the 
ItitHSflll V. WatU. ;■)■> L. .J.. (hi. l.oS : 10 App, Gas. pleadings the ipuestion should be so left to the 
.■)90 : 53 L. T. 870 ; 3-1 E'. 11. 277 ; 50 J. 1'. US— .i‘'ry. that if some of the jurors infer a deed and 
H. L. (E.) the others infer the creation of a ternaney, witli 

_ , . .. . T in.-,,,, , the easement annexed as appurtenant,thever- 

Sale of Plots of Land.]— Semble, by the! diet should be for the owner of the .alleged 
I'jarl ot bolborne. that if on a sale and convey- j dominant tenement, though all the jurors do not 
ance of land adjoining a house to be fiuilt by agree upon the .same alternative. TtmmonnY. 
the vendor, it i,s mutually agreed that one of the JJcwltt, 22 L. R., Ir. 627. 
outer walls of tliat house may stand wholly or 

jiartly within the verge of the land sold, ’and Right of Interference— Implication must he 
shall have in It particular windows opening upon Direct.]— At common law, where A. has two 
and overlooking the land sold, anrl if the house interests in the same hereditament, as houses or 
is erected accordingly, the purchaser cannot minerals, or a watercourse or also a mill, or two 
afterwards build upon the laud sold, so as to storeys in a house, and demises one part, o.g. the 
prevent or obstruct the access of light to those lower portion of a homso, reiscrviug to himself 
windows. Ib. j the upper part, the grantee either for years or 

Admissions in Derogation. 1—Thc plain- ! excejit hy express .stipulation or 

tiff claimed a right of common by prc.scription, i implication, he permitted to use the 

in respect of a Ve c.state in land, and also by interfere with the 

thirty and sixty years’ enjoyment by the occu- enjoyment by the_ grantor of the Pci'ticn ot 
pier of the land. The defendant offered evidence has retained possession. JJvijdale 

that A., now deceased, while tenant of the land diohrrfxnn, Jur. (N.S.) 68/. 
for years, had declared that he had no such right 

in re.speet of the land Held, that the declara- 4. Cheated by Exphess Agreement. 
tion was not admissible, inasmuch as it was 

in derogation of the title of tlie reversioner. Construction.] — By an agreement between 
Papendirh v. Briih/watrr, b El. i: Bl. BiC ; 24 G . -k C. it was agreed, “that the dock between 
L. J., Q. :B. 289 ; 1 Jur. (N.s.) 657 ; 3 W. R. 490. Gmir wharves, on the eastern side of the line of 
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1 hour'll l\ft (lid not. t.hcrd)y dnprivo the i 
idfiiutiff of ilui use of nnv watci-. Xortham v. 
IfuHr.n. 1 1^1- Bl. iU\:> ; 22 L. J., Q. B. :i8a ; 17 
thu’. (172. 

Apptirteaances. ] — A. was ownev of tho. 

esi iit'i! a(ljoiniu>i' Ihc Rea-sboro, anil let N., iiartof 
■the estate, to a tenant , with express liberty to 
take seaweed from tlie shore to innnnrc his lands. 
N. was a farm lyinj? inland, no part of it being 
nearer than about, two miles from the shore. N., 
while so oeciri)ied, was sold to F,, and the lands 
were deseribed in the eon vej’ancc “ fis the same 
are presently ]iosses.sed by the tenant,” No 
express mention was made of any easement to 
take seaweed, and there wore only the general 
■words, together with all the appurtenanees.” 
N. having claimed an easeineut to go and 
eolleet the seaweed adjoining A.’.s c.state to 
manure his lands ; — Held, there being no e.xpre.ss 
words of conveyance of sncli an easement, and 
the period of prescription not having elapsed, 
the easement lUd not pass under the wonls 
‘‘together witli the appurtenances.” Baird 
V, Fortum, T .lur. fN.s.) •.)2(1 ; L. 2; lO 

■ W. 11. 2. 

Reservations.] — A conveyance of land 

from the defendant to the plaintilf contained the 
following clause ; “ save and except, and always 
reserved unto the plaintiff, his heirs and assigns, 
the power to enter u[)on the land, and to dig and 
make a covered sewer or watercom’.se through the 
land, in order to convey the waste water from 
the premises of the plaintiff into the river \V.,on 
inakingreasonal)leco!n{)on.saliou tothodefendant 
for any ilamage or injury which might be occa- 
sioned thereby, either to the surface of the ground 
or the buildings under which the, same might be j 
maile,” The plaintiff having constructed a I 
covered drain or sewer, in pursiianec. of the i 
]! 0 wcr, the defendant made an opening in it, and ' 
drained his premises through it : — Hehl, that the , 
reservation gave the plaintiff a right to the 
exclusive use of the sewer. Zee v. t^trrrmon, El., 
111. & El. 512 : 27 1.. .1,, Q. B. 253 ; -1 Jur. (n.s.) 

■ t)50. 

Aplainti'Ji, in an action for diverting the water 
of springs used in bleaching works, claimed under 
II lease of certain closes, with all streams that 
might be found in cortaiM of the clo.ses, there 
being in tire lea.se an e.xception of mines and 
quarries, with power to the les.sor and his assigns 
to enter on the pr’cmises, and search for minerals, 
and divert or alter 1 he course of any brook or 
.spring. The defendant jiistiticd under a .subse- 
quent demise of mines under the demi.sod pre- 
mises ; — Held, that the rights of the parties were 
regulated by the prior lease ; and that upon its 
con.struction, springs, (he water of whieli was 
cDllectedin rcservoins, and used in the works at 
the time of the demise, passed to the le.ssoe, as 
ivell as streams (there being only one above- 
ground stream .at the time of the demise) ; ami 
that under the exception, as it, did not comprise, 
in its terms springs or streams, the lessor, or his 
subsequent le.s.see, could not interfere, by mining, 
with the springs found under the ilemised pre- 
mises. Whifpitrad v. Parlts. 2 H. & N. K7U : 27 
L. J., Ex. 1(11). 

Eights against Third Parties.] — canal 

company having, in consideration of an annual 
rent, demised land adjoining the canal for a 
term of yeans, “ together with the sole and exclu- 


sive right 1 o put or use bonis on (he oannl, and 
let the same for hire for the puriioses of pleasure 
only,” a tUb'd ))arly infringed tlini, right by 
letting out u boat for hire on the. eanid. In an 
aetion against him by the lessee I'orsueli inCringe- 
inent; — Held, that the grunt of the right. ulHiongh 
valid as betw(>en the eonqiany and their lessee, 
passed on sueii estate or properly lohiin as wonhl 
enuhle him to inaiulain an aetion against a, third 
})iirtv for its infriuu'enieut. ///// v. Tupiirr, 2 
n.k 0. 121 ; 32 L, .1., Kx,217 ; t) ,luv. (N.s.) 725 ; 
8 L, T. 7!)2 ; 11 W. it. 780. 

The grant of the right in question ojierated 
.simply as a lieenee ora covenant, on llie ]iarl. 
of the lessors ; ami in suing a stranger for its 
infringement the les.seo must use the name of his 
Ic-ssom. Ih. 

Increase of Privilege.] — Lands, pai'tly adjoin- 
ing a river, were demised for iHtO years, by inden- 
ture, in which the lessor granted to the lessee 
liberty to cut a goit in sluice out of the river at 
a ]U'opov anil eoiwenient distance above a weir, 
in, the most convenient line, through closes 
(named) of the lcs,sor, into a close intended for a 
mill-dam. part of the demised lauds, and from 
time to time, and at any times to turn the water 
of the river through th<! goit, and liberty, from 
time to time and at all times during the term, to 
view, examine, carry, and lay down materials, 
and reiiair and amend (he goit or sluice, when so 
made as aforesaid, or any of them, whan and as 
often a.s need, or occasion shonld be, making 
reasonable salisfaetion to the lessor, his heirs 
and assigns, for all datnage ilnue or occasioned 
to the grass or herbage of the lessor, his heirs and 
assigns, and the le.ssee covenanted that he, his 
executors, administrators, oras.sigiis, would make 
reasonable satisfaction to the ]e.s,soi', his heirs anil 
assigns, for all damages to he uecasioueil to the 
lands of ttie les.sor by the le.ssee, his execnlons, 
administ nitons, or assigns, in exercise of any of 
the liliortios, privileges, and powers by the in- 
denture granted, except for the term of t,wo years 
next ensuing the eoinmeneement of the rent, 
during which time tio trestiass or damage should 
be charged or paid for. In an action against the 
lessee for widening a goit on the lessor’s soil to 
the extent of nine additiontil feet, he jileaded 
that the goit was made in due exercise of the 
liberty contained in the deed, but that the same 
not having been made of a sutlicient width, and 
eomplcteil to a small and an insullicieni width 
only, viz., nine feet, so that, Avithout widening it, 
as after mentioned, he could not enjoy the tene- 
ments as he was entitled by the indenture so to 
do, he, in further due exercise of the liberty con- 
tained in the indenture, cut down the sides of 
the goit, and widened it. lieplication, that liefure 
the expiration of two years, and before the com- 
mission of the trespasses, the lessee, in due 
cxerei.se of the liberty in thiMiidenture eoutaiued, 
made and comiilcted a goit, being the .goit in the 
plea mentioned, of the width therein mentioned, 
and the same remained and was used by the 
lessee continually, from the time the same was 
so made and completed until the lessee, under 
colour of the indenture, eonanitted thelrcspaRs 
complained of : — Held, that the privilege giAum to 
the lessee by the ileeil Avas to makea goit once only, 
and that, after having completi'd a goit, he eoukl 
not justify entering the land again, and widening 
the goit from nine to eighteen feet, fur that the 
power to make a goit was exhausted, and the 
AVidening AA’as not a repairing or amending Avilhhi 
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the nieainiig of the indenture. BostncU y. Skle- 
hoftom, 18 Q, B. 81H — Ex. Oh. I 

A shopyas tleinised })y A. to M. “as the same , 
was lalo in the occupation of C.” During the 
■occupation of 0.. A., who ooeupied the adjoining 
; house, hail the right of using the flat roof of the 
shoj) for a garden, or any uLhor pur])Ose not in- 
.jurious to tlie shop Held, that the assignees of 
: A. had iio right, , without the consent of M,, to 
■erect a ])hotogra]ihic studio uyon the roof of the 
sho]). Jforfiir v. DrtuoYviiv, 10 Jur. (N.S.) 858 ; 
10 L. T. 077; 12 W. li. 104S. 

Property in Soil.]— Where a local act gave to 
■a navigation company of a river a power to 
.ap[)oint and set out tow'ing-])atlis alongside the 
river, but the language left it in eipiid doubt 
whether the soihof the towing-paths wa.s to vest 
in the company, or only the easement of the 
right of way for towing ; though it was iieces- 
rsary for other purposes of the company that the 
■company should have the fee of certain parts of 
the land adjoining the river: — Held, that the 
•company did not acquire the fee i7i tlie towing- 
paths, but only such a use of the soil, or an ease- 
ment, as was necessary for the juirposes of the 
navigation. Jirah/rr v. SoKtk 1 krk/tJi i re R i ilwity 
■and KU-er Dun Xu riiiution Do., 1 El. i: El. 847'; 
28 L. ,J., Q. B. IIS ; 5',Jur. (X.S.) 4.79 ; 7 W. It. 180 
— E.’:. Ch. 

Preventing Sale • of land— -Legality.] — An 
.agreement between the vendor and vendee iji a 
•conveyance of laud, after setting out the parcels, 
providing “that any distance which may remain 
wcstwardly lo .1 .-street shall never be iiereaftcr 
.sold, but left for the common benctit of both 
pai'tios, and their successors,” does not create a 
•servitude in contravention of any rule of law, 
hut creates an equity binding on tlie su(;ce.ssor 
in c-state of the vendor, so that the person who 
lias the estate of the original vendee is entitled 
to come into a court of equity for its assistance 
to remove a structure placed on such land. 

V. MrXni/, L. E. 5 B. 0. 827 : 29 L. T. 
■852 ; 21 W. R. 798. 

TJser of Roads.]— By a deed of iiurtition of a 
freehold estate between S. and P., iiortioms of the 
■estate.s, which wore laid out for roads, were con- 
veyed to 8, in fee, and he covenanted with P., his 
heirs and assigns, that P.. his heirs ami assigns, 
.and all owners and ocoupiers for the time being 
of all or any parts of the lands limited to P., and 
•of the house to be built thereon, should at all 
■times for over thereafter have right of passage 
over the roads, which tvas given in the most 
.ample terms, and also the full use and enjoyment 
■of the Tuails in as full, free, complete, and absolute 
manner to all intents and purposes wduitsoever as 
if they were public roads. Thirty years after- 
wards the oceu{iici',s of houses on these lands of 
J’. ap])lieil to a gas companyto siqiply them with 
,g<is. and the eomjiany })rueeeded to lay down 
pipes for the purpose in the above roads. It was 
idmitted under the companv'’s act this would 
.have been lawful if the roads had been public 
roads. T’he devisees of 8. liled a bill in eipiity to 
restrain the comitauy from interfering with the 
rnads. The Master of the .Rolls having dismissed 
the bill : — Held, that the bill had rightly been 
Klismissed, for that the eovenaiit entitled the 
■neciipiers te the same u.se of the roads for the 
}iurpo.se of olhuiuing gas as if they had been 
pnhjie roads. ;SV'Z?u/ v. (^n/dal Pahtcr (rufi Co,. 
4 i )e G . E. iVc J . 24(i ; '8 1 L. J.,' Ch. 59,5 ; 1 0 W. R. (586'. 


I Right of Repair vested in, Owner of Dominant 

I Tenement.] — By an indenture icxecuted by both 
I parties, A. conveyed to B. in fee land, “ subject, 
j nevertheless, to the joint ownershi]) and right to 
I the use Ity A. and the owners and occupiers for 
I the time being of certain adjoining land as then 
enjoyed by him or them, but no further or other., 
wise, of the drain running through or laid in the 
land conveyed and the cour.se and direction of 
which was delineated on a plan in the margin of 
the deed, and subject to the right of A. and the 
occupiers, ifcc., at all reasonable times to enter 
upon the land thereby conveyed for the purpose 
of repairing the drain and laying or replacing 
pipes therein.” A local board of health, under 

II & 12 Viet. c. 63, s. 49, after the conveyance, 
constructed a new sewer (in. lieu of the old one, 
mto which the drain discharged the sewerage 
from A. and B.’s premiso.s), at a lower depth ; 
and A. thereupon lowered the drain between two 
anil three feet and put fresh pipes (but in the 
course of the old drain), in order to adapt it to 
the new sewer. B. having brought an action of 
tresi)ass : — Held, t hat the effect of the deed exe- 
cuted by both parties was either lo create a 
tenancy in common in the drain between them 
o]‘ only an easement in A., but that, in either 
view, A. had done no more than ho had the right 
to do. Flnlin.wn. v. Portvi\ 44 L. d.. Q. B. 66 ; 
L. R. 10 (i. B. 188 ; 82 L. T. 891 ; 23 \V. R. 815. 

User of Easement.] — When an easement to 
land has been granted, the n.se of that easement 
will be resti-icted to a reasonable use for the pur- 
pose of tlie land in the condition in which it was 
when the grant was made. Wood v. ,':iav nderu, 

L. R. 10 oil. 5.S2. Affirming 44 L. J., Ch. 514; 
82 L. T. 868; 28 AV. R. 514. 

A lea.se contained a ilemiso of a house and 
grounds, together with the free passage and run- 
ning of water and soil in and to the existing 
ce.sspool, and in and through all the drains then 
constructed or thereafter to be constructed 
through the adjoining pi'operty of the le.ssor. 
The ce.sspool was on such adjoining property. 
The lease also contained a stipuhitionagaiusb the 
enlargement of the house or the erection of new 
buildings, without the consent of the lessor. 
'J’lie lessee subsequently purchased the reversion, 
the conveyance of Avliich conbiiued a similar 
grant of the right of drainage, and shortly after- 
wards considerably enlarged the house : — Held, 
that the right of drainage given by the lease hail 
reference to the house in its then existing state, 
and could not be extended so as to allow the 
whole of the drainage from the enlarged house 
to flow into the cesspool. Ih. 

Countermandable or Revocable.]— If a jiarty 
seised of land grants to another by parol an case- 
jnent therein, the grant is count eniiaudable at 
any time, so long as the licence remains execu- 
tory on the part of the grantee ; if it is executed, 
and the grantee has incurred .any exj^ense there- 
by, it is otherwise. Willis y. If aridmi, ^ 

M. & W. 538 ; 8 L. J., Ex. 44 ; 2 .Jur. 11)19. 

If a party seised of land grants to another >>y 
jjarol an c.aseiucrit therein, and subsequently 
disposes of the land itself to a third ])er.son, the 
right to the easement, is instajrtly put .an end to, 
ami the gr.antee, by exercising ttie same, will 
render himself liable to an action at. the suit of 
the purchaser. Ih„ 

In order to make the grantee a wrongdoer in 
the above case, he is not entitled to notice from 
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the piivehasei.' of the change of ownership in the 
soil, as iliiit is a fsuit which he is obligcil to know 
at his peril. Jh, 

A vei'liiil licence is not sufficient to confei* an 
criscincnl of having a drain in tlio land of another 
to coJivey water, and such licence may he re- 
voked, though it has been acted upon. Covlter 
V. Cotrjjer, 1 0. AT. & 11. 418 ; 3 Tyr. lOH. 


5, ABAXnONirBNT, BlTSPEN-SIOJvr, OK Ex- 
TING-UISHMKNT Oli'. • 

IToii-user.] — Whether mere non-user of a right 
amounts to an abandonment of the right will 
depend upon the circumstances which caused 
the non-user. Ward v. Wurd, 7 E.x. 838; 21 
L. ,1., Ex. 334. 

AJere uoji-nscr for less th.an twenty years of a 
privilege or of an easement to discharge foul 
dyc-wator inlo a stream is not in it.sclf a proof 
of abandoiiment, which is a conchision to be 
<Irawu from all the cireumstanccs ; amongst 
which the lying by, and ijormitting others to 
incur expense in preparing to do that which, if 
continued uninterruptedly for twenty j-ears, 
would destroy the casement, is a fact of great 
importance, ('I'lumleii v. Li/jJitotrlpr, L. 11. 3 Eq, 
279. 

- — Acquisition of Adverse Rights.] — Actual 
<lisuser of an easement for twenty years, during 
which others have acquired adverse rights, de- 
stroys the right to the easement. Mhiere there is 
a prescriptive right to a riparian casement, the 
user which originated the right must also he its 
measure, and the eaKoment cannot he enlarged 
to the prejudice of !inv other person. S. f.,on 
appeal, 3(i 1.. J., Oh. 384 ; L. R. 2 Ch. 478 ; 13 

W. B. 801. I 

— — Time of— -Evidence.] — ^Wliere, or. the trial i 
of an indictment for driving a carriage along anti i 
thereby obstructing u public footway through 
a narrow lane. the. (question was, whether the 
defendant’s private right of c,arriage. wtxy, pre- 
ceding the public user and inconsistent Ihei’e- 
with, had been releaseil or abandoned, and the 
jury was directed that tio interru])tion by the 
))ublic for a less })eriod than twenty years could 
destroy the. private right, a new trial for mi.s- 
directiou was granted, after verdict for the 
defendant, Ji’ry. v. Choylcy, 12 Q. B. 513. 

In such a case (uo actual interruption for 
twenty years i)eing proved), it is not so much 
the duration of the cesser to use the private 
casement, as the nature of the .act done by the 
grantee of such easement, or of the adverse act 
acquiesced in by him, and the intention in him 
which either tlie one or the other indicates, that 
is ni.aterial for lire consideration of the jury. Ih. 

Semble, if an easement is disused for a time 
sutlicient to bar tlie right of resuniptiou as 
against parties acting on tlie assumption of 
.abandomnent, unless there arc some acts on 
such assnmiitioTi, and unless other persons have 
oxpetulcd money on the faith of the right liav- 
ing been abandoned, the riglit continues, and is 
merely suspended, and may be resumed, (holt 
V. Hath Corporation, 18 L. T. 123. 

■Unity of Possession.] — ^Unity of possession has 
, the effect of suspending an easement, but does 
■ not extinguish a prescription. Canham v. Fish, 
1 Price’s F..0. 148. 

The enjoyment of an easement as of right for 


twenty (or forty) years next licfoin tlio com- 
mencement of the suit within 2 A 3 Will. -1, c. 71. 
means a continnous enjoyment as of right, for 
twenty (or forty) years next liefoi-c I ho c.oni- 
numceineut of the .suit, of tlie casi'inent as aii 
easement, without iiiterruptioii iicipiiesced in for 
a year, and sueh right is dofeated by unity of 
possession during all or part of th<> iioriod of 
enjoyment, though snob unity of possession has. 
its inoeption after tlie completion of the l.weiity 
(or forty) vears. Hatt'nfhill v. Jlrrd, 38 15. 

()9(> ; 2.“/b. J., C. 1’. 29(1. 

An easement is su.spciided .as long as the same 
person having a term of years in the lam I a qna, 
and a fee-simple in the land in qua, is in posses- 
sion of both ; but it revives on a cessation of the 
unitj'' of pos.session, though the cliange of posses- 
sion is not accompanied with an alienation of. 
the whole of either of tlie estates. Thoman 
Thoman, 2 C. M. A B. 34 ; 1 (Tale, til ; 3 Tyr. 801 ; 

4 L. J., Ex. 179. 

In 179ii, H. was seised in fee of alarm and 
also of an estate, for life in a moor. In 1822, 
S. and the tenant in remainder joined in a con- 
veyance of the moor to C, in fee, that he might 
bo tenant to the pnecipe for the jmrjiose of 
suffering a recovery in order to create a mort- 
gage term, but no recovery wais suffered. In 
1827, 8. became bankrupt, and by subsequent 
conveyances bis interest in the moor vested in 
the defendant, and his interest in the farm 
vested in the iilaintiff. S. always occupied the 
farm by his tenants, who had enjoyed without 
interruption the right of depasturing their cattle 
on the moor. In 185(5. the defendant distrained 
the plaintiff’s cattle, damage feasant, when the 
I Iilaintiff claimed the right of eoramon by enjoy- 
j merit as of riglit, for the respective periods of 
■ sixty and thirty years ineniiuiied in the 2 A :> 
Will. 4, e. 71 : — Hchl, tirst, that there was no- 
unity of seisin to extinguish the casement or 
jirovent its existence. Warhurton v. Farltr, 2 
.1-1. A N. (54 ; 2(5 L. J., Ex. 298. 

Held, secondly, that the title to the tenements 
was sucli th.at there could not, in ])nint of law, 
have been an enjoyment of the right of common 
for the jicriod of sixty years as of right. ; for 8, 
being owner in fee of the farm, and also temuit 
for life and occupier of the common, the rights, 
of the tenants of the farm over tiie common 
were derivetl from him, and as he could not have 
an enjoyment as of a right against himself 
within .the moaning of the statute, so neilhor 
could his tenants. Ih. 

To an action of trespass on laiul, the defendant 
pleaded, that for twenty, thirty, forty, and sixty 
years, he and the occupiers of a mill had (as an 
casement) gone on the laud to repair the banks 
of a stream which tiowed to the mill. It appeared 
that within forty years 15. had been lessee of the 
mill under one landlord and of the laud under- 
another : — Held, that this was such a unity of 
posses.siQn as prevented his having an casement 
on the land, ('la’i/ v. Tliar/trah or Shaohora 
9 Car. A P. 47 ; 2 AI. A Boh. 244. 

Held, .also, that this unity of ])OssessinTi need' 
not he specially replied: and that, without a 
special replication under the 2 A 3 Will. 4, c. 71, 
s. 3, the lease of the laud to 15. .and letters- 
w'ritteu b}'- B. -while lessee of the mill, and before 
he became lessee of the laud, rvei-e recoivabh' itii 
evidence. IIj. 

Enjoyment as of Right.]~Held, also, 

that B.’s lease of the land having expiiuil more' 
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tlinn thirty years a. 2 :o, the acts of the occupiers Though a parity, having an easement of eaves- 
of the mill in repairing tlie banks ever since that droppings from a thatch" resting on a wall, iii- 
tinie. without any leave askeil by them, or any creases the height of the wall and the projection 
notice from the other side of any adversi: claim, of the tliatch, he may maintain an action against 
must be taken to bo (lone as a right. I7j. a neighbour who does an act which not only pre- 

The enjoyment of an easement of right for vents the enjoyment of the (Extended easement, 
twenty years next before the commencement of but which would also interrupt it if existing 
the suit, within. 2 & B Will. -1, c. 71, means a within its proper limits. Ih, 


than thirty years ago, the acts of the occupiers 
: of the mill in repairing the banks ever since that < 
time, without any leave asked by them, or any 
notice from the other side of any adverse claim, i 
must be taken to be done as a right. Ih. i 

The enjoyment of an casement of right for 
twenty years ne.xt before the comuKincement of 
the suit, within 2 & B Will. 4, c. 71, means a • 
continuous enjoyment as of right, for the twenty 
, years next before the commencement of the suit, 
of the easement as an easement, without inter-- ■ 
: ruptiou, aequiesceil in for a year, lb is ther-efore 
defeated by unity of possession during all or part 
of the twenty years ; and such unity of po.ssessiou 
need not be specially replied under the oth 
section. Oliiri/ v. (/ar/Iiiirr, 4 M. i; "W. 41lti : I 
H. <.k n. BSl ; y L. .1., Kx. 102. 

Severance on Sale.] — When the owner 

of two tenements sells and conveys one for an 
absolute estate therein, he puts an end by 
contract to any relation which he had himself 
ci'eated between the tenement so sold and the ad- 
joining tenement-, and discharges the tenement 
so sold from any burthen impostxl rrpon it during 
his joint occupation ; and the conditkm of such 
tenement is thencel'orth determined by the con- 
ti'act of alienation, and not by the previous user 
of the vendor during sucti joint ownership. 
Si{flield V. JJroini, 4 .Ue G. .1. S. 1S5 ; B N. 11. 
340 : B3 L. .1., Ch. 240 ; lU Jur. Ill ; 0 

L. T. (127 ; 12 Wh K. Brai. 

Abolition of Servient Tenement.] — An case- 
ment to take water to fill a canal ceases when 
the canal no longer exists. Xutional (hnimntecil 
Manure Co. v. Donald, 4 H. & X. S ; 28 L, J., Ex. 
18 B... 

Award by Inclosure Commissioners.]-— To an 
action for entering a close the defendant justified 
under a custom for the inliabitants of a parish 
to take water from a well in the plaintiff’s close, 
and proved a continuous use of the well by the 
inhabitants. It wa.s also proved that, in ISOU. 
the close was allotted to the plaintiff under an 
inclosuru act, which incoiporated the 41 Goo. 3. 
c. 100, .s. 10 of which empowers the commissioners 
to set out roads, ways, and watering places ; 
and by s. 11. all way.s which are not .so set out 
are to he o.xtijiguished. Sect, 14 directs that 
the allotments are to be in Iknt of all lights of 
common and all other rights to which the allot- 
tees were entitled, and enacts that, after making 
the award, all rights of common, and all rights 
what .soever iiitendod by the local act to be extin- 
guished, arc to cease. Neither the local act 
nor the award contained any reference to the 
well, or to any way to it, but the latter did set 
out eoiiaiii watering places and wiiy.s to them : 
— ireld, that the award and act had not the 
effect of extinguishing the well, either directly 
or indirectly, by reason of the way to it being 
put an cml to, and that the right claimed was 
therefore proved. Dare v. ir7/;v/, 7 El. ic Bl. 
BS4 : 2C) I;. J., (j. 15. 133 ; 3 .Jur. (N.tf). 512 ; 5 
■'W. 11. 288. 

Variation of Eights.] — ^^’■hcn it is sought to 
e.stab]ish a riglit to an easement by user, and it 
appears that the user has varied, it is for the jury 
to say whether the user has been eommensurate 
with the right claimed. Tliomax v. 'Ihoman, 2 
{,!. M. & R, 34 ; 1 Gale. (11 ; 5 Tyr, 804 ; 4 L. J., 
Ex. 179. 


Under Artizans’ Dwellings Act, 1875.]-— -Nrr 
Artizans’ Dwellings. 


6. Pleajdixgs AND Evidence. 

Entirety of Rights.] — All prescriptions are in 
their nature entire, and when they arc pleaded,, 
the adverse party cannot deny a part only, but 
must either demur to or traverse the whole.: 
Mon; wood v. Wood, 4 Term lleii. 1.57 ; 2 R. R. 349. 

A party in pleatliug may prescribe for less 
than he is en titled to claim. TrwkeHhvni Bailifn 
V. BrU-kiwll, 1 Taunt. 142 ; 11 R. II. 537. 

A prescription to enter and dig for minerals,, 
making compeiisation, is an entire prescription, 
and will not support the affirmative of an issue 
taken ii])on a plea justifying under a prescrip- 
tion to enter and dig for minerals, omitting 
the (pialification as to making componsatioiE 
Paddook v. Forrrdnr, ?> Man. &; G. 903 ; 3 Scott 
(N.R.) 715 ; 1 D. (N.S.) 527 ; 11 L. J., C. P. 107. 

But in a plea stating such prescription cor- 
rectly, it is not neces.sary to allege that coinpeji- 
.sation has been made or tendered. Ih. 

In an action by a reversioner for widening a 
channel or vvaterconrse in a close in the. occupa- 
tion of his tenant, the defendant ])leaded a pre- 
scriptive right, enjoyed for twenty years and 
upwards, as of right, and without interruption, 
by the occupiers of a certain close, to a water- 
cour.se, and also a right to enter for the purpose 
of cleausing and scouring the same, when neces- 
sary, as appurtenant to the said close. The 
replication traversed the right to the water- 
cour.se, and the right to enter for the purpo.se of ■ 
cleansing and scouring : — Held, that the right to 
the watercourse, and the right to scour and 
cleanse, constituted one entire right, and con- 
sequently that such right was properly put in 
issue ill its entirety. Peter v. Daniel, 5 0. B. 
5(58 ; 5 D. & L. .501 ; 17 L. .1., C. P. 177 ; 12 Jur. 
004. 

Pleading Specially.] — ^^Vhoeve^ pleacLs an. ease- 
ment must plead it special]}'. Jfawhinx v. 
Tf7/7;/.v, 2 Wils. 173. 

In an action for obstructing the plaintiff in 
the enjoyment of an easement, he must .show, in 
his declaration, that the obstruction was in the 
place wherein the plaintiff is entitled. Thus, 
when a declaration alleged a right to take water 
at a cistern, and complained that the defendant 
wrongfully locked np a door loading to it, and 
thereby prevented the plaintiff from using the 
c/istern, issue having been taken on the right to 
take water, judgment was arrested after verdict 
for the plaintiff, because non constat that ho had 
any right to go through the doorway in que,s- 
tion, although a verdict found that he had a 
right to take water. Tehhutt v. Helhif, 9 A. & E. 
783 ; 1 N. & P. 710 ; W. W. & D. 312 ; 6 L. J., 
K. B. 175 ; 1 Jur. 809. 

Eight Claimed must not be Unlimited.] — In 
trespass for breaking and entering the close of 
the plaintiff, and digging for atid carrying away 
the clay, the defendant justified as owner of a. 
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biic'k-kilji, a.inl pleaded tlmt he and all the oceu- 
pievH thereol; for thirty years had enjoyed, as of 
riy:ht, and wi thont interruption, a I'ight to dig, take 
and oariy away from the. cdose so much clay as was 
at sniy time required by him and them for making 
bricks at the brick-kiln, in every year and at all i 
times of the year : — Held, that the edaim was bad. | 
•i'lmjton V. Cnrhif, 14 L. J., Q. 15. i5()4, i 

Amendments.]— Where a jjarty who is entitled j 
to a liiiiited right exorcises it in excess, so as to 
■ciiu.'.e a nuisaiKHi, or create a right of action en- j 
tire in its nature (as where a window or a drain I 
is enlarged or apidied to other pimposes than j 
■originiUiy authorised), as the entire nuisance j 
may be abated, an action for an obstruction of 
ithe original right of easement cannot be main - 1 
tained, until its exercise has been reduced within 
its uriginal limits ; and if an action is brought 
for the obstj'uction, in wliich the right is alleged 
iiccordijig to its enlarged exercise, and the decla- 
ration is not support ed by the proof, on a traverse 
•of the right as laid, an amendment will not V)e 
allowed, as the effect would be to evade, and not 
to fietermiae the question really in controversy 
between the parties, Cmokwell v. Jtum’U, 2(1 
L. J., Ex. 34. 

Action for nuisance. I’lea, proscription for an 
•easement. The jdea must distiuctly sliow that 
the right claimed is an easement, otherwise the 
plea is had, and, if not, the defect is not cured 
bv verdict. FliqJtt. v, Thowax, 2 P. A: D. ,")31 ; 10 
A. k. E. .“dlO ; 7 .D. P. C. 741 ; K L. .1,. Q. 13. 8;57 ; 

Jur. 822. 

Divisible Issues.] — Under a canal act, inill- 
■owricrs' within a specilieil di.stance (d‘ the canal 
were entitled to use the water for the purpose of 
•condensing the steam used for working llieir 
engines, in an action against sncli a, mill-owner, 
the declaration charged that he al).straeted more 
water than was sufficient to su])}i]y the engine 
with cold water for the purpose of condensing 
the steam, and that he ajrplied the water to other 
iind different purposes than condensing steam. 
The })lea alleged an user by him, as occnjiier 
of the mill, of the water as of right and without 
interruption for twenty years for other purposes 
than coiulensitjg steam, to wit, for the purpose 
■of supplying the boiler of the engine, and of 
•generatitig steam for working the engine, and of 
supplying a certain cistern, to wit, a eistcni oji 
the roof of a certain engine-homse. The evidence 
was, that he wa.s the occupier of two mills, 
adjoining to each other and occupied together, 
•each having a .separate steam-engine. The old 
mil] was erected in 1823, since wliieh time he 
had used the water from the canal for twenty 
years for tlio piirj)ose.s mentioned in the plea 
in respect of the old mill. The new mill was 
built in 1829, and the water had been used foi- 
less than twenty years in re.si)ect of that mill. | 
There wtis no cistern on the roof of any engine- 
house, but. then' were vari(Uis cisterns in tiud 
aliout the engine-hrmsc in the old mill through 
which the U'ater passed. The jury found that 
the two buildings formed one mill, and that 
there had been a twenty years’ use as of right 
by the tlefemlants : — Held, that the. issue wms 
divisible, and that he was entitled to have the 
vertlict cntei'cd for him, except as to the 
-■supplying a cistern on the roof of the engine- 
house, as to whii-h the plaintiff was entitled to 
-entera verdict, with nominal damages, IlopJiditli; 
Canal Co. v. lladrliflr. 18 Q, B. 287 ; 21 L. J., 
•Q. B.297,; 1C Jur. 1111. 


Held, also, that tin' plea was bad, as the 
company had no right, to granl the wabn- for 
other purpose.s than for eomlonsing stoani, and 
that no such right oonid ooiise(|iionl ly ho 
inArrcd from a twenty yoars’ n.ser by liie 
i defoiidant, Ik 

' Evidence.] — Where riglits are elalniod by 
' pres(n-iptioii, the jury ought to be direo.led, lha(^ 

I from mode.ru usage, they are. warranted in ])i'e- 
• .Sliming that t'be right claimed is inmiemorial, 
uidG.ss they are .satisiied of tin; conlrary liy other 
! evidence. " .Iriihhtx v. Harvotj. 1 C. 151. k k.877 ; 
' 1 Hale, 2.S : C Tyr. :52(i : o L. J., Ex. 17. And 
' sec *S'. 2 C. H. k U. :58‘.5. 

Time of User.] — A plea of prcscu’iptiou is 

supported if the, ]ia]'ty jirovcs a, right more 
extousive than that ])lcaded : but the right 
proved must be of such a nature that it may 
comprehend the riuht i)]eaded. Bnnotjx. Applr- 
yard. 3 N. k 1’. 237 ; 8 A. k E. ICI ; J W. W. 
& H.'2()S ; 7 L. J., Q. B. 143 ; 2 Jur. 872. 

A plea of forty or twenty years' user is not 
supported by jiroof of user from a period of 
fifty years before, the eommetieement of tin; 
action down to within four years of it ; and if 
tlic evideiKu', goes no fiu'ther tliere is no case 
for the jui'v. .P/irk' v. J/ifrJu'Jl, 1 1 A. k E. 788 ; 
3 ]‘. & b. ii33 ; <) L. J.. Q. B. Jtil ; 4 Jur. 913. 

In a ])lea of forty yiairs" user, it is sufficient to 
allege this user to have been before the com- 
mcneeinent of the suit : it is not necessary to 
allene. it; to have been before the time, when, &e. 
Wrh/ltt V. Williamt, 1 il. k W. 77 : 1 'I'vr. & (4. 
373 ;■ 1 Gale, 410 ; 3 L. J., Ex. 107.' 

To .siieh a }ilea, a replication of a life estate 
still existing is no answer, uidess it shows that 
the inversion expectant on sucli estate is in tlie 
plaintiff. Jk 

A plea alleging an easement enjoyed for 
twenty years must slate, in the words of s. 3, 
that tile enjoyment was had as of right. Ilolfortl 
V. Ifii tiki UNO iL 3 Q. B. 384 ; 1). k 11. 473. 

Under 2 k it Will, 4, c 71, where a defendant 
justilies in tresjiass under a ju'ofit a prendre as 
enjoyed thirty years “ next before the eoinmenee- 
ment of the suit,'’ a life estate, wliicli lias existed 
during part of that, time is to be excluded from 
the computation. 'I'licreforc, where the plainritf 
rejilied to such a jilea, that a life estate existed 
(luring part of the thirty years, which allcgaliou 
was traversed by the defendant. ; —Held, that 
on this issue the defendant was entitled to 
succeed, it appearing tliat the life estate existed 
during part of the thirty years, hut that the 
defendant enjoyed the riglil "elainied for twenty- 
five .years before its eonuiieiiectneiit, and five 
vear.s after its termination. Chiaton. y. Corhi/, 
IIL. ,1., Q. B. 231); 3Q. B. -113. ‘ 

Ideas of twenty and forty years’ user respee- 
j lively, under 2 k .‘5 Will, f, c. 71, are noi suji- 
Itoriod b.y jiroof of user for forty years and 
; upwards, before the eoimnenccincnt of tlie 
action, to within fourteen inoiitlisof it. Some 
, act of us(‘r mii-st be shown to have been c.kci- 
' cised in the .vear in whioli tlie action is brought. 
Bout- v. Cor pent ev (I Ex. 823 ; 20 L. ,1., E.x. 
37-1 ; 13 Jur. 883. 

Extent of Eights.]— I’o an action for 

polluting a stream, and impregnating it. with 
noxious .suhstanees. whereliy the i)laniti1T was 
unable to drink the water, diifendanf. [)l(.'aded an 
immemorial right to use the water of the stream 
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for the purposes of his trade of a tanner an»l 
fellmont^er, and returning it polluted to the 
stream wdien so used, and also prescriptive right 
for twenty and forty years resi)e(‘,tively. The 
plaintiff; new assigned that he sued not only for 
the grievances in the jilcas admitted and at- 
tempted to be justified, but for that the defen- 
(liinr 1 ‘oinmitled the grievances over and above 
what the defences justified. At the tri.al, it ap- 
peared that the defendant and his father and 
grandfather Itad for a long series of years carried 
on the bu.siness of tanners at the place in que.s- 
tiun. using the water of the stream as they 
wanted it ; but that, within the last twmlve 
years, the tannery business had been enlarged, 
and the bu.siness (and consequently the j)oilu- 
tion of the stream) increased fonrfohl. Without 
-leaving' anything to the jury, the judge ruled 
that the -defendant was entitled to a verdict on 
all the issues except the tirst and .second ; — 
Held, that, whether the pleas wer-e to be under- 
stood as claiming an immemorial or a prescri))- 
tive right, not limited to the purposes of 'the 
tannery, or the more limited right to use the 
water for the purpcises of tlie business as carried 
on more than twmdy year.s ago, the verdict was 
not warranted bv the evidence. Moon- v. Wohh. 
1 C. B. (N.s.) BTS. 

'i’he idaintiff and the defendant occupieil con- 
tiguous portions of lamf. For more than forty 
years, and as far back as living memory went, 
the ocou} liens of the plaintiffs land bad been in 
the habit of jrassing over the defendant’s laud to 
a brook which lay on the (Aher siflc of that land, 
and of flamming up the brook, when necessju-y, 
so as to force the water into an ohl artificial 
watercourse whicli rufi across the defendiint’s 
land ru the jilaiutiffs laud. They did this for 
tlie ])urpose of .supplying their cattle with water, 
whenever they wanted "the water, except when 
The owners of the tlefoudanfs land irsed the 
water, as tliey did at certain seasons of the year, 
for irrigation : — Held, tliat ujion this evidence, 
the jury was warranted in inferring an user, as 
of right, by tlio ocoujiiors of the jilaintiff.'-' laud, 
of the easement on the defendant’s land, ami, 
that for the interruption of such easement, the 
qilaiutiff might maintain an action against the 
defendant. Brecon v. Wntfo, o El. ik Bl. i)8t) ; 
27) L. J.. Q. B. 1 1.” ; 2 ,Iiir. (X.s.) olfi ; 4 W. K. 820. 

In an action for cutting lines of the plaintiff, 
and throwing down the linen thereon lianging, 
the defendant ])lcaded that he was pos.sessed of 
ji close, and because the linen was wrongfully in 
ami upon the close he removed it. Replication, 
that E., being seised in foe of the clo.se and of 
a messuage with the appurtenances contiguous 
to it, conveyed to H. the messuage, and all the 
easements, liberties, privileges, &;c., to the mes- 
suage belonging, or therewith tlien or of late 
usuil ; tliat, before and at the time of such coii- 
vi'yanee, the tenants aiul oecuihors of the mes- 
suage used the easement of fastening ropes to 
the messuage, and across the close to a wall in 
the close, in order t<i hang linen thereon, and of 
hanging linen thereon to dry, as often as they 
sliould have occasion so to ilo, at their free will 
and pleasiii'e, and that the plaintiff, being 
tenant to H. of the messuage, did jmt iqi the 
linens : — Held, that proof of a privilege for the 
tonanis to hang lines across the yard fur the 
l)ur\)osc of drying the linen of their own 
families only, did not support, the alleged right, 
Drriroll v. 'fowler^ ,8 B. & Ad, 735 ; 1 L. J,, 
K. B. 228. 


' Where a party claims an casement, and proves 
only a pai-t of ]ii.s claim, the easement pinvi'd 
constitutes a (lifterGut: easement from the one 
olaimed, and the claimant cannot obtain relief 
in equity. FiBibi 

— — Unity of Possession.]— A plea of enjoy- 
ment of a ])rolit a prendre for sixty years is. 
defeated by showing unity of ]>os.se.ssiou (luring 
part of the time, .and unity of title i.s primA 
facie evideuee of unity of possession. This may 
be shown on a traverse of the plea. Clayton, y. 
Corhy, r> Q, B. 41i) ; 11 L. J., Q. 1\ 28i). 

User short of Thirty Years,]— Although,, 

by 2 A: 8 Will. 4, e. 71, s. (5, no presumption in 
favonr of the claim is to be derived from a user- 
short of thirty years, the statute does not take 
from sncli shortei' user its weight as collateral 
evidence of a grant. Ilanmer v. Clumce, 84 
L. .1., Ch. -1 18 ; 1 1 .fur. (X..S.) 8<l7 : 12 L. T, i(:8 ; 

18 W. 11. 556. 

B. riirVATE WAYS. 

1. By Ghant and Reskiivatiox. 
a. Particular Description. 

Mining Property — “Free and Convenient 
Way.”] — Under the grant of a free and con- 
venient way for the pur[)ose of carrying coals 
(among other articles), the gnautoe has a right to 
lay a framed waggon-way. 'Srnhounc v, Ch risfiaa, 

1 Term Rep. 561) ; 1 R. R. 800. 

Under a grant of a way from A. to B. in,, 
through and along a particular way, the grantee 
is not justified in making a transverse road acims. 
the same. Ib. 

“Waggon or Cart Road,”] — H., being the. 

owner of certain land ami the mines tlierenndev, 
by indenture cunveyed thesuifacc to C. ; lint he- 
excepted and re.served a waggon or cart road” 
of the width of eighteen feet, to be at all times, 
thoreafior kept in repair at his own costs and 
charges : — Held, that those words would not 
enable H, to lay down a railroad or tramway for 
the carriage of coals rai.sed from neighbouring- 
collieries belonging to him. BUklor v. North 
y'itaffordnhin-. Rij. 48 L. J., Q. B. 248 ; 4 Q. B. D. 
412 ; 40 L. T. 801 ; 27 W, R. .540—0. A, 

“Full and Sufficient.”] — By a lease of’ 

mines the le.sseos were authorised to take and 
use “ full and sufileieut rail and other ways, 
patlis .and passages to and for the said lessees 
and their agents, .servants and workmen, or 
others,” to carry away “all or aiij' of the coal, 
eanuel, slack, iron ,'iud ironstone, the produce of' 
the mines thereby demised, or any other mines” : 
— Held, tiiat the lessees, by virtue of tiiis clause, 
might lay down a railway for Hie carriage of 
coals raised by them from the pits of adjoining 
collieries worked by them, and that they wore ■ 
not restricted to using the railway for the 
carriage of coals raised by or through the pits 
of the mines demised to them by the above- 
mentioned lease. Ih, 

Foot and Horse Way.] — A reservation in a 
lease of a right pf way on foot, and for horses, 
oxen, cattle and sheep, docs not give any right 
of way to lead manure. Brunton v. Hall, 1 
G. & D. 207 ; 1 Q. B. 792 ; 10 L. J., Q. B. 258 ; 

6 Jur, 840. 
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Exteat of Graat.'J— When a private way is 
ip'fuited over a piece of land of stipulated diincu- 
sions. the grantee is not entitled to Ihe use of 
every s(ptaro inch of tlic surface of the land ; all 
that the grant confers upon him is a reusonahlc 
eaioynicnt of the lantl as a road. ClijI'ord v. 
.I/M -i;i J. J.. 0. p. 2ar>; L. it. D 0. V. :u;2; 
;-50 L. T. 4(i5 ; 22 AV. 11. S2.S. 

llv aiv indenture of the 17ih May, 1872, lo 
which the defeiidani was a party, A. bought a 
plot of ground for building a hnu.se, and p<nver 
was given to her to erect as part a [lortico 
ja'ojoeting into a i)rivate road upon the west side 
thereof, by an indenture of the 3nd Augii-st, 
1872. to wh'ieh also the defendant wtis a parly, 
another plot of ground was conveyed to the 
plaintiff with a right of way over the private 
road hefore tnentioned, which was to be forty 
feet wide; and the defejidant covenanted with 
the plaintilf that he had not “been party or 
jnivy to anything ” whercljy the premises grantoil 
by liim were or might he “impeached, affected 

• or incumbered in title, estate or otherwise how- 

• soever.” A. erected a house u)) 0 u the })lot of 
ground bought by her. and built out. a portieo 
U])ou tho west .side ; the eoliimns of the portico 
stood in the carriage-way of the private road; 
the bases of the eoluimis vvere live fotd, in widtli 
and two feet in de})tli ; — Keld, tliat, by tlic 
iudeiitinr of the 2ad of August, 1872, tlic jilaiiitilf 
was entitled only to the reasonable oiijoymeut 
of a right of way over tlic ])rivate road, and not 
to the use of every snuare inch of the surface of 

;a road forty feet wide; that tlio portieo did 
not interfere with the reasonable enjoyment of 
the road by the plaintiff, that, the defciidant’.s 

• covenant had not been infringed, and that he 
was nut liable for breach thereof in an action at 
the suit of the iilaintiff. Jh. 

Benihlo. that if the phiititilT’s mijoyineiM of 
the right of way over the jirivate ro.ad liad hceii 
interfered with by the portico the dcfeiulant 
would have boon, within the ineaiiirig of liis 
covcuaut, parly and privy to a filing which 
impeached, affected and inomiibercd tlie grant. 
. of the right of way to the plaintiff, who might 
therefore have maintained au act.iori against Hie 
; . defendant. lb, ■ 

Over Waste Land.] — A private, right of 

way over waste land, or a line betwoea two 
points, is not nece.ssariiy a right over every part 
(if the land, and the owner of the .soil may 
enclose on each side of it, leaving a eoiivenien't 
\M'ny, Jluttou v. /lumlwnt, 2 F. ic F, 21 K. 

Way abutting on Eoad.] — A. granted to 

B. land of uneipial width, described as abutting 
. on a road on hi.s own soil. It abutted on the 
broadest part of tho road, hut in the navrowG.st 
part of it a iuiitow strip of the grantor’s land 
intervened between the road and the premises 
granted :-~Hdd, that the grantor and those 
- claiming under him were concluded from pre- 
venting the grantee from coming out into the 
road over this .slip of land. Mobai'ts v. Jutrr, 
1 Taunt. 495 ; 10 It. 11. 592. 

A grant of a right of “ ingress, egress and 
regress” is a grant of a right of way from the 
locus a quo to the locus ad qucin, and from the 
locus ad qncra forth to a.ny other spot to which 
the grantee may lawfully go, or Viaok to the 
locus a quo. By a deed, of conveyance from a 
railway company of a close of land the grantee 
, ■ was given a right of free' “ ingress, egress and 




rcg.re.ss,” lo and from eertnin privule roads which 
hounded the close and led to the railway station 
and on to the public, highways ; — Held, that ilui 
grantee W’as eiititUid to pass from Llio close lo 
the private roads, and thence to (lie jnihlie 
highways, or in the rcvm'so direction, a,nd was 
nut limibsl to passing fi’oin the close lo tho 
railway station, or vi(v versa. SoDirr.'iii v. (h't'nt 
I(V.vbvu/. Ihj.. 4(1 .L. T. .SS;b 

Construction of Deed.] — A conveyance to 

the iilaintilf grantet! (n him a rigid of way 
through the gateway of the vendor bwhieii 
ojioned into a close afterwards bought by the 
defendant) to a wieket-gate to he creeled by the 
plaiutitf at a given point into a piece of garden 
ground, part of the premises purehased by the 
plaintiff. The plai[d,iff Imilt a earbslied on this 
piece of garden ground elo.so to the jioint where 
the wicket-gate was to be, and e.laimed a right of 
carriage-way In it : --iIeld, ihnt he was not eou- 
iined to a i'i,ght of footway, but was entitled to a 
right of wav for .all purposes. v. /{chon, 

40 L. ,J.. f'.h. 120; h. li. 0 (Ih. 100; 24 L. T. 
209; 1!) W. II. HOS. 

A eon viyanee of a, iiieee. of i’r(*ehold ground 
with a messuage thereon, adjoining a eoyered 
gateway, “ together witii the exelu.sive use of the 
said gidevv'ay,” was held lo eoiifcr not merely 
a right of way llirongli Ihe gateway, btd tlu> use 
of it for all pin'iioses. tremble, that it passed the 
ownersliip of the gatewav. /{rilli/ v. /hii>tk, 44 
Oh. 1). 12: 02 b. t. 578 ;':ts W. li -1 84. 

The defendant was ownei- in fee of a, dwelling- 
house, together with a cottage and stable be- 
longing to it, enlled BosevUle, and was also 
owner in fee of an adjoining farmstead and farm, 
having a ]irivate road which led from a high 
road ’to tlie farm bnilding.s, and [lassed clo.se to 
one side of the stabli.* of llosevillo. By indenture 
of the Isj. of May, ISUd, the d(4‘eudant deuus(;d 
Boseville to ll. for leu years. 14. entered on lluj 
pi'omiscjs, and built over the .stable a hay loft, 
with two openings towards the private* road, 
having tirst olitained permission from the defen- 
danl to do so, ami also permission from him and 
the then lenant, of the farm to use the farm 
road for thepmposo of bringing hay', straw, tyc., 
tu the loft, that being the only uece.ss to llnf 
o])etnngs in the loft, II, and tlie sub-tenants 
occupying JJoseville continued during the term 
to Use (he road up to .May. 1870; at (1ml time 
the plaintiff agiwd to })Urehase I’o-.eville of the 
defendant ; tuid by deed of the 2nd of August, 
IS70. Uosevillo was conveyed by the defendant 
to the ]ilaiiditf in fee, “togetlier with all . . . 
ways and rights of way, , . . ea,sGmen1s. and 
apjiurt('nanee.s to the .said dwelUng-lHuise, cottage 
and hereditaments, or any of tliem tipperlttiniug, 
or with the same <n' any of them now or hereto- 
fore dcmi,s(*d, oceu]ded, or enjoyed, or reputed as 
part, or piireel of them, or any of them, or a])ptir- 
tentint tliereto”: — Held, lhal the riglit to use 
the farm road for Ihe aforesaid [mrpo.ses passed 
lo tlie jilaintill under (he above words. Jlai/ v. 
Oxlvij, 4 t h. J., (., 1 . B. 210 : L. B, lo Q. B. 860 ; 
88 L. T. 164. 

In a lease the demised pretni.sos were dcserilKid 
as “ all that plot of land Ituunded on tlm east 
and north by^ newly'-mtide streets, a plan whereof 
is (indorsed on thc-e presents,” and tho lessee 
covenanted to kerb the cansoway,s adjoining Itie 
lands. The site of tlio new' streets was tnarked 
as suoh in the plan indorsed: — Held, that this 
amounted to a grant of a right of wa,Y along 
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A n.'^ht oi waYwasgraiiteflby deedas follows • 

a latable share and proiiovtion tovvar<Ls reiaidi S 

niticot. in an action by die assinueo of A 
.•Vaiust a stranger, for obstructinL'' the rii^ht •— 
Hold hrst, that the plainlilf niight n erlv 
■desonbe it as a right of way from ! 

^verlho?^ ''‘ ^^“ckingham-srreet. throngli and i 

Held^ also, that the private right of w'av so 
granted was not extinguished by the .sub.seQuent i 
■dedication ot Pmckingham-street to the public, t 

A, sold to B. two dwelling-houses, a coaeh. t 
hoii.so and stables, and a field, together wdth all c 

fhl n 1 I t'- /’•/'Afterwards made a gate from e 

iShtSf S-'" being a ri; 

?i nl s ab e?onH ^f^'^l^ing-bouses, coach-honses ei 
22 L. ,r Ex ?? ■ S Ex. 187 ; of 


1. the occupation of the land as a nursery aarden 
.. but gave a right to the rea.sonable use of the way’ 
i f '*^’fA'A‘ •'All pm-poses; that tlfe 

plaintiffs mode of access to his land was not 

: Jif . bi'int was most convenient to hini- 
suit that tlie defendant’s building was a siib- 
■ rf l^^^^’fA^A-ence with the plaiij>i-if,s right of 
waj, and a mandatory injunction for it.srenioval 
nnist be granted. Skctchley y. Benjer, 69 L. T. 

— Appropriation for Streets,]— A nrivate 
tenants for life to grant 
budding leases, empowered the lessors to lay 
out ainl ajipropriate any part of tlic land 
aiithon.sed to be leased as and for a wav, street 

for ?h ' oonyVniencesi 

foi the general impror-ement of the estate, and 

iltld, that exclusive private rights of wav 
over laml, so appropriated for a wav, mio-ht he 
I .^™itod to particular lessees, as such appropria- 
tion fhd not confer a right of user bVall the 
tenants and occupiers. T17//fc v. Ur.on, 5 H. & N 

fT.-iyrsV^ElL^ Jar. (X.S.) 1361; £ 


"^fAuitation of User — 
Substantial Interference.] — Tlie nhiinti+f in 
imrchascd Kus. 1. 2, ami :b 
and ceitaiii land in the rear thereof wlvinli 

vdtr-f riSit ^ r fa^^ether 

Witti a light ot way on foot along the vvmv or 

SiP ''^'-’^^Aired blue in the plan on the cLd 
ran from E.-lane alono- the south’ 

Sllf^W above-meuiircJ 

Und of the })laiutiff. Ihis laud was at the date 
f ff‘g Goavejaince, and had ever since been, used 
a ^lurscry garden. The pas.sagc w.as for the' 
pea.cr part of if,. JengtL, ablint rhree ibc vk " I 

icachul the jdaiuMls land, from which a gate 
about three^ teet wide opened on to it. The 
defendant had erected a building, partly on 

thn^vv'V*^'^‘’”i"^''/ ^AAS own. aiul partly on 

e V der em of the passage, thereby rediicing7t! 
Sn ff / ‘*"Ait three feet, reduchig 

ll / ”Atage of the plaintiff's laud on the passa4 
by some seven feet, .and ])reventing the erect?oi? 

HjAj!A^Afl on his land of any greenhouse or 
hv "Ai the passage 

the thiei //?Apied the exact site of 

the tlnee-foot gate :-• -Heiil, tliat the grant of the 
footway was not limited to a way suitable for 1 


so Evidence of User.] — An indenture nf 

nt le.ase demised to K. propertv, includino' a yard 

c. tosette»,via tteVigit ;i 

executois. administrators and assigns, hi.s and 
I- then- servants, agents and workmeA. hoiSs 
pAA‘A''Aiges, from ,U-street to the yard 
- and voikshops as at jiresent by K. eidoved 
i' deb-ninf T'"T mspectively are more particJilLly 
A delmeatetl and described on the iilan drawn on 
IS the margin of these presents coloured red and 

r SI 

I, brant, and on the evidence of user tint 

i JSo ' ^ H "'^Aole of the premises 

d CO oured green Ano,, v, 2.s W. II. Si4 

/ !‘‘A^ where the turning of a car- 
a ii.ige or eart is necessary to the yonveiiient 
s eiijoynient ot the doiuin.aiit premises such a ri»-ht 

’ I SSw^^rr/f AAA’Aybe apaid^I:? 

. TJie court will imt deedi^'a g^ato that 
: «“>■“>«* 

: i.,rr 0^ Grant.]_I}y a deed 

dated in 1830, the grantor coiivev-ed in fee farm 
• land in the manor of A., in the count! of 

^A^A^Aipting and reserving out/if the 
pant all mines of coals witliin the fields and 

territories ot A. aforesaid, together witJisuflicient 

wfiy-leave and stay-leave to and from the said 
liberty „f einkiu., S 

tint tiler ilieliM ky the ui’ivbtecs, 

tnat thc 3 , tbeu heirs and assigns '• should m ve 
simh accupomed recompense ^for digging- tud 
bi taking the ground within A. aforesafd in 
which any pits should thereafter haiipen in he 
been usual y 

gnmi aiid allowed there in like cases.” By 
piolher deed ot the same date, the s,ame iiartiel 
j umvcved m tee farm, to other persons, land in 
the manor ot H. (adjoining A.), with a like ex- 
eeptioii, reservaiion and covenant: — Held tliat 
that right was not confined to such ways as wer! 

thegrant. Dandv icll. 

Ex ^ ^ Bailw. Gas. 27 ; 9 L.S., 

Held, also, that, under the reservation in the' 
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fonucr (]eoJ, llic coal owner conlcl not, cuny over 
A. coals Kot in II., althouf^Ii iiart t)f the same 
mineral fiekl. 10. 

Lawful User.] — ^AVhere there is an exju'ess 

grant of a private right of way 1,o a pavtieultir 
place, lo the unreal rioted use of which thegraiitee ! 
of the riglit of way Is entitled, the grant is not to j 
be restricted to aeecsato the land forpuriioses for , 
which access would bo reipiired at the lime of. 
the grant. Jly an iiiclosurc award a road w;is 
set out as a cfUTiagc road and drift wtiy from a 
highway tc» eortain of the enclosed lands. The 
defendants, a railway oomiiany, accpiirod some of 
these lands, and built a eattle-jien thereon, ad- 
joining their railway, anti used the road for the 
jiassagc to tind froin the highway of oatile that 
were to be nr liadbecn conveyed on their railway, 
such user being much greater than the user at 
the time of the grant, whitth was exclusively for 
agricultural purposes ; — Kehl, that this was a 
lawful user on their ]iart, anil tliat they were not 
restricted to the ti.ser which existed at the lime 
of the grant,. Fi)h‘7i.y, (r. IT". Rif., “> Kx. II. 2").! ; 
41 L. T. 7:-Il ; 2H W. 11, 22‘l ; 44 ,T. I*. S. 

Customary User.] — A deedre.servod to <i, 

aright of way over a yard '• to the .stable and loft 
over the .same, and tlie space or opening iiiider 
the loft, and now used a.s a woodhouse,” and also 
the. use of the yard *' iti common with A. and his 
tenants for the lime being, it being the intent 
that the whole of the yard should lie open and 
undivided as the same then was, without any 
other bnildiiigs to he erected tlieremi, and tliat 
the yard should bo used in eonminii by the oeen- 
})iers of A.’s and ti.’.s inessnages, in the same 
mannor as the tenants thereof had lieen accu-s- 
tomed to use the same.'’ (>. oon verted the loft., 
and the s]iace thereunder, which had heen used 
as a woodhouse, into a cottage : — Ikdd, lirst, | 
that the deed did not justify (I in usin.g the yard , 
after the cottage was built, foi' that suoli ti user 
was not the accustomed user which had been 
reseTYcd. AUdii. v. (rmime/A 1’, & D. 5K1 ; 11 
A. & E. 7fV.) ; '.) L. .J„ Q. 11. 2r>8. 

Held, secondly, that the reservation of the way 
“ to the space or opening under the loft, and now- 
used as a w’oodhouse,” was to be taken as identi- 
fying the locality, and eotifiiiing the way to a 
piece of open grounil generally, and not speeifi- 
cially to a woodhouse ; but that the eonvensiou of 
the open sjiace to a cottage was .an alteration in 
sabstnnee, and that 0. had no right of way to the 
..cottage. Ib, 

No Defined Way — Definition by user — 

Bight of Grantor to alter Direction.] — By lease, 
dated in 18(52, the H. railway ilcmiscd to the 
plaintiff, for twenty-one year.s, the space uinler 
and within one of the arche.s supporting their 
.station, together with a right of w-ay for him, his 
servants, agents and custoineivs, with or without 
cart.s and carriages, from the said arch into 
V.-streel. At the time of the kmsc, and for 
eight years after, the only wniy hy which the 
get to V.-street was by passing 
over an open space lying in front of the plain- 
tiff’s arch and the adjoining arches, in a 
northerly direction, in front of tw-o arches occu- 

iod by other tenants, and then, turning east into 

k-street. The plaintiff used this way exclusively 
till 1880. In that year the company made a way 
into V.-street, a little to the south of the plain- 
tiff’s arch; after this the plaintiff’s carts occa- 




sionally used lias new way, bul more gen era lly 
contuiucd If) use the okl one. In 1882 llic emn- 
pany jmt a fenei* acro.'^s llm open space, liarring 
the old way used hytiie ))luin(ilV, bill tbev made 
gates in this iVnc.i*. and gave ibe plaintilf keys. 
Tlie ])lainliff conliniied till 1888 fo use 1 be old' 
way tlirmigh llic I'encc by means of tliisc gaits. 
Tbc right of way granled was in no w;i,y deliucd, 
in.tbelcaseor tlie plan llicrcon.and had never been.- 
paved, sot out, or olherwi.se iletincd on llio lanil. 
In .December, 18,88, tlm conniany put new lock.s 
outlie gates, and claimed to prevent the })I,aintitlf 
passing tlirough, ami to eontUie liim to the way- 
made in 1880. The plainti-ff brought this, fiction, 
for an injunction restraining the company from 
closing tiic gates or preventiiig him ])as.sing 
through tbein ; — Held, that, the right of way 
grunted by the lease being undefinoil liy tlu; 
ilceil, the light to ihiine the line it .sUoubi take 
was vested in the comjauiyas a grantor, but Unit 
the compa.ny, hy their action in put ting up the 
gates and giving the jilaintifV key.s, Imd, defined' 
the way and could not afterwards alter it, and 
that the injunction must be granted. Dramn v. 
ri. K Ml/., ill L. T. ;177. 

Duration of Grant — Leasehold Interest in 
Dominant Tenement — Subsequently Acquired 
Fee.] — If tlie owner of land p-oloureil green on 
pliiii) eovenants and grants with and to the 
yearly tenant of adjoining bind (eoloured, pink), 
'that the latter and his heirs ariil assign, s may 
have a right, of way from the “ pink hind over- 
the “green” land, and the yearly tenant stih- 
serpieiitly aetiuiros the fee of the “ pink ” land, 
it is a question of construct iou of the ileed of 
grant and eovenunt whether the light of way 
tenuinates with the. yearly tenanoy, or continues, 
to subsist in favour of the eoveua'ntee, his heirs, 
and .a.ssigns, owners of the “ pink ” land, and, 
where the latter is the true ron.st ruction a lessee 
of the assignee of the heirs of the covenantee 
has the enjoyment of the risrht of wav. Jli/mrr 
v. Jlelh-o)/, 88 L. J. Cli. ifflt! : [1807] 1 Ch.o28 ^ 
7(iL. T. I'lo; 4.') W. 11. -ill. ' 

Personal Privilege for Life of Grantee.], 
— A.'s and B.'s lands adjoiiuid each otlier, A.’s 
land being on the south and B.’s on the north, .and; 
about the middle of the boundary was a gate into. 
B.’s land at the end of a lane or road leading 
to thi,s gate from the public street, and passing 
through A.'s land. On the eastern side of B.'s 
laud adjoining the highway, was a house in a 
ruinous state, which was once, in 1880, a dwelling- 
house, and ill the centre of B.’s land, equidistant 
from the gate and theliou.se, and surreunded by 
a garden,^ was a separate bui.liling, tlicn used as a 
kitchen for the house. The remainder of B.’s. 
land had been partly and at different times, 
gartlen, orchartl, grass, &c. The owner of A.’s- 
and B.’s premises, wlio died in 1880, by ids 
will devised to his nephew, B.’s jiredeecssor, the 
kitchen and giardeu. The will then continued as 
follows; — “1 will and direct that my nephew, 
John Harrison, siiall have the ]U'ivilcge or right 
of a road for loading conlsnufi dung, and other 
nece.’sary things, through the gate, to tlie kilehon 
and garden.” This j'ighl, of a road, whie.li was 
the lane or roail above mentioned, was at that 
time the only approach to the kit chen and gari 1cm. 
Shortly afterwards tlie remainder of the p 7 'eraise.s, 
now occupied by B. came hy inheritance into tiio 
poisseasion of John Harrison, whereby he hud 
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higlwuy tlm:)ugh the nimecl legally appnrtenatit ; or milesa it appears from 
igb the ujily ap})roauh for a the grant itself that the |)artiea meant to use the 
through the way in dispute, word in a sense more extended than the legal 
he business of a coal higgler, one, Ikirlou) r. llhodes.'d Tyr. 2S0 ; 1 C, & M, 
^ a stable for his horse, and 4-31) ; 2 L. J., Ex. 01. 
with liis cart and horse : — 

lut of a right of way was “Eight occupied or enjoyed as Parcel or 

ii-ivilcge for the life of the Member” of Tenement granted,] — A railway 

by the words of the rlevise company, purchased, under the powers of their 
uont passed, aud act, a piece of laud on which was a stable. By 

r of tlie testator the conveyance to the company the premises 

L beyond the life- were gimited together with all '‘rights, membens, 
33 L. T. or appurtenances to the hereditaments helotigiug 
or occupied or enjoyed as part, parcel or member 
thereof,” The vendor had many years previously 
made a private road from the highway to the 
under- own land for his own conve- 

nience, and had nsed it ever .since; the soil of 
this road was not conveyed to the eonipany and 
no express mention of it was made in the con- 
bv these The plaintiff refused to allow the 

B & C 100 ■ 3 company to use tlie road Held, that notwith- 
9 (; ]| 9 h 7 staiidiiig the unity of possession of the stables 

aiul the private ro<ad at the date of the convey- 
-In an action o,nce to the company, a rigid of way passed to 
wav, leading the company nnder the general words in the 
conveyance. Jury v. (L. K. 10 Q.B. 360), 

and Wattn v. (L. E. B Ch. 16(5), followed. 

G. ir. By., 26 Ch. D. 434 ; 61 L. T. 


b. General "Words. 

“All "Ways appertaining.”] — "VViiero. 
lease described a road demised and the ways 
granteil by the woitIs, ‘‘all wa 3 ^s thereunto 
appertaining,” it seems that a right of 
the original lessor’s soil \vould not pass 
w’ords. J/ardinff v. Wilsi J ' ' 

I), k. 11. 2H7 ; 1 L. J. (O.S.) K. B. 233 

“ All "Ways used before with.”]- 
for the disturbance of a right of ^ , 
from a puljlic street through Ihc dol'eudunt' 
premises to a yard at the back of tlie plaintiff’., 
house, oi'igiually forming part of the premises Baj/lei/ v. 
demised by lease to the defendant : — Held, that a 337^ — 0. A. 
grant of ‘' all wa}^s, used or enjoyed before with ” The fact of the stable having been purchased 
the plaintiff '.s premises, was good, though there, by railway eom]jany for the purposes of their- 
was no express grant of the in question, undertaking did not preelutLe them from claim- 
Kaoygtniy.Lumit, 1 D. & R. ."iOG ; 5 B. & Aid. 830. log the right of way so long as they used the- 

]>remises as a stable ; which they might lawfully 

“ Ways now or heretofore enjoyed ” — ^Way at do till such time as they were required for the 
Bate of Grrant physically incapable of Use.] — In .special purposes of the railw.ay, or tvere sold as. 
.1872 the owner of two adjoining pieces of laud superfiiious land. 'Whether tho'railw, ay company 
granted one to the plaintiff and the other to the would be entitled to claim the right of way after 
tlefondaiit. The grant to the pdaintiff contained they h,ad ceased to use the premises as a stable, 
the general words, “ together with all ways, Ac., and land converted them to some })urpose con- 
easements, aud appurtenances whatsoever to the neeted with the railway, queere. Ih, 
said tenement and premises herobj’- granted, or 

any part thereof, lunv or heretofore held or Access “ to and from every or any Part of the 
enjoyed, or reputed or known as part or parcel Parcels” — Intervening Lands of Grantor — Bse 
thereof, or appurtenant thereto.” — Prior to 1862 of one Line of Access,] — Where the right of 
the occupiers of the two tenements had used in acce.ss to a private right of way over land, 
common a formed private road, for the purpo.se belonging to the grantor has been granted “to 
of going to ami from their respcGtive tenements and from every or any part of the parcels” 
to the high road. — There was access t<,) the plain- couvyed to the grantee, the latter jind hissuc- 
tiff’stenernout from the high road without passing cessors may avail themselves of such right at 
over the jirivate road, bur the only access to the any point, notwithstanding that only one par- 
defendant’s tenement was by means of that roafl. ticuhir line of access has been made and -used 
In 1862, by the permission of the owner, the during a long period. Cooltc v, Ingmm, 3 R. 
then oecuiiier of the plaintiff'.s tenement built a 607 ; 68 L. T, 671. 
wall whicli entirely separated his tenement from 

the pjivatc road, aud from that time down to Implication — Streets not yet formed.] — By a 
1872, am! afterwaixls, with one exception, down deed of conveyance land was conveyed to the 
to the issue of the writ, the occupiers of the respondent, ’s predecessor in title, “ the situation, 
plaintiff's tenement made no use of the private dimensions, and boundaries whereof are particn- 
road, ])ut obtnincil access to the tenement directly larly described in the map or plan drawn on 
from the high road : — Held, that under the cir- the.se ])resents . . . together with fill streets, 
cum.stanccs the inference that the word “hereto- ways, rights, easements, and advantages.” The 
fo]’c'’ in the grant to the plaintiff was tused in its plati showed .a piece of land ,at the intersection 
ordinary grammatical meaning was rebutted, aiul of “G. Street” aud “ M. Street,” which were 
that no right to the use of the private road passed delineated communicating on a level. The land 
to him. it’cev. Siddimfi, 22 Q. B. D. 224 ; GO L. T. was in fact, at the date of the conveyance, waste 
345 ; 37 W. R. 228 ; 53 J. P. 24(5 — C. A. building land on the outskirts of a town, and 

neither of the streets had been made or dedicated 
“ All Ways to the Same belonging.” ] — ^Where to the public. The soil of the intended streets 
one seised in f(;e of premi.ses, and of the soil over was tlic property of the vendor. Houses were 
which a way. not of necessity, has been used by built on the land fronting M. Street, and both 
the oecujdcr of them, grants those premises “ with streets were made, and used as streets ; but the 
all ways, roads, &;c. to the same beloiiging, or in appellant company afterwards made a branch 
anywise appertainiug,” no way will pass, unless line passing under G. Street, near the jjroperty in 
VOL. Y. 35 
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loss. 


fimuci deed, Ihc; coal owner could not curry over 
A. coals gf't in H., although part of the same 
nnnenil field. 

lawful User.]— Wlievc there in an express 

grant of a jmvnie fight of way to a particular ^ 
place, to tlic imreslricted use of which the grantee | 
of the right of way i.s (intitJcd, the grant is not to | 
be restricted to access to the land for purposes foi' I 
which access would be rcquiretl at the tinu; of i 
the grant. By an inclosnrc award a road was ^ 
set (int as a can-iago road and drift way from a 
Inghway to certain of the enclosed lands. The 
defemlimts, a railway (iompany, acquired some of 
these lands, ami built, a cattle-pen thereon, ad- 
joining tlieir railway, arul used the road for the 
passage to and from the highway of cattle that 
were to be or had been eouvcyetl on their railway, 
such user being much greater tlian the user at 
the time of the grant, which was exclusively for 
agrieuitunil purposes : — Held, that this was a 
lawful user on tlieir part, and that they were not 
restricted to tlie user which c.xislcd at tlie time 
of the grant. (?. 11'". o Kx. U. : 

41 L. T. 7:il ; 2S W. R. 22!l ; 44 J. P. H. 

Customary User.] — A deed reserved to (5. 

aright of way over a yard *• to the stalile, and loft 
over the same, and ihc space or opening muler 
theloft, and now ii.sed as a woudlmnso,” and also 
the use of the yard “ in conunon with A. ami his 
tenants for the time being, it being the intent 
that the wliole of the jrard slionld lie open and 
undivided as the same then was, without any 
other huil<lings to he erected thereon, and tliat 
the yard should be used in common bj’- the ocen- 
jiiera of A.’s and tb’s mossiiagos, in the same 
manner as the tenants thereof had been accus- 
tomed to use the Eame.” (1. converted the loft, 
and the s]iaoe thereunder, wliich had liecu nscil 
as a woodhouse, into a cot.tage : — Plehl, first, 
that the deed did not justify (bin using tlie yard 
after the cottage was built, fur that such a user 
was not the accustonu'd user which had been 
reserved. AUtm v. Oomne, B P. & D. .oiSl ; 11 
A. & E. 7.V.) ; i) L. ,1., Q. B. 258. 

Held, secondly, that the reservation of the way 
“ to the space or opening uiulor the loft, and now 
used as a woodhouse,” was to be taken as identi- 
fying the locality, and confining tlio way to a 
piece of open ground generally, and not speoifi- 
cially to a woodhouse ; but that the cemversiou of 
the open space to a cottage was an alteration in 
substance, and that G. had no right of wav to the 
/7a 


— No Defined Way— Definition hy user- 
Eight of Grantor to alter Direction.] — By lease, 
dated in 18(52, the 8. railway demised to the 
plaintiff, for twenty-one years, the space under 
and within one of the arches supporting their 
station, together wiih a right of way for him, his 
servants, agents and customers, with or without 
carts and carriages, from the said arcli into 
V.-slrcot. At Ike time of the lease, and for 
eight years after, the only vvay by which the 
plaintitf could get to V. -street was by passing 
over an open space lying in front of the plain- 
tiff ’s arch and the adjoining arches, in a 
northerly direction, in front of two arches occu- 
pied by other tenantSj and then turning cast into 
V.-stveet. The plaintiff used this way exclusively 
till 1880. In that year the company made a way 
into V. -street, a little to the south of the plain- 
tiff's arch; after this the plaintiff’s carts occa- 


sionally usecl ihis new way, bul more g('m‘rally 
continued to use, the (tl<l one. In 1882 the eont- 
]>any jtnt a f once across ih<‘ ojieii spnee, l>;\n'iim 
Iho old way ustiil by llio iilaiiitilV, but iliiw made 
.;afo.s in ibis I’emto ami gave llai jtlainlilV keys. 
The plaiidilT (!<iiilinued (ill 1888 louse lliedld' 
wayihrongii the fence by means of t lie, s(' gates,. 
The right of way granted' was in no vvay delined 
ill tin* l(‘ase or tile plan ( hereon, iim I had never l>een. 
paved, set out, or otlmrwise detineil mi the land, 
in Uocoinher, ISSS, (he eomiiany put new locks 
on the gates, a, ltd claimed to jircvent the plaintitf 
pa.ssing through, and to eonlnu! liim to tlie way 
made in LSSO. The jilaintifi' lirought tliis action 
for an injnueUou restraining the company from 
closing tiio gales or preventing- liim passing 
through them ; — Held, that the right of way 
granted by tlie lease being undetiued by (he 
tleod, the right to define, the line it shmibi take- 
was vested in the conqianyas a grantor, but that 
the cnmjiaiiy, by their action in imlting up the 
iites and giving (lie plaintiff keys, had di'jlned' 
the way and could jiot tifterwards alter it. and 
that the injimeiion mast be granted. JDcacon v. 

,S'. A’, if//., (il L. T. :{77. 

Duration of Grant — Leasehold Interest in. 
Dominant Tenement — Subsequently Acquired 
Fee, J — If the, owner of land (^coloured green on 
plan) eovenants and grunts with iiml to the 
yearly tenant of adjoining land (eolonred pink)' 
that llie latter timl his heii’s ami assigns may 
have a right of way from the •' })ink ” laml ovct' 
the ‘‘green” himl, .and the yearly tenant snb- 
.seipicntly acquires tlie feu oi' the “pink” laml. 
it is a question of constmetion of the deed of 
grant titid covenant, whether the right, of way 
tenninates with (he yearly tenancy, or contitines 
to subsist in favour of the eovena'^ntee, his heirs 
and a.sKigns, owners of Hie ‘‘ pink ” laml, ami 
wliere the latter is the true. eoustriU'tion a lessee 
of the assignee of the heirs of the envenantei' 
the enjoyment of the risrlit of wav. 

V. .Vrilroi/, (1(5 L. J. Ob. fiStl : [1897 ] 1 Ch.'n28 t 
7(1 L.T. Ur. ; 4.'i \V. 11.411. ' 

Personal Privilege for Life of Graatee.J 

■A.’s and B.ks lands adjoined each other, A.’s 
laml being on t he south and .B.’s on the north, amt 
about the nutldl.e of the liuundary was u gate into' 
B.’s laml iit the eml of a Innc or rotul leading 
to this g,atc from the public street, and jiussingv 
through A.’s land. On tlie eastern side of B.’s. 
land adjoining the highway, was a hoii.se in a 
ruinous state, which was once, in ! 83(), a dwelling- 
house, and in the centre of B.’s laml, equidistant 
from the gate and the house, and suiToumled by 
a garden, w.as a .separate building, then used as a 
kitcheti for the house. The remainder of B.’s. 
land hatl been partly and at different times- 
gtirdeu, orchard, grass, &e. The owner of A.’s. 
atnl B.’s premise.s, who died in 18:k), by lii.s 
will devised to his nephew, B.’s iirodeeessirr, thc' 
kitchen and garden. Tlie will then contimu'd as 
follows : — “ 1 will and direct tluit my nephew, 
John Harrison, .shall have the privilege or right 
of a road for loadiitg eoals and dung, and ot.her 
necessary things, through the gate, to the kitchen, 
and garden.” Tins right of a road, whit'.li was 
the lane or road tibovo incnt ioiied, was at that 
time the only a})])roaeh to the kitchen and garden. 
Shortly afterwards the remainder of (he premises- 
now occupied by B. came by iuheritanee into llte 
poS6e.ssiou of John Harrison, whereby he had 
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otliiT iicc'L-"' to the; ]u<ilnvay throuirh the mined legally appurtenant ; or iniless it appears from 
(hvelliiig-hun^e. tliougli the only ii])))roacli for a the grant itself that the parties meant to use the 
liurM! aiid cart was ihrongh the way in dispute, word in: a sen.se more extended than the legal 
l-h, who ciUTi(«a on Ihe business of a <x>ui higgler, one, Harlow v. llltodcs, 3 Tyr. 280 ; 1 0, & M. 
used liu; kitclieii as a .stable for his horse, and 431) ; 2 L. J., Ex. 1)1. 
made use of t lie way with his eavt and horse: — 

Held, that this grant of a right of Avay was “Eight occupied or enjoyed as Parcel or 
mereJy a persoual ])rivilege for the life of the Member” of Tenement granted.]— A railway 
grantee ; fur that by the words of the devise company purchased, under the powers of their 
nierely a life estate iu the easement i>tvsseil, and act, a piece of land on which was a .staVde. By 
it was manifestly the intention t,)f the testator tlio conveyance to the conipanj'- the premi,ses 
that th,c right should not exteml beyond the life- were granted together with all “rights, members, 
■'-•ww, 33 L. T. orappurtenances to the hereditaments boiongiiig 
or occupied or enjoyed as part, parcel or member : 
thereof. ” The vendor had inanj" years previo usly 
made a private road from the lughway fo the 
stable over his own land for his owur conve- 
nionce, and had used it ever .since ; the soil of 
into I'oad -was not conveyed to the company and 
wav over express mention of it was made in the con- 
bV these ™.y<‘^oee. The plaintiff refused to allow the 
& C 100 • 3 company to use the road : — Held, that notwith- 
; 2(1 it. R. 287. standing the unity of possession of the stables 
and the private x'oad at the date of the convey- 
-In an action to the company, a right of way passed to 

way, leading fhe company under the general words in the 
3 defendant’s conveyance. Kaf\. OieZc// (L.R. 10 Q.B. 360), 
and WatU v. Kelson, (L, Ii,.‘ 6 Ch. 16(!), followed. 

^ Ilaylcif v. O. TF. %., 26 Oh. D. 434 ; 61 L. T. 

-Held, that a 337 — 0. A. 


b. General Words. 

“All Ways appertaining.”] — Where an nm 
lea.se described a road demi.scd and the w 
granted by the words, “ all ways 
appertaining,” it seems that a right < 
the. original lessor’s soil xvould not pt 
words. Ilardiw/ v. IHhon, 2 B. ' 

D. & R. 287 ; 1 L. J. (O.s.) K. B. 238 

“All Ways used before with.”]- 
for the disturbance of a right of 
from a public street through the 
premi.ses to a yard at the back of the plaintiff'’.s 
house, originally forming part of The premise.'- 
demised by lease to the defendant ; — 
grant of *• all way.s, used or enio 3 md before with” The fact of the stable having been purchased 
the plaintiff’s premises, was good, though there. h 3 '- a railway compan 3 f for the purposes of their- 
was no express grant of the way iu question, undertaking did not precUtde them from clairo- 
Kooi/sfm V. Lucas, 1 D. & R. 600 ; 5 B. A Aid. 830. i^xg the right of way so long as They used the- 

ju-emises as a stable ; which they might lawfully 

“ Ways now or heretofore enjoyed” — ^Way at ilo till such time a.s the 3 ’- were required for the 
Bate of Grant physically incapable of Bse.] — Iu .special pnrposc.s of the railway, or were sold as 
1872 the owner of two adjoining pieces of land sujierfluous Land. Whether the railway company 
granted one to the plaintiff and the other to the would he entitled to claim the right of way after 
(iefeiulaiit. The grant to the plaintiff contained they had ceased to use the premises as a kable, 
the general wor<ls, “ together with all ways, Ac., and bad converted them to some purpose con- 
easements, and appurtenances whatsoever to the nected with the railway, quaere. 1 h, 
saiil Tenement and promises hereby granted, or 

any part thereof, now or heretofore held or Access “ to and from every or any Part of the . 
enjoyed, or reputed or known as part or parcel Parcels ’’—Intervening Lands of Grantor — Use 
thereof, or appurtenant thereto.” — Trior to 1862 of one Line of Access.] — Wliere the right of 
the occupiers of the two touomeuts had used in access to a private right of way over land 
common a formed prix-ate road, for the purpo.se belonging to the grantor has been granted “to 
of going to and from their respective tenements and from every or any part of the parcels” 
to tlie high rniul. — There was access to the plain- convyed to the grantee, the latter and hisisuG- 
tiff’s tenement from the high road without passing ccssors may avail themselves of such right at 
over the private road, but the only access to the any point, notwithstanding that only one par-- 
defendant's tenement was by moans of that road, ticnlar line of access has been made and -used 
In 1852, b 3 ' the permis,sion of the owner, the during a long period. Coolie v. Ingram, 3 E. 
then occupier of the plaintiff’s tenement built a 607 ; (58 L. T. 671. 
wall which entirely separated his tenement from 

the piivate road, and from that time down to Implication — Streets not yet formed.] — B 3 '- a 
1872, and afterwards, with one exception, down deed of conveyance land wa.s conveyed to the 
to the issue of the writ, the occupiers of the respondent’s predeces.sor in title, “ the situation, 
plaintiff’s tenement made no use of the private dimensions, and bomidaries whereof arc particu- 
roail, hut obtained access to the tenement directly larly described in the map or plan dravvn on. 
from the high road ; — Held, that lUidor the cir- these present.s . . . together with all streets,, 
cmustancc.s the inference that the word “ hereto- ways, rights, ea.semcuts, and advantages.” The 
fore” in the grant to the plaintiff was used in its plan showed a piece of land at the intersection 
ordinary grammatical meaning was rebutted, and of “G. Street” and “ M. Street,” which were 
that no right to the use of the private road passed delineated communicating on a level. The land 
to him. Hoc. v. Slddons, 22 Q. 15. D. 224 ; (iU L. T. was in fact, at the date of the conveyance, wa.sto 
3'15 ; 37 W. E. 228 ; 53 J. T. 246 — C. A. building land on the outskirts of a town, and, 

neither of the streets had been made or dedicated 

“ All "Ways to the Same ’belonging,” ] — ^Where to the public. The soil of the intended streets 
one seised in ,l;ce of premises, anil of the soil over was the property of the vendor. Houses wore 
which a wa 3 ’, not of necessity, has been used by built on the land fronting M. Street, and both 
the occiquer of Ihcin, grauts those premises “ with streets were made, and used as streets ; but the 
all ways, I'oads, Ac. to the same belonging, or in appelLant company afterwards made a branch 
anywise appertaining,” no way will pass, unless line passing under G. Street, near the property in 
YOL. Y. 35 
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question, find therebj' altered tlic level of tliat 
street, and cut off tlio access for horses and 
vebicles from M. Street into Gr. Street ; a means 
of access for foot-jiassongers remained : — ITeld, 
that the coiivojmnce granted to the purchaser a 
right of way from M." Street into G, Street, and 
that the alteration of levels had “injurionsly 
affected” the land so as to entitle the respon- 
dents to compensation. Furni%s Bt/. v. Cnmher- 
Imul Ca-imend/ir,c Bmlding SooiMi/, 52 L. T, 14-1 ; 
49 J. P. 292-PT. L. (E.) 

“All other liberties, &c., needful to."] — A. 
granted to B., his heirs, and assigns, occupiers 
of houses abutting on a piece of land about eleven 
feet wide, which divided those houses from a 
house then belonging to A., the right of using the 
piece of land as a foot or a carriage way ; and 
gave liim “all other libertie.s, powers, and aiithori- 
tieg, incident or appurtenant, needful or neces- 
sary, to the use, occupation oi* enjoyment of the 
road, way, or passage ” : — Held, tliat under these 
words B. hfid a right to put down a ilagstone in 
this piece of laud in front of a door opcnoil liy 
him out of his house into this piece of laud. 
Qo.mml V. Coohe, 3 Bos. & I*, (n.k.) 109. 

“Close and Appurtenances."] — A., by deed, 
grantefl to S. close A., together w'ith all ways, 
paths, passages, particularly the right and privi- 
lege to and for the oivners and occupiers for the 
time being of close A., and all persons having 
occasion to resort thereto, of passing and repas.s- 
ing for all purposes, over a road in close B. : — 
Held, first, that the grant conferred on >S. a right 
to use the road for purposes unconnected with 
the enjoyment of close A. Ai'hmjd v. Smith, 
10 0. B. 154 J 11) L. J., C. P, 315 ; 11 Jur. 1047. 

Held, secondly, that such a right being uncon- 
nected "with the cujoyniont oi- occu[)ation of 
close A. could not he annexed to it, so as to pass 
by a conveyance of “close A. and the appurte- 
nances” from S. to the occupier. Ih. 

“Appurtenances.”] — The plaintiff and defen- 
,dant were tenants under the same landlord of 
■adjoining farms near the sea-coast, ti> which a 
jhighway ran through the dcfendant’.s farm ; 
the plaintiff’s farm communicated with the 
•highway by a private road, which joined the 
highway at A, From a point on the plainti-ff’s 
farm and on the private road, an ancient lane 
ran to a spot on the highway nearer than A. to 
the sea-coast ; this lane was not only the nearest 
way from the plaintiff’s farm to the sea-coast, 
but was also level, whereas the private road was 
steep and hilly. The lane, which was a formed 
roadway bounded on either side by turf banks 
-and hedges, ran wholly through the defendant’s 
land, except for a few yards where it started 
from the private road on the plaintiff’s farm, hut 
it bad no communication on either side witli the 
defendant’s land, and wms only open to the 
defendant’s access at the point where it joined 
the highway ; it had been used for many years 
by tlie plaintiff, and had been from time to time 
repaired by him. Prior to 1873 the plaintiff and j 
defendant ■u'cre tenants from year to year of | 
their respective farms ; in that year the landlord 
granted to the defendant a lease of his fann, 
which contained 'no reference to the lane, or to 
its user by the plaintiff ; but the soil of the lane 
was admittedly included in the admeasurements 
-of the defendant’s farm. In 1878 the landlord 
granted to the plaintiff a lease of his farm “ and 


all houses, buildings, ami ai)piu‘ieiiiiiioi>s thereto 
belonging,” in which no specific moution was 
made of "tlio lane or of any right of waiy over it. 
The defendant having interfered ivitli tlio jdaiu- 
tiff’s user of tlie lane : — Meld, lhat the lease, to 
the defendant did not amount to a demise of tlie 
soil of the lane free from the plaintiff’s right, of 
way, inasmuch as the lessor, not being in pos- 
session at the date of the lca.se, could not make 
.such a demise without dorogatingfroin tin; gi'niit 
to the plaintiff under which his ihen c.xistaig 
tenancy wars constituteil ; iliat there was an 
implied reservation of the right of way oul. of 
the defendant’s lease ; and that the right of way 
over the lane p.assed to the plaintiff by the h‘a.se 
of 1878 under the word “ appurtenances.” 
Thumto^Y. Otor/i, 5" L. J., Q. B. 198 ; 20 Q. B. D. 
225 ; 58 L. T. 1(52 ; 3t5 IV. K. 440 : 52 J. P. 51(5 
~C. A. 

By deed of purtition, iwn estates formerly 
distinct, but which had become vested in eo- 
parceners, were conveyed to a trustee, together 
with all way.s, paths, pas.sagcs, easements, Ac., to 
tlio said me.s.suagos, Ae., belonging, appertaining, 
or therewith usually held mid occiiiiied or 
enjoyed, to have and to hold (he said messuages, 
Ac., with the apimrleuanees as In one e,.staie, to 
the use of A. in fee, and as to the ntlier to the 
use of himself in fee, to bee.oniu 1eiia,nt. of the 
prmcipe in a recovery; — Meld, (hat, on (his deed, 
there was sufficient evidence of an intention tluit 
a way which had been usually enjoyed by tlio 
occupier of the one estate over the other, and 
which wa.s used up to the time of the deed of 
partition, should pass to the uses limited as to the 
other estate under the word, appurtenances, and 
that as tlie re-lussoe to uses as to the one jirojioriy 
took no estate, he had not .such a scLsin of the 
soil of the two as should extinguish tliu rigid; of 
way. Jfomv v. Bito/t, 4 A. A E. 749 ; C, N.\k M. 

I 2S2 t G L. J., Ex. 2G0--EX. Cli. 

Reference to Maps and Plana.] — A company 
and E. each purchased lands of W., which we A 
separated by a, road, over wlueh a right of vvay 
was reserved to each (the freehold remaining in 
W.) with a joint obligation to repair. In the 
conveymiec to llic company, the laud purchased 
by them was described as containing thirty-one 
acres or thereabouts, “ which, with tlie abuttals 
and boundaries thereof, were more iiarticularly 
described in the map or plan thereof affixed to 
and forming part of the conveyance, together 
with full and free liberty, licence and authority 
for the company, their successors and assigns and 
tenants, and all persons coining to or going from 
the same lands and horeditaiaent,s or any part 
thereof, to use and enjoy, with horses, carts, and 
carriages, or on foot, jointly or in commem with 
others, the person or pensons for the time being 
entitled to the like liberties, licences and anthorf- 
tics, the roads or wa 3 ’s leading to and from the 
same lands and hereditaments,' as the same roads 
or wa^’s are described in the said map or plan." 
At the time of the conveyance the land so pur- 
chased by the company was separated from tlie 
road by a hedge, in which were two gates, one at 
the upper, the other at the lower end' of the road. 
The company removed the hedge, and built a 
wall w'ith two gates thereon, both at the same 
distance from the spot where Ihe old gates had 
.stood. E. obstructed the aceoss to these new 
gates by excavating tlie road to the depth of 
between four and five feet -Held, that he was 
liable to an action at the suit of the company ; 
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ioi' tliat, whether the compaTiy was justified in 
alteriug the position of the gates or not, the com- 
pany were stilleutitledto the iminterrupted use of 
the way as grautetl to them. Smtk Miyojtoliban 
{Vmetvnj (h. v. Edrn, IG C. B. 42. 

_P,, owner in fee of an e.state called “the Lyde 
Field Estate,” having sunk a shaft for working 
coals thereunder, staked and set out a road 
, across the Lyde Field estate from a highway on 
the west to the colliery, and to the east to 
anotlier highway. The road from the west to the 
colliery being formed, but the remainder to the 
east being only: staked out, P.in 1832 agreed Avith 
A. for the sale to him of a piece of land which 
■was described in the conveyance (not esecuted 
until the 1st of December, 1840) as being 
“ boinided on the north by the road leading to 
the .said Purser’s eollieiy,” “ together with the 
free use and enjoyment by A., his heirs, 
appointees, tenants, and assigns, of the ahove- 
luentioued road leading to the colliery at all times, 
iund on all occasions, he and they contributing 
a iiroportionatc part of the expense of keeping 
rtueh rua<l in repair.” In 1840, A. conveyed this 
piece of land, together v/ith the right of way, to 
W, : — ^Held that the tleed of 1S40 conveyed to A. 
and his assigns the right to : use the road across 
the Lyde Field estate to the east as well as to the 
west, though part of it was only staked ontatthe 
time of sale. JFtmi v. Stout'brtdrje Jl//., 16 0. B. 
(nr.S.) 222. 

Ill .December, 1854, P. conveyed another piece 
■of land to \V., which was described in the con- 
veyance a.s “ bounded on the north by a road laid 
■out by P. across the Lyde Field estate, from a 
road leading from the Lyde waste into the road 
leading from Dudley to Cradley, together Avith 
the free use and enjoyment by the grantees, their 
heirs, appointees, tenants and assigns, of the 
::above-meationecl road leading aero.s3 .the Lyde 
Field estate at all times and on all occasions, on 
contributing a proportionate part of the expense 
; <tf keeping it in repair.” At the date of this con- 
veyance, the road across the Lyde Field estate 
had been completely formed throughout its -whole 
. length, but a chain or a bar had been placed by 
P. across the road to the east of W.’s premises 
and the right to use that part of the road was 
■occnsiaii.ally disputed Ly P. r — Held, that, under 
the deed of December, 1864, W. acquired a x’ight 
■of way over that part of the road across the Lyde 
■Field estate which lay tix the east of his premise.s, for 
the use of the premises convejmd by that deed. Ib. 

In 185<S, W. iiurehased from 1>. a piece of laud 
■(abutting upon the land conveyed to A. by the 
deed of 1st December, 1840), which was described 
in the conveyance as adjoining at one end 
, thereof to a road or highway leading from Grad- 
ley -Forge to Ib-iwlcy llegis.” At the time of this 
purchase, the only mode of access to this piece of 
land was by means of an opening at the west 
corner, upon the road described in the convey- 
ance. By an act for the formation of a railway, 
a new road was directed to be made in lieu of a 
portion of the old road, numbered 4 on the plan- 
deposited under the standing ordem, and that so 
:■ annch of : the road numbered 22 thereon as should 
lie between the point at which .such new road 
: terminated and the point where the road num- 
bered A met the road numbered 22 should cease 
to bo used as a highway', “ without prejudice to 
the existing rights of the owners and- occupiers of 
■ adjoining lands, at all times thereafter to use the 
same for all purposes ” Held, that this reserved 
to W. a right of way to the -wlxolo of their pre- 


mise.s over that pai’jt of the ■ x*oad ixumbei'ed 22 
which lay between the new road and the point 
where the road numbered :4 met it.- Ib. 

c. Sale witliout BTotioe. 

Purchaser for Value without N otice of Contract 
with Vestry to dedicate to Public.] — -In .Deceiii- 
ber, 1864, B., who was ixi possessioix of land 
adjoining the river Thames, ixixder an agreement 
for a lease for eighty yoar.s, gave notice to the 
Board of Works Ar the di.strict that ho desire/l 
to divert a public footway -which emssed the land, 
axxd that he proposed to substitute a better foot- 
xvay, and also to iiiako a new roadway to the 
water.side between t-wo poixxts specified, and throw 
the same open to the public. The vestry agreed 
to the application, subject to the propo.sed iiew 
roadway being made and thrown open to the 
use of the public, ami the new footway being 
properly xxiade. In April, 186.5, the justices made 
an order for the stopping up and diversion, of the 
old footway. This was done by B., and he also 
constructed the new road. Tlie owners of the 
fee, however, did not give their consent, and 
there was, in the opiixion of the court, no suffi-. 
cieiit evideixce of any actual dedication of the 
way to the public. In May, 1866, a lease of the 
land to B, w\as executed, ixi which it was dascribed 
as “all that piece of land, &c.j as the same are 
more particularly delineated and described on 
the plan dx’awn in the margin hereof,” and the 
liabentlum was nxatle “.subject to tlxe c,xisfcing 
rights of way over the said land.” In the plan 
the new road was shewn, but was marked 

Private road.” There were other rights of way 
over the land. In Jmie, 1866, B, a.s.signed the 
lease: for value to the B. coixipaixy, axxd there 
was iiothing to shew that they had any ixotiee of 
B.’s agreement, or of the existence of a right of 
way over the road, other thaxx such notice as 
■was given by the lease itself, there being, in the 
opiixion of the court on the evidence, nothing in 
the appearance of the I’Ofid or in the extent of its 
user by the public, to convey to a person inspect- 
ing the property any notice that there -^vas a 
public right of way. After other a.ssigmneiits, 
the lease became vested in W., to -whom the 
defendants were tenants. In the sale plan, Ixy 
reference to which W. purchased, the road was 
marked “ Private road,” but appeared to termi- 
ixfite at the Thames at a point marked “ Ferry 
from Blackwall vStairs.” The defendants stopped 
up the road. An information was filed by the 
attorney-general, at the relation of the vestry of 
the parish, to restrain the defendants during the 
remainder of their term from obstructing the 
road. The defendants, by their answer, alleged 
that AV. was a purchaser for value without notice 
of the agreement between B, and the vestiy ; — 
Held, by Fi*y, J., that there was a valid conti’Eiet 
between B. and the vestry fox* a licence to the 
public to use the hew road during his term, which 
the vestry could have enforced against B., and 
that probably W. ought to be held to have pur- 
chased with notice of it ; but that, looking at 
the lease and the plan togetheivno notice of the 
exist ence of a light of way over the new road was 
given to the B. company, and that as they had 
no other notice of its existence, they xvere pur- 
I chasers of the lease for value without notice of 
I the right of way, and therefore entitled to hold 
I the property free from it, and that the defen- 
t dants; as claiming through them; stood in the 
I same position, even if any of the intervening 
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assignees liful ac-quiml the lease with notice of 
the riglit of way ; aud that the iuhu’matioii must 
ihordorc lie disiuisseJ Hold, on aiiyoal, that 
as the defcudiuda had not, by their answer, 
alleged that the B. company had no notice of 
the rigid of way, tlioy coidd not avail tlunnselves 
of the'' defence’ that the 15. coinpany were pur- 
chasers for value without notice ; hut that the 
defence that W. was a inirchasor without notice 
was austnined, there not being enough on the 
sale piuua to affeet him with noi-icc that Ihere 
was a public right of way ; and that, thet'orore, 
as.sunnng the existence of an agreement which 
could have hcou enhneed against B., it could 
not be eiiforotid against tiie defendants, J ffc/i, 
V. Biplimpliatud Gumo Vo., 41) L. J., Ch. (:!8 ; H 
Ch. 1). 827 : 41) L. T. 201 ; 27 W. R. 621—0. A. 

2.'By NEGEBgmr. 

Creation of.] — A. right of way of necessity can 
only arise h^’ errant, express or implied. I^rocior 
V. Ifodfii^on, 8 ■'(.). 1j. R. 765 ; 21 L. J., Ex. l'J5 ; 
10 Ex.’ 824. 

Grant of a surrounded Close.]— Tn 1880, A. 
being owner of five close.s, two of which, called 
the Holme closes, wore separated by two of tlici 
of hors from the only available highway, sold Iho 
entire property in three lots. M. pni'clnised the 
Holme closes, JsT. one of the other elo.ses, and D. 
the remaining closes. Over the latter the tenants 
of A., from 1828, used a way for the occupation 
of the Holme closes. The deeds of convey.anee 
to the three purchasers were all executed on the 
same day, hut it could notheasccrtahiediu what 
order of priority they were executed. No special 
grant or reservation of any particular way was 
contained in any of tliotn, but in the eonvoyanee 
to M. were the usual words, *' tuget her with all 
ways, roads, &;«. to the closes belonging or apper- 
taining.” For several years after the execution 
of the conveyances, the plaintifls, who oeeupied 
the Holme closes, as tenant of M. had used 
the waay, hut, in 1848, the defendant, who had 
purchasetl l).’.s close.s, disputed the jilaiutilFs 
right, and obstructed the. way : — Held, first, that 
assuming that the conveyance to M. was exe- 
cuted before that to 1)., the plaintifl; was elca\'ly 
entitled to the way ; for where a person', having 
a close surrounded by liis land, grants the chwe to 
another, tlie grantee has a way over the grantor’s 
land as incident to the grant. Pinnhu/toii v. 
Oallawl, 9 Ex. 1 ; 1 0. L. II! 819 ; 22 L. J.. ISx. 348. 

Held, secondly, assuming that the conveyance 
to D. was executed before that of M., the plain- 
tiff was nevertheless entitled to the way ; for, 
while the property in the Holme clo.ses remained 
in A., he had that way of necessity, as being the 
most convenient mode of access to ln.s prciuivses ; 
aird it ]jassed by his conveyance to M., under 
the words '• all way.s to the closes belonging or 
■ appertaining.” Zl>, 

Where tiie owner of a close surrounded by his 
own land grants the land and reserves the close, 
the implied right to a way of necessity to ami 
from the close over the land operates by way of 
re-grant from the grantee of the land, and i.s 
limited by the necessity which created it. Tliis 
re-graut, however, does not create a right to a 
way of necessity for all purposes for which the 
close may at any time be used, but only such 
a right of way as will enable the owner of the 
close to enjoy it as in the condition it happened 
to bo at the time of the re-grant" London Cor- 


porntUm v. Jiii/ip'i, 40 h. 4.. Cli. 207 ; !8 Ch. D„ 
708 ; 42 L. T. 080 : 28 W. U. 61 0 ; 1 i 4. 1’. O. IO. 

For instance, if at tlie time of 1:he re-grant the 
close rvas agricultural larul, the owner of the 
close can only olaim sue.lr a rigid, of way as iw 
.suitable to the enjoyment of land in flial nm- 
dithm ; lie cannot d;iim a right, of way suihddc 
to the user of the eluse as huilding land. Ih. 

Beudde, the same ride ii.}:)))iies if tluj gi'ant is 
of the landlocked close witli an implied grant of 
a way of necessity over the sin'rouridiug land. I h.. 

Necessary Access.] — Where one as a 

trustee conveys laud to another, to which there 
is no access Init over the tru.stee’s land, a right of 
way passes of necessity as ine,i<lenfal to the grant,. 
Howton V. I'rear.vi)i, 8 Term ilep. .">0 ; 4 H. 1!.. 681. 

The les.sec of an inner elo.se has by jmeessit.y ,a 
right of way suital'de to tlm business for which 
the lease was made, over an outer elo.se which 
belongs to tlicsame landlord, Gnyford v. Mnll'nt, 
L. 11. 4. Ch. 188. 

'But the lc,ssce of one close ea,imof as sueli by 
user acipure uu easement over uuotlmr close 
which helong.s lo the same landlord. Zh. 

The right of one [iropriiUor to an uninterrupted 
flow of water, liy means of pipes which .run 
through (he land of aiiotlier, carries -with it the 
right to enter upon tliai. land for the purposes 
of cleaning and rej)airing or otherwise for the 
pre.servation of the pipes ; and the court will 
grant an injiuict.iou lo vestra,iu (he servient 
owner from the commission of any ae,t which 
camses tlio dominant owmor greatci' dillieulty and 
expcu.se in the exorcise of his rights, or which, if 
suffered, might materially affeet his rights iiii 
future. GondJuirt v. Jlydt, 82 W. ,11, 16.6. 

Passing in general 'Words.] — By indenture o,f 
louse of the 28rd of September, 1878, one Beri’idge 
demi.scd to Brett a public-house at Hum])stead, 
“together with all -ways, water.s, wateivoursos, 
drains, cellars, vaults, paths, passages, lights, ease- 
ments, protits, pvivile,ges, e,ommndities, advan- 
tages and appurtenances whm soever to the said 
prcini.se.s belonging or in anywise a])p(;rtain- 
ing.” At the rear of llie premises was a pathi 
across tlio, garden to a doorway in the boundary 
wall which opened on to a private mad (tli’e 
property of Berridge) leading to numpstead 
Heath. On the 3,st of Oetoher, 1878, Berritlgo 
(pursuant to an agreement of November, 1867> 
granted to the defendant dowser a Iciiso for 
ninety-nine years of land wbieli com])n,scd the 
private road leading from the back of the public- 
house to Hamjistcad Heath ; and on the 9th of 
October in (hat year Clow.scr built up the door- 
W£iy in Uie boundary wall. This way had, by 
special agreement between hi m.self and’ his lessor 
dowser, for several years been used by one 
Haughton, a former tenant of the puhlic-’hou.se, 
whoso loiianey had been deterntine<l in 4une,. 
1878 : — Hold, that the way in question tiot being 
a way of necessity did nut pass to Brett ]>y the. 
general words in the leaMi of Sejjteiuher, 1878 ; 
and that the defendant dowser was not estopped, 
from denying tiie existence of the alleged right 
of way by having allowed Haughton to use it 
•whilst he was the oeeu])icr of the puhlic-liouse. 
Zirdt V. Olowacr, .6 0. B. B. 876. Sec Whrtddom 
V. Zivrrows, infra, eol. 1098. 

On. Severance of Tenements.]— On a .severance 
of two tenements, no rigid to use ways which, 
during the unity of po.sscssion, have been used 
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^ind enjoyed in ffict, pusses to the owner of the Implied iteservation.]-~By the grant of 

diNsevered teiienicnt, nulc.-.s there is something part of a tenement there will pass to the grantee 
in the con veyauee to shew' an intention to create all those coutinnous and apparent easements 
the I’ight. to use these w'ays de novo. PaursDU v. over the otlier part of the tenement which are 
PjHmoer, 1 13. & H. 571 ; 7 Jiir. (Jt.s.) 1195; 4 necessary to the enjojnncrit of the part granted 
-L. T. Aflirmed on appeal, 8 13. & S. 7(!1 ; and have been hitherto used therewith ; but, as 
1 ,N, K. 8713 ; 8 L. T. IfUj ; 11 \V. R. 471 — ^Ex. Ch. a general rule, there is no corresponding implica- 

VVhere ])ro]terty devised or granted is land- tion in favour of the grantor, though there, are 
locked, and there i.s no other way of getting at it certain exceptions to this, as iir the case of ways 
without being a trespasser, so that it cannot be of necessity. Wheeldtm v. .Burwwti, 48 L. J., 
•enjoyed without a way of some sort over the laud Ch. 858 ; 12 Ch. D. 81 ; 41 L. T. 827 ; 28 W. K. 
•of the testator or grantor, a way of necessity is 19(5 — C. A. 

•created de novo. Ih. A contract to sell land with the appurtenances 

The ground on which the way of necessity is does not pass a right to a way to the land sold 
created is, that a convenient way i.s implied by which the vendor has used over adjoining land 
.grant as a necessary incident. II/. of his own. Bolton v. Bolton, 48 L. J,, Ch. 467 ; 

The way of nece.ssity, once created, must I'emain 11 Ch, D. 968 ; 40 L. T. 582. 
the same way as long as it continues at all. Ih. 

Where an owner of a farm divided it by his On Sale — ^Notice to Purchaser.] — On the sale 
will into tw’o portions, devising them to A. and of laud to a purchaser, who has notice that the 
13. respectively, and the portion of 13, was land- adjoining laud is to be laid out iu building in a 
locked, so that in order to reach it it was neces- manner which will make a right of way over 
sary that he should have a right of way over the the purchased land necessary to the vendor, such 
property of A., and the devisor iluring his life right of way is reserved to the vendor by iuipli- 
had used a way in a certain direction over that cation as a way of necessity. Bavim v. /Sear, 
property Held, tliat a right to use that way 88 L. J., Ch. 545 ; L. R. 7 Eq, 427 ; 20 L. T. 56 ; 
passed to B. by the devise. Ih. 17 W. R. 390. 

E. H. and J. P, were tenants in common of 

IN. and V, estates. By a deed of partition V. was Where otlier Access,] — An owner of land 

•conveyed ,to E. PL, and N., “ together with all built a bouse on the front of it with a cottage 
mid every their rights, members, easements, and at tlie back, the access to the cottage being by 
•appurtenances,” was conveyed to J. P., who sold a pa.s.sage through the house. Pie conveyed the 
to PI. A right of way had existed for many cottage to B. in fee with the right of passage, 
years from V, to N., and had been used up to and two ye.ars afterwards be convo 3 ’’ed the house 
the time of partition by E. H. ami J, P.: — Pleld, with a ganlen to D. in fee. From the time the 
that such right of way did not ])ass to J. P. by house was built, D. and the prior owners and 
th(i general words used in the deed of partition, occujners of it used a part of the passage, which 
Woi-fJii)i(jfon V. (rimi^oH, 2 El. & El. 618; 29 was included in the ground conve^'cd to B., for 
L, J., Q. B. 116 ; 6 Jur. (k.s.) 1053. the purpose of passing between the house and, 

the garden and oilices, through a doorwaj' open- 

For whose Use. ] — Wlion a right of way is ing from that part of the passage into the garden. 

.granted to ‘‘the owner and owners for the time There was, however, another mode of getting to 
being” of lauds, and the liuid.s are subsequently the garden through a room in the house. Within 
severed, the grant givo.3 a right of way to the twenty years of the building of the house, B. 

•owner for the time being of every part of tlio Idoeked up the doorway Held, that D. had 

severed lands. Ifcwcotncn v, Coiihvn, 46 L. J., not, as owner of tlie house, any right of way 

Ch. 459 ; 5 Ch, D. 138 : 86 L, T. 885 ; 25 W. R. over the part of the pa.ssage, either necessitj'- 

•469 — 0. A. or otherwise. Dodd v. Burahall, 1 H. & 0. 118 ; ; 

Strips of land having been allotted an 31 L. J., Ex. 864 ; 8 Jur. (n.S.) 1180. 
award under an inclosure act to different per- Where a grantee is entitled to a waj"- o.f ncces- 
sons, there was awarded to the owners for the sity over another tenement belonging to the 
time being of the allotments “ a way, right and grantor, and there are to the tenement granted 
libej'ty of passage for themselves and their more ways than one, the grantee is entitled to 
lespcetive tenants and farmers of the lands anrl one way only, which the grantor may .select, 
grounds, as well on foot as on hoi'seback, as with Bolton v. Bolton, supra, 
their carts and carriages, and to lead and drive 

their horses, oxen and other cattle” as often as "Way of Necessity — land taken Compulsorily 
occasion should require, from a highway adjoin- — Public Undertaking.] — ^A. and B. had rospec- 
ing the outside strip over the cast end of the tively acipiired interests under building agree- 
allotments to their respective allotments, “doing }nents iu two adjoining } dots of land. A local 
as little damage to the soil, or tlie corn, grass or board under their compulsory powers took half 
herbage,” as might ])e., with a provision tha,t if an acre, part of A.’s holding, and five acres, part 
any owjiers should street out the way through of B.’s holding, for the purpose of sewage works, 
their respective allotments, the same should be tlie necessary proceedings having liecn taken as 
made ami for ever remain at least eleven yards against A. and B, in respect of their several 
wide; — Heid,t.hatthercwasuounpliodrestriction interests, and against the reversioner C., in 
■of the right of way to agricultural purposes. Ih. respect of the "whole five and a half acres. The 

Hold, also, that a pei'son entitlerl to a right of only way to the land taken was a warplc way 
way is cntilloil to make an otlicient way for any over another part of A.’s building plot, which for 
purposes for which he is entitled to use it, and thirty years before the building agrcoment.s had 
•tlesiros to use it ; and held, therefore, that the been used by the occupiers of both A.’s and B.’s 
owners of any allotment on converting the same land for purposes of cultivation, and since the 
into Imilding land might foi'in a metalled road building agreements had been used by A, for his 
to tlu! highway over the east end of the inter- own builtling purposes : — Held, that the local 
veuing" plots, Ih. 1 board had a right of way over the warple ways 
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a finding by a jury tliat the ^y^ly was enjoyed 
iis of right, and not l)y iierniission. I h. 

A right of way a])))nrlenfiuT (n huid ]);\sses to 
the tenant by a jjarol demise of the land, thcnigh 
nothing- is said about it at tlieliuu: of thedeinisc. 
Skull V. GlcnUtev, 16 C. B. (k-.s.) 81 ; 63 L. J., 
0. P. lSr> ; i) L. T. 763 ; 1 2 W. E, hul. 

A., having' a right of way to a close, demised 
the close to P>. B., being posses, sed of an adjoiji- 
ing clp.se, upon winch lie was ei-eeting houscjs, 
used the way for carting Intihling materials io 
A.’s close for the pin-poso of using them upon liis 
own land. .-—Held, that it was properly left; to 
the jm-y to say Avliether B.’.s ii.se of the i-oad was 
a bonii fide exercise of the right of way to A.d , 
close, or a mere colourable mode of getting to 
his own land. 75. 


for all necG?.=:ary purposes in conueotion with 
the sewaw works. Srrlfy. Arfoii JaiouI Jioiird-, 
5-) L. J., Cb. idi) ; 31 Ch. D. C7i) ; .31 L. T, 379 ; 

3 ( IP. E. -k;:!. 

Biuierlease.J — ^Where a lease of a parcel of 
building gujimd described premises as abutting 
on an intended way of thirty feet wndc, wdiich 
wa.s not tlien set out, the .soil being the jn-nperty 
of the lessor, and the lessee underlet 1;he pre- 
iuise.s. .and descril)ed them .as abutting on an 
intended way without mentioning the width; 
and the soil of the intended way, together with 
the adjacent laud on the other side, was after- 
wards sold by the le.s.sor to another person, who 
narrowed the intended way to twenty-seven feet 
by building .a wall thereon ; — Held, that the 
tenant of a house built by the under-le.ssee was 
entitled only to a way of nece.ssity and con- 
venience. JIurdinq v. Wihoii^ 3 f). & E. 287 ; 2 
B. ik G. 96 ; 1 L. J.'(o.s.) K. B. 238 ; 26 E. E. 287. 

Eeasonahle Eser — Evidence.] — As between a 
lessor and lessee, the proper qnostion to bo loft 
to a jury, as to the right to a way of neccs.sity, 
is whether the easement wUvS, at the time of 
granting th(i lease, necessary for the fair and 
reasonable enjoyment of the demised premises, 
Berable, that i,he acts of the parties arc evidence 
of what was jiece.s.sary for .such eujojnnent. 
Oerwjhty v. 2[-Caim, Ir. R. 6 C. L. 411. 

— Right of Turning a Carriage.]— An in- 
denture of lease demi.sed to K. projjorty, iiicliul- 
ing a yard, together “with the r-ight of way for 
K., his executors, administrators, and assigns, his 
and their servants, agents, and workmen, horses, 
carts and carriages, from D. Btreet to the yard 
and workshops as at present by K. enjoyed, 
whicli premises respectively are more particularly 
dellncaled and described on the }>hui drawn on 
the margin of these in-e.sents coloured red am! 
green” I-Teld, both on tlie eonstruction of the 
grant, and on the evidence of user, th.at the right 
of way was over the -whole t»f the premises 
coloured gr-eeu, Kiwx v. Smmui, 25 W. E. 864. 

_ Held, also, that where the tm-jiing of a car- 
riage or cart is iiece.ssary to the eoiivenient 
enjoyment of the <lomiuant premises, such a 
right of turning over a piece of laud may be 
a part of the right of way to Die dominant 
premises. Ib. 

The court will not declare a greater right than 
is nece.ssary to satisfy the right of the plaintiff 
as claimed Ib. 

On Parol Demise.] — If, at the time a 

landlord lays out a farm for letting there is a 
usual and manifest way of access from it to the 
high road ilu'ongh other lands of the landlord, 
and if he demises the fai-in with the appurten- 
ances and all en.sements usually enjoyed with it, 
the -way will pass, even under a parol demise 
from year to year, although the way w-as not a 
strictly legal -way of necessity, but a way the use 
of which was o.sseutial to the couveuiont use of 
the farm. Clancif v. Byriw, Ir, E. 11 0. ,L. 3.'5.5. 

In such a case, evulence of user is to be 
applied, not to shew that the tenant, after the 
commonccmcnt of the tenancy, began to use the 
' way, but- that, anterior to his tenancy, it was the 
usual way, and as such afterwards eujoj'-ed. 75. 

Proof that, at the time of (he commencement 
of the tenancy, the way was the usual and recog- 
nised way of approach, without which .the farm 
could not be conveniently enjoyed, will sustain 


Eser involv-ing Trespass.] — If !i w.ay gi-antcil 
by a lease cannot be used, by reason of its passiug- 
over ihe land of third persons, and tluu-e is u<v 
other way 1o the lessee’ s house, he is eniilleii to 
a -way of noccs,sity lo tin' nearest public highway, 
by tile ,sh(ir1o.sl, line across the grantor’s Jaiuh 
dshorn. v. if'7.vc, 7 Gar. A 1’. 761. 

■When "Way Impassable .] — k person wlio pre- 
scribes in a (pic estate fora jivivaieway cannot, 
justify going out of it on the adjoining laud 
because! tlic wiiy is impassalde. 'Bullard v. 
IlfirrUnii, 4 AL & B. 387 ; Ui U. E. 493. 

It is not a good jnstifiimtion in tresjiass that 
the (lere.nd!int lias a right of way over part of the 
ifiaiutiff’s laud, and that, he liad gone upon 
the adjoining land liecausc the w'ay rvas imjtuss- 
ablo from being overiiowed by a river. Taylor 
\ Whitidimd, 2 Dougl. 47<5. 

Cesser of Right.]— A way of noc(!.s.sity i.s 
limited by Dm necessity wdiieh created it ; and 
when such necessity ceases, the right of Avay 
.also c‘e,as{!s ; therefore, if at any siibst-ipumt 
period, (ho ji.arty formerly entitled lo such way 
in approach the. iiiaco to 'whieU it led, by- 
passing over his oavu land by ns direi-t a C(->iirse 
ns he would have done by using the old waxy, 
such Ava 3 ’- ceases to e.xist us of necessity. Jl'olme» 
v. Gorhq/, 9 Moore, 166 ; 2 Biug, 76. 

A waxy of necessity c.xists iil'tev xinity of ]>osses- 
sion of the close to wdiicb, and the close over 
which it leads, and after a subserpient severauce j 
if a ])er.son purchases clo.se A., w-ith a way of 
necessity thereto over close B., a stranger’s land, 
and afterwards purchases close B., and then pro- 
chases clo.se G. adjoining to cln.se A., and through 
whicli he may enter to close A., and then sells 
close. B. withoxxt a reservation of anj-- wax'-, and 
then sells closes A. and C., the ])m'ehaser of clixse 
A. will nevertheless liave the ancient way of 
nece.ssity to close A. over close B. Bueltshy v. 
Colts, 5 Taunt. 311 ; 13 R. E. 308. 

Pleading.] — A way of necessity cannot be 
pleaded geuei-iilly, w'il bout shewing the manner 
in w'liioh the land, over which the -wa.y i.s claimed, 
is charged xvitli it. Bullard v. JJurrisoii, 4 M. 
& B, 387 ; 16 E. E. 493. 

3. By Usbxx akd FitKsoKirTio-s-. 
a. Acq-uisition., 

Who may Acq,uire.] — A parish may posses.s, 
as private property-, an e.xolnsive right of w-ay^ 
but it must be by exprcs.s grant from the owner 
of the land ; ami no such right can be presumed 
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to hare arisen from tledication, inaHunxch as tlicre 
can be no such : act as a dedication to a part of 
tbe public. L'ermo/dsry Ynirt/ v. Brown, 35 
■Jleav. 223 ; llJnr. 1031 : 13 L. T. 571 ; 11 
W. 11.213. 

If a particular class of persons uses a piatlnvay, 
and (he owner docs nob interrupt the user for 
some private reason nut communicated, to the 
persi ms usiiig the path, a public right of way is 
gained by the user after a lapse of twenty years. 
Beg. V. Brole, 1 F. i: F. 511. 

Acq^uiescence of Owner.] — A right of way may 
be acquired, a.s against a lessee for years, by 
uninterrupted user as of rightfor aiJerioAof forty 
years, during the entirety of which period the 
lease has been in existence, though the owner 
of the reversion has not acquiesced in such user, 
and the dominant and servient tenements are 
held under different landlords. Beggan v. 
M'DonaU, 2 T.. .R., Ir, 5BU— C. A. 

Knowledge of Landlord.] — The user of a way 
during the occupation of tenants does not bind 
the landlord, un]e.s.s he was aware of it ; but if 
the user has been for .a great length of time, it 
may be presumed that he was aware of it. Davis 

JStemns, 7 Car. & P. 570. 

Tenants under same Landlord.] — A prescrip- 
tive ]'ight of way may be acquired in respcict of 
one tenement, by user for forty years, against 
another held for a term of years unrler the same 
landlord ; and such right is not necessarily 
determined upon the expiration of the lease, 
when (the tenant of the servient tenement con- 
tinues in occupation upon the same terms as 
before, Falmj v. Dwijcr, 1 L. R., Ir. 271. 

Rights of Lessees, ] — ^Whero a plaintiff derived 
title to a locus in quo under a lease from the 
owners within the last twenty years (without any 
reservation of aright of way), and the defendant 
had within that time occupied part of the locus, 
and t.aken adjoining premises by a subsequent 
lease from the original lcs.sors : — Held, that he 
could not set up a right of way over the land by 
user, or of necossitv, Walter v. Williams, 2 , 
F. & F. ‘123. I 

Against Reversioners.] — The assignee of a 
lease granted for lives, by a bishop in right of 
his see, used a way, williout interruption, to and 
from his premises for more than twenty years, 
over the locus in quo ; the defendant, by assign- 
ment of a similar lease of it, obstructed the way : 
— Held, first, that since 2 & 3 AFill. 4, c. 71, the 
user conferred no title as again.st the revensioner, 
the bishoi» ; nor, secondly, against his lessee, or 
persons claiming under such lessee during the. 
term. Walh‘r v. Bright, 1 C. M. & R. 211 ; 4 
Tyr. 502. Sub nom. Bright v. Wnllier, 3 L, J., 
Ex. 250. 

.A declaration claiming a right of w.ay, ‘‘by 
reason of” the possession of }n-emises, is snp- 
povLwl by proof of a reservation of way in a con- 
veyance of them granted by a tenant for life to 
the plaintiff. Ih. 

Where a right of way is claimed by virtue of 
forty years’ oujoynient under the Prescription 
Act, 2'ifc 3 Will. 1, c. 71, the period during which 
the servicTit tenement has been ve.sted, in a 
tenant for life, with remainder in fee, cannot be 
deducted frotu the period of forty 3 mars’ enjoy- 
ment, for the remainderman is “not a person 
entitled to the reversion expectant on a term” 


within s. S. Symons v, 61 L, J., Q. B. 

480 ; 15 Q. B, D. 629 ; 53 L. T. 227 ; 33 W. E. 
875 ; 19 J. P. 775. 

In 1728, land was let on a building lease, which 
expired at Lady-day, 1821. In 1819, the plain- 
titf by virtue of a demise from an imder-lessee, 
which expired in 1820, was in possession of a 
house erected on part of this land;- and, under 
that demise, exercised, as all his predecessors had 
done for more than thirty j'-ears, a right of way 
over a passage on one side of his house, us neces- 
sary fo.r the use and enjojuncut thereof, particu- 
larly for repairing the eastern side ; the under- 
lessee’s interest expired in 1822 ; the defendant 
was in possession of the soil of the passage, by 
virtue of an assignment, in 1791, of the lease of 
1728 ; in 1819, the party pos-sessed of the rever- 
sion expectant on the lease of 172S demised to 
the plaintiff the house of which he was in posses- 
sion, as above, for fiftj'--soven j-eans and a half, to 
hold from Ladj-'-diiy, 1821, together with all the 
appurtenances to the same belonging, subject to 
a covenant for repairs. In 1822, the reversioner 
demised the .soil of the passage to the defendant 
for sixti'-oue yeans, to hold from Lady-day, 1821 : 
— Held, that under the demise of 1819, the 
plaintiff was entitled to a right of way over 
defendant’s passage. Hinchlijffe v. Mmwxil 
{EarV), 5 Bing. (N.o.) 1 ; 6 Scott, 650 ; 1 Am. 
312 ; 8 L. J., 0. P. 103. 

The doctrine of the case of Walker s. Bright 
(1 C. M. & R. 211) does not apply where the 
enjoyment on which the I'ight of the easement 
depends has been for a period of forty years. 
Bvggmi v. M'Donald, 2 L. 11., Ir. 560 — C. A. 

■When absolute and indefeasible,]— Under 

such circumstances the right to the easement 
becomes at the expiration of the period of forty 
years absolute and indefeasible as against the 
lessee fm- the residue of the term, though liable 
to he defeated b}-- tlie reversioner within three 
j'ears after the determination of the lease. Jl. 

Covenant consistent with Demise.] — In an 
action for obstruetiug a right of way, the plain- 
tiff proved an uninterrupted user for seventeen 
years. The defendant claimed a right to the soil 
under a subsequent demise, containing a covenant 
that the lessee should contribute a ratable pro- 
portion of the expense of repairing the fences, 
paths, ways, Ac., used in common with the occu- 
piers of other premises near or adjoining thereto, 
belonging to tbe lessor. The passage over which 
the yfiaintiff claimed a right of way was tbe only 
one to which this covenant could apply : — Held, 
that the right of way in the plaintiff was not 
inconsistent with the demise of the defeTJclant. 
Onhleg v, Adamson, 1 M. & Scott, 510 ; 8 Bing, 
356. 


Law of Jersey — Proof of Title.]— By the law 
of Jersey a public right of way in the nature of 
an casement over the soil of another cannot be 
crcatetl by a mere dedication l)y the owner of 
the fee simple at any time followed by user of 
the way so dedicated. Qumro, whether an ease- 
ment or servitude can be created by any enjoy- 
ment, even from time immemorial, without proof 
of title ; and whether forty years’ possession by a 
parish of a way as a public way accompanied by 
acts of ownership would prove title in the parish 
to either the .soil or the servitude. De Carteret 
V, Bavdains, 55 L, J., P. 0. 33 ; 11 App. Gas, 
214— P. C. 
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Law of Scotland— Knowledge of Proprietor.] 
— Inia-der to fomul a prescriptive ri.i'-lit of way 
accord uig to Scotcli law, the acts of possession 
relied oii must be of such a character, or done in 
such circumstances, as to indicate une(,)uivocally 
to the lu’oprietor of the servient, ieneincnt tlie 
fact that a right is asserted and the nature of llu'. 
right. Jhlnwii v. AtMr (ZlwZr), [18!)1] A. C. 
1129— H. L. (Sc.) 


b. Evidence of User. 

Actual Exercise for Forty Years.J—Tt is suffi- 
cient prinul facie jiroof of a prescription for a 
general easement as a right of way for all imr- 
poses to shew the actual exercise of the right for 
more than twenty years, for all the purposes to 
which the use or enjoyment of the premises at 
different times vequire.il its exercise, although for 
some of th(;.se purposes it apj)o:u's tliat it was iirst 
used in fact within that period. Dare v. Heath- 
cotei 2fj L. Ex. 24.o. 

To an action of (resjja.ss quarc clausum fregit, 
the defendant plemied a user as of right for forty 
years of a way over the plaintiff’s lauds from a 
public highway. There was evidence that, 
•during the wlio’le period, the defendant used the 
way without interrui)tion, but that the plaintiff 
erected across the way a gate winch ho kept 
locked for the last six years at le.ast, allow'ing a 
key to be given to the defendarit and otliers 
using the wa.y : — Held, that, in the. absoiK‘,e of 
evidence that the key was given to tlic defen- 
dant in consequence of his assertion of a right, 
the fact of its being given did nut constitute an 
•acquiescence iu the. user by the plaintiff, and 
that there was, therefore, no evidence of enjoy- 
ment as of right })ropcr to be submitted to the 
.jury. liiirrij v. Lowri/, Tv. 11. 1 1 C. L, -iSil. 

The plaintiff ami the defendant occiqjied con- 
tiguous portions of land. l''ov more than forty 
years, and as far buck as living memory went, 
the occupiers of the plaintiff's laud had been iu 
the habit of passing over the defendant’s land to 
a brook which lay on the other side of that laud, 
and of damming up the brook, where necessary, 
so as to force the ivatcr intii an old artilicial 
■w'atercourse which came across the defendant’s 
land to the plaintiff’s laud. They did this for 
the purpose of supplying their cattle with water 
whenever they wanted the water, except when 
the owner's of the defendant’s land used the 
■water, as they did at certain seasons of the year, i 
for irrigation : — Held, that the jury was war- 
ranted in inferring a user, a.s of right, by the 
occupiers of the plaintiff’s land, of the easement 
on the defendant’s land, and that, for the inter- 
.ruptioii of such easement, the plaintiff might 
maintain an acti<m against the defendant.. 
Beeston v. Waute., f) El. ik El, 9SG ; 25 L. J., 
r Q. B. 11 5 ; 2 Jur. (N.S.) .540 ; 4 W. 11. 325, 

Up to Late of Action.]— A pica of twenty 
years’ enjoyment of a^way must be supported by 
user for that period down to the I'ommencemont 
of the a'ffion. Parker v. MiteheU, 3 E. & IJ. 
655 ; 11 A. & E. 788 ; 9 L. J., Q. B. 194. 

Proof of user commencing forty year's ago, but 
discontinued four or live years before the com- 
mencement of the action, is insufficient. Ih. 

To support a plea of a right of •way enjoyed 
for forty years, evidence may bo given of user 
■more than forty years back. Laumn v. Laimleii, 
4 A. & E. 890 ; 6 L. J,, K. B. 271. 


General Evidenoe,]— In an action for a t:re.s- 
pass to lam I the defendant [dcadci ! j ilcas, a I l(',o■iu,g 
enjoymmit as a ri.ght of wa.y over 1 lie himi for 
twenty yeans and forty yiuirs. In siqiport nf i.he, 
pleas general evidenee was .givi'U of user of the 
rightof way, conimoneiiigahoid, rorfy-(‘i,gli(. yi'urs 
before the comnicni'.emi'ut. of tlui aclioii, and 
' continuing until witliin about two years of that 

1 time, and that there Ir.id lieen no inlevruplion 
■ byothers : — Held, ihatlhc pleas were not proved, 

and tliat. tiierc was no evidence in siipi«u( of 
them. Limiii v. darpe.nfer, (5 Ex. 825 ; 20 E. J,, 
Ex. 374 ; 15 Jur. 883. 

Lser as of Right.] — In 1823. 11. built two 
adjoining houses, behind each of which was a 
piece of ground appropriated as a. yard, but no 
wall divided the ymrils. In 1832, M. pi'nniUed 
the defendant to occupy one of tlic lumsos 
without payment of rent, and he wnsaecustnined 
to pass over the yard of Ihc oiitcr liouse, which 
was let from time to time to different tenants, 
to a public liighw.ay, M. continued owner of 
both houses until his death in December, 1838. 
In Angusl, J.S.'lh, the trustees under his will con- 
voyed the last-mentioned liouse and t he ground 
behind it to a person through whom tlic idainUff 
derived his title. In September, 1839, the 
trustees conveyed the other liou.se and ground 
to the defendant, who continued to occupy it 
and n.se the -way across the plaintiff’s yard 
without interruption until 1853 -.—Held, 'that 
there was no user of the way as of right for 
twenty y'cavs. Winxhip v, IPahpet/i, 1(1 Ex. 5 ; 

2 C, L. R. 10.12 23 L. .1., E.x. 268 ; 2 \V. R. .523. 

Immemorial Private Right.] — Upon a ]>lea of 
an immemorial private rigid of way, there must 
be evidence of a u.ser for at lea.s1 twenty years 
as of right, iu order to make out a priina facie 
casein siqiiiort of it, and if during ]itn't of the 
time, and for more than twenty years I.K'for« 
the alleged trespasses, there has been a user of 
|lhew.ayless con venient, it will be for the jury, 
on the whole of the evhlence, ixud esjieeialiy 
with reference to the non-user for so many years 
before, the time of the tresjinss, to say whether 
the alleged way was ever acipiired as ol’ right, or 
whether it was abandoned ; that is, wbe.iher it, 
existed, a, ml was a subsisting right, at tlm time 
of the alleged trespasses. DarHiai v. (Hue, 4 
F. & F. 329. 

A'wai'd of Inclosure Commissioners.] — 

To an action for entering and pas, sing over a close 
of the plaintiff, the defendant pleaded a right of 
way from time inimomni'ial, and a. u.ser for forty 
years ami twenty years respectively. A nstu' in, 
f.act for more than" forty years xva.'S proi'cd. In 
1839, all ways not set out iu an award wercoxtin- 
gnished by act. of paj-liamcnt, and this way was 
not set out ; — Held, thatit enuMnot liepre-sumcd 
from the user that the award was otherwise than 
properly made, and t hat less t ban twenty years 
having elapsed since the award, no rigid, had 
hoen gained under the statute. IMdeii v. '/'illei/, 
1 F. & F. 650. 

Where no evidence appeared to sliow (hat. a 
way over another's land had been used by leave 
or favour, or under a mistidie of an award' wliich 
would not support the right of way daimetl, 
such a user for above twenty j'cars, exercisetl 
adversely and under a claim of right, was suffi- 
cient to presume a grant which mu.st have beim 
made within twenty -six years, as all I'oi'mer ways 
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were at that time extinguished by the operation, 
(Ip an iTiclosuro act.. Cdvqjltdix. Wiliwn^ 3 East, 
; 7 It. R. 4(i2. 


A ])Jea ol way by jircscription over A. to JJ. is 
not (lisprovcd by shewing tliat, forty-eight yeans 
ago, ih was part of a eonimnn, inclosed under an 
act of parlianient, andaliottedto the party tinder 
wliom the defendant justifies. Codling v. Jolumui 
4 M. & I!v. (171 ; 9 B.& C. 933 : 8 L. J.Vo.S.) K. B. 
" 68 .. ■ ■" ' ■ , ■ '■ '■ ' 


[ which did not. apply to so (Itscontiiuions an ease- 
ment as that claimed. Hollin» v. Vevney, 53 
! L. J., Q. B. 430 ; 13 Q. B. V. 304 ; 51 L. T. 753 ; 
133 W. E. 5 ; 48 J. P. 580—0. A. 


4. Extent op Right, 


c. Continnons XTser. 


How computed.] — Under 2 & 3 Will. 4, e. 71, 
,ss. 7, 8, the time during which the serrient tene- 
ment has been tinder lease for a term (jxceeding 
three years is to be excluded from the com- 
putation of a forty yeans’ enjoyment, but not 
from the computation of an enjoyment for 
twenty years. Palh v. Sltimicn. 18 Q.B. 568 ; 22 
L. J., q:B. 27; 17 Jur. 372. 


Enjoyment as of Eight — How defeated.] — 
The enjoyment of an easement as of right, for 
twenty (or forty) years next before the coin- 
nieneemenfc of the suit, within 2 & 3 Will. 4, 
c. 7J, means a continuous enjoyment as of right 
for tiveuty (or forty) years next before the com- 
mencement of the suit of the easement as an 
easement, without interruption, acquiesced in 
for a year : and such right is defeated by unity 
of possession dui'ing all or part of the period of 
enjoyment, though such unity of possession has 
its inception after the completion of the twenty 
(or forty) years. Batfhliill x.Mecd, IS C. B. 
696 ; 25 L. J., C. P. 290. 


Confined to Eoot-passeagers,]— By a lease a 
demise was made of a dry dock, deacrihed as 
bounded on the west by a roadway or a passage 
rmming between the dock and certain newly- 
erected warehouses, together witii free liberty 
and right of w-ay for the lessee, his workmen and 
servants, and all other persons and person, by 
his authority or permission, from time to time, 
and at all times thereafter during the continu- 
ance of the demise, in, by, through and oyer the 
roadway, lying to the west of the demised pre- 
mises, jointly with the lessor and his tenants. 
Between the dock and the warehouses was a 
strip of land of t-wenty-threc feet in breadth. 
At the date of the lea.se that part of the strip, 
fourteen feet in breadth, which lay nearest to the 
warehouses was paved, and there was at tlie 
extremity of the i»avomeut a strong kerb three 
inches liigh. On this kerb a strong fence was 
erected either before or soon after the date of the 
lease Held, that the right of way confeii’ed by 
the lease extended over the whole strip, and not 
merely to the portion of it adjacent to the dock ; 
but that it was confined to foot-passengers. 
C<nwn>^ V. Rose, L. R. 12 Eq. 366 ; 24 L. T.820 ; 
19 W. E. 792. 


Interruption of.] — When a person sets 

up au enjoyment of a right of way, or other 
easement, under 2 & 3 Will. 4, c. 71, s. 2. and it 
appears there has been au interruption of such 
eiijoyiiieiit, the (question whether such interrup- 
tion has been acquiesced in or not for one year, 
as specified in s. 4, is one to be left to the jury 
and settled by them ; and it is not necessary to 
bring any action or to conimence a suit in 
order to prove that the interruption lias not been 
acquiesced in. Romison v, Carticrkilit, 5 B. & S, 1 ; 
33 L. J.. Q. B. 137 ; 10 Jur, (N.s.)‘ 847 ; 10 L. T. 
266: 12'W. E. 425, 


Eor all Purposes.] — A conveyance to the plain- 
tiff granted to him a right of w.ay through the 
gatew.ay of the vendor (which opened into a 
close afterwards bought by the defendant) to a 
wicket-gate to be erected by the plaintiff at a 
given point into a piece of garden ground, part 
of the premises .purchased by the plaintiff. The 
plaintiff built a cart-shed on this piece of garden 
gnumd close to tlie point where the wicket-gate 
w'as to be, and claimed a right of carriage-way to 
it : — fleltl, that he was not confined to a right of 
footway, Imt was entitled to a right of way for 
all purposes. Watts v. Kelson, 40 L. J., Cli. 126 ; 
L. E. 6 Ch. 166 ; 24 L. T. 209 ; 19 W. E. 338. 


Agreed Alteration.] — A plea of twenty 

years’ right of way is not defeated by proof of 
an agreed alteration of the line of ivay, nor by a 
temporary non-user under an agreement of the 
parties. Payne v. Slmhien, 1 M. A Eob. 382. 


User of Way at Long Intervals.]— In an 

action where a right of way was claimed under 
the Prescription Act (2 &: 3 Will. 4. c. 71), s. 2, 
in respect of tw'euty yeans’ user as of right it 
appeared that the way had only been used by 
the party claiming it, the defendant, for the 
removiil of w'ood cut upon an adjoining clo.se. 
Tin; wood w'as cut upon this close at intervals of 
several years ; the last cutting having been in 
the yi'ar in which Ihe action was commenced, 
the one next previous fifteen years before, aiul 
the next at another interval of fifteen years, 
Between these intervals tlie road wras occasion- 
ally Slopped up, but the defendant usetl it as 
often as he wished while the wood was being cut : 
—Held, that there had not been an uninterrupted 
enjoyment of the way for twenty years within 
ihe meaning of s. 2 of the Rreseriptiou Act, 


Alteration in Tenement— Excess of User,] — 
In an action for trespass over the plaintiff’.s 
yard, at the back of the defendant’s house, it 
was found that for upwards of twenty yeai’s, 
during w'hich the defendant had occupied his 
house as a dwelling-house, he had pos,sessed a 
right of way across the yard to liis back door for 
liimself and his friends. Hiiring the last twm 
years tlie defendant had opened a small shop in 
one room of his house, aiul a few customers hail 
crossed the yard for the purpose of going to the 
shop by the back door. Upon the plea to a now 
assignment to the plea of the right of way, the 
jury had found for the plaintiff : — Held, that 
this W'as not such an alteration in the dominant 
tenement that the facts could constitute an 
excess of the defendant’s user of his right of way ; 
and that the verdict must be entered for the 
defendant on the new assignment. Sloan v. 
IMUdaaj, 30 L. T. 757. 


Increased Barden. ] — The immemorial user 

of a right of way for all purposes for which a road 
was wanted in the then condition of - the pro- 
perty, does not establish a right of way for all 
purposes in an altered condition of the property. 


r 
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’niiere ihat ^voulil impoyo a greater burden on the ; 
yevvieiit teuemeut. WunUcdov and Pufaieij \ 
noimnons (Janm'Tutm's x. Dwvm, 45 L. .1., Ch. 
JJSij : ] Ch. h). ; 53 L. T. 075 ; 24 W, IL 4CG 

~C. A. 

Agricultural Purposes.]— When a roatl had 
been innnemorially used to a farm, not only for 
usual agricultural purpo.yes, but in ccrt.)iiii 
instances for carrying building materials to 
cidargc 1 he farmhouse and rcbrrild a cottaige on 
tlic farm, and for carting aw.'xy sand and gravel 
dug out of the farm : — Held, that that did not 
o.srablish a right of way for carting the inaterifds 
rtvjiiircd for building a number of new houses on 
the land. Jl>. 

Sernble, that tlie fact that the occupiers of the 
farm, in passing with carts from a particular 
point to a certain gate over a common on which 
no dcfiTiite road was marked out, did not keep to 
one line, hub used several tracks, did not prevent 
their acquiring a right of w.ay between tliat 
point and the gate. Ih. 

Minerals.] — User for twenty years of a 

way to a field used only for agrieidtural pur- 
poses doe,s not give a right of way for mineral 
purposes. Bmdhiivn v, Moms^ 3 Ch. I). 812 — 

The owner of a field, with a right of wixy to it 
tlirough an occupation road, agreed to sell the 
surface of the field, reserving the minerals. 
The field had never boon used for mining, and 
the vendor did not appear to have any present 
intention of working the minerals : — ilcld, that 
the vendor, having had a riglit to use the road 
for agricultural purpewes onlj', could not prevent 
the purchaser from so .altering the road as to 
make it unfit for the use of the vcjidor in woi’k- 
ing the minerals under the land agreed to be 
sold. M. 

Held, also, that even if the vendor had a right 
to use the road for minerahs, inasmuch as he had 
no present intention of working the minerals, 
the court would not interfere. 75. 

A right of way for agricultural purpose.s is ii. 
limited and qualified right of way, and does not 
necessarily confer a right to use such w.ay for 
general and universal purposes, Jarlison v. 
Stacey, Holt, N. P. 455 ; 17 R. R. GG3. 

Tramway for carriage of Coal,]— An estate 
was intersected by a canal company under the 
powers of its act, and an accommodation bridge 
was built by the company, over which a i)rivatc 
road, leading across tlie property to a high road, 
was carried. Coal-pits were opened upon the 
estate, ■which, -when the canal was made, had 
been used as a farm. For some time the coals 
were carried down to the canal by a tramway 
which did not cross the bridge. The coal-owncrs 
subsequently carried the tram-wa,y across the 
bridge (excavating the soil of the roadwmy on the 
bridge and approaches), in order to cany their 
coals to a line of raihvay on the other side of the 
property. An action for trespass having been 
commenced, and a writ of injunction applied for 
by the canal company, the coal-owners submitted 
in the action to judgment for ll. damages and 
costs, and gave an undertaking not to repeat tlie 
trespass complained of. The coal-owners having, 
a few months afterwards, again laid do-wn the 
tram-way, hut without breaking the soil on the 
bridge, the vice-chancellor held that, indepen- 
dently of the undertaking in the action, by 


w'hicb the right of the canal couqjiuiy had l)ot‘n! 
recognised and cstahlishucl, iJie defeiniant's light 
of access to aaid iiassagc over the .'lucomiuodiaiou 
bridge did not justify llu; making hythmunf a, 
traui'way upon the hridgci and tlie ajiprojuilius 
thereto, and injunction granted accordingly ; — 
Held, on ajipeal, Unit Ihe uiKlertakiiig given by 
the defendants formed ii good gixauul for (lie 
interference of tlie court, without going into the 
question of their right to make tlie tramway. 
Neath Canal Cn. v. Ynixariced Jlmolrcn- Coll'wi'i/ 
/b., L. R. 10 Ch. 4.50. 

As if Public Roads — Eight to lay do-w-u Gas,] 
— A freeholder of land, which was let for build- 
ing purposes, entered into a covenant’, that (lie 
ownens and occupiers of the houses should have 
a free right of way over certain roads, and 
should have full use and enjoyment of the roads 
IS absolnte a niamier as if they were public 
roads. The roads had not lieen dedicated to the 
public. At- the invitation of the occupiers, but 
without the consent of the freeholder, a ga.s 
company lirokc iqi the surface of the roads in 
order to lay down gas to some of the liousc.s. 
The. frechoUlc.r filed a bill for an injunction 
against the company. The occu)nei'.s of the 
houses to which gas liad lioen already laid down 
not having been made jnsrties, the cause was 
ordered to stand over for tliem to apjiear. The 
occupier.s ujipearing, and e.ouscnting to the acts 
of the company, the bill was dismissed with 
costs. Sdhif V. Cryufal J\daae Pktrict (hut Ch., 

.S .Jur. (N.S.) 422. Allinned, 4 He G. F. & J, 24G j 
31 L. J., Ch, 555 ; 10 VV. R. G3G. 

Por all Manner of Carriages.] — Kvhleuee of ' 
a proscriptive rigid; of way for all manner of 
carriages doe.s not necessarily prove a right of 
way for all manner of cattle. Jhdland v.Pimn, 

1 Taunt. 275. 

Rut it is evidence of a drift way, for the jury 
to consider, together with ihe efihor evideac^ 
Ih. 

'I'hc extent of the ustige is evidence of a right 
only commensurate wilh the user. Jh. 

For certain Purposes,]— IT, ser of a rotid with 
horses, carts and carriages, for certain purpcKscs, 
d<ics not necessarily prove the I'ight of road for 
all purposes, but the extent of a right, i.s a (ques- 
tion for the jury, under all the circumstances of 
the case. Cowlhiy v. 4 M. A W. 245 : 

1 H. & H. 2G9 ; 7 L. J., E.x. 20.5. 

Footways.]— Footways (but not for carriages, 
or for horse people) through Richmoud-gatc. and 
through East SUeen-galc, across Richmond Park, 
established. Max Y. lincyafts, 2 Riirr. 508. 

Carriage-way inoludes.]— If a defendant 

l)lead.s a footway, his ))]ca is supported liy proof 
of a ciirriagc-way, as a carriage-way always 
includes a footway. Maritt v. Stamig, 7 Car. A Ik 
570. 

For removal of Tithes.]— .A rector cannot 
claim a [jcrmanent right of way for the iimqjose 
of carrying away his tithe, unless by ])re.scnpiiou 
or grant, Janie.H v. Mads, 2 G. A M, 2GG ; 4 Tyr. 
101 ; 3 L. J., Ex. 47. 

The owner or occupier of the soil, provid( 3 d he 
does it honfi fide for the convenient maiiagoincnt 
of the farm, has a right to vary and stop up a 
way by which tithe has been carried, although 
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to Abandon— IToil-Trser.l—lVhero 

intouy'ii.fDcv, hy ounipdlin^^ him to urc a more the use of fin immemorial riffht of wav to a close 
cmmitmis route for the purpose of carrying fiway | to oeci^rs had a 


more convenient access to it over another close 
Eeasonahle UGer.l-Wliorc premises are dc- % :--HeI<l, that the non-user 

miseil or couveyed “ with tl e rSld S wa v evidence of an intention to abandon 

thereto;’ it niay'^e"i qSLi for liie iury wS L. J., 

Vn *1830 the appoHant’s predecessor in title 
Where a right' of way was expressed to be his land, together with a 

“ through the gateway ” of the iilaintiff f'whieh tho land he retained, to the 

gateway- Jai t.i" other premises of the plahiliil) 

and at the, time of the lease, carts coiilil come in of title to their respective lauds were 

to load and unload, and turii round and go out Iff,? Tmn'l/ I’espo'ulcnts under 

again, hut, through alierations of the preinises statutes, iicitner ot which 

could not do so without .slightly trenching upon easement. In an 

the plaintiJT’a premtses :-^Held. that in the 

reasonable use of the right of wav the defendant “at abandonment being a. (question of 
had a right to do this : and tlmt vdiat wm^a the respondents, 

rcasonal lie user was for the iiiry 17 ) togethei wnUi user by the appellant of land 

The owner of field A., who had a right of wav “le Cfisenient, was insullieient under 

over the iilaintiff’s elo, so for the more convenient circumstance, s to shew any intention to 

use of A., m.ade a gateway from field B., into A„ f c fl' flS A 'o i % t‘ 

mowed both fields, stacked all the hav in A,, and rafTl'n n ^ 5 ^iH L. T. 

some months after .sold the whole “h,av to the " 

defendant, who carric'l it all away over the said Affor TSTot, tTb«v ova -Pni. -i wn 

way. The jilaintiff brought an action of tres- • and Kelease.J— When a 

pass: the defendant justified under the ri^dit of suhstitiBe.1 for a pre-existmg one, with 

way, and the. plaintiff new a.ssigned :— Held that If per.son entitled, and non-user 

whether there had been an excess of user was not ”???’? ‘if accompanied by acts 

a que.stioii of law ; but that it was a question of ^ • I ">•' ‘'i .l«iy “ inferring 

fact for the jury whether tlio stacking and carry- Wolm? Sr Sorf^ 

ing away was a reasonable and proper user of the ????? l?f H ^ ^ ^ ‘f f i”- S’^ch a 

way for the purposes of A., or mer dv eolnnvnblv non-user should extend over twenty 


way for the purposes of A., or merely colourably 


so, arid really for the purposes of B, ; and on •Tr'''E G RrVft 
their finding that_ the former was the case, the ^ ^ 


ho non-user should extend over twenty 
y defined period. Mtilville v. Fallon, 


: defendant was entitled to the verdict on the new R,iT,Bfi+v+,‘T,o. wr , -i * 

assignment. Williams v. Jamcn, 36 L. J., C. P. New Way for Old,]— A 

256 ; L. E. 2 C. P. .577; 16 L T fifU • 1^ W P agreement for the .substitution of a new 

928, ••)<.. way for an old prc.scriptive wav, and a conse- 

quent discontinuance to use the" old way, afford 
liability to repair.]— Semble, that where one evidence of an abandonment thereof. Locell 
■ants to another a right of way. the latter must C. B. (n.s.) 120. 


grants to another a right of way. the latter must 
bear _ the expense of making it available, by 
forming the road, keeping it in repair, anil 
erecting the necessary fences. Innram. v. Jlore- 
a?ni/iJ, 33 Beav, 49, 

5. Cessee of Usee oe Abandonaient. 

Proof of,] — Although a grant of an occupation- 
way cannot bo presumed from a user of less than 
twenty ye.ars, yet it is not necessaiy, in order to 


Putting up Paling.]— The .fact that the 

grantee or his successors have run a paling along 
their boundaiy and only opened one gate in it 
at the point where such access had been enjoyed, 
is no proof of an intention to ahanrlon their right 
to access at any point. Cooke v. Inqram, 3 E. 607 : 
6SL. T. 671. 

Agreement in Expired Lease.]— In 18.50, the 


destroy the right to such an easement, that a nl” 

cesser of the use for twentv years should be ^ the coal under it tor six years to K., 

proved. Feq. v. C/ionle?/, 12 Q. B .515 • 12 Jur I adioinmg land and in the 

822. , A- oui. kase w.as ail agi’cement that a street, to be called 


cle.arly indicative of an intent . - , — 

right, is sufficient to destroy such an casement. construct and rep.air so much of 

J/a ^ the road and sewer as should extend along their 

- ,. , , respective lands; and that the road should be 

JOeaica^iOE to Public,] — -If an owner of land iifred as a public road for all purposes for ever 
has granted to an individual the easement of thereafter, and .should be maintained by each of : 

‘^*‘^‘'‘’P‘''ti<*u-\va 3 ' f)vcr it, then the snhscquenl the parties so far as the same should extend over 
ab.sol.ute dedication by him of a footway to the his land, until it should be adopted by the sur- 
public, ill tlic same place, cannot be presumed, ycyor of liigliways. The road and sower were 
without al'?o presuimng, or jiioying in fact, a never made, and there was no dedication of a 
rele.aise oL llie easement by the individual; for highway to the public by notice under the High- 
without ihe rele.ase ihe owner c.an only he sup- way Act. A brickfield, and afterwards (in 1851> 


Union Street, should within five yeai-.s be made 
Effect of.]— A cesser of the use for any period I the land under wliich the coal lay and 

le.RS than twonlj" years, accompanied by an act ^.’s land ; that a sewer shoulrl be made under 
clearly indicative of an intention to abandon the the lessor and lc.sseo should, at 


without the rele.ase the o 


right of user not iniuinsistent with the easement, were opened through w^ich access was obtained 

' to the premises for cart8*ancl foot-passengers. In 
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18G9 pofttB ami chains \verc placed across one of 
tiio npentiigs. but after n few months the cliaiiis 
were reiuoAxl. In 1870 K.'s land was sold, and 
in 1871 couvej'cd to the plaintiff in foe, ainl in 
1872 the Local Board of Health called upon him 
to scaver and pave the allei'ed street under the 
Puidic Health Act, IS18 -Held, that the agree- 
ment in the expired lease had been abandoncil 
and could not he enforced ; and that it did nut 
•amount to a dedication of a right of way to the 
liuhlic. Ilcaley v. Batlvy Cbrj}onition^ 41 L, J., 
<Jh. <J42 ; L. B.*H) Eq. BTo. 

night extended by Statute.]— A prescripth-c 
Tight of way on a public towing-path on the 
hanks of a navigable tide river, is not destroyed 
by that part of the river adjoining the towing - 1 
path having been converted by statute into a j 
floating harbour, although such towing-path was 
thereby subject 1o be used at all times of the 
tide ; wliereas before it was only used at those 
times when the tide was .sufficiently high for 
the purposes of navigation. Ilex v. Tii)j)ett^ il 
;B. & Aid. id;} ; 32 11. It. IMG. 


6. Unity of Possession. 

Effect of.] — No way or other ea.semcnt can 
subsist in land of wliich tliorc is a uniiy of po.s- 
.seasion. Jlorns v. Efhi'niqtoti, G Taunt. 34 ; 12 
B. R. 57D. ■ ' 

One entitled to a right of w.ay over a strip of 
land indciifuidently of the ownership thw'cof, 
purchased the strip of land ; — Helii, tluit during 
the ownership, lus right of way over the ])lot 
was suspended, hut would revive, on his ceasing 
to he owner. Ohurlemorth v. Gavtsed, H N. It. 
B4. 

Ways Appurtenant.] — If a los.sor, having 

used convenient way.s over hi.s own adjoining 
land during his own occui)ati(in, demi.ses pre- 
mises with all ways aj^pur tenant, unless it is 
•shewn that there were some ways ap]>nrtenant 
in alicno solo, to satisfy the wonls of the grant, 
it will be intended that he meant the ways ^ 
used, and they will pas.s, though he miscalls them ' 
appurtenant. 2/orrifi v. Edr/iiiafoii, supra. ' 

Where A. and B, arc in the posse, ssioii of lands 
under (L, 13. cannot prescribe for a right of way 
over the land of A. L irqr v. Pitt, 2 Te.ako, 152. 

Bull. N, P. 74. 

Devise of “ Appurtenances ” — Extinguish- 
ment.] — One, being seised in fee of the adjoining 
closes, A. and E., over the former of which away 
had immeraoHaliy been used to the latter, devised 
to E. with the appurtenances : — Held, that the 
devisee could not, under the word “ appurten- 
ances,” claim a right of way over A. to B., as 
no new right of way was thereby created, and 
•the old one was extinguished by the unity of 
seisin in the devisor, W/ialley v. Thonnmni, 1 
Bos. & P. 371 : 4 R. R. 82G. 

A., being a termor of land, built two homses on 
it_; the whole •was 'then released to him in fee, 
with all vv.'xys, easements, advaiit.ages and appur- 
tenances thereunto belonging, or therewith 
usually used, Ica'sed, hold, occupicfl or enjoyed. 
He devised cue house, and the appurtenances; 
thereunto belonging, to B., and the other to 0,, ; 
in similar terms. Ditring A.'’s ownership of 'both, | 
the entrance from the high road to the principal • 
door of the house afterwards devised to B. was i 


by a set-out carriage drive o!’ sweep, (uitcring 
from a high road passing immi’diately in front 
of the house afterwards devised 1o if. to B.’a 
door, and then returning rimnd an oval garden 
in front of C.’s house, hut at a, greater distance 
from it, to the same j)oint of eiitrane.i'. B.’s 
house had a coacli-horrse, opening only into (he 
high road, and a buck euirance into the. same. 
After A.’.s death C. made a fence, across so mucii 
of tlio carriagii-drive jis jiasscd immeiliately in 
front of his liouso and aero.ss the oval giirdcn, 
leaving the furlhcu’ way to B.'s front door by the 
.same carriage drive oikui. B. claimed the way 
as appiu’tenant to hi.s hou,s'e and garden ; — Held, 
first, that the way as used in A.’s time, flaring 
the unity of ownership in lorn, immediately in 
front of C.’a house, did not pass to B. with the 
house devised to him, luuler the word “appur- 
tenances” in A.’s will. Phn/,st‘?j Vican/, 16 
M.&W. 48-4, ’ ' 

'Way of Necessity,] — Held, sccfuully, comme 
semhle, that it < lid not pass as a, way of tiecf’ssity, 
whether t aken in the. sti^iet sense, or a way with- 
out which the most couveiiieut ;iad rea.soii;vhle 
mofle of enjoying every part of E.’.s prcnn.sos 
could not be had. J b, 

User by Vendor of his own Land.] — ^Heneral 
WfU'fts in a conveyoume })a.'<sing .all ways with the 
laud conveyed, oce.upicfl or enjoyed, will not <!on- 
vey to the vendee a w'ay which originated in the 
user by the vendor of his own land for liis own 
convenience, and which had tio exi.sten!;e jirior 
to the unity of ])osse.s,si()n of the vendor. Tbow- 
wn V. \Vafi‘i'hiH\ 37 L, .1.. Ch. 495 ; L. R. (> .Eip 
3G ; 18 L. T. 545 ; IG W, R. (3815. 

The case would be fli-lVermit had the way 
existed )wiar to the unity of pfwscssion of the 
I vendor, and been thereby extiuguishcfl or sus- 
I iieudetl. lb. 

User by Lessee of his own Land.] — A haril 
gravelled rouflway or track nuule across a 'farm- 
yard — of which farmyard there hud always up to 
IHGG ])ceu unity of pfissessiou — had been, regu- 
larly used by the oceupior for his own con- 
venience. Ill ISGG the. le.s.seo of the farmyard 
surrendered a portion of it, bounded oil one side 
by the roadway, to the le.s.sor, “ together with all 
ways therewith used, oecupied aiul enjoyed,” 
■with a proviso that the lessor should fence off 
, the portion surreinlerod ; — Held, that no right 
of way projierly so called having f'.xisted ahmg 
the roadway or track previously to the surrender 
or the unit}’ of possession, no such right passed 
or wa.s created or rovivetl l>y the surrender. 
Langley v. Hammond, 37 L. J., Ex, 118 ; L. R. 
3 Ex. IGl ( 18 L. T. 858 ; IG W. R. i)37. 

Where the defenilant, a tfuiant from your to 
year, hohling two farms from the same lamlim-d, 

I made a beaten road from one oyer the otlier ami 
! was subsequently obliged to give up the farm 
I which was benefited by the right, of wuiy to another 
j tenant, under wliom the plaintiff et-.umed, who 
I u.sed the road till obstructed by the original maker 
of the road ; which acts of obstruction took place 
thirty-three years after the making of the I’oad, 
tinring all ufluch time it was enjoyed by owners 
of plaintiff’s term; — Held, that, a tenant from 
year to year could luit ci-eate a right of w'.ay 
without the concurrence of the landlord, anti 
consequently (he right of w’ay tlid not pass. 
Jamieson v. Coulter, 21 W. R. 852. 
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Implied Grant — ^Way formed during Unity of second hoiiso by a deed, which included the 
Possession. '} — ^Wiiere, during iniily of possession, passage, and reserved no right of way. During the 
u iiiu'iieular and detined way is formed and used continuance of the mortgage she died, leaving 
over ju’opevty which is afterwards severed and the houses by her will to different persons, 
grunted iiy the owner to different persons, the The devisee of the second liouse paid off the 
right of using the wav as it is then used may mortgage, took a reconveyance of all the interest 
pass by implication, although it be not a way of of the mortgagee, and subsequently blocked ujy 
necessity, and although the general words of the the jiassage. The plaintiff', who had purehased 
conveyance are not sufficient to pass such a the first liouse from the devisee thereof, .sued the 
right. Jinnen. \\ Alahufttrr, u7 L. J., Ch. 25.0 ; devisee of the .seen in i house for trespa.ss : — Held, 
37 (Jh. 1). 490 ; .58 L. T. 265 ; 3() W. R. 155. that the plaintiff bad no equity against the 

defendant, inasniueh as they were both volun- 

Grant of one of adjoining Closes— Ordinary tcers under tlie will, and the defendant had, by 
general ’Words.] — Where tw'o closes in one the reconveyance, which was not merely the 
ownership adjoin, and a fonncfl way Icarls over release of a security, acquired a larger e.state 
oiie to the otlier and is used therewith, and the than lhat given by the will. Taira v. Iv/iawlcv,. 
owner grants the latter close “with all ways now 60 L. J., Q. 1>, (Ml : [1891] 2 Q. R, 564 ; Gn L. T. 
used thei'ewitli,” a right of way over the way 124 ; 39 W. R. 675; 56 J. I*. (18 — 0. A. 
passes to tlic grantee, whether the way was con- -d t t -i c 

structed before the unity of possession or not. .S«servation in Long Lease.] -In a lease for 
The <lel:emlaiit, the owner of two pieces of land. «»'ety-fivo years, a right o way over the demised 
P. ami R.. made an agreemeut with the plaintiff to was reserved to the lessor and his hens, 

convey so that P. should belong to the defendant f the^ shou <1 retain adjoining lands 

and R. to The plaintiff. The Snly access to R. ni fee, mid after he or they should alienate 
was bv a ileliried UTavdled path crossing P., «uch adjouuiig lands then rc^eiuung to the 
whieh‘path,itwas assumed in this action Jim V'J'T ^ 

not e.Jstod before the unity of posse.ssion. Bya t 

conveyance executed in pursuance of the agree- Miolds the right of way 

ment,Ah and B., “with all ways with the same Ouardaina, 81> 

now enjoyed,” were conveyed to a trustee as to ' o • 

half thereof to the use of the defeiulaut and as Covenant with Lessor, whether as Owner 

to half to the use of the plaintiff. P. was then of Ueversion or Owner of Adjoining Land — 
occupieil by the defendant, B. by the plaintiff. Conveyance of Reversion to Leasee — Merger.] — 
The defendant .stopped up the path, and the D. and C., co-owners of an estate, by deetl 
plaintiff was coraiielled to buy a right of way demised for a term of 1,000 years a strip of land 
over adjoining land. The plaintiff brought this intersecting the estate for the purpose of making 
action, asking that the conveyance might be a canal, with the proviso that noHiing should 
rectified by vesting R. ip her with a right of way prevent D. aud G., “ their heirs or assigns,” from, 
over the path, and vesting P. in the defendant, using auj’' of the land demised, or any stream of 
subject to the right of way : — Helrl, that a con- water flowing over the .same, or from granting; 
veyance executed iu pursuance of the agreement any wayleaves across the .same for the carriage 
ought to have contained an express grant of the of gooifs, See., or for any other purpose in like- 
right of way ; that .such right would have passed manner, as they could have used the same in. 
by a oouveyaiice containing the common general case the lease had not been granted, but so as not 
words ; that it was immaterial whether the way to injure the canal. The canal was uiiide, and. 
was constructed before the unity of po.ssession or the estate was afterw.anls partitioned by deed 
not; that the plaintiff h.ad not abandoned her between D. and G., the reversion in a portion of 
right; and that she was entitled to rectification the canal being conveyed to C., and the adjoin- 
as claimed. Marlaikire v. Qrvhh, 50 L. .1., ing lands on each side of that jiortiou being- 
Ch. 731; 18 Ch. D. 616; 45 L. T. 383; 29 conveyed to D. 0. afterwards conveyed the 
W. R. 929. reversion in that portion of the canal to the^ 

There being two tenanis of adjoining premises le.ssee.s. D., .as owner of the lands intersected by 
held under the same landlord, the tenant of one that portion of the canal, having claimed to- 
of the premises acquired a right of way to his grant wayleaves, &c., aud build a bridge across, 
vaults through the adjoining premises. The it for the 'purpose of making an access from one- 
landlord sold both premises at one sale, with a .side to the other: — Held, that, upon the true 
condition that they were to be subject to, and construction of the lease, tlie proviso operated as 
with the. benefit of, as the case might be, all a covenant with D. and C. as owners of the 
subsisting rights or easements of way or passage, reversion, and not as owner.s of the adjoining 
so far as any lot might lie affecteil thereby ; — lands; that this covenant ran with the reversion ; 
Held,t]iattheveudor being subject to no liability aud that wheu the reversion in that portion of 
as to a right of way, the purchaser of one tene- the canal became vested iu the lessees, tho.i-e was 
inent could not 'enforce a right of way as a merger, and the rights under the proviso were 
against tlie other. Daniel v. Andemm, 31 L. J., extinguished as to that portion of the canal. 
(!h. 610; 8 Juv. (x.s.) 328; 7 L. T. 183; 10 Di/ncror (Lord) v. Tcimant, 57 L. J., Ch. 1078 : 
-\V p. 13 App. Gas. 279 ; 59 L. T. 5 ; 37 W. R. 193— 

— ILL. (E.) 

Mortgage of Servient Tenement without 
Reservation™ — Revise of the Two Tenements to 7 OuSTJiuCTlON OF 

different Persons — Reconveyance to Devisee.] — 

Thi! ownei' of freehold land on which were two Action against Railway Company.]— Action 
houses oeciq)ied the first and let the second, for obstruction by a railway company of a private 
retaining a right of way along a walled passage right of ivay. No special damage was alleged, 
across the premises of t'be second. This passage Plea, justifying under a prival.e act of the com- 
was not a way of necessity. Bhe mortgaged the pany, aud other acts therewith incorporated. 
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lieplicfition, tbiit tbe war was a road within iho 
provisions of the 8 & !) Viet, c, 20, and that tbe 
com]):iny liad interfered with the same within 
the lucuniiig of that act, and had not caused a 
a sufficient road to i)C made in its stead, as 
required by the act : — liebl, that the 8 & 9 Viet, 
e. 20. tabes away the conimou-law right of 
action for an intci-foreneo under the powers of a 
railway company with a. private right of way, 
except when special damage has been sustained. 
Tl'nf/dbns' V. f?. rV. .7?.y., Ki Q. lb IKIl ; 20 L. J., 
Q. B. iffil ; lo Jur. 127. 

Action by Berersioners.] — A revensioner 
cannot sue for the obstruction of a right of way, 
unless the obstraction is such as eitlior ponna- 
nently injures the estate, or operate.? in denial 
of the rialit. Jrojjiimd v, Sohdfield, 2 M. & 
Hob. ;m. " 

A declaration by a .reversioner allcjged that he 
was entitled to a right of way for his touauts 
over a close of tlie defendant, and charged that 
he wrongfully locked, chained, .shut and fastened 
a gale, standing in and across the way, and 
wrongfully kept the same so locked, and thereby 
obstructed the way ; and that by means of the 
premise.? the plaintiff was injured in his rever- 
sionary estate: — Held, on motion in arrest of 
judgment, that tlio declaration was sufficient, 
inasmuch ns such an obstruction might occasion 
injury to the rovei’sioii, and it must be as.sumed, ■ 
after vor'diet, that evidence to that effect hail 
been given. KldqcU v. J/oorr, !) C. B. IKM ; 

1 L. M. & B. 131 ; '19 L. J., C. P. 177. 

Stationary Obstruction.]— P, was the owner 
of an inn, the yar<l of which was approached by 
a passage over aiijoining ])roperty of JI. 'J’hey 
agreed to altoi’ their bmiinlary. and substitute a 
new passage for the old one. M. accordingly, in 
1854, convoyed to P, a small strip of l.'irul reach- 
ing across the. end of tho now passage where it 
■entered the yard, and granted to him, his heirs 
■and assigns, “rights of way at all times and for 
all purpose.? along a passage intciidcd to run 
between the piece of land hereinbefore conveyed 
and a street called the Tyrrels.” By another 
■deed P, released his rights of way over tho old 
passage. The plaintiff was a lessee of tlie inn 
and yard uutler P. The defendants were tenants 
of M., occupying 'warehouses on his property, 
and the bill was filed to prevent the defendants 
from allowing carts and waggons to remain 
■Stationary in the passage in course of loading 
and unloading, so as to obstruct tho accc,ss to the 
yard : — Hold, that the necessity of the business 
of the defendants did not give them any right to 
■occupy the passage by stationaiy oh.sti'uctions 
when any other person having a right of way 
required to pass. TJionm v. JJnimlitt L. R. 8 
■Ch. (>50. 

Held, also, that the right of way was not a 
right in gross, but was appurtenant to the pro- 
perty occupied by the plaintiff, so that his lease 
.gave him a right to the enjoyment of it. Ih. 

Cart standing in Harrow Way,]— A. occn- 
piecl business premises, the only approach to 
which was by a private road passing a warehouse 
belonging to B. The reathvay was too narrow 
for vehicles to pas,s each other, and carts stand- 
ing at B.’s warehouse created an obstruction, and 
ipre^tented accG.ss to A.’s place of business : — 
Sdd, that A., having equal and reciprocal rights 
with B., was entitled to require the immediate 


removal of such ob.structiou. SltoL’Dinith v, 
liyerUil, 28 L. T. .553 ; 21 W. B. ddS. 

By Grantor —Grantee may go Extra viain.l — 
If the grantor of a rigid of way obsl mets it, the 
grantee umy go, extra viam, over tlie gnuilov’s 
land; aiul the grantor or a purdiaser with 
notice from him will not be allowed to obstruct 
tho substituted mode of access so long as the 
original oUstruetion exists. Hdhtj w yrtthi'nld. 
■13 L. J., Oh. 359 ; L. 11.9 Ch. Ill ; 29 L.'l’.ddl ; 
22 W. 11. 142. 

■ — Notice of I)eviation.]—Notiee of right 

of way, and also of an obstruetiun to it, is notice 
of the g}’antec’S' right of deviation. Ib. 

Notice of such an interrupted right of way is 
notice of all the rights appertaining thereto. 
This right to go extra viam is one which can be 
protected by injimetion, but the injunction must 
be limited to the time <iuring whieli tlie ul)scruc- 
tion la,sts, and is not to prevent the grantor from 
substituting any otlier convenient mode of user, 
and is nut to extend so as to nutiiorise tlie grantee 
to use iho mode of access, across tiie ilei’eudant’s 
laud, for tho continuous imssage along tire way 
granted. Ih. 

Use of Ways in and through an Estate — 
Obstruction at further End.] — It was .stijuihited 
by an a,grccmeut i)cf ween tim parl ies to tlie suit, 
that the plaintiff, his heirs ami assigns, should 
iiave full and free pei’irii.ssion “ to use a|- ail times 
the roads and waj's in and througli the defen- 
dant’s estate,” There were two roads traversing 
the defemlani.’s estate, at ilm Further extremity 
of which, where his land iejuninated, certain 
existing obsiructions were eoniiimnd by the 
ilefcudant, .so that the pin ini iff, whilst Im had 
tlie use of the roads over the defemiant’s estate, 
could not pass beyond it. Tlie court granted an 
injunction to restrain the defendant frommalung 
and continuing the obstructions at. the extremity 
of his laud. PMllhisw Tveehtj, 8 Jur. (JT.S.) 711 ; 
2 Giff. 032 ; (! L. T. 313. Affirmed. 8 ,3ur. IN.S.) 
999. 

Injunction when granted to prevent.]— A 
lease ooutoined a covenant to do notiiiug to the 
annoyance or damage of the lessor or his adjoin- 
ing tenants or occupiers. Thu lease granted a 
right of way over a certain passage as then used 
and enjoyed by the lessee. At the date of tho 
lease the lessee used the passage for the purpose 
of a business carried on in the prerai.ses, and the 
lessor, who occupied the adjoining premises, used 
to lock tho gate of tho passage in the evening, 
and kept it locked until the naoi'ning. Many 
yeans aftcrward.s the lessee's representative 
tiUTicd part of the business premises into a 
place for entertainments, sind claimed a right of 
entry to his premises at all hours. TTie lessor’s 
rejjrescntative filed a bill for injunction against 
the nuisance, and against being'prevunled from 
locking the gate at night Held, that ho wa.? 
entitled to the injunction asked for. Collins v. 
8Liide, 23 W. II. 199. 

Under an agreement for a lease, tho tenant 
had power to erect a workshop on a portion of 
the premises, for the purposes of his business, 
but was not to obstruct tho entrance to the pre- 
mises, except; by using it for the purposes of 
• egress and ingress. The only entrence was 
through an entrance or a gateway Aviih a paved 
road under the landlord’s house : — Held, that 
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the tenant had an implied right of way through 
the gateway for horses and carts, as well as for 
foot passengers, and that he was entitled to an 
in junction to restrain the landlord f rom obstruet- 
ing the gateway l^y loading and unloading 
carts there. CfHhioti v. Villarfi, 47 L. J., Ch. 
597; S Ch. D. 415: 8S L. T. 939: 20 W. K. 


Delay.] — A railway company had con- 
structed its line so as to leave the passage for a 
private road two intervals of 9 feet .3 inches 
each. The interval required by the Railway 
Clauses Act,, for a similar right of way, was 
12 feet. The plaintiff’s right of way was not 
■disputed ; but he had lain by and allowed the 
railway works to proceed, and the damage acern- 
ing to the plaintiff in consequence was of small 
amount: — Held, that he, having delayed the asser- 
tion; of his legal right] and the damage being 
slight, the court would not grant an injunction 
to i^estrain the mfringement on the legal right. 
Wnitle V. Jirifttol and South Wtdeu Union Itu., 
€ L. T. 20 ; 10 lY. R. 210. 

Injunction or Damages — Lord Cairns’ Act.] — 
Where a plaintiff has established his right to a 
perpetual injunction .against the defendant, the 
court has no power under Lord Cairns’ Act to 
■oblige him against his will to accept damages 
in lieu of the injunction. Xrchl v. Burrell, 48 
L. J., Ch. 252 ; 11 Ch. D. 140 ; 40 L. T. 637 ; 
27 W. R. S05— 0. A. 

Extent of Right— Road granted as if Public 
Road.] — The defendant, the owner of a building 
•estate, conveyed to the predecessor in title of tlie 
plaintiff one of the plots of ground on the 
■estate, and in the conveyance granted to him the 
right for himself, his heirs and assigns, and his 
.and their families, tcnaiits, servants and work- 
people, with or without horses, cattle, carts and 
cari'iagcs, to pass over the several roads made or 
to be made through the estate ; in the same 
manner and as fully as if the same roads were 
public roads. Two of the roads on the estate 
were 40 feet wide, 20 feet in the middle being 
.gravelled for cart and carriage traffic, and 
there being a strip of grass 10 feet wide on 
•either side. The plaintiff, in common with other 
residents on the estate, was accustomed to walk 
along these grass strips to and from his house, 
which was built on the plot of ground so con- 
voyed as above stated. The defendant caused 
;.six ditches or trenches, each about 15 inches 
wide and 10 inches deep, to be out completely 
across the strips of grassland at the sides of the 
road near the, plaintiff’s house, the earth taken 
out of the ditches being banked up at the edges 
■of the ditches, and the plaintiff’s passage along 
the strips was thci'ehy rendered difficult ami 
dangerous. The iilaintiff claimed an injunciion 
against the defendant to restrain the continuance 
■of the impediments to his riglit of way. The 
: defendant contended that the plaintiff’s right of 
way was the same as that of the public along a 
highway, and that the public ways had similar 
ditches and trenches cut through the grass at their 
sides for drainage and similar": purposes and it was 
proved that in many rural roads in the district .such 
ditches or “grips” were made : — Held, that the 
right of the public to use a highway extends to 
: the whole road, and not merely to the part used 
as viatrita ; that :the.se ditches if cut on a public 
highway, Would have amounted to a nuisance 


ami obstruction ; and that, therefore, as the 
plaintiff had the same rights over the road as 
the public would have over a public highway, he 
was entitled to the injunction. JVicol y. Beau- 
mont, 53 L. J., Oh. 853 ; 50 L. T. 112. 

Right to Foreshore.] — In an action to restrain 
the removal of shingle from, and the placing of 
bathing-machines upon, a part of the foreshore 
of the .sea at M., the plaintiff claimed to he 
tenant in posse.ssion of the locus in quo under a 
birilcling agreement granted him by the lord of 
the manor of M., who was tenant for life of the 
property under a .settlement Held, tliat on 
the true construction of the building agreement 
the plaintiff had no estate ’wliatevcr in the locus 
in quo, but only a right of entry thereon for the 
purposes of that agreement, and. therefore could 
not maintain the action. Laird v. Brings, 19 
Ch. D. 22 ; 45 L. T. 238— G. A. 

"What amounts to.] — The plaintiff wa.s entitled 
to a right of way on foot through a pas.sage 
across the defcndant’.s }>remi.ses. This passage 
had been foi'incrly level thi’oiighout, with the 
e.xcej>tion of a throe-inch step. The defendant 
raised iiart of the passage, causing an ascent of 
four with a descent of three stejjs. The plaintiff 
brought ai) action for the ob-struction to his 
right of way, caused by this alteration, and in 
his statement of claim alleged that his servants 
had been in the habit of carrying bales and other 
heavy goods along the passage. Evidence was 
given to shew that the alterations pi’cvented 
goods from being convoyed by trucks along the 
passage, and that heavy bui’dcns could only l)e 
carried thi-ough it at much greater inconvenience 
than forme]"ly. The jury, after viewing the pre- 
mises, found, in answer to questions left to them 
by the judge — (a) that the passage was rendered 
by the alterations substantially less convenient 
as a mere footway ; (b) that it was rendered 
substantially less convenient for persons on foot 
carrying such burdens a.s might, previomsly to 
the alterations, have been carried tlu'ough it ; 
(c) that the carrying of burdens on trucks was 
a reason.able user of the passage ])rcvious to the 
alterations. On the hearing of the appeal, the 
plaintiff admitted that the findings upon certain 
other questio7is left to the jury wci-e iinmaterial : 
— Hel(l, that the judge ought to have directed 
the jury that no right ha(l been shewn to roll 
trucks or carry burdens not commonly carried 
by ordinary passengers in the use of a footway 
through the passage ; and that the first question 
alone ought to have been left to the jury, but as 
that question appeared to have been fairly and 
properly tried, the circumstance that other issues 
of a different nature had also been submitted 
erroneously did not form any ground for sotting 
asi(.le the verdict for the plaintiff on the first 
question, and that the finding on that question 
and the jmlginent for the plaintiff upon it 
shoulil accordingly stand, Austin v. Scottish 
Widows" Bund Mutual Life Assurance Society, 
8 L. R., Ir. 385— C. A. 

Abatement of Inhabited House.]— A person 
having a right of way which has been obstructed 
by a house erected upon the way may, after 
notice and request to remove it, pull it dowm, 
although it is actually inhabited. Davies v. 
Williams (16 Q. B, 546) approved. Lane v. 
Ca2}SC}i, Gl L. J., .Gh, .55 ; [1891] 3 Ch.' 411 : 65 
L. T. 373 ; 40 W. R. 87, 
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Threatened Destruction.] — The lessees of a 
(Hillic-ry iKu hift' ap’Vt'.ed tet grant to tlie lo.sse{?s of 
a nt'iAihonririg c’nllioiy licence to use a right, of 
way I'lijoved ))T the former, the owner of the 
first colliery having granted to the second lessees 
the same r'ight of way during a term of years, 
and aftm-wards, by assignment from the livst 
lessees, hecoiue possessed of the lirst collioi'y, 
and the right of way; an injiniotion was grmiteci 
to i'estrtdi) him from removing the materials and 
destroying the way. SetomareJt v, JJntnillinff, 
:i «waust\ t)9. 


8. Effect of Statutes ui>on. 

Over Level Crossings.] — A railway company 
was empowered for the purposes of their under- 
tnla'ng To lake marsh lands at Harwich belong- 
ing to the drown, and which had been acquired 
,ljAtho Crown for the purpo.ses of defence, but 
’they were required hy their act to ennstruet and 
maintain aoro.ss, over or under their railway such 
communications as the Comniis.sioiiers of Woods 
and Eore.sts slmnld adjudge to be necessary for 
the convenient use and occupation of the Crown 
lauds. Accordingly the company took lands 
which lay between the railway and an estuary, 
and agreed with the commissioners to make four 
level crossings over t.heir line as communicalioas 
with these lands. At tliis time tlie land wa.s 
used for gra/diig purposes only. >Subseqircnlly 
it was purchased by a laud company and laid 
out for building, thereupon the railway com- 
pany disputed the right of the owners or occu- 
piers of houses on the land to use the level 
crossings, on the ground that the right of w.ay 
was restricted to the jiurposcs for which com- 
nnmication with the severed lauds wars necessary 
at the time the railway was made : — Held, t.hat 
the grant of the right of w.iy was not so 
restricted, but gave the landowners a right of way 
over the level ciussings for all puiqioses which 
■would not interfere witli the projrer working of 
the railway. UnlU'd Land Co. v. (t. R .Eii^, 4*1 
L. A, Oh. 085 : L. 11. 10 Ch. .580 ; 83 L. T.' 2!»2 ; 
23 W. 11. 800. ■ 

A right of way acquired by prescription is 
restricted to the pur[)oscs for which it w.as 
acquired. Birt whore such a right is acquired 
by grant, the limit to the right of user is a ques- ' 
tion doiicnding on the construction of theinstru- 
: ment of grant. Ih. 

The jilanitiif had been entitled from 1855 to a 
can'iage-wfiy to property of his over a railway 
by a level crossing. 13y an act obtained by the 
company in 1875, reciting that it was expedient 
that the rights of way in respect of footwas's 
whieh crossed the railway on the level should be 
extingnislicd, it was enacted that all rights of 
way in, over, or affecting the footways num- 
hei'ed 2, 4, 5, fl atid 7 on the deposil'ed plans 
should he extinguished. No provision for com- 
pensation was made. The roadway in question 
was numbered 5 on the depo.sited plans, and was 
thereon matked “roadway and footway,” the 
others being marked siznply “ foot, way ” : — Held, 
that upon the true construction of the act, it did 
not interfere with private rights of way, hut 
only with public rights of way, and that an 
injunction restraining the railway company 
from obstructing the way had been rightly 
g], 'anted. WdU v. London., Tillmry and Simthetid 
Ry., 5 Oh, D. 126 ; 37 L. T. 302'; 26 W, B. 325 


Under Inclosure Acts.]— -H. was possessed of 
lands in tlic parishes of U. and W.. the waste 
lautls of which were about to be inclosed, iind in 
rosi)ect of which he was cnthletl to auallolmeut. 
11. sold .some of liLs land tu the dcremlant, 
expressly reserving the intended .'dlolnients,. 
Between the landseonveyed lo the dci’eiuiaut and 
a high road to B. certain st,rips of land. I'orniing 
l)art of the waste lauds to be inelesed, were 
interposed, and over them there were track-ways, 
which had been usotl for more, than forty yeai's 
bj' the oeeupier.s of the propert,y cmiveyed to 
defendant as a means of acciiss betweeit [jart of 
the property and the high road, and whieh had 
been used by the defendaut without di.spid-c 
down to the time of the. iiudosure a,wani. H. 
afterwards sold the allotraouts made to him, 
which included the strips of waste, to the iioi'son 
through wliom the plaintifl’ claimed. The award, 
whicli was duly matle and confirmed, di<i i\ol set 
out any way.s over the allotments. 'I'ho defou- 
daid. claimed a right of way over them where tlie 
track-ways had jiasscd ; — Held, that liy virttie 
of s. 68 of 8 ik !) \''ict. e. 1 18, any rights of way 
w'hich might have e.xistod prior to the eoniinna- 
tion of the award were from tliat da,1e extin- 
guished, and that the defendaut. ha.d no such 
right as tluit claimed ; and tliat the extingiii.sh,- 
ing of the right of way was not, a, wrongful 
derogation from the grunt of the })]aiuti.tf’s, 
prcdece,s,sor in title. Tnrncr v. 48 L. 0., 

E.x. 481 ; 4 App. (las. 221 ; 40 L. T. (161 ; 27 W. IL 

'When a, right of way is grani'cd to “ the owner 
and ownem i'or the time being” of lands, and tlui 
lands are subscipiently severed, the grunt gives 
a right of way to the owner for the time, being of 
every part of the .sevei'ed lands. JS'airaoiiion v. 
CoitLwn, 4(1 r.. .1.. Ch. 450; 5 Ch. D. 133: 3(S 
E. 385 ; 25 W. K. 469—0. .A. 

Strips of laud having been allotted liy an. 
award under an inclosure ae,t to dilfereuf ])er- 
sotis, there was awarded to the ownei-s for the 
time being of the allotments “a way right and 
liberty ami passage for Ihemselves and their 
respective tenants and fanners of the lauds and! 
grounds, as well on foot as on horseback, as withi 
their carts and carriages, and to lead and drive 
their horses, oxen and other cattle” as often i\H> 
oeeasion .should require, fiom a highway adjoin- 
ing the outside slri]) over the east eiul of tlie- 
allotments to their respective allotments, “ doing 
as little damage to the soil, oj' the cnrti, gr.ass or 
herbage,” as might be, with a pivjvi.siou that if 
any owners should street out the way through, 
their respective allotments, the same should be 
made and for ever rouiaiu at least eleven yai-tls- 
wide : — Held, that there was no implied restric- 
tion of the right of way to agricuKural pur- 
poses. Ih. 

Held, also, that a person enliiled to a right of 
way is entitled to make an eilicieut way for any 
purpn.ses for which he is entitled to use it, and 
desires to use it; ami held, ihorefore, lhat the 
owners of any allotment on converting the same 
into building laud, might f(n'm a iriotalled road! 
to the highway over the cast end of the inter- 
vening plots. Ih. 

By an inclosure act, it was enacted ihat all 
ways over a field, called West Eielil, allotted U> 
B., should be extinguished from the time of the 
makitig and completion of a new road, as therein 
directed ; with a proviso, lhat nothing in the act 
should extend, or be construed to extend to* 
deprive A,, his heins or assigns, or his or tlieii- 
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agents. q£ the right of ingress, egress, and regress. I ■ .. b. Parties, 

to and from a u'atercoiu'se. for rho }>urp{».se of, . . . 

rcihuildiiig. rcpairiim'. oianiina'. or shutting the hy a lessee for tmaitv-ono years, under 

sluices thereon, or to eleunse'tim same Held. dean im.l chapter ot W .. against a lord of .a 
that this reserved to A. his right of way unim- manor an. the tenaid ot a particular house, tvhid^ 
paired, over West Field, for tlie purp.ise's in the e(l plamtifl s way, praynigthat ^ 

act mentioned. Atlnutr v. J/erf/wd', 7 Scott, might, be pulled down, and that plaintiff be 
IS!) : r> liiiiQ-. (x.C.-) 28fi : 1 Am. 4S8 ; S L. -h. C. P. W :-Hel(l, 

' ‘ ' that the dean and chapter o± W., who were the 

owners of the inlieritance. were necessary parties. 
XTnder Canal Act — “Freed from all Estates, Poore y, Vlavlh 2 Atk. oin. 

Charges and Incumbrances.”] — The enaetinent It is no objection to an action by a lessee of a 
in till' Ulster Canal Transfer Act conveying cer- private road for an injunction to remove an 
lain lands to the Coimnis-siouers of Public Works obstruct ion that his lo.s.sors or Ills aHsignee.s in 
in Ircltind "freed and discharged from all estates, banlcruptcy are not made yiar ties. tSenqjle r. 
charges and iiicumbrniiees heretofore made, jier- J^mdon /uni Jiiriniuti/uim iihrx. 

mitted or suffered by the .said canal company.'’ 

does not e.xtinguish I'ights of waiy over said lands c. Evidence, 

ytreviously acquired liy third imdies against the Jo explain Grant.]— In an action for nbstruet- 

eaiial gompany. M deou v. Ilornishy, Ir. K. 3 jjjg way, granted by a lea.se from the defeiiv^ 

L. Ij. i52. daiit to the plaintiff, the judge will receive evi-* 

Under the Education Act.]— A school board ‘l«meof the state of the ‘premises at the time of 
taking lauds under tl.c Elementary Education the lease, and will then put a 

Act, 1870, need not give notice to treat to the tion on the lease as to the hue along which the 
ovmers of easements over the lauds taken; but t® oi'mited ; but he \ull not reeeivc evulmice 
compensation in resyiect of such easements is to of the ^parties.either 

be given as for lands in juriouslv affected. Ckud' befoieoi after the lease, as shc\Mng_ where the 
V. Loh(1o„ School Ihmr/L El L.'d.. Oil. 42i : L. 11. mtended to be ; but it it is imcer- 

<) Ch 120 ; 29 I. T. 003 • 22 W. II 3o-l ot the grant, winch ot two 

■’ ways is intended, the judge will receive parol 

Extinction by Implication.] — A corjioratiou evidence to shew wliich the grantor meant to 

were empowered by a provisional order of the grant. Oshorne Y. TIT,w, 7 Gar. & P. 751. 

Board of Trade, made under the authoritj’’ of the In order to prove a grant of an Occupation- 
General Pier and Plarbour Act, ]iS()l,aiid con- way through a lane to the defendant’s premises, 
firmed by a subsei.|tieiit special act, to construct he offered two ileeds, which yiurported to he 
a pier in aecordauce witheerlaiudeyiositedydaus. grants by the owners of the soil of an occupa- 
Theplanssliewedthatthoiiier, when constructed, tion-way through the lane, to tenants of pre- 
would be yihysically inconsistent with the exi.s- raises situated on the opposite side of the lane 
tonce of an alleged public right of acce.s.s to the from the defeiulant's yireniises ; — Held, that the 
.seashore from a st reet with which the yiier was deeds were wrongly admitted for tlmt ymrpose. 
connected. The yu'ovisional order contained no HetJ. v. Chorleij. 12 Q. B. 515 ; 12 Jur. 822. 
words expressly extin, giiishing the right of w.a}’-, The rpiestion being as to a right of way over 
or substituting another right of w'ay for it the locus in quo, on an equitable plea that tlie 
Held, that, if the alleged right of way had ever defendant liad contracted to yiurchase fi*om C. a 
existed, it was extinguished by necessary implica- close, to which was attached the right of way, 
tion. and that it was not saved by ss, 11 i: 14 of and that the idaintiff had contracted with C, to 


the General Pier and Harbour Aet, 18(51. 


1 ymrcha.se the locus in quo, .subject to .such right 


mouth CoiyHmitiou v. tSimmu/ie, 47 L. J., Ch. 792 ; of way, but that by mutual mistake it had been 
10 Ch. D. 51S ; 38 L. T. 881 ; 2(5 W. II. 802. omitted in the conveyance, evidence is admis- 
sible on the ptirt of the plaintiff, as to what 0. 
0 PirnvrTSSTnv rn conveyed to the 

, 1 . hERJiisfeiox to LhL. defendant, in order to negative tlie agrcoiiient 

liability of Party Using.]— An owner of land with him. Seoft v. Si/lir/i, 2 F. & F. 191. 
having a private road for the use of persoms 

coming to his house, gave pennis>iou to xV., who pi’ove User.] — Where in trespass the clefen- 
was engaged in building on the land, to place dant justified, on the .ground of a right of rvay, 
materials upon the I'oad. A. availed himself of fin'l proved a constant user of the way with 
this pcrmi.ssion. bv placing a ipiantity of slates and carriages, he was allowed to put in 

i here in such a manner that B., in uM'ng the road, evidence a deed 120 yeans old relating to the 
sustained ilamage Hold, that A. was liable to property, a.s appurtenant to which the way was 
an .action, h'orhi/ v. 'Hill. 4 0. 15. (n.s.) 5,515 ; 27 elaimod, and containing a dcseri})tiou of the 
L. J., 0. P. 318 ‘t Jur. (x..s.) .512 ; (5 W. It ,575 '"•ay, for the purpose of shewing that the way 
Held, also, that the licelaratiou was not ob- iilway.s been onjoycil in conformity with the 
jectionable for not averring that the obstruction doseilption contained Jn the deed. Ihwimaerd 
was placed on the road without permission ; in- v'. Ilarrix, ^ P. & F. 853. 


9. Permission to Use. 


was jdacedonthe road without permission ; in- 
ns mneli as such an allegation, if traversed, would When Deed Lost.] — The defendant pleaded a 

Jiave presented ati immaterial issue. li. grant of right of way Vjy deed, subsequently lost. 

The plaintiff traversed the grant. At the trial, 
10. Proceed INOS eedatino- to. there being conflicting testimony as to the nn- 

„ interrupted user of the rvay, the judge directed 

a.^ Juiisdiction. 

On Motion.] — 'riie Court of Chauecry has no the defendant had exorcised the right of way 
jurisdiclion to flecidc the quo.stioii of a public or uninterruptedly for more than twenty year,s by 
private right of way upon a motion in a petition virlite of a deed, the 5 ’' would find for the defeii- 
.snit. PrijoT v. Pryor, 27 L. T. 257 — L.JJ. daut ; if they thought there had been no way 
VOL. V. 36 


10. Proceed iNas relating to. 
a. Jurisdiction. 
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ffi'aiilfid by daecl, they would lind for the 
plaintiff [Todd, that this direction was right, 
Lhrtt V. :T Bing, llo ; 10 Moore, 439 ; 3 

L. (O.S.) C. P. 18(5, 

[n trespass tpiare clausum fi'cgit, the del'cn- 
daut pleaded that A, was seised in fee ; and, 
being so seised, granted a right, of. way by nou- 
cxi-sting grant. ^Tlie })laintiff replied, traversing 
the grant Held, that on these plciidings it was 
not competent .for the plaintiff to give evidence ■ 
to shew that A. was not seised in fee for the 
l)uri>nse of rebutting the presumption of the 
grant. CrndWhaii) v. Chrshjn, 1 C. & J. 48. 

Occupation.]^ — The defendant justified a right ] 
of way over the locus in quo in the tenants and 
oecvipiers of ]n'cmises adjacent thereto, and it 
being provt'd that he was only seised of the pre- 
mises in respect of which the right of way was 
^laimcd, and ocjcupied by moans of a t enant, to 
whom tile premises were demised : — dJeld, that 
he was an occupier so .as to sustain the plea of 
justiiication pleaded. JfoUiK v. Pimd, 2 D. & 11. 
31. S. 6'., nom. I^roud Jlollin, 1 B. & G. 8. 

Ownership.] — A. was possessed of a close, the 
only wav to whieh was along a green lane be- 
tween two other closes, one of whicli bcTongcd to 
A. and the other to B, In tin*, absence of any 
direct evidence of ownership, t lie jury was tolil 
that they might presume the soil of the laud to 
belong in moieties to the owma's of the adjoining 
closes, and that, in respect of the close at the end 
of the lane, A. liad a more easement : — Held, a 
proper direction, t^m'dh v. Jfoird-t'n, 14 0. B. 
tN.s.) 398. 

Particular Description.] — A claim of a pi-e- 
scriptive right of way from A, over the defen- 
dant’s close unto D., is not supported by proof 
that a close called C., over whieh the wa,y once 
led, and which adjoin.s to D., was formerly jios- 
sessed by the owner of close A., and was by him 
conveyed in foe to another, without roiserving 
the right of way ; for thereby it appear.s that the 
jirescriptive right of way docs not, as claimed, 
extend unto D., but stops" short at G. Wrir/ht v. 

.1 East, 377. 

But where the i-ight of way is proved to ex- 
tend to the termiuus ad quern, the fact- of an 
intervening close belonging to the jiarty claiming 
the right will not vitiate it, JacJmo/i v. iS7iiIlUo, 

1 East, 381, 11 . 


d. Pleading'S. 

Declarations.] — fn .m action for obstructing a 
right of way bet w'oen two specified termini, over 
a close called the Terrace- walk ; the way was 
claimed as appurtenant to a messuage in general 
terms, without reference to any obligat-ion to re- ' 
pair. On the trial, the casement jirovcd wms a 
right to pas.s forwai'ds ,and backwards over every 
pai't of the close, and not merely between the 
termini .speeified ; and it was shewn that the 
easement was enjoyed under a grant to I)., his 
heirs, tenants, and assigns, and to other persons, 

‘t he, they, and every of them, from, time to time, 
contributing and paying a ratable share and 
proportion towards repairing and amending the 
Terraoe-walk’’ : — Held, no variance, the casement 
proved being only larger than the easement 
alleged, and not different in kind. Duncan v. 
Louoh, 6 Q. B, 904 ; 14 L, J., Q, B. 186 ; 9 Jur. 346. 

Held, also, that the obligation to repair was 


not in the nature of a condiliun jn'oeedenf , and 
need nof. be alleged in Ihe dec-laral ion. / /;, 

The ca.senient was granted in 1(57"); there was 
evidence -tliat for ten years next bebire llu^ com- 
mencement of the action jiart- of tlie way claimed 
had become public; — Held, not necessary to 
statu in the declaration that such pai’l Inni be- 
come public. Ih. 

One wlio lias a. grant of an occiqintion-way may 
declare in an ae-tion against Ihe owner of the 
land over whieh the way leads for ob.structing it, 
although it is jiroved that the pubJio in general 
had used the way without, denial for the last 
twelve yeans, v, fb'wcwf. 8 East. -1 : i) II. H. 

31)3. 

In an act ion for obstrueiing the plaintiff's right, 
of Avay, the declaration claimed a right of way 
for himself and his servants on foot to go and 
return, pass and reiiass, and also to lead and 
carry away manure; the word ‘'leatl’' as used 
iu the deciaratioii is a word of general use in 
i England, ami means the conveying of goods or 
i materials liy cart. liriinton Hull, 1 G. A J). 
207 ; 1 Q. li. 7<I2 ; 10 Jj. .1., („). 15. 268.' 

In an ael.iou for not. repairing a jirivate road 
loiidhig througii the defendant's close, it is sutti- 
cient to allege that the defendant, as occuj)ierof 
the elo.se, is hound to re])air. Jt'idrr v. I'^mitli, 
3 Term Bop. 7(5(5, 

A servant put into Hie oe.cupation of a cottage, 
with less wages cm that account, does not occupy 
i(- as tenant, liut the master may jiroperly declare 
on it as his cuvn occiqiatioii iu an action for a 
di.sturbaiicc of a right of Avay over tlie defen- 
dant’s close to sncii cottage, and i( matters not 
that, t.he cottage was diviilod into two purls, one 
of which only was in Hie occupation of such ser- 
vant, the other being occupied by a (eiiant .pay- 
ing rent. Jicrtic v. Drtiumont, 1(5 .Ea.st, 33. 

22' It. 11. 802, 11. 

Jn an action for obstructing Hxu plaintiff in 
the enjoyment of an easement, he must, shew, 
iu his (leclarat ion, that Hie obst ruction was in the 
place Avherein tlie plaintiff is entitled. Thus 
■wliere a. declaration alleged a right to take* water 
at a cistern and com] ilained that the dei'cmlant 
wrongfully locked up a door leading to it, ami 
prevented the jilaiiiliff from using the cistern, 
issue was taken on the right to take, water, ami 
judgment arrested after verdict for the plaintiff, 
because non constat tliat he land right to go 
through tlie doorway in (piestiou, although ho had 
a right to take water. Tchhuftw tSelhi/, (5 A. & E. 
781'; 1 N. & T>. 710 ; W. W. & .D. 312 ; (5 L. J., 
K. B. 17.6 ; 1 Jur. 309. 

In an action for interfering with the jilaintitfs’ 
right of way to a certain (piarry, the iilaiiitid's 
alleged, in tlie first jiaragrajili of theii' statement 
of claim, (hat tlie.y were entitled to a right of 
A\my from the ]mbiic highway through a certain 
gateway along a certain passage to Hie said 
quarry, and back again from the said (piari'y (o 
the jiublic highway, for them, selves, their agents, 
servants and lieeiisees, on hiot and wit.h horses, 
carts and carriages, at all times of the year ; and 
in the second paragraph Hiey alleged that they 
wore entitled to a right of way from the jniblic 
highway through a certain gateway along a cer- 
tain passage to Hie said (quarry, and back again 
from the said quarry to the pulilic highway, for 
themselves, their agents, servants and licensees, 
on foot and. with horses and carts, ar, all times 
convenient and necessary for the working of the 
said quarry, and for removing stones, gravel and 
Other material therefrom. On motion to set 
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aside the first atid sucoud })aragvaiihriof rlic state- 
Jiiein ot claim Held, thal 1he atateineut of 
claim was siitticieid. Kintmai'e (^lonf) v. Citur.y, 
1'2 L. 11.. Ir. :171. 

Pleas — Sufficiency of.] — Aetioii for lacahing 
;md ciireriiig a close called the Heiieroft. Plea, 
that heiiie- owtter hi fee of the close, gruutcil 
lo If., by deed, a way over tlie (dose iW the 
.occii[)ier.s'of a dye-house, and Thtit the tlcfoiidaiit 
being in the oeciijiation. of the dye-liou.se, com- 
' mitted the trespass. The plaiutilf set out the 

deed in his reidieation. lly the deed C. granted 
to IT. all tho.se mewly-ereeted l.aulding.s standing 
.and iieing imrtlyon the close called the Heiieroft:., 
and partly on iL C., together with all and singular 
•out-hou,ses. edifiees, huildings, roads, ways, &c., 
and ajijmrteuances. with the premises usually 
held, oeeupied, or enjoyed, C. reserving to him- 
self exclusively Heneroi't. with the riglits, [irivi- 
legcs. and ajgmrtenauees within and to the same 
belonging : — Held, that tlie plea was had, in 
I omitting" to aver that the way had heen usually 

i heJfl, oectpiied or enjoyed with the Hencroft. 

! Tf/fpiuv.jhiiir/iH^rsIPij.H Bx.2711 ; ISL.J., Ex,l()2. 

To a declaration guare ekusuui fregit, the do- 
fondant pleaded that he was the occupier of a 
! close called P». M., with cert ain lands thereunto 

i adjoining, and another close called M.. with two 

I other closes next adjoining rlnu'eto, and that he, 

i and the occupiers of the several closes and lands, 

i had enjoyed a right of way for twenty years from 

■ the close called"” B. M., over the locus in <pio, 

i into and unto the close called IM. ; — Held, that 

j inasmuch as the termini of the way claimed were 

i specially described hy name, and two closes at 

■ least in resi)ect of which the way was churned 

< wei‘e specially described by name, and as the 

; tlefemlant was not hound lo i)rove his right in 

■ .rcsijcct of any but the two named closes, tlie 

' ]>lea was sufficiently certain, though all the closes 

in respect of which the right of way was claimed 
were not speeiallj' described, either by name lu- 
by all their metes and hounds. Holt v. Daw. ] 0 
Q. B. S)in) ; 2U L. J., n. B. 30o ; l.o Jur. 1074. 

xV plea of a right of way. undei- 2 k. 3 AVill. 4, 
e. 71, s. 5, must state the enjoyment to be “as of 
right.” within the very terms of the act. Tfalford 
D. ic M. 473 ; .7 Q. B. 784 ; 13 L. J.. 
Q. B. 117; S ,Iur. 463. 

In pleading a jn’oscriptive I'ight of way it is 
not necessary to describe all tlie closes inter- 
vening between tlie two termini. Sim})xuii v. 
Lcuthcaitf.'. 3 B. i: Ad. 226 : 1 L. J., .K. B. 12G. 

To a pica of forty or of twenty years’ enjoy- 
ment of a way, a licence, if it covers the whole 
.time, must he pleaded. Th-ldc v. Divwit. 4 A. k, E. 
360: 6 X, A M. 230; 1 H. & W. 761); 6 L. J., 

K. B. no. 

But a verbal or other licence, given ami acted 
•on within the forty or twenty year.s, may he 
j)i'ovatl miller a traver.se of the enjoyment as of 
right ; and this, whether sucii licence is granted 
for a single, time of usine, or for a detiuite period. 
Jh. 

In a pica it is sufficient to allege that the user 
ha.s ('.xisled for forty years before the cominoiice- 
uient of the .suit, and it need not be alleged 
to have been for forty years before the tict 
cumplaiued of in the declaration, Wvlqlit v. 
mUiiniitf, I M. i: \V. 77 ; 1 Tyr. & G. 37o ; 5 

L. 3., Ex. 107. 

’I'respass quare elausuni fregit. Plea, a light 
.of way for the occupiers of a close for twenty 
years, for hor.ses, earts, u'aggons, and carriages, 


at their free will and pleasure, Keplication 
traversing suclr right Held, that, under the 
issue, the iilaintiffi might shew- tiiat the defendant 
had a right of way for horses, carts, waggons, 
and caniages for certain purposes only, and not 
for all, and was not compelled to new assign ; 
and might .shew that the purpo.se for which the 
defendant had userl the road, and in respccl of 
■which the action ivas brought, was not one of 
those to which the right extended. Cmilvnq v. 

Hiiiqimon, 4 M. & W. 247 ; 1 H. H. 261) ; 7 
L. J., Ex. 265. 

To an action for breaking and entering the 
l»]aintiff’.s close (which was .set out hy abuttals), 
and pulling' down the po.sts and bars .standing ^ ^ ^ ^ ^ ^ 
thereon. Plea, that there ivas a inihlic footway 
over the close, and that tlie defendant, because 
the posts and bars obstructed the way, pulled 
them down. Replication, traversing the foot- • 

way Held, that on these pleadings the defen- - ■ 

dant ivas entitled to a verdict, on proof of a right 
of footway in any direction over tlie close, and 
was not bound to prove a way over the place 
where the posts and hai's stood. \Vt-hdcv v. 

10 M. & W. 485 ; 12 L. J., Ex. 41. 

A jilea, that defendant w'as seised in his 
demesne as of fee, and that lie and all those 
Avhose esta.te, &c., have a right of way for him- 
self, his and their farmers and tenants, occupiers, 

&c., is good, without alleging tliat the clefemlant 
is occupier. S'Mt v. Staff, 16 East, 343 ; 14 
R. R. 354. 

DivisiMlity of Claims.]— In an action for 

an obstruction to a right of way, the declaration 
claimed a right of way for himself and his ser- 
vants, on foot, to go and return, pass and repa,ss, 
and also to lead and carry away all the manure 
which might be made on his "premises. Plea, 
denying the right : — Held, that this right was 
not divisible ; and that proof that tlie plaintiff 
had a right of footway only, would not support 
a verdict, for him on this issue. Bmatonw Hall, 

1 Q. B. 702 ; 1 G. k D. 2U7 ; 10 L. J., Q. B. 258 ; 

6 Jur. 340. 

Beplications — Validity of.] — To a plea of en- 
joyment of a right of way over the plaintiff’s 
close, by the occuiiiors of a close called W,, for 
twenty years next before the commencement of 
the action, the plaintiff replied, that, before the 
period of twenty years, A. was seised in fee as 
well of the close mentioned in the declaration 
as of the close called W., a.nd continueii .so sei.sed 
during pait. of the period of twenty years, until 
he died so seised : — Held, bad, for that unity of 
seisin was not inconsistent with the right as 
alleged in the plea, and unity of pos.se.s.sion (if 
that -was meant by the replication) might have 
been given in evidence under a traverse of the 
I'ight as alleged in the plea. Eaqland v. Wall, 

10 M. & W. 609 ; 12 L, J., Ex. 273. 

A replication of a life estate to a plea of en- 
joyment for forty years, must shew that the 
plaintiff is the person entitled to the reversion 
expectant on the detennination of the life estate. 

Wright V. Wniiamn, 1 M. & W. 77 ; 1 'i'yr; i; G. 

375 ; 5 L. J,, Ex. 107. 

Plea of a way used for forty years bji- the oceu- 
piens of the ilefeudant’.s farm, as of right, and 
without interrui»tion. Replication, traversing 
the user as of right Held, that under this issue 
the plaintiff might give in evidence that the 'vtmy 
had been used hy leave and licence only. Buadey 
v. Clurhe, 2 Bing. (K.C.) 705 ; 3 Bcott, 258 ; 2 
Hodges, 100 ; 5 H P, C. 50 ; 6 L. J., 0. P. 281. 

36—2 
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If, to an action for pulliiiy' down and cnrryinfr 
away a ;^ate, the defendant pleads a rij^ht of 
way*, iind that i h(3 ftatc being' wrongfully erected 
aeros'i tlie same, he took it down and deposited 
it in a cotvvenient jilaee for the use of the plaiii- 
tift'. to wihcdi the plaintiff replies a sidisecpicnt 
conversion ; proof that the defendant put. the 
gate upon his owji premises, wlience the plaintiff 
might hiive taken it if he had pleased, will not 
sustain the repliealiem. nonyhion v. Jiiiflrr, 1- 
Term Kcp. :UH ; 2 11. 11. -111. 

To an action of trespass, tlie defomlanf pleaded 
a rigln of way aei'oss the locus in (pio, for the 
ne,ciij)iors of ]j. field, on foot, and with cattle 
and eai'j'iages. enjoyed as of right and without 
interruption for twenty years before the com- 
mencement of ihcsuil. The replication traversed 
so mneh of the allcgefl right of way as was 
claimed In be. used with cari’iages, and as to the 
I'Psidae of fhe plea, set forth an act of ]iaiTia- 
ment, under which ii navigation eouipauy, l)ef'ore 
the eommeneemeiit of the twenty yeai's. made a 
haling-path for towing vessels along the river, 
across tlie locus in (pm, into 15. held ; (liat after 
the eommencoment of the twcnity years, under 
the powens of anotlujr act, another haling-path 
was set out near tlic river, hut. also across tlie 
l(K3Us in quo, and into B. lield ; and that thcre- 
upou tlie uavigaliou company id)amloned the 
former haling-path, which ilionceforih ceased to 
be. used as such: that, before and at tlie eoui- 
meneement of the twenty year.s. tlie oecn])iers of 
B. field used and enjuyeil, asof right .and without 
interruption, by virtue and under the ])rovisioii.s 
of the first act, a way along the first-mentioned 
haling-path. aero.ss the locus in <pu), on foot, and 
with cattle, wliieh right of Avay ceased and deler- 
niincd on the abandonment of tha.l haling-palh ; 
but that,fr(3m that time until tliecoinmeiieemcnt 
of the suit, the occupiers of 15. lield, claiming 
right to the way, as a contimiation of the right 
before enjoyed by them under the act of parlia- 
ment, continued to use the same way ; which 
way, and the use and enjoyment idoiig the 
haling-path as aforesaid, is the .sinie way, and 
the same use and enjoyment thereof as "in tlie 
plea mentioned, cxc(}pt ‘as to the user with car- 
riages: — I-lold, that the replication was good; 
that it (UselosL'd facts shewing that the defen- 
dant’.s user, altliongh as of I’ight and witlumt 
interruption during the twenty years, within the 
meaning of the 2 ic :-5 'Will. 4, (•. 71, ss. 2. o, was 
not^ sueh as would, before the statute, have hecn 
suflicient to prove a claim by prescription or lU-Ui- 
exiating grant ; and that "those fact.s must be 
replied .specially, ami could not liave been given 
in evidence under a traver.se of the riglit of' way 
alleged in the plea. Kt til licit, v, XenJe, <5 M. &; W 
■71).-, ; 10 L. J., Ex. 218. 

To a declaration iu tres])ass quaro clausum 
fregit the defendant pleaded, that ho and the 
former occupiers of a house and laud had, for 
twenty years, used and enjoyed as of right a cer- 
tain way on foot and with horses, &c., from ami out 
of a common highway, towards, into, through, and 
over the plaintiff’s close, to the defendant’s 
house and lands, and l,ack, at all times of the 
year, at their free will and pleasure. The repli- 
cation averred, that the defendant, &c., used and 
enjoyed the right of way mentioned in the plea, 
but that they did so under the plaintiff’s leave 
and licence. At the b-ial, it app(3ared that the 
defendant and the former occupiers of his house 
and land had an admitted fight of way thence 
over the locus in quo to the highway, and across 


the highway, to a clo.se called Eeddings, and that 
for the last twenty years ihey had had ii licenec*. 
from theplaiiililf lo nsi*. wliencver tiny pleased, 
away IToni the doIVndaiifs lioii'-e and lands over 
the locus in ([iio to the higliway and buck, when 
they had not any inicnl ion of going (o ii(.‘(lilings : 

• — Held, thill the reiilicalion wn^. imt su))i)ni1('d 
by Ibis evideneo, iind that the pljiinlilf was 
hound to shew ii iiceuce co-exteusive witli the 
right churned in tiic jdea. and mliiiitfed by 
the replication. (Jvlvhrutcr v. .iHihcrtx, 4 .M. A VV. 
7(!i); S L. J., Ex. liir.. 

Ne'W Assignments — Validity.] — To an action 
for entering the plainritrs elo.s(‘, and cutting 
down Ihe rails tlnn'c .standing. I’lca, a, right of 
way across the close, and because tlie raiis were 
there stiinding in and across the way, a jn.sliii- 
Ciition of tlieir removal. Uepliciiliuii. tlmt the 
rails were not standing iu (U' iieross the way. and 
issue thereon: — Held, that tin: defendiint nuiin- 
tained the issue by [n-oving that .some of tlie 
rails cut down were stamling on a liighway ; 
and that tlie plaint ilf could not rivovi'r in. 
respect of Iho rails wliich wei'c not on tlie 
highway, iind lliul. in order to do .so, he should 
h.avc new iissiti'iicd. liriicoii'irilh' v. J^cucuclt.. 
H Q. 15. 17-1 : ir> L. ,J., (j. 15. 715 : H) -Inr. i). 

Tres],ass (piiu'c eiansuin freuil, witli abuttals. 
ITea, a rigid of way. New assignimmt, tn'spa.ss 
extra vium ; })lea. tiiat the phiiutiii’ wrongfully 
Slopped u[j tlie way in tlic former plea men- 
tioned, wherefore the defendant diil ueec,s>arily 
go a little out of the liighway. qua; est eadenu 
At the trial, it a])pearod that there was a public 
footway over tin* plaint iif’,s close, whioh the 
plainlllf admitted, and anotlier footway which 
the defendant claimed as public. )mt which the 
plaint iiT had .stopped up, and it was proposed to. 
t ry the iiuestion as ,tn the existence of a jmhlic 
right over the second way. Tlie judge being of 
opinion that no issue, was raised as to the second 
way, directed a verdict for the plaintiff: — Held,, 
that the direction was rigid, for the precise 
loc,fdity being material to tlie dcfmiou. the defen- 
dant ■was bound to shew it in his jileudings, 
EUhnu, V. 7/c.s-. ;5 P. A D. :5<ll ; 11 A. k K. ; !» 
L. ,)., Q. 15. lOT. 

The ir< A It) ATcl. e. 7B, .ss. 77. 7t), which 
allow a plaintiff to triiver.se the whole of a plea 
by a general denial, only enable him to traverse 
generally what he might have travensed before, 
and where a plaintiff, before that statute, must 
have new as, signed, he must, do so .still. (Einri” 
V. 1)1X1111, <) Ex. l.oS ; 2 0. L. Ii. ffUi) ; 28 L. J,,. 
fix. 12; 17 -Inr. 1012. S. P.. Jliiddiict v. liiiihij,. 
10 B. & S. Oil ; 89 L. J.. g. 15. 19 : L. II. .7 Q. B-. 
139 ; 21 L. T. (541 ; 18 IV. 11. 21.8— Ex. Ch. 

A deelarat'ion coidaincd two counts, the secoiidi 
of which charged tin; trespass on othei' days andl 
times, and on other part.s of the closes in the 
first count imuitioued. 'ITie, defendant pleaded a 
right of way over the closes. The plaintiff 
traveraed the right of way, and new a.ssigned. 
To the now assignment there was a payment of 
money' into court, and an aeceptanee of it : — 
Hold, tliat the plea justified all the tv(3spnsses in 
the declaration ; and that the defendant.thci'e- 
foro, was not, hotmd to prove two rights of way. 
Wood v. Wedywood, 2 D. & I.. 809 ; I C. B. 278 
14 L. J., C. P*. 182. 

A.ctiou for breaking and entering tire idninf iff's 
close, and damaging the fences. Flea of justifi- 
cation under a right of way. New assignment, 
that the action was brouglit for a trespass on a. 
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curtain oilier jiortioii oi’ the close, setting it out 
ny iiiiut tiiK pi(_.a to the new assignment, thai 
whilst tlie defendant so had tho'risht to the 
way. The idaintiff ohstrueted the wav 'by <Hgging 
a trench across the satne. anrl because the defein 
dan( could not reuiuve the obstruction, he did, 
ilorrhe purjinse of avoiding the same, and using 
tile Way, deparl mil of the same, along the other 
portipn of the close in the new assignment nien- 
Tioiied; and because the fences in the new 
.a'jsigninent ineutioried wei'e standing on a por- 
tion of the close in the new assignment men- , 
tioncd, and that without breaking and damaging 
■the same he could not go over tlie re.sidue of "the 
close, he did necessarily a little break and 
tlamage. t he _ fences Hold, that the right of 
A\ay stated in the jilea to the deelaratiou was 
Jiut admitted by the plaintiff in his new assign- 
ment. Itoherhion. v. (Jautlrtt, 1(1 JM. & '\V. 289 • 

4 IJ. L. Ofy : 1(5 L. .1.. Ex. Infl. 

_ J .0 a declaration in ease for au injuiy arising 
from smoke issuing nut of the 'defendant’s 
factory ehiinueys, the defendant justified under 
a prescriptive right to have the smoke isstting . 
irom the chimneys. This plea was traversed, ( 
and the plaintiff new assigned. It was proved 
That one of the chimneys whence the smoke 
issued had been erected for more than twenty < 
years Held, that upon the issue raised by the ; 
traverse to tliis plea, the defendant was entitled j 
to have the verdict entered for him. Bennett v. ( 
Thovijmn, 4 W, If. 594. ’ i ^ 


Verdict, on Jury’s Finding.]— A defendant in 
a plea justified under an alleired right of way 
with hor.ses, carts, and carriages, for Hie purpo.se 
of fetching goods and water from a naviirable 
river. The jury affirmed the rigid, set up, so far 
as it related to the ietehiug of water, but nega- 
tived it as to the rest; — The court directed the 
verdict to be entered ilistribiuively (for the 
plaintiff as to the goods, for the defendant as 
to the water). Xni(/Iit v. Ikinr, 5 I). P, C. 201 • 
8 Scott, fi2(i ; 3 Bing, (x.c.) 3 ; (i L. J., C. P. 135. 

But where the ilefeiidaiit, jileaded a right of 
way on foot, ami witli liorscs. cattle, carts, wag- 
gons. and other carriages at all times, for the 
cniiveiiieut occupation of his close K., and the 
rejilieation traversed, the rigid, .and the jurv 
found fhat tlic_ defendant had a right for tli'e 
jnirpose of carting timber and wooil onlv from 
K. Held, that the iilaintiff was entitleil to the 
entire verdict, and that tlie defendant could not 
enter it distributivoly for such right as the jury 
found. RUjhum v. llahhett. 5 Bing. (N.c.) fl22'- 
7 D. P. C. (;53 ; 7 Seotr, 827. 

IJdHT AND AIll. 

1. Bight to. 
a. Gfenerally. 

Shutting nut a man’s house from imlilic view 
is not a legal injury. Jintt v. Jmperifd (iadUiht 
L. K. 2 Oh. 158 ; HI L. T. 820 : 1.5 \V. H,.'92. 

An owner of ancient lights is entitled not only 
to sufficierd, light for the purpose of his then 
business, but to all the light which he has eu- 
joyed previously to the interruption sought to be 
restrained. Yates v. duel), L. B. 1 Oh. 29.5 ; 12 
dnr. (x.s.) 305 ; 14 L. T. 151 ; 14 W. B. 618. 

Light and air ai'c liostowed by Providence for 
the common benefit of men, and so long as the 
j'easonabio use by one man of this common jn’o- 
jierty dues not do actual ami poreoptible damage 
tp.the right of another to the similar use of it, no ^ 


•- actioTi will lie. Emhenj v Oimi. 6 Ex. 3.53 • 20 
L. J.. Ex. 212 : 15 Jur. 633. 

Aji act ot parliament alone can give any per- 
.son the right of taking Hie ])ropertyof another 
without his consent on payment of ‘an adequate 
pecuniary compensation, and the right to light 
and air is as much iiropcrty as the land which 
enjoys this easement on the land of another 
iJunhall V. Walters, 35 Beav, 565. 

Wliere a purcliaser t.akes with imtiee of at Ijoin- 
ing windows, he is thereby jmt ujiou his imjuivv 
as to whether they are privileged or not. ami if 
privileged, it is immaterial whether as modern 
windows by graiil, or as aneiont bv iirescription. 
Miles V. Tohin, 17 L. T. 432 ; 16 \Vk B. 165. 

Windmill,] — ^An owner of a windmill cannot 
cliiini, eithei' by prescription, or by prewuniptioiv 
of a gi-ant arising from twenty ’ years’ ae.<pii- 
e.sceuce, to be entitled to the free 'and uninter- 
rupted p.assage of the currents of wind and air to 
his mill, WfM v. Bird, 10 C. B. (n.s.) 268 • 
30 L. J., C. P. 384 ; 4 L. T. 445 ; 9 W, B. 899. 
Affirmed on aiipeal, 13 (J. B, (x.s.) 841 ; 31 L. J 

C. P. 335 ; 8 Jur. (if.s.) (:2l— Ex. Ch. ' ’ 

Vertical Column of Air over Boom.] — An 
owner of two contiguous houses in the city of 
Loudon sold one to the defemlaut bv ji convey- 
ance which correctly niarkcrl out the ‘ground site 
of the house conveyed. One of the first-floor 
rooms in the house retained by the owner pro- 
jected over the sire, ami was supported by the 
other house ; — Held, that tlie vertical column of 
air ovei- so much of the room as overhung the 
defemlant’s site belonged, not to the owner, but 
to the defcml.ant, Corlnlt v. //ill, 39 L. J Oh 
547 ; L. R. 9 Eq. 671 ; 22 L. 'J’. 263. 

Unity of Possession,]— In a suit to restrain 
a defendant from building so as to obstruct the 
lilaintiff’s aneieut lights, it was proved that for 
a period of more tliau twenty veais, oxtending'tn 
within a very .shoiT time before the bill was filed, 
there liad been unity of jiossessinn of the proper- 
ties of the iJaintiff .and Hie defendant, but there 
was no evidem;e of there ever having been any 
unity of title ; ami it was jiroved Hurt before the 
unity of i)o.ssession coraiiieiiecd, the access of 
light to the windows had l>cen enjoj'-ed as fai’ 
back as living memory went : — Helrl', that the 
jilaiutifl: had est.ablished his title to tlie acces.s of 
light by proof of enjoyment from time imme- 
t morial, independently of the 2 & 3 Will. 4, c. 71 ; 
for that the statute does not t.ake away any of 
tlie modes of claiming easements which existed 
before the passing, Ai/nsle/f v. (rlocer, 44 L. J 
Ch. 523: L. B. 10 Oh'. 283; 32 L. T.' 345; 23 
W. B.4,59. 


b. By Statute. 

Indefeasible.]— 'f he i-ight conferred or recog- 
nised by 2 & 3 Will. 4, c, 71, is an alwolute inde- 
feasible right to the eiijoymunt of the light 
without reference to the juirposo for which it is 
used. Youngey. , Shaper, 27 I., T. 643 ; 21 W. E. 

The right to ancient lights depends upon this 
statute, and not upon any presumption of grant 
or fiction of licence ; and being an absolute inde- 
fea.sil)le. toil unqualified statutory right, cannot 
be lost by a subsequent interm is.sion of enjoy- 
ment, not amounting to intentional abamlon- 
incnt, nor can it be prejudiced by an attonipt to 
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oxfetid the aeccss of liglit Ixjyoiid that access 
wliieh has sc ])ecome indefeasible. TtipUiui v. 
Jium. 11 H. L. Oas, 2(10 ; 20 G. 11. (N.tt.') KiC ; iU 
L. .1., C. r. U2 : n -htr, (N.s.) K09 ; 12 L, T. ~>m ; 
Ui W. R. i)17. 


How acquired.] — A right to tin; iiecess and use i 
of light tf) a Inmst! cannot be acquired, under! 
3 k .'} Will. 4, (•. 71, s. 8, by the lapse of i inie j 
during which the owner of the house, nr his i 
occupying tenant, is also the occupier of the j 
land over which the right windd extend. LikIij- ' 
mm V. friwp, L. H. b Uh. 768 ; 25 L. T. .52 ; 19 I 
W. 11 86 ;j, 

During sucli period of inuly of oeciqiation, the 
rutviiing of the twenty years under the .statute is . 
only suspended. Jh. 

Semblc, that the owner in fee of land demised 
for a term of years is .subject to an}*" right to 
acce.s.s and use of liglit over liis land whicdi may 
be acquired by the owner of an adjtnning house 
during the demise. Ib. 

Setrospective.j — Tlie 2 & 8 'Will. I, <•.. 71, s. 8, 
limiting twetity years as the period for acquiring 
an indefeasible right to the access and nse of 
light, is retrospective, so tluit siicli sin eaHeinent 
may bencipiired by virtue of mijoymejit- pi-ior to 
the passing of the act. A/h//pc/' v. Folai/, 2 dohns, 
& H. 555 ; 6 L. T. (itil). 

Effect of Act on Nature and Extent of. ] — I'lie 
3 & 8 Will. 4, e, 71, has not altered the law as to 
the nature, and c.xtent of liglit to whu-h the 
owner of an ancient light is "entitled, Krik v. 
Pearson, L. 11. (1 Ch. 809; 24 L. T. .SS)0 ; 19 
W. E. ()()5. 

The owner of sin aucieiit light is entitled to 
prevent his neighhonv from' obstruct ing the 
access of light, so as to render the hou.se plisse.ss- 
ing the ancient light .sulislsmtially less lit for 
oceu[)ati(:m. IJk. 

The right of an owner of aneient lights is to 
prevent his neighbour from obstruetiug the 
access of sufficient light aud air to sndi an 
extent as to render his house .substantially less 
comfortable aud enjoyable, and the Prescriiilion 
Act, 2 Ac 8 Will. 4, c, 71, has not altered the 
nature of the right or the ])r{nciple on wdiich 
it is to be determined whether it has been in- 
fringed, hut has jnerely substituted a statutory 
title for an assumed grant, Pltn of Loudon, 
Ih-eurry Co. v. Tenmnt. 48 L. ’,l,.'Ch. 457; 
L R. 9 Oh. 212 ; 29 L. T. 755 ; 22 W.' 11. 172. 

“Access “ The Eight thereto.”— The word ' 
“ access ” in s. 8 of the Pre.scrii)tion Act refers 
not to the access through the aperture of the 
dominant tenement, but to the freedom of pas- 
sage over the servient tenement, aithough tlie 
aperture which admits tlie light into the' domi- 
nant tenemont delines the area which is to l>e 
kept free over the. servient tenement, “The 
right thereto ” means the I'ight to the same aeee.s.s 
and use of light to and for ajiy building. Ideott 
v. APA 55 L. J., Ch. 426 ; 81 Oh. D."554 ; .54 
L. T. 899 ; 84 W. K. 4G5 ; 50 J. l\ (J45. 

Cone of Light,] — The right acquired undet the 
Prescription Act, s. 3, is a right to the access and 
ttse of the whole or a substantial ])art of the par- 
ticular cone of light which has passeil for the 
statutory period over the servient to the dominant 
tenement. Ih 


■ “ User of,”]— The word “ use” in s. 8 of 2 A 8 

I Will. 4, o. 71 rreseri])timi Act), points to 

' the actual admi.ssion of liglit into a Iniilding. and 
not to the existence of any innlicular u;.creitlu>r 
in kind or degree, the object of the section bciim 
to give title to relief, bnt not to detinc its I'xtent. 
M<u‘kvy v. PcottiHli Widows' Fund Life Assu- 
raww Society, Ir. 11. 11 Kq. 541— ('. A. 

“ Other Building ” — Dwelling - house or 
Workshop.] — The words “other Imildiiig'’ iivid 
in the lTe.scriptiou Act. (2 A .8 Will. -he. 71), 
s. 8, in couuectiou with any "dwelling-house, 
workshop — ” mean .some building of a like elmr- 
acter with a dwelling-house or wnrkshoii, and 
will not necessarily inchide every structure 
■which may be a building foi' the jmrposes of tin'- 
Metropolitan lUiilding Acts, Accordingly, a 
permanent .strnetnre used for sioringand .seaMin- 
ing timber and shewing it to eiistmuers, wliiclu 
consisted of upright baulks of findnT or standards 
fixed in stone bases built on liriek piers, with 
cross-beams and diagonal iron lirae.es. divided 
into tioors or stagings willi ojien nnglazed ends 
or aperlun.'s helween the iqn'ights. iiiid wliieln 
sm'ved for drying the tiinher and also for admit- 
ting light, is not a “ hailding " witliin s. 8, so as 
l>y twenty years' uniniernqiti'd eiijoymeiif of 
tlie access and use of iiglit to and for the aper- 
tures, to have acijuired an alwiliite and indefea- 
•sihlo riglil tlierelo. Harris v. iJc //.>/, 56 L. ,}.. 
Gh. 844 : .88 Gh. D. 288 ; 51 L. T. 88 ; 5(1 ,1. 1'. 
808-G. A. 

Unconsecrated Chapel — Memorial Win-, 

dows— Mural Decorations— Special Purpose,]-- 
The effect of the. dee.ision in Aloorc v. JlaJ! (8 
Q. I), D. 178) is. that light required for a special 
purpose is not, protected under the I’resi'ript ion 
Act, uidess it has been previously used for tliai 
speitial or a like purpose, or there is a reasonable 
probability of its being so used. 'I'hei'e is. how- 
ever, no rule that such speidal amount of light, 
must, have been used for the ordinaiy ])reseriptive 
length of lime. A niemnrial cha,i)el, uriconse- 
ernted, u,sed for Glmrch of Ihiglaiid and I’reshy. 
terian serviees ami for eoutinmition aud other 
classes, and decorated with stained windows and 
mural mosaics: — Held, to be a "building"' 
within s. 8 of the Prescription Act, entitled to 
protection with regard to the light necessary 
nut, only for conducting the services and classes, 
bnt also for the de.signed iiluminatiun of the 
works of art. AH. •(fen. v. Queen, Anne Mansions, 
60 L. T. 75') ; 87 W. K. 572'. 

Inchoate Right — Injunction. ] — Notwit 1 isl am l- 
ing.s. 4of the I'rescrijitiuu Act (2 A 8 Will. 4, 
c. 71), the court, will not interfei'c by injunction 
to protect the inchoate right to an easemout of 
light, although the light may have aotually been 
enjoyed without iuterrujition tor more than nine- 
teen years next before action brought. Jiatter.u‘a 
{Lord^ V. Sc.ieers Commissioners. 65 L. J.. Gh. 
81 : [1895] 2 Gh. 708 : 18 R. 795 ; 78 L. T. 'l 16 ; 

, 44 W. R. 124 ; 59 J. P. 728. 

Actual Enjoyment.] — An actual enjoyment of 
lights for twenty years, even under a permission 
verbally asked fur by tlie occupier of a lioiise. 
aud given by the pensun having right to obstruct, 
is spfficieut to confer a righh under 2 A 8 Will. 4. 
c. 71, .s. 8. The enjoyment under that .section 
need not be as of right or adverse. London 
OorjforatioH t. Pniierers' Co,, 2 Hf. & Rob. 409. 
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TJu(it>i‘ 2 k 2 ^Vill. 4. c. 71, s. a iiarty is not 
entitled uE rigid to the access an<l nse of light 
over cent igia ms lam 1. unless his enjoyment thereof 
has been for the full jieriod of twenty years, 
in tlie eharaeter of an easement, distinct from 
the enjoyineul of the land itself. JInrln‘iilf/r v. 
\\ arwit/k, ?i Ex. di>2 ; 18 L; J., Ex. 24.'). 

fn oi’der to establisli the ritrhl to the access of 
an e.xtraordinary amount of light, necessary for a 
particular purpose or bnsiru'ss to an ancient 
window, open, tminterrupted, and known enjoy- 
ment of such liglit in the manner in which it is 
at present ell joved and claimed must be shewn 
for a period of twenty vears. Luufrunchi v. 
Marh‘nzi(\ 3(i L. J., ('h‘. fd.S : L. R. 4 Eq. 421 ; 
H; L. T. 114 ; 1.-, W. li. (314. ' But see Lr/-unt,s- v. 

' ArUnrio Pluitof/i‘(//>Ii}r (5() L. J., Ch. 022: 

. [18;)7J 2 Oil. 214 ; 7(3 L. T. 47)7 ; 47) W. 11. (514. 

To acquire a, right to the access of light and; 
air by actual enjoyment, under 2 & 3 Will. 4, \ 
c. 71, s. 3. it is not necessary that t he house should 
i be occupied, or that it sliould be lit for immediate 

: occupation during the statutorv period. Gnir- 

iauld V. Lrgh, 38 L. J.. Ex. 47) L. R. 4 Ex. 12(3 ; 
IhL. T. 737; 17 W. R.'4()(). 

; A house was strueturally completed, tlie roof 

finished, the floors laid, and the windows put in, 
but R was not internally completed nor fit for 
habitation. It so remained till within a period 
of twenty years before action, and was then 
; finished : — Held, that the owtier was entitled to 

I maintain an action for the ohstmetiou of its 

j windows. Ih. 

■Where a house was, twenty years before an 
action brought, structurally completed, the 
windows being ])laeed, the joists laid, and the 
roof slated, hut the window sashes were not then 
in, and it was otherwise not completed internally 
I so as to be fit for habitation, an injunction w'as 

granted to restrain an interference witli tlie 
access of light to the windows. ConrtuHhl v. 
Le<ih (L. R. 4 Ex. 12(3) followeil. Colli h v . 

Lavfjlier, tSB L. J., Ch. 87)1 ; [1894] 3 Ch. (37)9 ; 

8 E. 780 ; 71 L. 'J'. 226 : 43 W. R. 202. 

The title to light acquired under 2 k 3 Will. 4, 

■ c. 71, s. 3, by a tw'enty years’ enjoyment is a 

5 right to a certain amount of light onlj% and iloes 

i not prevent the owner of one of the adjacent 

[ tenemeuts from altering the aperture through 

1 which that amount of light approaches. Mof/itiir 

j Y. Grattan, It; W, R. 1189 ; Ir. R. 2 Eq. 24(3. 

, Under 2 k 3 Will. 4, c. 71. .ss. 3 and 4, a party 

; is prescriptively entitled to the access and use of 

i li.ght, if his enjoyment thereof eoramcnced twenty 

' years next before the bringing of an action in 

] which the right is contested : provideil sneh 

enjoyment has nor at any lime boon interrupted, 

I and tlie interruption acquiesced in for a whole 

;; year. Fliijlit v. Tliiima,s\ 8 01. & E. 231 ; West, 

!. 671 ; 7) Jur. 81 1. F in K. 13. and E.x. Ch., 11 

A. E. 688 : 3 R. ck 1). 442 ; 10 L. J., E.x. 7)29. 
i The period of twenty years’ enjoyment, which 

■* confers a right to the access of light, under 2 k 3 

5 Will. 4, c. 71, s. 3, is, by s. 4, the perioilof twenty 

: years next before any suit’ or action wherein the 

I claim to the right wuis hronglit into question, and 

is not lindted to the period of twenty years next 
before tlie pending suit or action. Coaper v. 
rMdnirh. 12 C. B. (^r.s.) 47)6 ; 31 L. J., C. R. 323 ; 

9 Jur. (N.8.) .Ofo : (3 L. T. 826. 

A tenant of premises can, by enjoying access 
of light for more than twenty years over adjoin- 
ing ])remises demised to another tenant by the 
same landlord, acciuire an absolute right thereto 
under s. 3 of the Rreseription Act. The fact that 


[ the servient tenement has been demused by the | 

I landlord subsequently to such right being ac- I 

1 qiiired, and the fact that the tenant of the ■ i 

I dominant; tenement has, after the expiration of | 

j liis lease, remained in posse-ssion under an agree- | 

i ment, are immaterial. Itohaon v. J'Jdtimrd/t, 62 n 

iL. J.; Ch. 378; [1893] 2 Ch. 146; 3 R. 336 : p, 

68 L. T. 195 ; 41 W. R. 5(39. ^ 

1 The use of light has been enjoyed*’ with a 1 

building within the meaning' of s. 3 of the Rre- | 

scriptlon Act, if the owner uf the building has 
hatl the amenity or advantage of using the access 
of liglit. It is not necessary that there sliould 
have been a continuous user. OoopnrY. Stralirr, 

7)8 L. J., Ch. 26 ; 40 Ch. D. 21 ; 7,9 L. T. 84<> ; 

37 W, R. 137, 

The owner of a building having windows with 
movable shutters, which are opened at his plea- 
sure for admission of light, acquire.s a right 
to light under s. 3 of the act at the end of 
twenty yeans, if ho opens the shutters at any 
time he [)lcases for the admission of light during 
those twenty years, and if also thei'e is no such 
interru[)tioii of the acco.ss of the light over the 
neighbouring land as is contemplated by .s, 4. 

Ill sucli a case, if it be proved that the window- 
openings have remained unchanged for twenty 
years, and that the shutters were con.strueted so 
that they might be opened or closeil at the jilea- 
surc of the owner of the building, the onus is 
thrown upon the owner of the neighbouring land 
to prove that the right has not been acquired. 


Interruption of Continuous Enjoyment.] — The 
twenty years’ enjoyment which, under 2 k 3 
Will. 4, G. 71. s. 3, gii'es an absolute and inde- 
feasible right to the aeces.s of light, need not be 
an enjoj'meut in fact “ w'ithout interruption ” for 
the period mentioned, but an enjoyment without 
such an interruption as is contemplated by s, 4, 
viz. "an interruption submitted to or acquiesced 
in by the part}’- interrupted for one year” after 
notice. (Hover v. Coleman, 44 L. J.. C. P. 66 r 
L. R. 10 C. R. 108 ; 31 L. T. 684 ; 23 W. R. 1(33 

And, in order to negative suhmissioa to or 
acquiescence in the interruption, it is not 
necessary' tliat the l>arty interrupted shall have 
broiiglit an action or a suit, or taken any active 
steps to reran VC the obstruction : it is enough to 
shew that he lias in a reasonable manner com- 
rannicated to the party causing the intemxptiou 
that ho does not really submit to or ac<j[uiesce in 
it. Ib. 

When, therefore, the jilaiiitilf had for more 
than twenty years enjoyed the acce.ss of light to 
his work.sho}j, through a window against wliicU 
the defeiulant had about fourteen months before 
action brought erected a permanent building 
which obstructed it. and the plaintiff had taken 
no active measures to cause tlie obstruction to be 
removed, but had several times, himself or by his 
tenant, complained of and protested against it : 
— Held, that it was a question proper to be left 
to the jury whether or not there had been such 
a submission to or an acquictsccnce in the inter- 
ruption of the enjoyment as to tieprive thy 
plaintiff of the right to the light. Ih, 

Semblc, that the same sort of evideucc of user 
or enjoyment need not be given in the case of a 
lieht as in the case of a claim of a right of way. 
Ih. 

Mere payment of rent by the occupier of a 
house for the use of lights is not an interruption 
of the enjoyment within 2 k 3 A7ill. 4, c. 71, s. ;3. 


A 
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MaafBfi’VK' Co. V. PtirhTi, Clitrliii' Co., <i Ex. 630 ; 
2(J L. f'^x. 3il2 : ir> Jur. ')i55~Ex. Gh. 

Eluctuating- Interruption — Onus of 

Proof.]— In ail action for an injunction or 
daniagcs for intcrfereiKie witii tlie aiiciciil. liglits i 
of tile ])laintiflF’.s liouse hy rai-sing an old Jiarty ! 
wall fifteou feet above its original lieiglit, toe 
defendant pleaded that he had for several .years 
been in the habit of piling up empty pacldng- 
oases again.st the wall to a lioight exceeding the 
new wall. The evidence was conflicting as to 
the ininimuru hei.ght of the pileofpaeldng-cases, 
and as to the time they remained there, but it 
was proved that they tvere removed from time 
to time, some to be returned to the owners, and 
the rest to be broken up : — Held, that there liad 
been no interruption of the plaintiff’s enjoyment 
of light witdiin the 4lh section of the Prescrip- 
tion Act, and that the iilaintiffs were entitled to 
an inquirv as to damages. Prc.'iland v. Blmilunii, 
41 Oh. B.'SllS ; (50 L.'T. -ilPl ; :-i7 W. 11. 3«5 ; aii 
J. P. .583— C. A. 

Per Cotton and Liudley, L.JJ.:— .Seinblc, if in 
an action for obstruction of light it apjiears on 
the plaintiff’s evidenee that there has been some 
iriteri'Uption, wliicli in its nature is jierniauont., 
the onus is on the plaintiff: of proving tluit sncii 
interruption did not in fact eontiime with his 
accpiiescicncc for a year ; Imt if the iiiti'rrujition 
is m its nature lluctuatiiig and tempomry, tlie 
onus of proving that it in fact eontinned and 
was acquiesced in hy the plaiutiff foi- a year, lies 
on the defendant. Zli.' 

Uniaterrupted Access — Definite Channel.] — 
In order to acquire an absolute and indefeasible 
right to light under s. 3, it must lie shewn not 
only that there hashoen an nniiitorrnptcd access 
of light to the building in respect of which the. 
easement is claimed, but also that the light has 
reached tlie Imildingby one and the .same ehannel 
for the statutory period. Without therefore 
<leciding whether the partioular structure was a 

building" within tlie Prescription Act, s. 3 ; — 
Held, that as from the nature of tlie structure 
and the mode of carrying on business, limber I 
would be so piled as from time to time to block 
up one or other of the ajiertures so that the 
plaintiff.s could not prove tiiat there had Ixien an 
iminteiTupted acco.ss of light liy any one aperture 
for the statutory period, their claim to an ease- 
ment failed. JIarris v. Plnmt, 3(5 L. .1., Gli. 
344 ; 33 Gh. IJ. 23.8 ; 54 H. T. 770 : 50 J. P. 48(5 
C. A. ■ 

— Rights of Crown and its Assignees or 
leasees.] — The Crown not being n.amcd in s, 3 of 
the Pre.scription Act, is not hound lliereby ; 
therefore, where land had been held upon trust 
for the Grown from a date prior to the Prcscriji- 
liou Act : — Held, that no prescriptive right to 
the acce.ss of light over sucii laud to adjoining 
buildings had been, acquired against the Grown 
during its lienefieial owner, shij), althougli the 
legal estate therein was not ve.sted in the Crown, 
and tliat purchasers from tlic Grown were entitled 
to build thereon so as to interfere with .such 
access of light. Pevvij v. Jinnies, (50 J.,. ,T.. Oh. 
34.5 ; [189] ] I Ch. 658; (54 L. T. 438 ; 39 W. R. 
602., 

Enjoyment against lessee of the Crown.] — 
Sect. 2 of the Proscription Act docs not applj'- to 
easements of light, which are governed by s. 3 
and the subsequent sections, which have to be 


read with it. The Grown, not being named in 
s. 3, is not bound by it. Whenion v. Maple, (52 
H. Gh. 9(53; [1893] 3 Gh. 48; 2 1!. 519; (59 
L. T, 208 ; 41 W. li. (577— (’. A. 

Limiied andipuilitied ('aseiuems nvc not within 
the scope of the Prescription Act : aecordingly, 
an oa-seuieiif, of light emmot arise umler s. 3 as 
against a lessee of 1 lie Grown, in exist oiilyduring 
the e.oni::inuauce of the lease. Ih. 

Presumption of Lost Grant.] ■ — The 

assignee of a (JiMwti lease for uiuety-iiiue years 
from 1815 suiTendei'od it in ISi)2. and agreed to 
take a new lease, under whicli he pniei'cded to 
erect a building .so as to intiu’fcre with the access 
of light which W. had enjoyed in respect of a 
luni.se on contiguous land without iuterrujitiou 
since 1852, when such house was built, hi 1893 
W. commenced an action to re.slraiu this build- 
ing : — Held, that there was no grouml for pre- 
suming a lost grant, or for inferring iumumu trial 
lirc.seription, in favour of AV. Priiici[)lc of 
lirhiht v. mdher (1 G. M. A K. 211) followed ; 
Pei'f If y. Paines ([1891] 1 Gh. (558) approved. 


Lease preventing Right being acquired — 
“ Adjoining or contiguous " — Medium' filnm.J — 
A declaration in a lease ciiipowcring llin les.sors, 
their .successors and as.signs, to erect or suffer to 
1)0 creeled on any of the adjoining or contiguous 
premises any buildings, whether such buildings 
should (U’ should not dimini.sh the lessee's light 
ami air, prevents the lessee from nequiring a 
right to light under s. 3 of the iTe.-crijit ion Act. 
Mitchell V. Canfrill (37 (di. 1). 5(5) distinguished. 
ITaifnes v. Kinff. (53 L. .1., (’h. 21 ; [1893] 3 Ch. 
439’; 3 R. 715 ; (5i) I.. T. 8.55 ; 42 W.' J!. 5(5. 

'Where a Ics.sor is owner of land on both .siilos 
of a s(.rce1 and lua.ses one .side to A. and the other 
side to R. ; — Held, that A.’s land might he said to 
he adjoining or coat iguou-s ’’ to B.'s land. Ih. 

Access of Air by undefined Channel.] — A right 
ton free passage for wind to a windmill is not 
such an easement us comes within 2 A 3 Will. 4, 
c. 71 (l‘rescrii)l.ion Act), .s, 2, which .section refers 
to easements iqmn ilie surfa<.;e of land capalde of 
lieing iiilevrvqited. Wehh v. liml. 10 0. P. (N.B.) 
268 • 30 L. G. J’, 384 ; 4 L. T. 445 ; i) W. R. 
899. Affirmed on fii)poa]. 13 G. R. (X.s.) 841 ; 
31 L. ,1., 0. P. 335 ; 8 .lur. (N.s.) 621— Ex.' Ch. 

A grant of a free passage nf air to a windmill 
over the .soil of another eaiiiiot be]iresumedfrom 
twenty years’ user of the wiiuluiill ; for the )irc- 
sumpiion of a grant onl.y arises ■where the owner 
of the servient lenouient had it in his power to 
prevent the enjoyment, and did not; and it is 
not practically in the power of an owner of 
iieiglibouring land to preclude the jmssage of air 
to a windmill. Ih, 

The access of air to the ehimneys <»f a building 
cannot, as against the occiqiier of neighbouring 
land, be elaimod cither as a imlnral right of ])Vo- 
perty, or as an (iusemeiit by prc.scrqition from 
the time of legal memury, or by a lost grant, or 
inulev the Prescriyition Act (2 ic 3 AVill. 4, c. 71'). 
Wehh V. Bird (13(1 R. (N.s.) 841 ; 31 L. J., G. P. 
,33,5) followed. Bri/ant v. Leferrr, 48 L. 0, P. 
386 ; 4 0. P. D. 172 ; 40 L. t. 579 : 27 AV. R. -592 
— C. A. 


Dnity of Possession.] — A right by way 

of casement to theuniutorrupted acces.s of air not 
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■comin.ir l)y any ilelhiite flifinnel. but over the [ Statutory Pdwer of Loudon School Board.] — 
yeiiL-viil unlitiiite!! siiri'aee of the allei^ed .servient The School Board of Loinloii having, under the 
tenement ciuinof be actiuired under the rro.scnp- Eleinentary Etlucatiou Act, 1S70. and the Land,s 
tion Act. s. 12, by mere enjoyment for the statu- CIausc.s Act, ISdo, acquire<l land as a .site for a 
tory|ieriud ; and the fact that tlse alleged dominant school, yn’oeecded to build so as to interfere with 
and .-.ervient lenements were both held ninler a the light of an adjoining owner who.se liomses the 
■common lessor, either of itself, or at any rate board land not acquired power to take Held, 
when e(aq)led with the fact that the lease of the that the hoard wa.s not entitled by its building 
servient tenement was the earlier, negatives any to interfere with the plaintiff’s rights, leaving 
•claim to the casement as arising out of implied him to claim compensation under the LaiuLs 
covenant. J/tirri.s- v. Dc Pituia, oti L. ,1., Ch. 8-14 ; Clan.ses Act. s. (18, hut that he was eiilitlc<l to an 


.88 Oh. It. 28, S ; U L. T. 770 : oO d. P. 48(1. 

Ifuisauce.j — Where one of two neighbour- 
ing owners of land, by something done on his 
■own promises, causes such (lillieidty in ventilating 
Ills neighbour’s premises that smells which before 


injunction. Clurlt, v. Londim School lionrd, 48 
L, Ch. 421 ; L. 11. 9 Ch. 120 ; 20 L. T. 008 ; 
22 W. E. 854. 


Grant controlled by prior Agreement.] — A ti 


grant A. a lease, in a form set out 


<eheilule. of proyierty iti the city, as s 


^yere harml(;ss heconio a nuisance, no action will agTecment to grant A. a lease, in a form set out 
lie again.st him for a, nuisiiuce, unle.ss he has sent in a scheilule, of property iti the city, as soon as 
■on to hisnei.e'hhour'sland ,s{uuothing which makes the house then in course of erection W A. on the 
the air im])ure. Jlnjnnf v. Lofci’or (4 C. 1’. 13. imijierty should be (ainqjleted, contained a pro- 
172) followed. A right to have free access of viso that nothing therein contamed should give 
■air, not through a dotined aperture or channel, A. a right to any casement which did not belong 
but generally over a neighbouring property, to the premises agreed to be demised as they then 
■cannor (in the absence of .agreement, e.xpross or existed, not to any right of light and air derived 
implied) be established: not on the ground of from over the house.s’ oppo.site (whicli belonged 
lirc.<cription at common law. unless the bouse in to the lessors). The lease .subsequently granted 
respect of which it is claimed has been in cxis- was of the laud together with the bouse erected 
tcnce since before the tsunmeneement of le.gal thereon, and all 'li.ght.s, e<a.semeuts. and ajrpur- 
■meuiury ; nor under s. 2 of the Prescription Act, tenanccs thereto belonging, in accordance with 
because the jjassage of air is not an easement the scheduled form : — -Hehl, that the grant by 
witliin that section : nor on the presumption of a. the lease of lights and easements -was controlled 
lost grant, because the enjoyment of tlie alleged by the antecedent ugreement, wliicli was to he 
right could not have been intcrruiited. Semble read as part of the lease ; and that A, was not 

(per Kay. L.J.) an interference with light or air entitled to restrain the lessees of tlie oi)posite 

Jiiot otherwise actionable cannot be restrained by houses from building .so as to obstruct the access 
.injunction on the ground of nui.sancc. Ohnsfri/Y. of lieht and air to his ju'cmisos from over such 
Arhhntrl. (34 L. .J., Q. B. 528 : [18S).5] 2 Ch. 88!t ; houses. Sol, muni v. l?/oroi% 44 L. J,, Cli. ,551 ; 

12 E. 42U ; 72 L. T, 84.5 : 48 W. E. (327—0. A. L. E. 20 Erp 444 ; 82 L. T. 702 ; 28 W. E. 722. 

Exit see S. 0.. (3(3 L. .T.. (). B. 518 ; [18i)7] A. 0. 

1,5.5 ; 7(3 L. T. 4ilO—H:.'L. (E.) Agreement— Part Performance.] — The 

plaintiff ami defendant, the owners of adjoining 
• houses, being about to rebuild, entered into a 
wm m agroeuieut that the plaintiff should puli 

cny.ynient fortuity y^ thhmei^!mrS..arc‘^^^^ 

■custom of tlic cty ior the oxyners of an ancient wall amf erected a lean-to skylight on 

mes,sua.ge or foundation to build thereon to such pj, p as anreed ; tlie ilefemlairt also 

height as the owner may please against the win- erected a skvlid it on his side, but instead of a 


me Cl y oi imm on. lurwnu.sianumg a locai the party wall. The plaintiff rebuilt 

.stom of tlie cty ior the oxyners of an ancient wall amf erected a lean-to skvligbt on 

es,sua.go or foundation to build thereon to such pj, p as anreed ; tlie defemlairt also 

sght as the owiier may please agamst the win- erected a skylight on his side, but instead of a 
SvV C ri) Tn rif n'l"; it as to obstruct the acce.ss of 

I T n n 7 7 J, a ’ " ‘ to the jilaintiff’s premises more than the ' 

II th H. 1/.4. (,.)ur .skylight would have done:— 

ahe custom to rebuild to any height upon pp.,p pp^ effect of the airreomcnt was to 

.cieiit fouiHla ions m he ci y of London, is ^.ive to each party an easement ‘of light over the 


deJtravecl’bv^dm 9 o ’s' ? .?ive to cacii party an easomen; ‘of light oveV the 

destioyed y the 2 A ,3 Will. 4 c il, s 8 . other’s land ; and that the iilaintiff. having per- 
Mmohoof7o^7^-sa. r formed the .Agreement on llis part, was ciditled 

a’ p'' '/V ^ '‘V /- 7 ”7 i.f n ' u ’ A- c. s have it enforced on the part of tlie defendant. 

P., Cooper V. JJuhhu-h, 12 C. B.- (>.3.) 4. -it,. v. Cooke, 5 i L. J., Ch. (3(32 ; 85 Oh. D. 

(381 ; 56 L. T, 1)00 ; 80 W'. K. 7,54 ; 51 J. P. 708. 

Onus of Proof.] — A iilaintiff who alleges a 

twenty yiurs’ mijoymeiit of light must prove By Covenant.] — There is no difference in the 
aflinnatively a pi’imil facie case of enjoyment, right of an owner of land to the ordinary ease- 
But. when he has done this, the defendant may merit of light, whether it is acquired liy twenty 
<di.si)laco the priiiia facie case, either by jiroving yeans’ user or by grant from the owner of tlic 
the existence of an obstruction at the commence- servient tenement ; and if the grant is accom- 
nient of the twenty years, or a statutory inter- panied by a covenant for quiet enjoyment of the 
ruption of the enjoyment at some time during pi’eniises, such covenant does not enlarge the 
lhe twenty years, or by shewing by other right of the covenantee so as to entitle him to an 
.<i\'i(lence that the iilainti-ff’s evidence of enjoy- injunction in equity to ro.strain an obstruction 
iiient cannot, be relied upon. Tii either way the where the damage ksnot sufficient to enable him 
defendaid will ilischarge the onus which is cast to maintain an action at law. LeeeJiv. SeJiu;eder, 
■on him. Seddoii v. lionli of Bolton. 51 L. .L, Ch. 4.8 L. J., Ch. 4.87 ; L, E. » Ch. 468 ; 30 L. T. 58(3 ; 
A42 ; 10 Ch. 13. 4(52 ; 4(3 L.'T. 225 ; 80 \V. 11. 862. 22 W. E. 683. 
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it is otlieTwise where the right, to light 
claimed is not the ordiuary ensemejit, but a 
H))ecial right created by the eovcuiiiit ; in which 
case a court of (i([uity will grant an injunction 
without regard to the amount of daniago. Ih. 


Implied Eeservation of light in adjoining 
Tenements.] — P>y the grant of jjart of a tene- 
ment there will pass to tlm grantee all lh<»s(! 
continuous and apparent casements over the 
otlier jau’t of the tenement whieh are necessary 
to ilu! enjoyment uf the part granted ainl have 
hc(>n hitherto used therewith ; hut, a.s a general 
rule there is Jio corrcispontling implication in 
favour of the grantor, though there are certain, 
exceptions to this, as in the ease of ways of 
necessity, ]\' liaddoii v. ii/rmnw, 48 L. J., Oh. 
85-1 : 12 Oil. .D. 31 ; 41 L. T. 327 ; 28 W. R, 111(1 
—0. A.. 

A workshop and an adjacent piece of land 
heloDging to the same owner, were juit up for 
sale by :metioi). The workshoji was not then 
.sold, but the piece of land was (hen sold, and was 
soon afterwards conveyed to tlie purchaser. A 
month after this the vendor agreed to .soil I he 
workshop to another per, son, and in due time, 
conveyed it lo liini. The workshop laid windows 
overlooking and receiving their light from the 
piece of land lirst sold: — Held, that as the 
vendor had not when ho. conveyed (he i>ioeo of 
land, reserved the right of access of light to the 
wiiulows, no such right pa.ssod to the jmrehasor 
of the workshop, and that the purchaser of (ho 
piece of latul could Imihl so as lo obstruct the 
windows of (he workshop. Ih. 

Held, tliat whatever might have been tlie 
case had both lots been sold at tlie same .sale by 
auction, there was, under the. eire.nmstanees, no 
implied reservation of any right over tlie jiieee 
of land tiust sold. Jh, 

A., the owner of two adjoining lionses, granted 
a lease of one.to 11,, there then existing in it a 
certain window, for a term which expired at 
Michaelnui.s. 187.); and afterwards, in 1874, 
leaseil the other house to C. Semble, that, 
during the currency of ll.’s lease, tl. could not 
build sous to interfere with the light eomiiig to 
B.’s window: and that, on the. expiration of 

B. 's lease, C. could build so as to interfere with 
the light coming to the window, as the lease to 

C. had been niaiie by A. without anv reservation 

of the right to light. Wto-ncr v. 3(1 

,L. T. 3fi0; 

Where a man, being seised in fee in possessii, 
of a house with windows, and of an adjoining 
field over which the light required for tlie 
window passes, devi.ses the house to one person 
and the field to another, tlie right to light over 
the field is e.oinprised in the devLse of the house. 
The priiieiple of Palmer v, Fletcher (1 Lev. 
122) is applicable not only to conveyances for 
valuable consideration, but also to devises and 
voluntary eonveyanees, PliilUjm v, Amo, (Jl 
L. J., Ch. 44 ; [18_t)2] 1 (!h. 47 ; (55 L. T. 

The owner (subject to a mortgage in fee) of a 
■ house and a plot of land adjoining, finst leased 
the house, then contracted to’ sell the land lo the 
defondaut, and afterwards contracted to sell the 
hou.se subject to the lease to a person inider 
: Whonr the pla The next .ste[) was , 

a conveyance of the house by the owner and his 1 


possession of the. house from tlie. le.ssee for breach 
of eonditinn : — Held, that no grant of light to 
the house could be implied ovin- land whieli the 
owner had eontraeted to sidl Ijcl'ori' the sale or 
convoyanee of the house, and that s. (!, sub-s. 2. 
of the Gouve.yane.ing Act., 1881, did not a\iidy. 
Peddhtr/foii v. AtJer, atl L. ,1.. ( 'h. (),■),"» : 3;“) (fii. 1). 
317 ; .f)('i L. T. alt ; 3.-) W. U. 7H<.) : tA J. 1‘. 4 81. 


Burden of Proof.] — 'I'lie gran tec of a house- 
has a priina facie rigid' to light as against his. 
grantor, ami the liurden of .sliewing that that 
right is limited or restricted lies on t he grantor. 
lirtmn field Williami^., (i(> L. ,1.. Oli. 30;") : [18117 1 
1 Ch. ()02 : 7t; L. T. 243 ; 4a \V. R. It;!)-— 0. A. " 

When implied intention of Building.] — A 
general grant of land, with an intimaTiou by the 
purcliaser of an intention to build, creates a legal 
easement of liglit and air, and gives the right to 
prevent the subsequent obstruction of light by 
snbseiinent purchasers of neighbouring land of 
(be same grantor. HohiiiKoii v. (frare, 27 L. T. 
(>■18; 21 \\L R. 223. .Mlinncd on aiqieal, 20 
L. T. 7 ; 21 W. 1!. ;‘.(;!)--l..,l.l. 

In lS.")-l,a, eoMveyance was executed of laml 
contracted to be .sold in 18.72; between those 
dates houses were ereefed : — Held, that the con- 
veyance I’onferred on the purclia.sei' the right of 
liglit sidlieient for the windows in tlie liouses so. 
erected, and to an injunction to restrain inter- 
ference with it. by imreliasers, sub.se(pient to the 
contract, of Jieiglibouring land. Ih. 

I'll 1873 W. Conveyed land to the trustees of a 
religious body who were desirous of erecting a 
e, Impel thereon. 'I’he deeil of conveyance set 
forth fully the trusts upon whieli (ho grantees 
were to hold the laml. ineluding trusts to ereet a 
ehapel in such manner as the grantees should 
with the sanction oil the religious body deem 
neees.sary or expedient, and trusts in certain 
events to let, sell, or mortgage the lands and 
buildings; tlie conveyance also contained a 
covenant by the gra'iilees with W, that all 
windows in the cliaiiel looking out on (he other 
land of W. should be of llute.d nr ground glass. 
There, were no buildings uiion (ho land at the 
date of the grant, and no plans or s})eeifieatioii.s. 
of the proposed chapel were subuiifted to W. for 
his approval. In Reliruary, 1878, the, grantees 
coniineneed to build a. eliapel having windows 
looking out upon the land retained by W. In 
November. 1878. \V. entered into an agreement 
to sell this land ; and it. was shortly afterwards- 
conveyed by him to the defendants, who in May. 
18t)(), cotiimeiieed to build thereon in such a 
manner as to obsti’uct the light of tlie cliapel : — 
Held, that W. had, in etrect, given perniission to. 
the tni.stees of the chapel to erect .such, a building 
as they thought fit ; and tliat, llie chapel having 
been erected in a reasonable niantier, neitlmr W. 
nor his assigns could eoinplain of (lie. ])osition of 
the chapel or of tlie wayin wliieh it was ligbiwl. 
That, it having been vvitbiu the contemplation 
of the parties tn the eonveyanee of 187;") that a 
chapel would he built 07i (lie land oonveycil. 
having windows looking out on the laud retained 
by W., W. and his assigns were- under an inqilied 
obligation not to do any tiling to obst met sucln 

imlows. liaileij v. Irke, (14 L. 78'.). 


mortgagee io the plaiutifiE subject to the lease, I Desoriptionof Adjoining Land as “Build- 

which was followed by a conveyance (also by I ing Land.”] — In a conveyance of a house tluv 
the owner and his mortgagee) of the land to the description of adjoining iund belonging to tlic 
defendant. The plaintiff subsequently recovered [ grantor as building hind” does uo( shew a “ eon- 
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travy intention ” within 
Coriveyancing Act. I.S81, 


-Light and Air. 

of the : lights cannot erect new binldinc« 
utle the i obstruct those lights, applies to the 
of that I the grantor . i)m'po.sely loaves a str 
. J.. Oh. I intervening between ‘the house aiul 
u \0. II. ; retained. li. 


Eailway Company— Sale of Surplus Lands with. 
House thereon — Implied Ohligation to Pur- 
I chaser.]— A railway company sold a piece of 
•ant is tlieir surplus land to the plaintiff together witlr 
nnr - 1 a house, which they had allowed him; to erect 

3011. The houj;;;. 

, . ■ , r --X-- - no* I railway, which there ran over a series of arches. 

ipiated by the parties j througli two of which there :was some acce.ss of 
!.:• I light to two of tlic lower windows of the plain - 

(>7 j tiff’s hoase. The company retained in their own 
j hands- lands on the other side of the railway 

- Buildimy SHiptyia i 'ri x • I plaintiff’s house; and their con- 

V.()-.se<simr?ff niortgagor in i veymice to him contained a recital that all the 

ie/‘i' of e lx, !hn I t ‘ ^ l=^i>'l acipiired hy them other tlian that sold to 

hmle 'uul lind P ^ ''’''"I'l I’equired liy them for tlie 

SuWaiie th ^ P'VP.c^rfv. , construction of their railway, an. I it contained 

a Miul tlS^ , " ‘■ ‘•''’".‘"''V I'hH'litfn’ eovenaut as to light. 

oWuetl erecred a hoard.ngwhich The ilefendant’s predecessor in title afterwards 

the lA^ The hne.diAf r ‘1“- company, under a conveyance 

Ai iAAA„m V,l. ; necos.sary tor ; subject to any right of light which the plaintiff 

nrivacAf iA ? but to sceiire ; nnght have, the fee of the lauds oppoAte the- 

esAAUs Alii A A" ^ =-l^<^'l'l' that the; plaintiff’s house, and erected buildiug.1 thereon, 

lessee V. IS entitled to .an injuiietion to restrain i and he also took a lease of the iwches The 

(A Cli irA7()Afi/l'" ^‘l this proiHU'ty, 

V n/ -lA' pA /ArA'-- ' blocked up the openings of the two arches 

r to if ^ ^ I V^'trast the plaintiff’s house with hoardings:- 

■“■rm’; "■ ’ j Held, that tlie comiiany, cm selling a T>ortion of 

duiAmiAmhlAf c,Aft “^7 derogate j their surplus lauds to the plaintiff. lm\l entered 

AlAmA'i AA , s *:* a house to claim an , mto an inpilied ohligation not to do or permit 

+b« lAA A ineousistent with i anything on (lie land retained liv them which 

S-A ho implied from the circum- j would interfere with the plaintiff’s ro.asouable 

.!?vant and i enjoyment of the land he purchased, except 

T T ' An / aJ w A’i ^ Vj V t i ^‘‘^'’'ray ; and that, the hoarding not being for 

r' (A 101 ’ ’ ’ -^ftii’aiirig, o2 I that purpose, a inaiidutorv iiijuiictioii ought to 

"urn , , lie granted. J/y/cps- v. f'/fdo.vm/, .51) L. J., Ch. Slo : 

ihe corporation of a town granted a lease to I 13 Ch. D.47() ; (’.2 L.T. 2or> ; 38 W R 18.8—0 A 
the plaintiffs of a piece of land and a newly ! 
erected building “ with the rights, members, and ' “ 

appurtenances to the said premises belonging.” 

The building abutted 0:1 a passage twenty feet 
wide, which the corporation agreed to keep'open, 
and on the other side of the pass.age were old 
buildings about twenty-live feet high. The cor- 
jioration demised the laud on the other side of 
the p,assage to the defendant, who erected on tlie ' pres 
site of the old buildings a house eiglitvfeet high, | adjc 
tyhieh materially interfered with the plaintiffs’ i adjo 
light. I’he land on both sides of the jiassage ! ease 
was part of a larger piece of land laid out by the ' as tc 
corporation under a building scheme for the I li 
improvement of the town :— Held, that there was i dies 
no grant, express or implied, iu ilie lease to the or \ 
jilaiiitiffs of a right to uninterrupted light to the j certi 
new building ; that the obligation on‘ the cor- j cotti 
poration not to obstruct the plaint iff’s light which i jiren 
was to be implied from the relatio.n in whielAthan 
they had ], laced themselves to the plaintiffs liy ! the 
granting them the lease, must be measured by j then 
rh(^ oirenmstanees existing at the date of tbehmlli 
lease and known to both parties: that having j built 
regard to tlie fact that the plaintiffs knew that , porti 
the land was lieing laid out for building, and ■ obsti 
That they had stijnilated that there should lie a [ The 
passage twtmty feet wide adjoining the new j of ai 
building, tlicy had no right to complain of the ! it pr 
obstruction caused by the defendant's house, ami ! wall 
an injunction was refused. I?j. I notav 

I’he rule, that a man who grants a lunise with : aenu 


User of Building for special Trade- 
ion.] — In the ca.se of a building agree 
e amount of light implied from thegra"" 

is reasonably sufficient fm- all , n-dinary pur 

I Imsiiiess in tlie nuighbourliood, and not then 
may be req uisite for a special 

0 ha-vc beam contei ^ ^ ■■ 

time of the contr 
, ('ll. 13 ;»[18;)2] 3 t.’h. 137 ; 3 1! 


For adjacent House.]— Uiioii a general con-. 
veyance of land, there Is no imjilied grant. l>y 
the ])urclmser, of the easement of light necessary 
for tlie enjoyment of an adjacent4iouse of the 
vendui’. v. Jfttnehetstfir Oavnano. Co . 2 

C. 1>. 1). 13 ; 3.5 L. T. 17(i ; 2,5 AV. 11. 22 f». 

AVhen tlie owner of a house which has by 
right to light ovei- the 
!.s the owner of .such 
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possessioii of the house; fvovu the lessee fov hveueh 
of eouditiou ; — Held, that uu gnuit of li^-hl to 
the house could be implied OYer laiid which the 
owher had contracted lo .sell before the sale or' 
cmiveyance of the house, and that s. 6, sub-s. 2,; 
of the Coiiveyaneing Act, ISSl, did not apply.: 
Biuhlmiiton v. Atlei;, 5B L. J., Ch. (irrS ; B5 Ch. I)., 
H17 ; 5{) L. T. 514 ; 35 W. II. 799 : 51J. P, 484. 

— Burden of Proof.] — The grantee of a house- 
has a priina facie right to light us against his. 
grantor, and thci l)urden of shewing that that 
right is limited or restricted lies on the grantor. 
JirooTiiJirld v. Williams. tU! L. J., t'h. 305 ; ; 1897 j 
1 Ch. t)02 ; 7tl L. T. 243 ; -15 W. I!. !(;9— 0. A. 

When implied intention of Building.]-— A 
general grant of laud, with an iritimatibn by the 
jmrehaser of an intention to build, creates :a legal 
casement of light and air, and gives the right to' , 
prevent the subsequent obstruction of light by 
subsequent }uirchasers of neighbouring land of 
the same grantor. 7fn/u';/.w// v. 27 L, T. 

(148 : 21 W, R. 223. Affirmed on appeal, 29' 

L. T. 7 ; 21 W. 11, 5(;9— L.J J. 

In 1854, a conveyance, was executed of land 
contracted to be .sold in 1852 ; between those 
lates houses were erected : — lield, that the con- 
veyauce conferred on tlie purchaser the right (if 
light sufficient for the windows in the houses so 
er'ectcd, and to an injunction to restrain inttuv 
fei’encc with it by purcliasers, subsequent to tho 
cmitract, (:if neighbouring land. I h. 

In 1875 W. couveyeil land to the t::rustee.s of a 
religious body who 'were desirous of erecting a 
chapel there<in. The deed of conveyance sed 
forth fully tlie trusts ui'xm which the grantees- 
were to lurid the land, ineluding trust.s to erect a 
chapel in such manner as the grantees should 
with the sanction of the religious body deem 
neceasary or expedient, and trusts in (jertain 
events to let, sell, or mortga.ge the lauds and 
buildings; tlie conveyance also contained ii 
covenant by the grantees with \V. that; all ■ . 
windows in the chapel looking out on the other 
land of W. should be of liute'd or ground glass. 
There were no buildings upon the land_ at ^the- 
date of the grant, and no ])lans nr specilicatiirns 
of tlie proposed cliapel were submitted to W. brr 
his approval. In February, 1878. tlie grantees, 
commenced to build a chapel having wiudow.s 
looking out upirn the land retained by W. In 
November, 1878, W. entered into an agreement 
Where a man. being seised in fee in possession \ to sell this land ; and it was shortly afterwards, 
of a house with windows, and of an adjoining j conveyed by iiim to tlie defendauts, who in May. 
field over which tlie light required for tliej''^“'' um-u (.Um-A,.,! m .jncli u 

window passes, devises the house to one person 
and rhe lield to aiiotlier, the right to light over 
the field is eonqirised in tlie devise of tlie lioiise. 


But it is otherwise w'herc the right to light 
claimed is not the ordiiiaiy easement, but a 
special riglit ereat’od by the covenant ; in which 
case a court of cipiity will grant an injunction 
without regard to the aiuoinit of damage. Ih. 

Implied Beser-vation of Iiight in adjoining 
Tenements.] — By the grant of part of a, tene- 
ment there will pass to the grantee all those 
eontinuDu.s and apparent easements over the 
other iiart of tlic tenement which arc necessary 
to the en jojmient of the part granted and have 
heen hitherto used therewith ; but, a.s a general 
rule there is no coriuspoiidiiig implication in 
favour of the grantor, though there are certain 
exceptions to this, as in tlie case of ways of 
necessitv. keddon w Burrows, L. J., (ih. 
853 : 12 Ch. 1). 31 ; 41 L. T. 327 ; 28 W, E. 19(5 
— C. A. 

A worksliop and an adjacent piece of land 
belonging to the. same owner, were put up for 
sale bj’- auction. The workshop was not then 
sold, but tlic piece of land was then sold, and was 
soon afterwards conveyed to the i»urcliaser. A 
month after this the. vendor agreed to sell the 
workshop to another person, and in duo time 
conveyed it to him. Tlie workshop had windows 
overlooking and receiving their liglii. from the 
piece of land first sold ; — Held, tliat as the 
vendor had not when he convoyed the piece of 
land, reserved, the right of access of light to the 
wiiidow.s, no such rigid pas.sed to the iiurchascr 
of the worlcshop, and that the purchaser of the 
piece of laud could build so as to obstruct the 
windows of the workshop. Ih. 

Held, that whatever might have been the 
case had both lots been sold at the same sale by 
auction, there was, under the circuin.staiices, no 
iuipliod reservation of any right over the piece 
of land first sold. Ih. 

A., the owner of two adjoining houses, granted 
a lease of onc to B., there then existing iu it a 
certain window, for a term which expired at 
Michaelmas. 1875 ; and aftorwanls, in 1874, 
leased the other house to C. : — Sumble, that, 
(luriug The currency of B.'s lease, (.1. could not 
build so fu to interfere with tiie light coirdiig to 
B.’s window: and that, on the exiiimtioii of 

B. s lease, C. could build so as to interfere with 
the light enmiug to the window, as the lease to 

C. had been made by A, witlioid any reservation 
of the ritrlit to ligid. Witriicr v. J/'Bri/dr, 3(i 
L. T. stio'; 


1890, comnieneod to build thereon in such 
manner as to obstruct the light of tlie chapel 
Held, that W. had, in effect, given permissiorl to 

^ , the trustees of tlie chapel to erect suelia hiiildiiig 

The principle of Buhner v. FliMinr (1 Lev. ; as they Ihougld fit : and that, tlie chapel having 
122) i.s applicable not only to conveyances for j been erected in a rensonalile maiimir, neither \\ 
valuable consideration, but also to devises and ' 


nor his assigns could comjilaiu of the po.sition of 
the chapel or of the way in wliidi it was lighted. 
'J'hat, it having been witliin tlie coniemplatioiii 
of the parties to tlie couveyaneo of 1875 that a 
chajiel would be built on the land conveyed, 
having windows looking out on the land relained 
by W., \V, and bis assigns w(U'e under an implied 
obligation not to do aiiytliing to obstruct sneln 
windows. Bailnj v. Iche, (M L. T. 789. 

- Description of Adj oining Land as ‘ ‘ Build- 


vohndarv conveYances. Phillijm v. Li 
L. J.. fit. 44 ; [1892] I (!li. 47 ; (55 L. T. 5.-.2. 

The owner (subject to a mortgage in fee) of a 
house and a plot, of land adjoining, first leased 
the hon.se, then contracted to sell the laud to the 
clefendanr. and afterwards contracted to sell the 
house subject to the lease to a person under 
whom the plaintifl; claimed. The next step was 
a conveyance of the house by the owner and his 
mortgagee to the plaintiff subject to the lease, 
which was followed by a conveyance (also by ing Land.”] — In a coiiveynuce of a house llu. 
the owmer and his mortgagee) of the land to the (Ascription of adjoining land belonging lo the 
defendant, The plaintiff subsequently recovered [ grantor as ” building land ” doc‘s not shew a con- 


EASEMENTS AND PEESCKIPTION — and Air. 


tviivy intention '■ within s. (i. sub-s. 4. of the' 
t Vinvt‘yanc‘in<>; Act, IS, SI. .«n n-^ to exclude the I 
.iti-autec's right to light unde ■ sub-s. 2 of that i 
soctiun. Jh-iuiiii/if’hi v. Wi!l ifiiiid, CU L. J.. t‘h, 
HO,") ; r lHi)7] 1 I'h. (102 ; 7() L. 'I'. 24H ; 4.“) W. 11. ' 
4()9~0. A. i 

User of Building for special Trade — 

Injunction.] — In the case of a building agree- j 
uunit the amount of liglit implied from the grant is i 
such as is I'ca'^) aiably sutlieient for all * irdinary pur- ' 
pi>-t‘s of busitie.ss in tlie n(‘i.ght)ourhnod and not j 
such as maybe H'quiMte for a special purpose not 
sliown to have been eonteinplatcfl by the parties 
ai the lime of the contract, Corhrtt w JomotJ 
(>2 L. ,r.. Ch. 4H H Cli. 187 ; 8 U. 2") : (w i 

L. T, 191. ' " - I 

Building Scheme.]— 'Die mortgagor in ■ 

jiosse.ssion of certain lands which were the sub- 1 
ject of a ])nildiiig scheme granted a lease of a i 
liouse and land forming part of the property. ■' 
vsubsecpnmtlv, the mortgagees sold the ndjoinii^g ! 
land, and the })ur('haser erected a ho.ardingwlueh j 
obstructed the access of light to the house in | 
the Jease. The hoarding was not nece.ssary for | 
etu'iyingout the building .sclicme. but to .secure i 
privacy for ti refU'cation ground ; — Held, that the ' 
lessee was entitled to au itijunetion t(^ restrain | 
the obst ruction of light. v. Cittttn'xon. \ 

(48 Ch. .D. 471)) followed. ir/7.vfi// v. ' 

Clul), (10 L. J,, Ch. (>98 : [1891] 8 (dh. 022: (m ' 
L. T. 42 : 49 W. 11. J 72. 

The maxim that a grantor .shall not derogate ! 
does not entitle a grantee of a house to claim au | 
easement of light to an extent inconsistent with | 
the intention lo he implied fi'om the eircum- : 
stances existing at the time of the grant and i 
known to the grantee. JiirnrnK/htrm JJtmltintt 1 
Uk V. ./foAv. .‘>7 L. ,1., Ch. ()01 : 88 ’Ch. D. 29.o ; ik) i 
L. T. 809 ; 38 IV. U. 914—0. A. .\ffirming. 7.2 | 

' , J. P. 421. 1 

The corporation of a town .granted a lease to | 
the plaintiffs of a jneee of land and a newly i 
erected building “ with the rights. meniher.s, and ■ 
appurtenances to the said premises belonging.” ' 
The building abutted on a passa.ge twenty feet i 
wide, which the corporation agreed to keep open, ' 
and on tiie other side of the passage were old ! 
buiidin.gs about twonty-tive feet high. The cur- I 
poratiim demised the land on the other side of | 
the passage to the defcmlaut. who erected on the j 
site of tlie old buil(lin.gs a house eighty feet high. ! 
which materially iuteri'eved with the i>laintitf.s’ ' 
light. The laml on both sides of the passage I 
was part of a larger piece of land laid out by tlie | 
corporation under a building scheme for the J 
improvement of tlie town : — Held, th.at there was i 
no grant, express or implied, in liie lease to the i 
plaintiffs of a right to uninterrupted li.ght to the i 
new building ; that tlie obli,gation on the cor- ; 
poration not to obstruct the plaintiff’s light which ) 
was to he implied from the relation in which i 
they iiad placed themselves to rhe [ilaintiffs by ; 
granting them the lease, must be niea.snred by , 
Uie circumstances existing at the ilate of rhe. 
lease tuid known to both parties ; that having ! 
regard to the fact that the plaintiffs knew that | 
the liiiul tvas being laid our for buihling, and j 
that tliey had sti[mlated that there should be a j 
pas.sa,gc "twenty feet wide .adjoining the new j 
building, they iiad no right to eomplain of the! 
obstrneliou caused liy the, defeudant's house, and * 
an injunction was refused. Il>. i 

The rule, that a mail who grants a house with I 


li.ghts oannot erect new buildings .so as to 
obstruct tho.se lights, applies to the case where- 
the grantor purpo-sely leaves: a strip of land 
iiitcrveniiig between the house and the lands, 
retained. Ih. 

Railway Company — Sale of Surplus lands with. 
House thereon, — Implied Obligation to Pur- 
chaser.] — A railway com i»any sold a piece of 
their surjilus land to the iilaintiff to.gcther witlr 
a house, whicli they had allowed him to erect 
tlieroon. The house wa.s clo,se to their line of 
railway, which there ran over a series of arches, 
through two of which there was some access of 
light to two of tlie lower windows of the iilain- 
tiff’s house, 'rhe eompauy retained in their own 
hands Lands on the other side of the railway 
ojijmsite the plaintiff's house; and their con- 
veyance to l:iim contained a recital that tdl the 
land actpiired by them other than that sold to 
the plaintiff would bo required b,v them for the 
eonstruction of their i-ailway, iiiul it contained 
no express grant of right, or covenant as to light. 
The defendanfs pre(leee.ssor in title afterwards 
acfiuircd fi-om the company, umlei- a eouveyauce 
subject to anj' right of light which the plaintiff 
might have, the fee of tiie lands o^iposite the- 
plaintiff’s house, and cveeted buildings thereon, 
and ho also took a lease of the arches, 'I’lie 
defendant subsequently act[uired tlii.s jiroperty, 
and blocked up tlie openin.gs of the two arches 
neai-e.st the plaintiff’.s house with hoanling.s : — 
Held, that the company, on selling a jmrtion of 
their surplus laiuLs to the [ilaintiff, had entered 
into an implied obligation not to do or penult 
anything on the land retained by them whieir 
would interfere with the iilaintiff’s reasonable 
enjoyment of the land he purchased, e.vce])t 
what was required for the construction of theiv 
railwa.v ; and that, the lmar(lin.g not being for 
that jnirpose, a mandatory iujuiictiou ought to- 
be .granted. Jfi/i-rx v. C/ffpruoii, .">9 L. J., Oh. HI o ; 
48 Ch, 1). 479 ;■ 82 L. T. 29.'. ; 88 V. 11. 488— C. A.. 

For adjacent House.] — U[ioii a general con- 
veyance of land, there is no implied grant, by 
the purchaser, of the easement of light necessary 
for the enjoyment of an adjacent liouse of the 
vendor. J'JIUa v. Miuwhenti')' Curriaiji'. f'o,, 2 
0. 1*. I). 1 8 ; 8o L. T. 478 ; 28 )V. Jl. 229. 

When the owner of a hou.se which has by 
pre.seription acquired a riglit to li.ght over the 
adjoining land, become.s the owner of .sueilr 
a<ljoiniu.g land and sells it w-ithout reserving the 
casement of li.ght, the purchaser may build so- 
a,s to obstruct the li,ght. Ih. 

In 1887, the plaintiff bought houso.s in Man- 
chester, the hacks of which abutted on a sircet 
or way. on tlie opposite .sifle of which wei-c 
certain cottages. In 1888 he purchased these 
cottages, but by a different title. Both sets of 
premises had oxi.stod in their then state for moi'c 
than twenty years. In 1879, tlie plaintiff .sold 
the cotta.ges to D., and ultimatelv D.’s interest 
therein became vested in the defemlants, who 
liulled down the cottages and erected a largo 
building upon the site of them and also upon a 
portion of the intervening street or waj", and so 
obstructed the light to the plaint iff’.s window.s. 
The conveyance to D. contained no reservation 
of any easement to the plaintiff’s houses; and 
it profes-sed to convey the land up to the back 
wall of the plaintiff's premises ; — Held, that, 
notwithstanding the plaintiff’s houses had 
acquired an “absolute and indefeasible” right 
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to nt the time of the conveyance of the 
cottiiges to D., iTiftsumch as that conveyance was 
without reservation the {Icfeiu hints were pjuilty 
•of no wrongful obstruction of the plaintiff’s 
lightsv J//. ■ _ 

Wlicre lights liad lieen jnit out and enjoyed 
without in'teiTuptioii for aijove twenty yeai's, 
•during the occupation of the o])posit,e jirenuscs, 
by a tenant, tliat will not conclude the landlord 
• of such opposite in-cmises, without evidence of 
his knowledge of the fact, wiiich is the founda- 
tion of ])Tusunn‘ng a grant against him, -and con- 
sequently will not eoncliulc a succeeding tenant, 
who was in possession umlcr such landlord, from 
building up against suel) cucroachiug lights. 
..ilbrf//.. 11 


building thereon so as to interfere with ilte lighi 
of plaintiff’s lionse. In a suit by the plaintiff for 
an injintcliou to rcstraiti llu' defendant, from ,so 
building as to interfere with the ligiit thus 
coming' to his house ; — Held, that no warranty or 
bar.gain eoidd be, implied from tlte genei’id words 
that the plaintiff sliouhl have the ace,ess of light 
over the defendant’s ju'emises iniimi>eded for a 
longer lime than that for wiiieli tlie. del'eudunt 
was at the date of the lease entitled to the 
adjoining prcinises. .//j. 

Held, also, that during the period for. whicli 
the defendant was entitled as under-lessee to the 
adjoining premi.ses, he could not lawfully have 
interfered with the ]:)laintiff’s light coming across 
the adjoining premises. Jl>. 


Lease at time of Severance of Ownership.]— Constructive Notice of Easement on Purchase,] 

'The imijlication of a grant of ca.semcnts of a — Ihspntes having arisen between the plinntitf 
■continuous and apiiarent character, upon the and wlictlier a window nit he plaintiff s house 
alienation to different persons of tenements overlooking \V . s land was nn nneieiit light, an 
previously in the ownership of the .same person. a.grci'ment, not under seal, was sign oil, i\v winch 
is nut piiivenfed by the fact that the doininaut ^\- ;\gi‘oed that the j ilanitiir shoviUl luiye access 
tenement at the time of the alienation is in ot light to the window, and the plamiift' agreed 
lease, and conscfinently not in the possession of wnulow oiiaipie and make U oiien 

the alienor. v. io-zc/n L. .f., Q. E. "'f'y nut 

J.aC) ; -i Q. 15. D. -194 ; 41 L. T. 278 ; 28 W, 11. 82. it- 'vas afterwards sold to the defen- 

dant, who had no actual notice of the agreement, 
When Lessor acquiree Pee Simple.] — In 18()4 i*«t hiKy'" the existence of llio window i—Held, 
A. granted to H. a lease for twentv-one years of overruling Hall. \ that the mere fact of there 
a iiouse •‘together with all editleos . . \ lights being windows in an adjoining Iiouse which over- 
. , . easements, advantages and appurtoiianees purchased property is not constructive 

thereto belonging, or therewith held, used, or notice iff] any iigrecment giving a right to tiie 
enioj’oil.” At the date of the lease A. held, for the access of light to tliem. v. Si>olilnt)iu -IS L. .1,, 

residue of a term e.xpiring at Christmas, 18(18, Oh. 01 1 : 1 1 ( Hi. i), 7'.)0 ; 4 1 L. T. 200 ; 28 W. li. 20. 
an adjoining house, over which most of the _ i. • -n ■ , 

light iime to the hack windows of the house 

leasclto 11. On the expiration uf his lease A. against Mortgagee.]-ihe effect iff a lease 

purchased a fee simiffe of the adjoining hou-e. | »y.»'tg<^S'or in possession under the. 

in.d in 1872 ho pullcl down that house with the i ^ <- 0 «veyaneiug Act 1881, s. 3 8. is 

intention of rebuil.limr it to a greater Pe-ight I ‘] (Uid those cltu 

than its former height. 11.. wluwe lights were i I'^rv^^ut the intertercnce with any 

not ancient liahts. tiled a hill to restrain A. from e|nent to winch thelassoo is outitkul as agaimsl 
raising Ihe new house 1o a uveater height lhaiJ, 
the old house -.—Held, that the lease to 11. only ! !’ 

amounted to a grant of the light coming over ! *’*'•' ’ '' • b- Ir.. 

the adjoinin.g Imuse during A.’s teyiu in it. and | presumption of Grant-Light.] -The enjoy- 

t hat on subsequently acipunug the fee simp e of Sj 

the adjoining house A, was not estopped either ' ,r,„. 


the adjoining house A, was not cstopjied either j 
at law or in etjuity from dealing with the house | 
in such a wav as to interfere with Il.'s lidits. I 
Booth V. Aloooli. 42 L. J., Oh. oof ; L. H. 8 Cli. ! 
{)«:-! ; 29 L. T. 231 ; 21 W. lb 743. I 

A les.snr granled a lea.se for Iwenty-onc years j 


as lull cstopja'd either aequieseej'ico of 

lealuig with the house j najoining premisei. is surticient 

erteie lyifU . s bybts. , presunqition of a grant, and to give a 

“■ ‘ of action in ease of obstruction. B/ibo’olot/ 

, I V. JJou'xoiL r. L. .J. (o.s.) K. 11. 2(11. 

- yeai'Si semblo. that where a window has been 


f ^ ' .tsappuitenanees, amongst wli.eh j,, 

lights uere speeihed. At tlie time ot Hie grant ^ 

beheld an adjoining house fora term of years. ,,, 

He sidisequenfly acijinm^ reversion ex,.eemnt his pleasure, or at the end of his' term, 

m the 7-rin m the mljoimng house ; ami af or j,,estmiplion will uri.se. Ik 

the exiiiration of the term he proceeded to build ■•^ i i 

on tile site of the adjoining house in a manner Passage of Air through defined Channel.] 

which might interfere with the lights of the. —The eellar of the jffainliff’s pubiie-h( RISC was 
ileiniswl house, those lights not. being iincient ventilated by means of a shaft cut Iherefrom 
lights —Held, that the le.ss(n' was not by his through the rock into a di-used well situated in 
rant prevented from so building. Ib, a,n adjoiuiug yard, oviied and occupied by the 

A lease of a house for twenty-one years wa.s defendant, ‘the air from thee, e]lai']iassiiig through 
_mdo by a deed containing general words, includ- the .shaft, and out at the top of the well. The 
ing '* lights.” At the date of the lea.se, the defeti- cellar had been so ventilated for forty years ai 
hint was entitled, as under lessee, for a term of least, without interruplion, and wilii'the know- 
vliich raUier mon> Ihan four years were then ledge of the occupiers* of tlic yard Held. Iliat 
uricxpired, to certain premtses adjoining the house (he plaintiffs could leually claim, as against Hie 
so,lea.sed to the plniiitiff, and over whicli light .defendant, the easement' of tlm free iiassage of 
foiuid aeeeas to the hou.se, Nine yeaiii after the air from the eellar ; mid tliat a lost grant of the 
the lease, the defendant having purchased right ouglit to he inferred. 7A/,v.v v. ttroe/orif, oh 
he fee of these adjoiuiug premises, etiinmenced | L. J.. Ci.'Jb 374 ; 2-3 Q. H. H, 481 • 35 J 'b il9. 
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d. Licence and Ac<itiiescence. | sent ])lauin. 

_ „ plamtifl: so knov?- 

Operation of. j—^u luvcnoe or ci.veiiant trom lo the so p 

A., tlu- owner of niljoiniTi.y land, to put out or pltiinti-ffi repli 

not to ofHirurt wiiulows in the house of B., is to ..onsented upon the 
bij iiiTEPrvtimjni rue ciTDanisraiice t.)!: A. s bein,^’ made to liim by 1h 
a ])uvty to tlut det'd hy wliich the house, with tlie fiTievauees 

witido'ws in it. was eonveyed tf) B.. un.l by which pToducefnjy the pit 
deed A. eonveyed part of the a<ljutinut'' iatul to Held, that the plea 
JS. lUawhnrd v. lirUlijPH. .1 X. ct M. r>(!7 : 1 enuitalde grounds. 
A. (!c I']. 17(! - I H. & W. Gilo : 5 L. J., K. B. 7.S. (n.s.) Gl)7 ; ill L, J. 

Where the owner of adjoiidny hind witjiesstis, 4 L.'t. oSl; 1) W. I 
without objeetion. alterations in tlte windows, Held tilso. tlint 
there is iiu ■.i“'reeimvnt on his part to be inferred equitable answer tc 
at any time before the expiration of twenty 
j'cars not to ohdruef tlu' aecess of liylit and Consent or Aeree 

air. ))y buildiny up to rlie extremity of Ids land. Jh. t the own 

A., in Jicensiny B. to build to the extremity of put out IV 

H.'s u'routKl udjoiidny tliat of A.'s. expressly nud yave to S., the 
reserves to liimself the riuht of buildiny to the ffL-eln'ild house uve 
extremity of his own ground when he shall think document declarinn 
proper to do so. A. may at any time, within veinainwl upon the 
twenty years, build to tlie extremity of liis owu ^voti'ld. on the reqiu 
land, thoiiyh lie tlierehy rmiders tlie liouse of B. ;,j,y time tlieretd 
dark, damp, and uniiihahitable, Jh. HiJ meantime woiil 

What amounts to.] — A., tlie side of who, sc* sixpence a 5 ’eai' fort 
house adjoined B.'.s lawn, wrote to B. as follows : not siyne^t_by f 

— "Before the hast coat of paint is put on the 
side wall, we wish to place a window in it. and Iv, s snccesscu* in til 
our workmen say it can he tinislied oiT more perty in ISGo with^ 
neatly with your permission to place tlie neees- had never paid air 
siiry ladder. The motive for doin''’ this is. that the four windows, i 
1 siiouhl .mtiii a more cheerful view of tlie coni- i»'t‘css ot liydit to 1 
moil, and passin,‘>' objects.” B. replied, "Yon thereupon hvouqd it 
are welcome to place a ladder in my grounds " : iiipiuctioii, elaiiiiiii 
— Held, that this did not amount to a lieeuee taasihle right to tlr 
by B. to A. to open a window in the .side of 'i^tual 

A.'s liouse ; and tlierefore that A. might obstruct 'vithout iiitcrniiss 
the window by an ereetinn on her own land, enjoyinenl of light 
Jirith/p.,y. JJUnirhiird M. Gill ; 1 A. A' E. .G3G. '-'V 

.such document, alt 

When Presumed.] — Before the .statute, twenty n consent or agreei 
yeans’ uninterrupted enjoyment of windows look- for the pui’iiose ol 
ing upon the land of another was suHieient meaning of the iln 
ground for presuming a grant or a lieeuee to open Act, so as to iirevo' 
the windows, in theabseiieo of evideneetothecori- aeqiiiring any righ 
trary. Cms/s v. Ijririft. -1 D. A B. 211-1 : 2 B. A C. under that .section 
G8G : 2 li. J. (o.ti.) K, B. BIG. meiit having beei 

Completiou of Euildiug. ] — i f an adjoining I'ciit thereunder to 
owner knowingly peniiitsDi messuage ami pre- 
miscs to be rebuilt of an increased size and iiuspcctni 

height, with the alteration of aneieut lights. '* B df ' " 

and the opening new lights upon an additional 
floor, be eainiot object to them after they are T^,^d.|.T 

eomiilete, or assert a right to raise a party wall, 1 • ?, "i 

and Imild upon his own property so liigli as to ‘u 
render tlic new lmildingsles‘s accessible to light ll'AApHt rTh, 
and air than tliev were at the eoinpletioii of the ‘imt tnc 

Vu-k. r„M,h„,v. n«»cu. :i2 iLv. 101: 32 "1""";“ f 1^"?“ 

L. .1,. Cl,. 2311 ;■ 11 .im-. (S.S.) 51,0 ; 11 W. 11. HIT. 
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•iweiiiy yeurri’ tisev, and that as a license it was 
■ cxtiimuished I)y the change ol ownership, .hulge 
■y. ly. 11. T C. L.291. l 

A landowner granted a lease to the |)lainrifE of i 
, a house and landAvith their appurtenances, except ■ 
rights, if any, restricting the free ii.se of any 
adjoining land, or the appraiu-iation at .any time 
thareafter of any such land for building or other 
pxu'iioscs, obstructive or otherwi.se. More than 
tweutyyein's after this lease thesulisequent lessee 
of an adjoining piece of land under the same! 
l^l.ndo\^^u;r comnicuced to Imild on it in such away | 
as in obsti-uct the plaintiff ’.s light. The plaintiff j 
having brought an action and moved for an j 
injunction; — Held, that the exception of any 
rigln re.strieting the free use of the adjoining i 
land <lid not operate as an agreement or consent j 
■on the part of the lessee that the owners of the ! 
adjfuning land might alwaj's have a right to j 
ohstract the aia-c.^is of light to tlie plaintiff’s [ 
liouse witliin the exception in the :-?rd section of j 
the Frc.scri{iti<in Act, and therefore, that the j 
])laintiff had acfiuircd an absolute prescriptive 1 
right to the litrht and was entitled to an injuiic- ] 
lion. JntcJi'rll v. CniifriU. 57 L. J., Ch. 72 ; 37 ' 
•Oh. D. 5(1 ; 58 L. 'J'. 2!» ; 3(i 'W. K. 22i)-C, A. ! 

Acquiescence — Statute of Frauds.]— By aj 
parol agreement hetween A., the owner of land 1 
and dwelling liouses, aiul B., also the owner of | 
land and buildings adjoining, a rocky piece of | 
ground which hfood close to A.’s freeliohl was . 
reduced by B. so as to admit further light ami air j 
to A.’s dwellings, and >)inldings were erected by i 
B., so as to be attacheil to, and were an encroach- ; 
nieut on A.’s freeladd. A, was cognisant of and j 
■offered no objection to the worlx as it proceeded, | 
but .accpne-scec I therein : — Held, that the Bt.atute f 
of Frauds did not fijjply to .such an agreement, j 
JPMerv. Moon, 11 L. T. ()23. I 

e. Abandonment and Alteration. i 

Geueral Rule.] — If an aneicul ligixt has been j 
■comjjletely shut up with brick and mortar above j 
twenty 3 'eavs. it loses its privilege. Lincmice v. | 
3 (lamp. 514 : 14 It. K. 830. | 

Evidence of Intention,] — A right to light is 
actiuired by more user, and may be forfeited by 
nou-irser. thougli for les.s tlian twenty years, 
unle.ss .an intention is manifested, when the non- 
ii.ser connneiices, to resume the right within a 
reasonable time. Moon- v. Rinv-wn, 5 J4. 5: II. 
234 ; 3 B. A 0. 332 ; 3 L. ,T. (O.S.) K. B. 32 ; 27 
E. It. 375. 

In an action for obstruction of ancient lights 
it appeared thej’- liad been closed for iiinetcen 
years, but upon the defendant, who })urehascd 
the adjoiniJig premi.ses during that time, building 
so as to obstruct them, the plaintiff re-opened 
rlieni. The. judge directed the jury that the 
])laintiffi was entitled, unless he had so closed rxp 
the ligljis as to manifest an intention of perm.a- 
nciuiy abandoning them, or to lead the defendant 
to incur expense or lo.ss in the rea.sonable lielief 
that thej' had been })ernianently alxandoneil : — 
Held, that the direction was right. Stolt-oe v. 

8 El. & Bl. 31 ; 2(i L. A. Q. B. 257 : 3 
..Tur, (N.S.) 125(i ; 5 W. R. 75«. 

Anjr alteration of ancient lights, although not 
prejudicial to the owner of the servient tenement, 

S ’ves him a right to obstruct them. Cotehlm v. 

32 Ik-av. 101 ; 32 L, J., Oh. 286 ; 9 Jur. 

. CJf.s.) .590 ; 11 W. R. 197, 

Wlrether mere non-user of a right amounts to 


an abandonment of the rigid will (lei)end upon 
the cii’cnmstanees whieli cauMid ilu; non-nser. 
Word V. If h/vf. 7 .Ex. 838 ; 21 L. ,1., Ex. 334. 

. Where it is sought to establish a right to an 
easement by user, and it a}»[)eiirs that the user 
has varied, it is For the jury to say. wliet Iter (lie 
u.ser 1ms ixeen commeusurati; witii the rigliV/ 
claimed. Thoman v. Thomun. 2 (1. Jl. <k R. 34 ; 
1 Gale, 61 ; 5 Tyr. 804 ; 4 L. 3.. Kx. 179. 

Au iuleiTupiioii which defeats a ])i'cscn[)live 
right under 2 & 3 Will. 4. e. 71. .s. 1. is ati ailvi'rsc 
obstruction, not a move discoid imiatice of user 
Ity the claimant himself. Cm-r v, 3 ().. B. 

581 ; 2 G. .y I). 753 ; 11 L. J., Q. B. 284. 

If proof is given of a right enjoyed at. the 
time of action brought, and thirty years before, 
Imt disused during any jiart of the iiderniediare 
time, it is always a question for the jury whether 
at that time tlui right luui cea.sed or was .still 
sultstaidially enjoyed. Ih. 

Material Alteration,] — The right to an unob- 
strue.ted access of light and air through a 
window, is lost by a material alteration in the 
side of the wall in which the window was plac.ed. 
Bhnu-lHirdx. Jir'uhir.^. 5 X. A M. 507 ; 4 A. A E. 
176 ; 1 H. A W. (!3U : 5 L. J., K. B. 78. 

If the owner of ancient lights so alters and 
enlarges them that they would iu course of time 
impose .an adiUtioual servitude on neighbouruig 
land, oqnilyAvili not re^itrain the owner of the. 
servient teuemeut from obstructing them, ITrofh 
V. Jitioltmtil, 38 L. J., Ch. 372 ; L. II. 8 Eq. 1 ; 
20 L. T. 549 ; 17 W. R. 755. 

There being a right to the access of liglit to 
windows in the walls of certain cottages, the 
walls of some of the cottages v\'ere set back and 
wmdows made in tlie new walls of the same 
size, and in the same relative ])ositiou.s as the 
former windows in the former walls ; — Held, 
tiiat tlie ea.semeut of light was not tliereby 
de,stroyed. In the c,a.se of another of tlic cottages 
the occupier made .an addition thereto, and for 
the purpose of so doing built a new wall with a 
window in it outside the old wall and window at 
a different angle, but the old window remained 
inside the new one. ami still continued to receive 
the light. Hehl, also, that the right t(i the 
access of light, to the old window was not 
do-stroved. v. Loach^ 48 L, J., Q. B. 

■756 ; 4 (j. B. D. 494 ; 41 L. T. 278 : 28 W. R. 32. 

In rebuilding a house, xvliich had un ancient 
light in its gTouiul lloor front-room, the front 
wall, which originally stood out beyond the 
geneinl building line 4 feet at one eiul and 7 
feet at the other, was set back into the general 
building line ; and in the new front w.-dl Avas 
placed a Aviudow the imsition of Avhieh corre- 
sponded to a great extent AAdth the position of 
the ancient light iu the old front Avail. The new 
room w.as about the same frontage breadth as the 
old, but iiH'luded little more Ilian half rhe site 
of it, viz. a de[)th of 9 feet at one end, and less 
than! feet at the other : — Hold, that the right to 
the ancient light had not been lost, Bidlora v. 
Dirkiiow//., 54 L. ,T., Gh. 77(i : 2i) Gli. D. 155 ; 
52 L. T. 460 ; 33 W. R. 540. 

The Pre.se ri I )tion Act does not require any 
identity, struct nral or otherAvisc, in the building, 
Avhich after tlio tAA-euty years is to enjoy the 
right, Avith the building Avhich ha.s acquired the 
right ; but the rigid, although not in gross, but 
one Avhich must be claimed in rcsiiect of a 
building, may be claimed in respect of any 
building Avdiich i,s enjoying the whole or a 


■ili^* 

^54 ; :,i L. T. 8!)i/: )u w' R 461 .“i(/ f I?' ‘"'Pemi^ by windows of aiitiquo and 

:S=“S~ SHS irSii 'SS5S 

numerous windows. Xo rcoonl wa^ presc'rved of L. J., Ch. 801 • T^Jur Vif s 1 'lOO^- 'u' 

rho iiosdions nr diiiionsious of tho anoionf Ifi^hts, 0 W. R. 684. ' " ^ idt>8 , 4 L. 1. , 32 

p"»t.i™ixTti,r„™wi;,'d twS/vTS'i;?; "SV"™? *” 

is “yii'l .;:s stf cr 

tliaf the plaintiff was entitled to an injunetion admitted would be enomd^fo/ tbe^'n^^ 
to restrain any obstruction of so much of the malt. Martin v SJ^lpJZ aoo 
SIX new windows as corresponded with the three ’ ^ ^ 

of a, IrniWins o„„tami„s a“2M*tSSt^n,T™o“l\7T -f 

/f liii ■■iiZit” :™ro;x'£’“ 

abandon tlie ri.a^ht must be dearly established ment in ohst,n,eftV.rt ?i • . servient tene- 

pevl,lo,Ka.. ftcnafuvoof.lWatZZySt 

In tlie access of light discussed. Saott v Paw rio-ht to ohstroet ti n ! e:!^eiCLse of Ins 

(HI Ch. D. 654). considered. Grennw^J^y. M, H d t (x s ) V^4 

-M L. 1. 13.1 , 30 . E. 163. Ph,,tiff being reversiono’r of a‘hlte which 

Total Alteration of Structure.!— In 1868 three S *''! occupation of dofen- 

.cottages containing ancient lig its vi; p .S ed mJ« 

<lnwn,_ and a large warehouse £ailt on theli sJe "dlmV a & 

t'ontauimg three largo windows. There was no otherwise .dtete fi£n .‘^^ciont windows and 
evidence on which the court could rely as to the and alterations 1 cimr rebuilding 

l»smoa of the windows in the cotlagoo. ,ho,S" S Z 

position of the ancient lights, the easement obstruction that thf nlS, /iff 

So” V, "iisf T u s: *'z's-tc'T . 

Affirming. 42 L. T. :ir.6 ; 28 W. E. hi>. ' SfeSL ii\ Tlu^n\ impossible for 

A building eontaining ancient lighls was ridits to obstrnet ^ 

pulled down and replaced by anntliei>in which Ae time obSeS f 

the iioiit was set. back and a ilormer Aviiulow right the nhiintiff nmuf n- i 
converted inio a skylight :-Held, ihai the right his foiwr Til ewmK 

Heid, also, that any substantial alteration in Held further that n f t , 

Ihc ))]atie of the windyws destroys the ridit It/ fact of snob ™ i i^'^re 

-Per Jessel, M.R. (on motion for iujundion). Se impoSlify o? ^ 

Held, also, that the rig ht remains wUrc any pi-opSrSdTnLr 
portion of the light which would have passed right to the windows. I^. ' plaintiff « 
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Identity of Apertures-] — ^^'\^lere a bitililing i aji<I bidh L'Xpiriii,!;i: at flie saiiui tiuii;. 15. liy 
baring aunieut lights is ’[nillecl down, and a new ; buildingon his own pirniisns (i})st rucled a wiinlnw 
one ei-ectod iiirospect of which the .same right to 1 iix the house of h., thoiigli the laller had laid an, 
light is ehiimod, it is not sutlicient to shew that t uiiiHtcrru{iled enjoyment of lighi and an* for 
some part of the new windows must occupy j more than twenty years Held, that (lie cir- 
some part of the space of old winclow.s ; it mii.st j cam.stance of the t wo lioiises being held under 
be shewn that some particular- part of the now tlie same landlord, and for the sauie tcriu, did 
apertures coincides to a material extent with ! not jirevent the one tenant from acquiring ani 
some particnlar part of tlie old apertiire.s. Peu- indefeasible rigid I o light as against the oi lier. 
tf//r/*ov V. -l/aara, 151 L. J., (!h. 404 : [1892] ] Oil. Priorii v. Plulij^jjs. 11 ('. 15. f.N.s.) 440; Ihn 
till. L. ,h. C. lb 80(5 ; 7,Iur. 124ti : 0 \\h Ih 

'Where an old honso is piilletl down wherein — Ex. (.Hi. See also Ul/n/to/i v. Maple, [isn;) ] 
were ancient lights, anil a new one is built, the Oh. 48. commenting on Ihe last ease, 
lights in the new house mxist be in the same 

place anil of the same dimexisions, and not more Where Light increased hy Clearance.^ effected 
ill numboi* (ban the lights iu the old house. 1 hy others.] — The easement of a party to huve 
Chernnutna v. Ahtcip 2 Venn tl4(). * his light and air nnobstrueted by newly-eveeted 

The warehouse of the plaintiffs, which had j build ing.s is not lost nr diminislied hy the cir- 
aucieiit windows, liavingbeen burned down, was i cumstance that, Ixy moans of cdearaiices e.ffecled 
rebuilt by them. In the new warehouse the in the neighbourhood liy other parties .shortly 
windows were jiJacod in different situations, ! before the alterations, the ixarty acquired more 
w’ere of dilferent sizes, and altogether occupied j liglit lhau the hxxildiugs could sulitracl. Ihjent' 
more space than the xviiiilows of the old building. (Jo, M- Khaj, 89 L. J., Th. 889 : .[j. 11. 9 Eij. -188 ; 
Some parts of some of the new windows eomcided j 22 L, T. 120 ; IS W. 11. 401. 

: with some parts of the old ; but a greater por- i 


tion did not coincide. H’he defendants who had 
premises on the other side of the street, raised 
their own house ixinl so obstructed the access of 
light to the new windows. They could not have 
obstructed the passage of light to such portions 
of the Aviiidows us were uexv, without at the 
same time obstructing its passage to such por- 
tioas of the new windows as were in the sites of 
the old window.s : — Held, that the plaintiifs in 
these circiiinstauces, couLl not maiul.ain an action 
agixiust the defendants for obstructing the passage 


of light to their •warehouse windows, 


i Failure to produce Evideace of position of Old. 
; ■Windows.]— Ill 18(58 throe cottages, containing 
I ancient lights, were pxtllcd down, and a large 
! warehouse built on their site, conlaiiiiug tliice 
I large windows. Tliere xvas no evideuco on 
! which tlie court could rely, as to tlie position of 
i the windows in the eoi-tage.s. though it was, 
I admitted that small parts of the new window.^ 

! might occupy portions of space thi'ough whiclx 
I light was admitted to the cottages ; — Hold, that. 

{ in the ab.sencc of evidence ns to the position of 


niie j the ancient lights.- the easement ’ 


of the existing ■vviiidows sxibstantially enrre- the new building. Powh‘i',s\, TTi/f/’er, 49 L. -h, 


sponded xvith any of the ancioixt hght.s ; and (per | Ch. 898 ; 42 L. T, 88(5 : 2. 

ChaTiuolI, F.h, and Blackburn, J.) tliat it wa.s not ; 81 B. J.. (Hi, 448 — -.(h A. 

iiecessarv in the pi'e,sent ease to decide whether j ... 

there i.s a right to block up a new window, if it . Artizans^ Dwellings,] 

cannot Ixe done without also blocking up an | -L'WELLINCtS. 

aneienr one. Jlntehinnon v. C’opcdah;, 9 (J. B. i 

(N.S,) 8(58 ; 81 L. J., C. T. 19 ; 8 Jur. (N..s,) 84 ; : -■ OBSTR 

5 I. T. 178 : 9 W, II S9(5-Kx, Ch. See Jim | a. aeneral : 

V. Piionttv', post, col. Il(j4. j 


a. <3-eneral Principles. 


n . ' By -whom,]— The occupier of one of two homses 

WindowRaxsedaudEnlarged.]— If ixuaueieiit .built nearly at the same time and piirelumed of 
window is raised and enlarged, the owner o'f the same proprietor, may maintain an aotiou 
the adjoining* hind cannot lawfully obstrxxct | again.st the tenant of the other, for obstruct iim* 
the pas.sage of light and air to any part of the j his window lights, by adding to his own building 
space neeu].ied by the ancient window, although ; however short the prev)im.s"period of eniovmeiit 
a greater portion of light and air is admitted i by the plaintiff. Chwwfua v. I//r//a?vlAl‘l>rico. 
through the unobstructed p.art of the enlarged { 27 ; 18 11. K. B82. 

wmdow than wis anciently mijoycih _ Chamller | “ Tpy owner of a house divided it into two teiie- 
V. iho)iqm))i, ,8 Cam\). 80 : 18 II. It. T.hl. I lueixts, and demised one of them to the dcfeiidaut 

! — ^Held, ^ that he was liable to an action for- 
f- Extinguishment. obstructing* wiudow.s existing in the house at the- 

time of the deiui.se. althougli of recent coustruc- 
Dxiity of Ownership.]— A union of the owner- tion, and though there was no stipulation against 
ship of dominant and servient toneixients for the oKstruetioii. llmcre v. Jiowee, 11, & M. 24 
different estates does not extinguish an ea.senient 27 11. It. 72(5. 
for acquiring an mdcfeasible right to the access 

and use of li,ght, but merely suspends it so long What amounts to.] — An action on tlic ease- 
as the union of ownership continues, and upon a lies for darkening t.he plaintiff’, s windows hy a 
.severance of the ownership the easement revives, xvall erected by tlie defendant ])artly on his own. 
Simper V. Palfp, 2 John.s. & IT. 885 ; 5 L. T. flfiy. Jam! and partly on the plaintiff’.s laud. M'el/r v. 

Where a right to an easement of thi,s de.scrip- Ofh/, 1 M. I'c \V. 482 ; 2 (rale, 12 ; 8 1), 1*. C. 48 * 
tion is acquired against an owner of a leasehold 1 Tyr. tk G. 718 ; 8 .L, -J.. Ex. 199. 
interest in the servient tenement, it is acquired The plaintiff piu*cha,sed a 'hou.se of A . and the 
also against the owner of the revex'sion. Jb. defendant at the same time piu'elia.sed of A. the 
A. and B. occupied hnixse.s adjoining each other, adjoining land, upon which an erection of’ one 
a.s texianhs uxider leases, both of which were storey high had formerly stood. In the convev- 
granted by the same lessor on' the same day, ance to the plaintiff, his house xvas described as. 


1158 EASEMESTS AKD PBESCEIPTI0^f-Eir,7,^ ami Air. 1154 


so Joi mr "'V '’ f''>e sf^-e.v. if by 

7 ' 7 “ pkir.tiif.s lidits 

»■ 

of '!n”n(t'7''“' ''''"“'■'■IS l«iaols.uiidera iilou 

Ot jUMdicniiMn tliat they ohstruct-ed an anc i-ut 

the window was one 


V'. (rre^hum IIotH Ca., Ir. K. 1 (\ L. i i.y 

b. Rifflit to Obstruct. 

, to obstruct li<,dit 

l>ossi ht,ed by an ov\'acr ot a servient tenement is 
simply Ills right of building on liis own bnid 
and the opening of new windows by the owner 


thriundi widr'h Hul^n'’i ,4 the ^vindow was one '“‘d the opening of new windows by the owner 
li-allosod tl.ar m ISM ho had ol.h.h.,., O-'O 'Wd , 17 L. l.„„: l.fu.il. 


a'k,,,,. .Ln;; ism i. „hh,„.„. a. 

oi?ene. I three !'• had previously windows being in law an innoeen t adt. Ih 

T i ll— H ■■'’ >“ fhe partv-M-alJ. ^ licfe, therefore, the owner of a domiirinr 

k eS t''»hlnig Act ti.attliey intended '^tt^red old windows, and opened new windrws 

in in 1 I The three windows the same skJe of hid house, so that the 

Fvid'enffd t heeii opened up eighteen years, f>E the servient tenement was obli<>-ed in 

15 \ oneiiirii liart to "hstructmg the new and altered lights, also' to 

M-dir.s V P^ /''r m”‘i Jidruitted bv ohstruct the .ancient lights :— Held, that such 
Maims. who held that sueh consent was ohstruetion was illegal. Ih. 

tn t'LJ’rf’r'' "’hidows, and that as 

»»^;7;:,:;r'77Lrisru^ 

iiiiliiil'iilisiE 

IMd Cn.,25W T%oJc ^ '• f i!‘‘‘"!"^?«tastructo^^ 

tioii as to eight other windows as to which there L- -El- Q- B. 1!H • 1(! t/ T nr i - n ^ i' 

-Hold that as the plaiiltiff td 1- ^ L- 1- Ho , L'. . H. 444. 


+ 1,0 r...,.; r , ■ , , ' , against tliose of 

entitled to most costs. Ih.‘ ^ • ! .. . ^ adjoining land granted ti^ 


entitled to most costs. Jh.‘ ''' A ^f a house and .adjoining land granted to 

vool T land for ninety. nine 

Diminution of light.! That dim inn+i,,,, ''’’.‘^^^*1 looy covenanted to build npon it 

of light and air which the ki reii^ginhas as Jl.d d wc iZ " «m- 
gumndofan action against a party who builds trustees- ii!^ 

near arifithca^s premises, is such as really makes h mscTT,’ r , +^"‘''’ conveyed the 

tiieiii, to a sensible degree, less tit forthe imri oto ■ i + • E'^-'^'^on under whom the plain- 

of business or of oeehparioii. Pr/dn^r i Smith oifraitlv^ w>l ‘Ecfcndant subse- 

5 Oar. A; ?. 4158. rin.n y. hmith, qiiently, with the authority of the trustees, built 

. To constitute an illegal obstruction, by buikl- I£ for m.l^v r" the light and air. 

ii.g, of ancient lights, it is not sutHcieiit -tliat the the win owl f+i i 

likuitiff has less light than he had before - bm kiil house. If he had 

there must be such a iirivation of lifdit i li 1 acouiding to the plan in the lease, the 

render the occupation ofdiishoilseuiii-onifoVtahk evtmir TH^ T*" 

To sushiiii an action hir darkening windows it vSs ~1 H oJm Eifty 

IS not suthcient that a ray or two ol lifdit slmnl.l l... I /• ET-dd, that the }>knilii¥ could maintain 
be obsiructed. The question il' Vhete E kiA b^ilHHig on 

seiiuence of the obstruction, the plaintiff has less which formerly obstruef the light and air 
hghf.Thanbef(.re.ius<, csmlsiderableado^ '''i»‘E<Hvs of the 

fo injure his iiroporty in jioint of value or wcurn a '* ^'E- & H. 722 ; 

Hon. Pruujlcy. Wernham, 7 Car. & Ih An Iw mr’ S ’ ? f E 6 L. T. 

fe. 1 ., \\ dh w. Ody, 7 Oar & P 410 - Etouse, m which there were 

To give a cause of action for the libstruction of tk‘'EEitSE^’f "^'"Eng altered 
light, tin- diminutiou of liglit must he sensible ■ and also^neEfE^^^^*^ V‘^ ancient windows, 
but the pkiiitifi is entitled subslantiallvto -di SnnoSl JE >mf ^Jefendant 
the lighUvliich he enjoyed before the obstruction ! an.f ancient^? ndcEr both the new 

and evidence that enough of light reniains to I not nnsAbwm E*at as he could 

cnabk^hhn m carry on his business is not snffi- 1 at ^ISifo 

87 ' 
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t.]u’ owner was not erditled to an injunction. 
Wmtharhn/ v. Eos/<, 1 H. & M. m > 1 N. R. 22S ; 
:i2 L. J., C'h. 128. 

Where au ownier of aneieiil lights nuts in ncnv 
lights, the owner of the adjoining land lias a 
rigid to obstnnd. the new lights, and, if it is 
nec'.cssai’y for that ])urposo, even to obstruct the 
old lights. DuvicH Y. Mtinlutll. 1 Drew. & Sm. 
r,r>7 : 7 -iur. (k.s.) 720 ; 4 L. T. 105 ; h W. R. 808. 

A landloi’d of two houses granted a lease of 
one house and its appurlcnatnies in consith'ra- 
tiivri of certain repairs, part of which was tlie 
addition of windows. The tenant, of the adjoin- 
ing house. afterwards surreiulertjd his lease to the 
landlord, and took a new lease from him : — 
Held, that the tenant of tho adjoining house, 
could not obstruct the window's so added. Ih. 

A., the owner of two adjoining houses, granted 
a lease of one of them to R. He afterwards 
leased the other to G., there then existing in it 
('crtain Avind(>ws. After this, B. accepted a new 
lease of his house from A, : — Hold, that B. could 
.alter his tenement, so as to obstruct windows 
exisiirig in C.’s house at the time of C.’s lease 
from A., though the w'indow's were not twenty 
years old at the time of tho alteration, Conttn 
V. Gorham, M. & M. 81)(i. 

If the ow'ner of the tenement has windows 
looking upon the premises of another, he cannot 
increase their size or number, or claim more ex- 
tensive rights. (kmjirrY. lluhhuc]:, 80 Beav. 1 liO ; 
31 L. J., Ch. 128 ; 7 Jnr. N.s. 4.77 1) W. R. 3.52. 

Any alteration of ancient lights, although not 
prejudicial to the owner of the servient tene- 
ment. gives him a right to obstruct them. CotcJi- 
r)ui Y. Jiui-nett. 82 Beav. 101 : 82 L. J., Ch. 28(5 ; 
9 Jur. (N.s.) 500 ; 11 W. R. 197. 

Servitude substantially the Same.] — Whore a 
hou.se i,s erected on the site of au old house which 
has been Imriit down, the windows of Avhich 
w'ere ancient lights, tlie ciuestion whetlicr the 
character of ancient lights altache.s to the new 
window's dei)emls on the (inestiun w'hcther the 
servitutlo they W'unld impose on the servient 
tenement is substantially the same as that Avhich 
previously exi.sted ; and w'herc the windows of a 
new house so erected, although somewduit ditl'or- 
iug in form from the windows of the old house, 
were of about the same area, and vei-y nearly in 
the same positions : — Held, that the servitude 
imposed on the sei'vicnt tenement not )>eing a 
more onerous nor a different servitude, the 
character of ancient lights attached to the ncAV 
window's. Currie ni' Co. v. Corhrtt, 2 Drew. & Wm. 
8.5. Affirmeil on appe.al, 4: De Cr. J. k. S. 7G4 ; 11 
Jtir. (X.S.) 719 ; 18 L. T. 1.54 ; 18 W. R. 538. 

Wiiere the owner of a house sells a piece of 
adjoiuiug laud, the purchaser may build on it as 
heideases; and the vendor cannot prevent his 
doing so, even although the buildings erected on 
it may iuterfei-o with his ancient liglds. Ib. 

Ohstruetion by Railway Company.]— When 
land has been t aken by a railway company for 
the purposes of its railway, the -ow'ner of the 
adjoining land is as fully master of it for all 
])urposes as he was before, so that he does not 
interfere with the proper working of the railway. 
Xortmi Y. L. £ IV. W. By., 4,7 L. J., Gh, 859. 
Affirmed, 13 Gh. D. 2(58: 41 L. T. 429 ; 28 W. R, 
173—0. A. 

The owner of laud adjoining a railway built 
On his own land a house having windows over- 
looking the railway. The company erected a 


lar’ge hoarding close in front of these wim lows, to 
prevent him fmm acijuiring an absolute, right to 
the access of light ae.i'oss Ihe railway. This 
hoiivding Avas afti'i'wards hloAvn (Imavu : — lii'ld 
that as these AVindoAVS in no way interfered: with 
the Avorking of the railway, tiu' eompaTiy had no 
right, to erect the hoarding ; and an injiuHilion 
AA'as granted to I'estrain them i'l'om re-erec;t.ing it. 
Ih. 

The plaintiff AA'as owner of a house', some of 
the Avindows of which ovei'looked a ].iiece of land 
belonging to a railway company and used as a 
goods yard of a station. '\Vhon the lujuse had 
been built sixteen years the company put up .a 
screen opposite the plaintiff’s AA'indow.s, to pre- 
A'ent his acquiring an easement of light and air. 
The plaintiff brought an action for injunction 
to re.strain the company from interfering with 
his light and air; and moved for an interlocu- 
tory injunction till the hearing : — Held, th.'it 1:he 
plaintiff had no equity to restrain the coinpanjr 
from taking measures to ])i'event prescriy)tive 
rights from being acquired for Avindows looking 
up<m their land. Tlie iJijnnction Avas tlicrefore 
rorused. Xvrtou v. L. d'' A'. 11". ////. (9 Gh. I>. 
(i2.'0 and Wairruvrlir ('o. 'y. WUtr aud 

Jivrhti Citiiiil Xariyation (h. (L. R. 7 H, L. (>97) 
eonsidere<i. Bonnor v. G. Ik 24 Oh. 1). 1 ; 
48 L. T. (519 ; 32 W. R. 190 ; 47 ,'l. 1’. 580—0. A. 

By au act it Avas provided that nothing in the 
act contained .should authorise a railAA'ay c(mi- 
piAuy to take, iujurci (jr ilaniage, for the purposes 
of the act, any house or building AA'hich Avas 
erected on or before the 3()th November, 1835, 
Avithout the consent in Avritiug of tho oAA'uer or 
other person ini crested therein, other than such as 
AA'orc specified in tho schedule to the act, unless 
the omission therefroiii pmceedod from mistalic. 
A subsequent clause eoutainod pi’ovisions foi- 
setthiig all differences which raiglit arise between 
tlie conqiany and tho owners or oceujiiers of jiny 
lands AA'hich .should be taken, used, damaged dr 
injuriously affected by the execution of any of 
the poAA'ors granted by tho act, and fur tlie jiay- 
ment of satisfaction or compensation, as w'cll 
for damage, s rdready sustained as fui- future, tem- 
porary or perpetual, or any reeurriiig damages : 
— Held, that tho company AA'as liable to tho 
reversioner of a house erected before Hie 8t)tli 
NoA'OJuber. 1885, and not speeitied in Hie 
schedule, inr damage done to it by the obstruc- 
tion of its lights by a station erected by the com- 
pany, and by the dust drifted from the station 
and embankment into the house ; and that the 
reversioner Avas not bound to come in under the 
compensation clause. Turner v. Shetfudd- and 
BidherJum By., 10 H. & W. 425. 

When Right exceeded.]— Where Hie iilaiiitilf 
is entitled to lights by means of blinds fronting 
a garden of ilic defendant’s, AA'hich he takes 
aAA'ay, and oiieus an uninterrupted vieAV into the 
garden, the defendant cannot justify making an 
erection to prevent the plaintiff from so doingj if 
he therohj rendei-, Hie plaiuHifs house' darker 
than before. Cottrrrll v. Grijm/in, 4 Msji. (59. 

Severance of Ownership.]— Wiiere ihc owner 
[ of a dAA'elliug-house and adjoining land sells the 
house, to one person and the land to another 
under contemporaneous conveyances, cither pur- 
chaser Iieing UAvai'e of tiio conA'cyance to the 
other, the purchaser of the land is not eutitlerl 
to build thereon so as to obstruct the lights of 
the house. A testator being owner iji fee of a 



Open Space.] — Tluj uso of an opun space of 
"rnund in a jiai'tieular way miuiring light and 
air fur tweiiiy years dues nut give a right to 
precludo the adjoining uwjiei' from building on 
ids land so as in oljstrnet Ihe light and air. 
IMtcrU S’. Mitcoyd, 1 M. Hub. 2H(C 

liohyrts v. Mitrdrd (supra), reeognisetl and 
acknowledged to be got id law iii. Poifx v. Smith, 
m L. J.. L'h. .-)S ; L. K. (1 Eip H11 : bS L. T. (:29 i 
IB W. E. 891. 


_ Glebe Land.] — Where lights had been enjoyed 
‘for more than twenty years, adjoiinnghtnd which 
witldn that period had been giebe laud, but was 
conrc.yetl to a ]nirehaser under ~m Geo. B, c. 147 ; 
— Held, that no action would lie against such 
luu’ehascr for building so as to obstruct, the 
lights, as the rector, who was tenant fur life, 
could not gi-ant the casement, and therefore no 
\-:did grant could Ijc presumed. liarhor v. 
Iiich(ii‘(ho>i, 4 B. i: Aid. 0 71) ; 23 K. K. 4UU. 

When a ITuisance.] — A -wdnilow-lTanic erected 
•on a party-wall was nut a common nuisance 
within M Geo. 8, c. 78, so as to deprive llie 
owner uf it of his right to the windows, which 
were proved to be ancient lights ; and if it was, 
that it would not. without eonviction, be an 
answer to an action for obstructing them. 
Tittci’toa, V. C.b/iiinsf, 1 ilarsh. 140 ; n Taunt. 


c. luj-unction. 

i. Who Entlthul. 

Lessees.] — A lessee of a dwell ing-hoitse, in 
wliieh lie carries on business as .a <liainond 
merchant, is entitled to an injuiuhdon restinin- 
ing the owners of prenu.ses adjacent (who after- 
wards imrehased tlut reversion of the le.s3eo’s 
houst') from coirstrueting the [larty-wall which 
they were about to rebuild so as to occasion 
such an obstruction uf tin; le.sscc,’s ancient lights, 
however .slight, as would injui'e him in hi,s busi- 
m.'ss. Jhrx v. thuon Bunk uf London. 2 Gift’. 
thSt) ; 1 ,hir. (Js.s.) 127 ; 3 A\- . II. 49. 

A lessee of a dwelling-house in which he has 
for nearly eight yeans carried on business as a 
rc.paircr uf jewellery and watches, is entitled to 
ilamages against the owner of adjacent prerni.ses 
wild is in the proce.SH of constructing a buikling 
which would occasion; such an. obstruction of his 
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Whun a domiiiiuit tenement is altered, witlmiit It is net to be laid down as a ,ei'iK‘i'ai j'lilc that, 
losing the easement, its owner has the same ri.a'ht where a building injurioasly alb'cting iuicunit 
of ap|dying foran injimcition as if: there ha<l lieen lights lias been completed beiore 1 lie bill is tiled, 
no altevntiou. StmiqM or Sfuhiht v. Hum, the court is unable to give damage's unless ilie 
39 L. J„ Ch. 289 ; J.. il. n Ch. 1(53 : 22 L.T,831 : injiirv is such as would ju'^lir.v a mamlatory 
18 W. 11. 2-1-3. injnnetion. (.'ify of London Jlri’irorii Co. v. 

Trniint. C L. .1.. t'h. -laT; L. 11.9 Ch. 212; 29 
Where Owner has himself contributed to L. '1'. Toa : 22 W. U. 172. 

Diminution of Light.] — When aneieiit lights A court of equity will not inU'rrere by mamla- 
are obstructed, the fact that the oumcr of the tory injuuetiou to^jireserve a right lo iiglit and 
building to which the ancient lights belong has -liid imloss there has been a substantial, malerial, 
him.self contributed to the diminution of the or .serious infringement of such right. Hnidol- v. 
light will notin itself preclude him from obtain- Pm-ii, L. 11. .3 Eg. -Kio ; 1!) Ij. '1', 7(il) ; 17 18.7. 

iug an injunction against the person causing the Where, pending tlie litigation, tlie derendant 
obstnietion. Ib. continued the huildnm eomphuuoil ol. a nianda- 

Thc defendant built a wall to the north of the tory injunction was granted on mot ion. Jh. 
windows of tlie plaintiff’s liouse by which hi.s In cases of obstruction of ancient lights, wliere 
ancient lights were interfereil with. The plaintifl: the court is called upon to ex^'rei^^’ its tiower 
was at the same time enlarging his own premises, of maiidalory injunelioii. ordering the defendant 
whereby he diminished the light coming to his to restore tilings' to the condition in whicli they 
own windows by shutting off .somemf tlie light -were before tlie old building was removed, each 
from the .south and south-west : — Held, that he case must he decided upon its own iieculiar 
was entitled to an injnnetion. 2h. circumstances. Ixonhrrq v. Ea.'if JndUi f2oii.v 

The doctrineof Tajiliny v. .Joneu (11 H.L. Cas. Csttito fh..3:5 L. .i.. (■lli.'392 ; 10 Jur. (K.s.’) 221 ; 
290) applies to the equitable as well as to the j) L. t. (52*) : 12 W. H. l.‘)0. And see Juo onh v. 
■ legal remedy. Jh. JCiiiijIif. 3 De <5. ,1.ic S. .->33 ; 32 L. 3,. Clu (iOl ; 8 

A partial interference with lights by the owner L.T. (521; llW.ll. 812. 
is no bar to a suit to prevent a subsequent inter- Tiio c.xereise of tlie power of tlie court liy 
ference by other persons. Ihiudm v. Jiotvur, mandatory injunction should be exercised with 
4,4 Jj. J., Ch. (12r> ; 33 ,L. T. 41 ; 23 W. 11. 805, great caution, and. semlde. should Ijc eniitihed 
It is to he under-stood that ail injunction is not to cases whore tlie injury cannot be estimated 
to be used oppressively ; but the court will not and sufficiently eonqiensatod by a ])ecuiiiary 
too carefully limit its orders, but will leave any payment. Ih.' 

abuse to be dealt with M'hen it arises. Ih. Where a plaintiff insisted on the riglit to the 

A plaintiff, w-ho in an insigniiieant degree mandatory injunction, and iho defendant 
obscured the light and air to his own dwelling- ailmittod that some damage had been done to the 
house, is not thereby disentitled to an injunction jdaintiff by obstructing 'his light and tiir, but 
to restrain the defendant from erecting a build- said that tiie amount of injury was exaggerated, 
iug so as seriously to dimmish thesupply of light the court directed tliat, i'nstead of aa'injuiic- 
and air. -lmv/ccZ'«c v. 7u’/7.‘, 2 Gitf. (583 ; ,5 Jur., tion. an iiiquirv should tahe place before itself 
YNH.'ina- 7W R lU-t * *1., * .1! g .1 


(N.S.)114; 7W. R. 194. 

Tenant from Year to Year.]— A tenmit from 
year to 3-ear 11103- file a hill for an injnnetion to 
})rotect the right to the access and use of light ; 
but the injunction will he limited to the iieriod 
of the continuance of his teiiancv. Simper v. 
JFolcij, 2 Johns. & H. 555 ; 5 L. 'J'. (5(59. 

Assuming that cases exi,st •wherein a tenant 
from 3'ear to 3-ear under notice to quit is entitled 
to an injunction to restrain the erect ion of huild- 


to ascertain the amount i 


pecimiar3' uamage.. 


Sufficiency of Interference — Evidence.] 

— The fact that the height of a building above- 
ail aiioieiit light is not greater than its distance- 
is not conelusive evidence that tlu' light is not 
injuriously affect eil. but is jirimA facie evidence 
of there being no such intei'feveuee with tlie light 
as the court will restrain, and requires to be 
rebutted by special evidence of injury, Li/// of 


10 an i ipmcnoii 10 restrain tne ercciiou or nuua- ,,,p„He<l by special evidence of injurv. ('itq of 

mgs wiiieh preindice the access of light and mr ■> • 

to winch he IS entit ed, still the nature ot his „,,eu pierof a iiouse 

11 temt, especially when he can obtain damages .vorksliop complaining of the ohseuration of 

upon him to ancient lights liy the ilefendant raising a 
nmke out a VCT3 strong ca.se lor the in erven- p,,,- party-wall distant onlv eight feet from 'his. 

fSe G Its l' /‘crLV. '^ventj'six feel i-JTehl, 

nw 'V ^ lia.l not lost Lis right to- 

’ ■ ' “■ relief Iia- dela3' or acquiescence, he was entitled 

iL rr7//w. Lmn/ed. to a mandatory injunction forllie removal of tlie 

, . . additional hmldmg. S/nt/h v. Smi/h. 41 L. J., 

Mandatory Injunction, when granted.]— The Ch. (531) : L. R. 2U Ivp 500: 32 L.T. 787; 23 
(Jourt,_ of Chancery has never assumed or exer- W. 11.771. 
eised jiirisdiction In order a building, which so 

far as it c.an impede the' progress of light and When Building almost completed.]— ( )n 

air has been actual to be pulled a bill for an injunction to restrain Hie cdmple- 

Ee G. J. & 8. tion .and contimuame of a building seriously 
{|4 , 11 Jur. (n.s.) 719 ; 13 L, T, lo4 ; 13 W. R. obstruct iiig aneiei it lights, it appcarol HniL ih'e 
, , , . . building was almost completed before Hie bill 

_ A maudatory injunction was granted on an was liled : that the ).laintifi: had, lielbrc the 
interlocutory application the defendant against commencement of the works, information that 
whom It was sought failing to shew that the some building was proposed, and that she was 
building lYhieh he was erecting would not ahniad (luring the actual building, and Imd done 
matenally interfere with the plaintiff’s ancient nothing amounting to awiuiescencc Held that 
lights. ratmycv.^;mKG27L.T.G4-3;21W.R.135, a mandatory injunction \:oul.l ,( be - 1 ml 
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I the >;ite wfis Htill vacant. The (lefemlantj who 
j had become the owner of land, formerly part of 
i the glebe of the church, on which some low 
' buildings had stood, coimncnccd tlie erection of 
i buildings whicli, if completed, would have 
materially obstructed the access of light to 
windows occupying the same pUMitimi as those 
of the late church. The Ecclesiastical Commis- 
sioners coranrenced an action to restrain the 
erection of the proposed buildings :~H.eld, by 
the Court of Appeal, that, the fact of there being 
no existing windows, the acaiss of light to which 
would be interfered with, was no objection to 
the granting of an injunction if the right to 
access of light had not been al>andoned. Eacle- 
xiduticul CnmDi ixaio/inrii v. Ki//o. -11) L. J,. Ch. o2f) ; 
1-1 Ch. D. 21 :5 ; -12 I.. T. 201 ; 28 W". 11. .'^-1:4—0. A. 


am.ages was directed, 
he bill. yS/rf/Jc// of 
•aJmri/ 44 L. J., 


When Building completed.] — When the 
' a building which interfered with ancient 
wcri'. complere at the filing of the bill, 

! roof was on at the lioaritig of the cause, 
.rr (li<l not grant a mandatory injunction 
<l<)wn any part of the building, but 
an in([uiry as to the damage sustained in 
of tlie loss of liirht. J/oft v. Shoolhml, 
1.. Ch. .‘ISO ; L. il. 21) K.j. 22 ; 2:-l W. A . ' 
aid sec (rort (IV.vcmodc.v.v) v. f'Zur/.’, IS ' 


Plaintiff having life Interest only,]- 


In the Case of a Church — ^Eights of Pur- 
chaser. 1 — Held, also, that the Ecclesiastical Com- 
missioners had })owei' to sell the site, with all the 
easements which had been enjoyed by the church, 
so that if the church had ancient lights the pur- 
chaser Would have the benefit of them. Ih. 

Eight of Church to Access of Light over Gllehe.] 
— Held, also, that although the freehold of both 
the church and the glebe had throughout been 
vested in the rector, there was no such manifest 
impo.ssibility for the church to have a title by 
prescription or grant to access of light over the 
glebe as to induce the court to refuse an interim 
injunction till the trial, Ih. 

And, sendile. that .such an easement might be 
effectually created. Ih. 

Party Wall— -Eight to build Windows in,] — 
The Bristol Improvoiuent Act, 1840, enacts, that 
no opening shall be made in any party-wall 
except for couimnuication from one building to 
another. T!ic plaintiff had a house, one wall of 
which was to the height, of the first st(8rey a 
party-wall between his Imuse an<l a building 
bcloiigiug to the defendant, Init above that 
height, had ancient windows opening to the ex- 
ternal air. The plaintiff pulled dowm his house 
and proposed to jn))uild it with w'ijulow.s in the 
same position as before. Before doing this, he 
gave ]iotice to the defendant, under the act, that 
the wall, Tvhich he described as a party-wall, 
was out of repair, and a certificate of two STir- 
vc 3 'ors was given, directing the i)arty-TvaU to be 
built at the joint expense of the plaintiff and 
of the defendant. The defendant afterwards 
pvoccedei.1 to erect a building which wouI<l ob- 
struct the light coming to the ancient windows 
of the plaintiff ; — Held, that the wall above the 
defendant’s building was not a party-Tvall ; and 
that the plaiutifi" was not precluded from maldng 
windows in it ; and iin injunction was granted 
restraining the <lefcu(iant from ohstnicting his 
ancient lights. Wcfthm v. Arnold. 48 L. J., Oh- 
12.8 ; L. li. 8 Oh. 1084 ; 22 W. 11. 284. 

The plaintiff obtained an ex parte injunction 
upon filing the bill ; but no mention was made 
in the bill, or in the atfidavit in sup])ort of the 
motion, of the notice to pull down the wall, or 
the certificate of the surveyors : — Held, that in- 
asmuch as these facts were onlj' important as 
raising a point of law, based on an unreasonable 
construction of the act, they were noi material 
facts, and the plaiTitiff w'as justified in omitting 
them. Ih. 

Clearing Committee of Eailway Clearing- 
House.] — By the Eailway Clearing House Exten- 


Exeentor.] — .Sec Jo/ias x. jS7/«<'.v, post, col. 


Amount of Damage.] — T.u cases of ob- 
struction to ancient lights, the (piestioii whether 
a mandatory injunction will be granted to com- 
pel the removal of tlie obstruction depends on 
whether the damages whieli would be granted in 
lieu of injunction woulil, or would not, be sub- 
stantial. Wliere, therefore,' the total damages 
rc(!Ovcrable for .such an oltstrnction, coiijded with 
two other causes of complaint, amounteil to less 
than 20/. : — Held, that the damages were not 
substantial, and that no injunction could be 
granted, but onl 3 ' da mages. Wrhoter v. WhnniU. 


Pulling down Buildings.] — An oi'der 

having boon made restraining the defendant from 
proceeding with certain buildings, he appealeii, 
•offering an undertaking to aiiidc ly an 3 ’- order 
the court might make at the hearing as to pull- 
ing down or altering any building.s erected by 
him. The Court of Aitpeal being of opinion 
that the right to an interlocutory injunction was 
not established, discharged the order, taking 
from the defendant an undertaking in the terms 
of his offer : — But held, that, without any under- 
taking, the court would have juri.sdiction ai thc 
trial to order the })ulling down of any building 
creeled after the commeneeraent of the action, or 
after notieo iiad licen given to the tlefendant that 
tlie plaintiff ubiee.te<l to flie building. Smith- v. 
Jtai/, i:i Ch. D.'(;.-)l ; 28 AV. U. 712— C. A. 

— — Railway Company — Sale of Surplus Laud 
with House thereon — Implied Obligation to Pur- 
•chaser. — See Jli/crx v. Ctitfornoii^ ante, col. 1142. 

Infringement .of Ancient Lights though Build- 
ing pulled down.] — Under the statute 28 A 24 
Viet. e. 142. and an Order in Council, an ancient 
cdinrch in the city of London was Amsted in the 
.Ecclesiastical C()nnni.ssioncrs, upon trust to pull 
down the, building, dispose of the materials, and 
■sell the silo. They pulled down the chuvc.h, and 
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Hioii Act (r>7 Viot.c.xvi.), which iiicni*]3orated the ; SI L. J., Oh, ISS : 7 Jur. t-"i7 : h \\ . Ih 
LaTKls Clauses Act, IS-i'). the railway cleaviii.e; sr>2. 

eominittcje was einpowereil to take lauds, aiui io Tlie fact tlait some of the windows had liceih 
erect thereou any buildiujEfs and works for the considerably eidarged does not. take ti way the 
]iuip<t-e oi the clcariuji; system. The owiicWs of riuht lo an lujiinetion ; and 1 he plitiutiH ouuht 
a iieiy'hltoru'inw house filed a bill to restrahi the not to be put iijion the terms of rest (trine t he 
erection of a building on land acquired under windows to their i’onnev size. -l///av/c// v, 
the act. on the ground that it interfered with 44 L. J.. (Jh. 321-1 ; L. K. 10 Uli. 2<S.H ; ;12 L. T. Itfo ; 
their iiTicieiit liAits Held, that the clearing’ 2:-l W. 11. 450. 

committee conhi'not^ restrained by injunction, Windows-Interinx Injimetion-- 

and that the plaintrfts I’cmedy was under the _ , j 

Lands Clauses A.d, 1S45. s. fiS. JAY7/mv/ (JJuM Convenience. j~ I he 1'^' 

V. jD«?(’.va/o 44 L.d.. Clu .340 ; L. 11. 20 Mq. ;153 ; owners of an aiaaent huddmg h h. d 
;]3 L T l.it) numenuis windows, pulled It (kovn ami rebud t It. 


Angle of Forty-five Degrees— STarrow Street.] j 


numerous windows, pulled it down and rebuilt it. 
A few of the windows in the new liouse ineimlcd 
the space oceixiiicd by ancient xvindows, but wen* 


— As a general rule, in tbeabs 


I of larger dimensions ; sc 


the owner of a house in a' narrow I portion of the space occupied l.y 


ral others included some 


street in Jx.ndon will lie restrained from raising ‘“I'l J” eases the spaces .x’cupied liy ancient 
itroa height which will obstruct the ae(/css of windows were entirely bmlt up iji Cio new 
light b(4ow The angle of fortv-five degrees to ^ouse. 1 lie deteiuhints eommeneed to imdd a 


light b('kov The angle of forty-five degrees to 
aiieiciit windows ojiposito, ifurkrtt v. 7)VoV.v. 
43 L. L, Ch. 13 -. L. 11. 20 Eq. 4*.)4. 

In a .street varying from thirty -seven feet six 
inches to thirty-four feet in width, and having 
ancient houses on its eastern side of the average 


height of forty-four feet, a building owuer was . . , 

restrained from raisiim a building on the opposite abandon, then- ancient lights, and that tlie.re 
side to a o-rontev lioi.rht, I,, front than fortv-six was a fair <iuestiim of right to be tried at tlie 


house on the oppo.‘<ite side of the street, which, 
if completed aeeoi'diiig to the \dans. would 
materially interfere with the light e(aaing to Hie 
plaintiH's" windows. On a moti(mfor an interim 
injunction the court, holding tliat the plaintiffs, 
had shewn an intention to lu’eserve. and not to 


side to a greater ‘height in front than forty-six w‘xs .a fair <iuestiim of right to be tried at the 
feet, without iirejudiee to his puttinn on a sloping ke.anng. and considering that the balance of 
roof higher, so long as the angle of incidence ci'f ««‘venienec was in favour ot granting an iii- 
light over itclid not exceed foidy-five deLn’ee.s. Ih. .l«»t(tion rather than of allowing tlie deteudants 
"There fe no cnnelusion of hiw that a building to einnplete their buihhng with an nndcrtakiiig 
will not obstruct the light coming to a window to.l^'*^ required to (jo so, granted an 

if it permits the liglit to fall on the window at 

an angle of not less than fortv-five degrees from Ik 4,i ; oL L. i. J ; .-j.-l \\ . U. :.4.-i— A. 

the vertical. The question ‘of the amount of motion for an intei’loeufoiy iniunef i.ai 

obstruction is alwavs a (Luestion of fact, wltieh reainuu the erection ot proposed buddings in 
depends on the evidence in each ease. Tlierefore course of eoastnietion. upon the groum that 
a plaintiff whose ancient light is obstructed is they will materially obhtruet the access ot light 
entitled to a judgmeut in general terms, without aiieieiit windows, if the seicntifii.' evidence as 
referring to the angle of incidence I'f tlie light, b' the jirobahle efiect ot the erection is evenly 


unless there is some siiecial evidence justifying j 


the insertion of such a clause. JLa-h’lt v. fchitive couveiiieiice ot the parties ; and wliere 

(L. il. 20 Eq, 404), considered. PaH/n- v. Fint ^toiipage ot such buildings would maniJi'stly 
Are/m^ Hofei Co.. 24 Oh. D. 282 ; 4!) L. T. iUH : occasion serious loss to one side, largely in e.xee,ss, 

3'^ W li 1U3 0 A of any iiicoiivenience whicli could lie caused to 

'"Tim doctrine ”as' to the angle of forty-five the other by their timip.irary piYigniss, the eonrl 
deirrees discussed and dissented from. Ferle- vehiseil to grant an mtei’lDCUtory inyinetion.and 
flwwmvVn/cAv V.7v7y//n40 directed the motion to stand for the hearing. 

14 Ch, D. 213 : 42 L. T. 2U1 ; 28 W. 11. 344—0. A. "1”*“ itoy portions of the buildings 

An ancient light of the plaintiti7 a seuhitor. removed which themuirt might then 

had a north aspect, in a street thirty-one feet cixnsidcr to be an obstruction. Mnrltpy \. 
wide. The defendant’s buildings oil tlio opposite Fiuul Ax.-ommec boeiri y. Ir. H. 10 Etj. 

side of the street were, as to part, o.xaetlj’’ thirty- Mee j 8. 6., Ir. U. 11 Eq. (>41. 

one feet high, and as toother p.art. a little loss i , • c v 

than that height. He claimed to have a statutory ® ? f a house 

right to raisYX his buildings to a height which 
would subtend an angle of fortxMive degrees ^ 


nieasureil from a base line level with the centre 


I feet distant from the piaintiffs dwelling, 


of the plaintitrs light ; — Hxfid, tliat the .statutory 


louvres to admit air, tlie court refus(‘d to 


regulation .as to the height of buildingsiii streets r,,:., . . t . . , ^ ,,, , , ...' ,, 

is not to be taken as limiting the right by pre- ' ^ 1 < *l>7 , / L. 1 . tob , 1 ( ) W . L. (,8 1 . 

seripti(^m to ancient liglits, but that such right User for Period rendering Sight Indefeasible, 
depends upon the degree and amount of obscura- but still Inchoate. ]-Tlie (snirt will iioi grant an 
tmnmcachjiamci^^^^^^^^^ needy.Bcheulunu, injunction to restrain intevfenmee with the iu- 
2 Ui. 1). Ibo , ..4 VV, It. /7.>. Choate right to light aiisiim Jroiii iinint(>iiupl(>d 

1 i ’diieteeii years, as the iduiiitiirs 

Windows enlarpd ]~~l£ ancient windows would he sutlicieutlv safeguarded when 

W’hich look over the land or upon the premises the right, became absolm.g ‘ ./Mdrurll Ho.,pifol 
of another are enlarged, and are cmxiplamed of, v. Word, r,2 L. J., Oh. 270: 3 H. 22S : (IS 1.. Ti 212. 
tbe court, upon their being r&stored to their 

original dimensions, will restrain the owner of Buie at Common Law. 1— The courts of eonimon 
the adjoining property from obscuring such law, in deciding cases of light and air within the 
restored windows. Coojjei- v. Huhlucdt., 30 Bcav, | metropolitan (list rict , reipiire persons erecting 


ilodclijl'e V. Porfloiid {^Dolte). 3 ({iff. 
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aililitionnl \valls fu iheir pri'misw to carry them i Worley (26 Ch. D. oTS). flisimssecl. Wirtin v. 
hack fi'<im the orifrinal wall in a pi'oporlionate Prim, 63 1^. J.. Ch. 20f> : [1361] 1 Cli. 276 ; 7E. 
tlistaiicc to tlic hoiirht they are ahout to he i !J0 ; 70 L. T. 202 ; 42 AV. K. 262 — C. A. 
erected. A court of ei{uit:y. following this rule. .w post, cols. 117r>, 1176. 

restrained a, party from laiilding a wall more 

than ten feet higher than his original wall, this Trial of Eight at Law.] — A building is in the- 
being tdie distance betwetm the two walls, course of erection at a ilistance of thirty feet 
Btuiilcl V. Prrri/. lo L. 315 ; 15 AY. 11, 120. from the windows of a mansion, and an injunc- 
tion is applied for to restrain the defendant from 
Under Common Law Procedure Act — Req^nir- proceeding with the erection ; — Held, no (-nsc 
ing Party to do an Act.] — (Jnder the Common for an immediate injunction, tait the plaintiff is 
LawTroctidurcAth, 185-1, the court may gnint an put upon terms to try the leg.d right, the defeji- 
mjimctiou, although the ellVct of restraining the dant. utalertaking to ahab; if a verdict should go 
defendant fi'oni tlie eoniiiiuanee of tlie wrongful against him, Smith v, Ehjer. 3 Jiir. 7110, 
act is to eorapel him to do ,an act. AVhorc. there- Injunction 1o restrain obstruction of ancient 
fore, the action was for oh>t meting the jihiintiff’s lights refused, the nature of the alleged injury 
ancient liglds liy tlie ereelicm of a wall, tlie court not reijuiring pireveiitive intevjiosition before the 
granted an injunction, thereby compelling the trial at law, and the legal right being doubtful, 
liefetidaiit; to take down tlie wall, v. v. Acc, 2 fclwanst. 333. 

Chaplin, 2 .lur. (x.H.) 1)31 ; 4 W. 11. 610. ! injunction granted to prevent the obstruetion 

I of ancient lights, against a lessee nf an eccle- 
Injunetion or Damages — Discretion of Court 1 siasrical corporation, subject to the plaintiffs 
— Lord Cairns' Act.] — lii eserci>ing the disere- j establishing their rights to the easement in an 
tion given by s. 2 of Lord Cairns’ Aet, to award i action. Sutton v. Wlontfort, 4 Sim. .5nl), 
damages in substitution for an injunetion, ini Injunction against stopping lights until trial 
the case of a substantial iiiteiferonce with a i of the riglits, which wa.s direetod on the motion, 
plaintiff's ancient lights, the court will not. j Court will never, on motion, make an adverse 
when the result of the defendant's buildings | order to pull down what has been done. lii/drr 
would be, if they were allowed to continne, to i v. Jirnthaiii, 1 A’'es. 543. 
render the filain'tiff's property absolutely useless See alru Injunction. 
to him, cornpiel the plaintiff to sell his property 

out and out to the defendant. But, if the in- ... /n .i x- 

jury to the plaintiff woul.l be le.ss serious, and his ^^^^orferenee or OUtructxon, 

property will remain substantially useful to him, Substantial Damage must be Proved,] — I8inee 
if the defendant's buildings are pei'iuitteil to the Judicature Aet, as before it, a iilaintiff in an 
continne. the court may e.xercise its discretion action to restrain an alleged obstruction to 
by awarding the plaintiff damages, in lieu of an ancient ligdits cannot obtain an injunction nn- 
injimctlon, and for the jmrpo.se of exercising that less lie proves .substantial damage. Kino v. 
discretion the court will take, into consideration Rudliin, 46 L. J., Ch. 807 ; 6 Ch. 1). 160. 
the nature and situation of the property, e.g. The court will not grant an injunction to 
the circumstance that it is situate in the centre restrain the erection of a building on account 
of a large city, such as Louflon. Ai/imlen v. of iis obstructing the plaintiff’s liglit, unle.ss the 
f/Vmw (L. 11. 18 Eq. 5-14). Krehl v. jhtrrell (1 plaintiff can shew that he will sustain substantial 
Ch. .D. 551), and Smith v. Smith (L. 11. 20 Eq. damage. Itohinnon v. Wldttiiujham; 35 L. J., 
500) considered. IMlaud v. Worin/, 54 L. J., Oh. 227 ; L. IL I Ch. 442 : 12 Jur. (N.S.) 40 : 
Ch. 268 ; 26 Ch. D. 578 ; .50 L. T. 526 ; 32 W. 11. 13 L. T. 7'3t) ; 14 AV. 11. 201. 

749 ; 49 J. P, 7. Where there is, substantially, interference with 

The fliscretion given to the court by s. 2 of eonil'ort, aufl diminution of light fur carrying on 
Lord CairiLs’ Act (21 k, 22 A'iet. c. 27), to award business, so that substantial damages would he 
damages in substitution fur an injunction in the given at law, a court of 0(iuity will restrain 
case of a substantial interference with a idain- injury to ancient lights ; and the fact that the 
tiff’s ancient lights, is a discretion to be exercised amount of compensation is capable of being 
according to the facts of each particular ease, .ascertained by a jury does not prevent the court 
AVhere the plaintiff has, at the trial, established from acting on the gTouml of irreparable 
his statutory right as again, st a defendant who mischief. IJrrit v. Aurtioii Mart 6h., 3.5 L. J., 
has ereetecl a bnilding causing a .substantial Ch. 555; L. R. 2 E(p 238; 12 Jur. (N.S.) 447 : 
interference with that right, the court will not 14 L. 'J'. 827 ; 14 W. R. 709. 
compel him to accept tliimages or c<mipensation A ydaiutiff coining to the court for an injune- 
iiistead of an injunction, especially where the tion to restrain the erection of new buildings by 
defendant has, during the progress of the action, his neighbour, on the gronmloF iuterferenee with 
given an undertaking to pull down, if so ordered his light and air, mii.st shew that liis own resi- 
at the trial. Jfolland v. U'orlei/ (26 Ch. I). 578) deuce will he rendered substantially less i;om- 
not followeil. A'/VYvn/’oef/ y. //e/v/,svo/, supra, col. i'ortable for purposes of occupation. Johnson v. 
1149. Wyatt, 3 JST. R. 270 ; 33 L. J., Ch. 394 ; 9 Jur. 

Whore the plaintiffs ancient lights have been (N.S.) 13'33 ; 9 L. T. 618 ; 12 W. R. 234~L.JJ. 
ohstrncted to a substantial extent by a new In order to entitle a plaintiff to an injunction 
building, and will be still further obstrncted by against a defendant oh.st.ruetiiig the aeee.s.s of 
the carrying out of the building scheme, the light and air to his house, the obstruetion corn- 
plaintiff "prima facie is entitled to an injunction plained of mii.st be such an interference with the 
to restrain such further obstruetion, the court light and air as to caasc material annoyaueeto 
having no di.scretiun to award tlamages in lieu tho.se who occupy the house ; and the locality of 
theret)f. The court awarded ilamages in respeei the house, whether in a large town or in the 
of the obstruetion caused by the pait of the country, is to be taken into consideration in 
buihling already ereeteil. Preyfutt v. Perurinn estimating the amount of obstruction noce.ssary 
tiinino Co. (43 Ch. 1). 316) ami Jlallunil v. to justify the interference of the court, in a 
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large city the more obstnictioii af the direct. J. & S. ; 11 Jiir. 7lil ; 111 1^. T. IH-I ; 

rays of the sun for two hours: in the day, during 1;} W. 11. oHtt. 

the winter months, is not a sufficient ground for The reversioners in fee of houses on both sides 
granting an injimction. Clai’Jte Y. CkirJi, ‘i\~> of a court in the city of Loudon sold llieir re- 
L. J„ Oh. lol ;'L. 1L 1 Ch. 1(5 ; 11 Jiir. (N.s.) version of a house on one side of tlie court to a 
1)14 ; Id L. T. 4H‘i ; 14 W. iv. llo. lionsou who at the .same time obtained from the 

An injunction against, darkening ancient win- termor an assignment of his interest-. Tlie pur- 
dows is not granted in every case affecting the cliaser cleared the site so obtained Viy him, imd 
value (if premises in a sufficient degree to support on it, and on adjoining land, eomnieuced Imild- 
an action ; the ciffeet must he that material in- ing in such a way as to inteifore with tlic access! 
jury amounting to nuisanc.e. tvlnch should not of light and air to the vendor', s houses on the 
oidy he redressed hy damages but upon equitable opi)o.site side of tlie court, and t he latter tih'd a 
principles qu’cven ted. v. JVichdl. 1(> bill for an injunction to restrain him from pro- 
ves. 10 R. R. 1 SO. ceeding with or completing his hiiildings, and 

An injunction granted to re-strain a defendant for a preventive and mandatory injunction 
from erecting buildings so a.s to darken ancient agaiiust any building to a greater height than 
lights, but with liberty to apply at chambens that of the biiildiugs pulled down, or so as to: 
with respect to the erection of buildings on his obstruct the light aiul air to a gieater extent 
property Held, that the foundation of the than had been the case prior to the cl(?aTan(3e of 
jurisdiction in ejjuity tninlerfiireis the existence the site ; — Held, that there was no such material 
of an injury to jirojicrty of sudi a nature a.s to injury done or oeeasioned, or likely to lie done or 

render the property in a material degree nii.suit- occasioned, to tin* vendors by the acts of the 

a, hie for the purposes to which it is applied, or piircha.ser as would warrant the interferemte of 

to lessen considerably the enjoyment of .it. a court of ctpiity, and the bill wa.s dismissed 

IVrtcs V. IH L. T. 17. See r.. 14 L.T. 151. without costs, but without prejudice to any 

remedy at law. J/j. 

Katerial Interference.] — -The tpiestion to be The plaintitf was in the eiijoymenr (>f ainjient 
(letormined in a suit for an injimction to restrain lights. There had been a building adjoining his, 
an interference with light .and air is still, as it with a wall alleged to have been twelve feet 
was before the 2 & 3 Will. 4, c. 71. whether the high, and no( interfering with his light. The 
acts of the defendant will materially interfere defendant was about to jmll down the nun,s of 
with the access of light and air to the i>laintilf’s this wall, and rebuild it thirty feet high, which 
hou.se, so as substantially to ufEcct tlie comfort- he alleged was the original height. 'The plain- 
able occupation of the house. J^dk v. Pearmn, tiffs evidence as to the original height was more 
L. H. (5 (Jh, SOb ; 24 L. T, 8‘.)<) ; H) W, R. 0(1.5. precise than tlic defendant’s. Tlu' d(}fendant 
The defendant was erecting a row of houses said he never intended to build beyond the ’ 
running e.ast and west. Tlie western wall of the original height. The plaintiff provcfl that, he 
hoaso at the west end of the row immediately tlireatened to Imild mueli beyond twelve feet, 
adjoined the eastern boundary of the ])laintiff’’s An iujnnctiou had been obtained, and the defen*; 
garden, which wa.s on the north side of his house, daiit never moved to dissolve it. At, the hearing, 
The south frontage line of the row of lionses was a decree for a perpetual injimction was granted, 
almost in a line M'ilh the north side of this hou.se. without requiring the plaintiff! to try hi.s righk 
The defendant’s hou.«as when completed were at law. A’aff.v v. Xmv/, 2 Drew, 272. 
intended to be about thirty-two feet deeii, and The windows of the back return of M.’s 
forty-live feet high, which height would exceed house looked into a jiassage or yard nine feet 
by a few feet that of the plaintitf’s lumse. The wide. 'I'he oiiposito Avail of tl.’s house was 
evidence sherved that the nearest house to the thirty feet high. G. jiroposed to take down the 
plaintiff’s house AA'onld interfere with the access cxi.st ing wall of his house, and rebuild it at a 
of light and air thereto, to such an extent as hoi.ght of sixty feet ; but ivith a reee,ss of eight 
substantially to affect the comfortable enjoyment feet opposite one-half the frontage of M.'s wall, 
of his house : — Held, that he was entitled to a 'I'he i-ooms. tlie light of Avhieh was intcrfereci 
perpetual injunction to ve.strain the building of with, avoic .small and Ioav. The evidence as to 
the hon.se neare.st to his oayii. Ih. the amount of light of Avhich the Avindow,s 

The right of an OAvner of ancient lights Is to AA'ould be deprived, and the extent to Avhieh M.’s 
prevent his neighbour from obstructing the premises would be diminished in value, AA’as 
access of sufficient light and air to such an ex- conflicting. The court, being of opinion that 
tent as to vender his house .substantially loss the windovA’s Avould be deprived of a considerable 
comfortable and enjoyable, and the Prescription amount of sky area, granted a prohibitory in- 
Act (2 &; H Will. 4, e. 71) has not altered the junction, and declined to give an Issue. Mtafnint 
nature of the right nr the iirineiple on Avhich it v. dvattan. Ir. li. 2 Etp 24(> ; Hi W. R. IJSi). 
is to be determined whether it has been infringed. A. and R. AA'cre two hou,s(,‘,s, separated from 
but has merely substituted a statutory title for caeli other by a gullet tAvo feet wide. Ju lumse 
an assumed grant. ClUj of Lomhm jUrewovy A,, there was a window a foot stpiarc. tlvo feet 
(h.y. 43 L. J., GIi. 457; L. R. Cli. above the ground, on one side of the gullet, 

212 ; 2i) L. T. 7.55 ; 22 W. R. 172. the window being the oidy Avindow (ff the 

It Is 5K)t. cAunv impediment to the acce.ss of pantry of house A. 'J’lie owner of house B,, 
lighter of air Avhieli aaoU Avarrant the interft'r- in the lifetime of a tenant for life of A., and 
cnee of the Court of (Tiancery byAvay of injunc- with her apiiroval, pulled doAvn house [h, surd 
tion, or even entitle the person alleging lura.se)f built anew hoase in .such a manner as to on- 
to be injured to damages at laAA'. In order to croach upon the gullet, and (o exclude the light 
found a title to relief in equity, or even at law, and air from the'pantiy of iioust' A. After the 
in respect of such an impediment, .some material death of the tenant for life of A., tin; rcAmr- 
-or substantial injury must be established, and sioners filed a bill agaiirst tlie ovvner tjf house 
the omrs of proving the injury rests with the R. for a mandatory injunction, or (alternativcdv) 
plaintiff. CurricrH' Co. y. Co i l)e G, for damages for the obstruction, of light and air : 
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-Li 01,1. niuicr tbe oircnm5tixnco.s t l»ar tlie hioon- i in function 
omorieu uoi .suihdoutlj' .serious to entitle in" the uu 
linimii'Ii'!'*'’ i <lio onliua 

V. ' f'*" 

A hiil to,- .1,1 ’ V ■ ; ’’■ I iiian 1: 

A nil st.itul iliiir The erection of h projiosed ; ancient li, 
nil, hn.u wool,] materially affiiei the A.uutmt ! not uSn,/ 

10 ' !" ! amount of 

K. mii.ibitaiits ol an ail.^omiunr house, of which j 27 L. T (i-l 
lore liatl. been uniiiterrupte,! enjoyment for! 

veil ty years and upwanls ; ami’ 'the court i Wh 

tamed an injunction to restrain the erection of i Injunction. 
H-ii hmlduig. The plaintiff underrtiking to bring I lecovor sn 
I .u.^ion, Mitiini one moittlu .A:rre//f^(*k.n(i v. i u ritrht to i 

It t'-'' i ‘«ay he ca 

injmiction to restrain bnihiing in London I exorcise th 
<nitecii teet off iilaintill’.s hoase. refused, j Viet, c. 27 
is/uiiinKjiinf- ('o. V, Eud Jiid'iii. Co., Dick. KM. ' iniunct.ion. 


iliTestiou of substantial injury isri 
the purpose of an irijuuetion, m 
establi,shed arises uncior a conti 
Secltham, 47 L. .J. di. 742. .S,jo 
48 L. J.. Oh. (Jii ; ]j Oh. IJ. 7i)0 : 
aS W. K. 2(J. 

The owner of two leaseluild mes 
u term for ninety-nine years, de 
the residue of the term, less cme 
himself occupying the other, in wl 
•on the trade of a jeweller. L.. „n 
ii jiremium of iUlOl., and a r< 
re, served. iSuhscrjiienfly the 
the completion of twelity y, 
enjiiyment, entitled to the" ■ 
the rear of his house, looking into a 
which tliti lioiiHc tlemised by liiin also ^.wv. 
ancient lights. In the demise there 
civonant restraining each party from b 
•on the space hotweon the backs ",if the he 
as to obstruct the light and air between 
points marked in an annexed iilaii. L 
slowri his house and commence, I building 
.fUld hi^Ldier than the h)7*mei’ erections 
that the7‘e was a violation of the covei 
material injury in the obstruction of lig 
air, and a clear right to the ancient lighi, 
a perptjtual injunction granted with 
M(i/tnvn v. Lani. 17 L. T. tMl 


‘j mises regarded.]— In consideriug the amount 

yliich be earned of injury cruised to a party by the obatraction' 
n eutering, paid of aiiciont lights, the ccairt will have reganl, not 
ot tl. Kty. was merely to the pre.sent, but also to the i)o.ssible 
lecame, by future msc of the property. I Ik : 

uterrupted Observations on the quantum of injury to 
'mdow.s ill ancient lights nece.ssary before the court will 
yard upon interfere by grantin,g relief generally. CidertdE 
looked, as v. T/mw^Mwe, l.o VV. R. 387. 

was a This (luantum of injury is not to be estimated 
Lidding by litniting it with reference to any particular 
uses so use to which the iiremises are put at the (late of 
certain the obstruction comiilained of. Ih, 
pulled in order to justify the interference of a court 
nearer of equity by injuiiotion, the obstracthni of the 
-Held, ancient lights of a manufactory or of business 
lant, a premises must be sucli as to reucler the bnildings 
lit and to a material extent less .suitable for the business 
5 ; iuiu I CcXri'icd on in them, Jucltmii v, 
costs. I iDvlie), 3 De G. J. & S. 27.o ; 33 L. J., Gh. (198 ; 
IK) Jur. (K,.8.) 688,810; 10 L, T. (>35, 802; 12’ 
j W. E. 1066. 

'ort or : Such obstruction must be one which diminishe.s 
irotoct j the value of the premises for the purposes for 
enjoy- j which they are used at tlie time ; and the fact 
isiue.s.s j that the obstruction may render the premises 
licrhc If 1 i less tit for some other purpo.se.s to which they 

^iucitl e Vlh eompletcl j may by po.s.sibility be applied at a future timJ 

b>r t.;!! ,,f ^ et the bill, lull as.scs.s damages cannot be lakeii into consideration. Ih. 

35 I * 1 I , ‘■■veiy in 'vlhch an action can 

luirpose ot drying tobacco. There was a free flow 

Obstruction of View.]— If there is no inter- 

n n motion tor an injimetmn to fact that a shop window is obstructed in .such 

his h -o ^ raising the root of a way that it cannot be seen from so great a 

\ ^ I occasion j distance down the .street as formerly, affords 

tl dunimition of light to j no ground for the interference of a court of 

olointiff h ^'indows —Held tliat as the I equity. 6'mit// v. Ouvn, 14 W. E. 422. 

i mr b >. ''T'" ; Tlie -court restrained a tenant from building 

i I t Vi' -f nlami no ; .so as to intornqjt his landlord’s j)rosi,ect. 

•special light on ihat accminf ; that to obtain an I Jiafhuvd v. Exirdm, 2 Ero 0 C 64 ^ ^ 
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Y. Farm of Injunction. 

Fuviu f)t' ov<l(‘r taken l>y consent upnn ainotiuii 
for an injunction to restrain the erection of a 
public buildin,''' in such a way as 1f) obstruc.t tlu" 
plaintiffs ancient lights. Fonl v. ti W. It, 

Terms not to be taken Strictly,] — Tlu' terms of 
an injunction rostrainiu”' a party from erticting 
ami building, so as to ilarken, hinder or obst.ruct 
the free access to light and air, as such access, 
was i)reviousely enjoyed, are not to be taken 
strictly. Jicudcl v. PcrriL 1!) L. T. 7l)d ; 17‘ 
A\k li. 

Air,] — “Air" is not to be cou]iled withi 
“light” in an injunction as ti matter of common 
form, Jiuj-lcr v. Jimeer, supra. 


In Town or Country.]— There is no e.ssential 
tliSerence in the amount of light and air that 
may be claimed in town and country, and the 
court will interfere, though the amount of sky 
area abstracted is small, if its proportion to the 
previous amount of .sky is such that the abstrac- 
tion causes inconvenience. MniFin v. Hendon. 
36 L. .1., Ch. 602 ; L. ii. 2 Eq.426 ; 12 Jur, (k.s.) 
387 ; 14 L. T. 68,6 ; 14 W. K. 723. 


Intrusion on Privacy.] — The intrusion ujion 
a neighbours privacy, even by opening a new 
window to overlook adjoining premises, is 
■not a groiuid for interference cither at law or 
equitv. Turner v. Spooner, 1 Drew & 8m. 467 ; 
30 L.' ,T., (Jh. SOI ; 7 Jur. (X.S.) 1068; 4 L. T. 
732 ; 9 W. E. 684. 


Duration of Obstruction.] — ■'Where an obstruc- 
tion to an ancient light had existed move tlian 
twelve monllis, but a promise had been given 
to remove the okstruction, and twelve months 
had not elapsed from the cLate of that promise 
heibre proceeding-s were taken:: — Held, that, 
there bad not been such an interruption of the 
en joyment as would de]»rive tlie owner of the 
1 ighf of h is remedy, fru le v. A hljot, 8 J m-. (N.S.) 
987 ;. 6 L. T. 8.62 • 10 W. E. 748. 


Special TIse of Premises for less than 
Twenty Years.] — A bill was filed by a seed 
merchant, carrying oii busine.ss in iHiblin, to 
restrain the defendants, who occupied adjacent 
offices, from erecting a new building tlieu iii 
progress, which he alleged would obstruct tlio 
access of light to an aneienl window of Ihe 
room in which he had sifted his .sceils bii’ the 
previous .seventeen years ; the plaiulifFs inter- 
locutory motion for an injunctiou was ordered to 
staml over till the hearing, the defendants being 
at liberty in the meantime to complete their 
works, on their undert.-ikiiig to abide any order 
to be eventuiilly made by tbo court, as to the 
3'emoval of the new building : on the hearing 
the vice-chanecllur tiismi.ssed tlie bill with 
costs, and the plaintifl; having appealed : — Held, 
that the defendants hav’ingcause<lsiich a diminu- 
tion of light as, notwithstanding certain compen- 
sative illiunlnatii n afforded hy them, preveiiied 
the plaintiff from carryiiig on tlic delic.ale 
operation of sifting seeils in the room, he was 
entitled to relief, although he had so used the 
room for less tlian twenty years, and sufficient, 
light remained in it for the ordinary purposes of i 
a dwelliug-hou.se : and that the defondants sliould 
be restrained fumi erecting. oi (on account of 
their iiiulcrtnkijig) permitting to remain erected, 
any building obstructing the acce.ss of light as 
previously enjoyed by the plaintiff, and be 
directed to remove .such portions of the tiewly- 
orected edifice as would constitute a breach of 
the foregoing injunction. Jlnckrij v. SeotfixJi 
WklniiF Fund Life Socicfii, Ir. E. 11 

Eq. 541. 

A plaintiff who has acqniretl a iiroscriptive 
right to the access of light to bis ancient 
w'indows, but who has oidy used sueh liglit. for 
an e.vtraordinary or special iiurpose for a period 
less than twenty ycar.s. is nevertheless entitled 
to a uiamlatory injunction to prevent any serious 
interference with the access of light as enjoyed 
for the special purpose. Lnnfrnuchi v. Afno- 
JienFie (36 L. J.. C'h. 618 : b. E. 4 Eq. 421) not 
followed. Litxonis v. Art intie, Photon rnphir (h.. 
66 L. J.. rii. 622 ; [1897] 2 Ch. 214 ; 76 L. T! 
4.67 : -16 W. E. 614. 


In a case of interference with light there is no' 
dvfforeucc between the rights of a pliiinlitf in 
resjiect of a house, in town or iu the (.'nimlry.. 
Bent v. Auction Mnrt t’o., 3.6 Ij. Cli. 666: 
L. E. 2 ICq. 23S; 12 ,lur. (X..S.) 4I7; M L. T. 
827 ; 14 W. U. 709. 


Interference with Light of Chapel and School. ] 
— On a liill tiled to compel the rc-moval of .sn. 
much of a large shed as intei’bii’cd willi tin* 
lights of a chapel and school-room below' it, and 
to restrain tlu; carrying on of the businc.-.s of the- 
defendants as buih'r-makcrs s<i as to interfere 
with the user of the chapel : — Held, that having 
regard to the nature of the building, relief as- 
prayed would be granted at the hea.ring, thougli 
the shed was allowed to he en'cted ami com- 
pleted and tlie works carried on for some months 
without conqilainr. Jit/,rtrr v. Poieer. 44 L. J.. 
Ch. 626 ; 33 L. T. 41 : 23 W. E. 8(.)6— L.JJ. 


Difference between Interference with Eights, 
to Light and Water.] — The distinction cxidained 
betwemi an olwtrnetion to am'ie]it liglits and an 
interference witli the water rights of a ri]>arian 
proprietor with reference to the question whether 
damages slionld be .awanled in lieu of ;iii injunc- 
tion. Pennimiton v, Brinfuq) Hail Coni Co., 'iti, 
L. ('ll. 773'; 6 Ch. I). 769 : 37 L. T. 149 ; 2.6 
W. E. 874. 


To establish a .sufficient defence to au aetioir 
for an injunction for alleged injury to light, the 
defoiulaut must shew, that, for whatever purjiosi* 
the plaintiff may wish to enqiloy the light whilst 
the house retains its oilginal character there will 
be no material interference with it. Bent v. 
Auction Mnrt Co.. 36 L. J.. Ch. 666 ; L. E. 2 E<p 
238 ; 12 Jur. (n.s.) 447 ; 14 Ij. T. 827 ; 14 W. E. 
709. 

The following groumls of defence — first, that 
the jiluiiitiff will have, when his injury is com- 
plete, as much light and air as other persoiis have 
for the same purpose, s ; secondly, that the jiliiin- 
tiff might avoid the injury liy enlarging hi.s 
windows : tliii’dly. that the plaintiff has been, 
aceustomed to use blinds for bis windows ;. 
fourthly and fifthly, that a room used foi- a 
.spei'ial purpose is not well adapted to that 
purpose, and that it has been, .so used without 
the knowledge of the defendant; and, sixthly., 
that the defendant intends to cure the evil by 
building with glazetl tiles, nr other means foi- 
j improving the light — are insufficient. Ih. 



noiL ot aucR'ut li<rhrs, must, take proc.cediTii^s 
jbetoiv thti obstruciioii coniiilairied of is eoiu- 
I ploted, otliei'wiso his remedy is by action, and it 
iri umnateriiil whether he knew of tlie ohstrue- 
, tion before it was completed. Ltiwrnuu- v. At/sth,. 
; df- L. J., cii. fjj)).. . Jiir. (N.s.) oTt; : la L T 
■7.->7: Ui W.E.'JSJ. v ^ , 

■ Tne mere fact that the dainasre created bv 

■ obstnictiim of light is completed b'i-fore })il] filed 
I IS not of itself a sufficient gronnd for refvisino- a 
linandatoiy injunction. JJin-rll y. Prifr/nml 

‘ 'f> L. J.. nil. 22S ; L. 11. 1 t!h. 244 ; 12 Jur’ 

I (Jf-S.) 36 ; 13 L. T. .-,4,-) ; 14 W. 11. 212. 

I —Effect of Delay.]-— Injunction to re'^traiit 
the obstruetion of ancieul liglits' refused on the 
.ground of delay, the lull being retained with 
lU)ci’ty to proceed at law. C,i,mn- v. riubhurh 
30 Beay. lOt) ; 31 L. J., Oh. 123 ; 7 Jur. (ssi 
-Id 7 ; W. 11. :1.12. ^ 

A delay of liyc weeks after kuowlodtre of an 
mtejifion to build, .so as to obstruct ancient 
li.e-lits : Held, under the circura.sraiices, not 
such aequie.scenec as to disentitle a plaintiff to 
relief. Johmmi y. Wyatt. 33 L. J., Oh 394- 
1) Jur. (N.s.) 1333 ; 9 L. T. 61S ; 11 W. 11. S.')2. ' 
In order to justify the court in not inter- 
lering at the hearing, there must be a nuicli 


M-arrowing Declaration.]— Where an injune- 
011 IS .uTantei! against (ihsmieting the ancient 
gins of busiries.s premises, the (loiirt ou.gdit not 
make any dcelaratiiui narrowing-, or aiipearinr'- 
nuiTow, the ri,glit of the plaintiff to the quan- 
W of light theretofore u-ed by him for the 
U'pose ot his business. Jh, 


Appointment of Surveyor to report.] — When 
the court was not .satistied from the evidence 
wliether the wall proposed to be built bv the 
defendant would or would not be a material 
obstruction to the plaintiff’s lights, the court 
threeted a temporary screen to be erected to the 
hei.ght of the proposeil wall, and aiipointed i 
suryeyor to report N 

Sclnirdor. 43 L. .1.. 

30 L. 'J'. 58(! : 22 W. R. 033. 

The court ought not, luidei 
Si 42, to make an order befoi-' 
ing a scientific person 
tion of fact. JMtU- fli 
390. 

_ Therefore, in a light a 

interloeiitoi-y iujunetion had hee 
motion by the defendant fo 
a surveyor to view the 
report thereon as to tin 
was refused with costs. Ih. 

Ill a ease of dark 
court rcfuscfl 
beiore the hearing, for the apjiointment of a 
{jersou to survey and report upon the proiierty, 
lunlor Id k. 10 Viet., e. SO, s. 42, evidence having 
been .given only on the part of the jjlaintiff. 
iStaltra v. t'ity t)Jic(‘s Cn., fl Jur. (k.h.) oOO • 12 
R. T. 002 ; 13 W. R. d37 ; 2 Hem. A: M. fiOO.' 


and Mutual Recrimination.] — ^^Vhere, in, 

tin injunction .suit to restrain u defendtiut from 
obstructing tiie iilaintiff’s li,ght and air, a motion 
for a decree v'as made nearly tliree years after 
bill anti other proceeding's in 
... suit, and after varions acts on the part of 
031 the eliect. Lccrh y, ! iff and defendant, whemby it appeared 

Oh. 4S7 : L. R. 9 (.’h. 403 : ; 3he court that each party had to some cou- 
I siderable extent injured the other Held, that 
15 A 10 \'iet. e. SO, j •iltliou.gh tiie plaintiff sou.ght the injunction and 
■ the trial, appoint-! ‘ the defendant, am I the defendant 
to reijort n[)on the <[ue.s- \ to .some extent to blame, still that, upon the- 
n. V. ISimimni, 24 W. R. | the proper course was simply to dismiss 

I the hill without costs. Coclt.'i Itomunw, 
ind air suit, in which an [ T. 390. 

..,-anted, a ; 

tlie iqipointmeut of | Parte.] — Injunction igranteil ex parte to ; 

j)reiui.ses and plans and i the owner of a house from making any 

injury to the plaintiffs, j ci’ections or improvements so as to darken or 
I oljstruct the ancient lights or windows of aiv 
ming ancient lights, the | «‘ljoiuing house. Baeh v. titaoij. 2 Russ. 121. 
qiplicatiou by the defendants ! 

d. Action. 

Who may be joined as Defendant.] — In am 
action fort obstructing the plaintiff’s lights, a 
clerk who superintended the erection of the 
building by which they w'ore darkened, and who* 
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-Lt(jht and Air. 


ana uiir. 117(5 

alone flireeteil the Avorlaneiii may be ioinecl as T, \ 

oo.(lc+ciiilant. Mith the original <o tin; for an i,, 

neighbour, oil the grnu,„l of i,it<.rtv," Pe 

By Eeveraioaer.]— A revorsionc- I • ‘'."'1'^ «'i‘l aiv, aiiist shew lliat liis mvn 

atiaetion bjr obstmetmg aji aiic.ient Ihi-lit ft) the J'ciiiileretl .substairl iallv lews 

injury of his reversionary interest" Tile obsl rue bir purjioses of oeeupai ion. Thone^h 

t.on was 7,ot i-enioved f-Hold that h ■ nuunetuu, ),e ,.ef„,secl in ,sueh a ease t he 

ilu"- 


the^ijmy to his reveKiZ(il^yln^v!lT"^ZJJ/ iib e!xe 

2 B.'k A(l.!)7; 4 Car plr^ir Vi 

UUcluL'L mnMu,^<fthlt.us7onaxt v' H 


1. e. 27, a!)(l 

i/(i/iiisi>/i V. 

C><’.s.) i;m: 

■ic'e V 

>■• Ob'^) uni 


(N.S.) .1000. ’ - 'J-. 1. .-J.-iO: 

Wlelher abated b. Death l_Tb. , ■ 

=sl5is:§M siiiillHS 


„ ‘o ’-'et";- uj. HiuAsrantii 

QAtf' l”'<«'e it. AImo V. Rudki. 


T AV uj iiruve u,. 

-fh L. J.. Oh. ,S07 : (5 Cli. 1). loo 


refusal :~He]( I ih-it tlXT ■’] ^Vr their 


tliHt juris, lietion. it " Vill ' dhv.;r”' , T”’ 
ass(^:ss (huna.gos an, I will nor leave ih ‘'ISrS 
to Ins rein,r,l7 bv aetion ) r- 

^ -n r^* T. iE 3 ■ I w '’■■•'‘"'^"■*‘^•''•0 V. 

e* Damag-es. Alrl..,i,rn, ■ i” n'. .11. nOf). 

ilstPPSit ilpiiiill 

Inquiry ^ Oiu (loo j .J3 L. T 88*0 ^ 

^i^ip sifilil? s 

injunction would have hL»,,r' • ’ , liiflit, so as to ne. - . ,V ‘Innnnition ,.r 
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— I'lirpose'^ : ' into an urchwar ami a l)a'^^a!^e ijasMii”- under 
the , ml;; o f,! ‘ t-^^vards tlicAJifaml af, a 

l)C‘ei uLd \vhilt 1, .‘ near a cotta-e belon^riuo to H.. 

were i.ot the !,n, 1 t f f ,o f h' ,''E« aiid coininenmd a 

J/en/v> V. //a// 17 V T 6 •‘'■r?! -fo dfV veiy lotdy, innn^^ 

1:.^ : as [/t - -) ffv V> ?; ,• rV- ‘“-‘'h'vay passa-o. On a 

y>/r-/.v-«vm/ v />f i;//f .,f‘ f desisted, but seven 

:nne eol irt) ^ v. ^rdow. ; months alter, when the courts M’ore not sittiin--. 

' ■ ■ ' • I suddeiily recinnmtuiced, and cvna-ie«l up the: wall 

Undertakine' as to Tlmriao-eo 1 \ • • +• P'* before a bill could be hied, or- 


v-„. .1 c-r: 7 1“'“'- "" or I plan ltd 

.Vneiidjer. bs.!), and on tin, 27th of >7oveniber ! ]iis une 
connniied utiti! the trial (,r further order, i the evi( 
the planitilf o:ivin,e: the usnai lUidertakin.er as to i skv art 
dania,ee.s. On tlie ISrli of heljiaiary. iSso. Hie i dannum 
1 ,'",”’’^ ?*' disehareed the onfer. On tlie j 14 W'^J 

11th ot isoveniber, I.s.su. a perpetual injunction ' 
as ro access of air was .ennuted : Imt on the 21st ' 
ot dune. 18SI, the Court of Apjieal tlismissed ! J 

the action with costs. C)ti the Itlth of Cebrinirv. j 
lNb2. the defendant .yave notice of motion for I 
an impiiry as to danniges. which was refirsed liv ! Ifatu' 


of ^hivenilier | ]iis uneieiit Tights, and for diinunres :— Heki. on 
. i ‘^''“lence tit the hearing, and Tneasurenient of 


dvy area, that tiie jilaintiff was ‘ ent it led to. 
laniiige.s. ^ II'M v. Jhiut, 12 dnr. (X.ts.) .'i.'jH ;. 


. lUOHT OF SUl’POliT. 

1. Fiiom Adjoixing Laxd. 


I t c vf which was rehrsed by Nature of Night. J-The riglit of a persoti to. 

t! eien 1 ■ I • f ^ f'f f r "'T numeiliately .around his 

was'\„!cvrr+^ T r tenant, tuid { tlie ordinary right tif etijoynient of property, and 

inhmcHr n f * t'lii'i’.ving tills out by the : till that is interfered witli he has no Icjal aVoum I 

■ vfl ^‘uildiiig. It was not of complaint, although in fact .someihiilg may 

done which Cwithout his knovAedge).. 
tilff 'wui ti that will afterwards affect 

tlw. , vith the erection ot his property. J^aol/huKKry. JinnomiA) H. L. Cas 

f if ' L. d.. Q. B. LSI ; 7 .Tur. x..s ) SUi) 4 

entitled the intended tenant to throw np the 1 L. T. 77)4 ; '.) AV. II. 76<t ’ 

fnSfhuf'uof f'f I A landowner has a Hght independentivof pre- 
Appcal, that ,ni nuiuiry as to damages ought not ! seription to the lateral .supiiort of his noi'dibonr’s 

si {y risAo r" ■ I ’“'.'A ■« « “~v 

Whof-IioTM^-iini * * ' * 4. t • * • I f^oil ill its iiatui’al state, iuid uIho to coiuijejiHa-* 

f* M mtorlocur<iiy injiuictioii has tioii, for damage caused either tr> the laml or to- 
w ..v S I f “"■■■'t' .«• « of I tail,li„g, „,™. it by tl,„ witlttowal of "l„“ 

i.i\\ b\ the judge. Mithout any niisrei)re.sentation, I Rup})ort. Hunt \. l^e.altr, 1 Johns 7().1 ■ ^>'1 
‘-*11 flit })art of the ! L. J.. Ch. 78.5 : ti ,Tur. fx .s') 107 
dhf.d5nfl(n-'Slf’m.dm.tf^^ <laniages can be j The right of the owner of land to the lateral 


n.. Vi ‘ r\ , . iJi- me rigin m nie owner ot land to the lateral 

M lf fiid (hwt-if 1“'' i>ci,ghboiir’slandisnot an absolute 
inve"r;n oL-n! ! ’ I'iglit, am} tlie infringement of it is not a c.nuse of ' 

®‘ ' h oo opii”V” • •^7 , action without appreciable damage v 

Ihe court is not bound to grant an imiuiry 'f/itu'JteruJt. 'A') L. d., 0. F. 27() ; L. K. 1 C P .’itid * 
as to dam.age.s whenever the defendant has 12 Jur. (x.s.') o4.ti ; 14 L. T. 7(;i •* 14 W It ’;-52 • 
sustained .some damage by the granting (he 1 H. it 11. (ild. . J-k «.)2 , 

•’ '■i'^cretiun, and may Therefore, where A. dug a well near B.'s knd, 

FLhisL an imiunw ‘f restrained is which sank in eonscquence, .and a building- 

hi nviiio ‘r erected on it within twenty years fell, and it wa? 

d’he f i7e ah . proved that if the building laid not been on lb's 

anol^J!!! f at -what tune the land, the land would .still haye sunk, but the 

to be im d J to B. would have been iuai>prcciahle ;— 

! b ^ A I'Ab'ht of action against A. Jh. 

t-d'c ., i 7 ‘'"’ceiiieut bj the propo,scd tenant to The court will interfere to resfrain excavations 
Irhl; thre.atoii danger to adjoining houses. 

oil4he baron i^ K the actual resulting damage ina,y be .small, 

oil the baigain daniaps ought not to be granted Hunt v. Auuthu Mart, do., :h“> L. J.. Ch. .ado 
m respect of it. tor that damages must lie eoji- 

hned to the immediate natural couseijuences of Lateral support of House by Soil and Building 
eireumstauees which not contiguous.]— A., B. and C. wore the own ei^ 

^ ’A' l’‘^^'ty ‘■'tAain- of three consecutively adjoining houses in a 
lib, the uijunctinn. Jh. street ; B.’s house intervened between those of 

w, „„„ T • A- o , •, A. and G. A.-s ju'emkes averc destroyed by lire 

Where Injunction refused,] — A suit cannot be and rebuilt. After rebuilding, B.’s sute Avail 
sn.stained i or the purpose of recovering damage.s .separated from O.’s prernhses, the adjacent wall 
for an invasion of aneieut lights when the injunc- in which became cr.acked. In an action by C. 
tiou IS retused. Calrvatt v. I'homjmtn, H.“> Bear, against A. for damages, evidence of architects 

"was given to .shew that the crack was caused by 
1 iw • ,• settling down of A.’s new building on soft 

Evidence.] . residing near benolmrcb clay, and drawing over with it B.’.s iirernhscs ; 
.street, boudon, had ancient window, s looking and on the other hands architects were produced 
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£i"T; '“““■■■-ii'-'O ii.at iiK, ,,i„i„(ifl „..,. 

l.nirpo.8e of buihlioo, h;,,., i ' i" , ««; 

IS, or it: tlie 
2 l:)i‘evcjnte('| : ': 
i'oaso,niibIe 

Miqhiy^: 

; w. R. 


Laad conveyed for Purpose of Bnildirio. i , 

.SnroerbufhS;;^ L c?c?pr’rr 

invrot - .111,17 , n.ses of tlio 


_ Agreement to build. 1 — An ■■ 

pHSSEjfe'iSii 

daiit, agreed to build otl his 
a certain elevation. To <h th s f 
lot (j were necessarv ivu: i V ' ■ ‘ 

'•'■K» on i,.t r i,i, ''I'", 'i‘'' 

«oi i„. iii ,,kiu,r 7 ,i 1 ,,:".' 


remedy only’ not Yiis^W,r/f .liii'imtee’s o'f’hiieral Mijiiiori and (Ii(.v'"'n''n' I>'»0 

Mo“eMe"b/'c’‘“^ 1 '»" 7? {S'i 

'.y «n act „i ;“i“,„crt. Sr;. s-'"''-'''-' ''■■ ■^'' ^ ’•i t-. i. « ' ' •"“■• ("•■■"o 

were emnowereil t,-i , i ^'enniussioiier.8 i ^y. ,. 

to liave the nKtssua-m siZ' 7 L ’ 


orect ceitain^\MiihhW*’?/‘//^ l^'‘ive to | tliat ihe idalutiff wal," pV 

— - 3B3;~^^ 


< lyiii ; L ,i‘S ,1 1 r ’’ ""' "“' 'e.> < 1 , ...u i n '" "" ‘-.•. 

111..., and he bcina lid , P"™l.a.,<.S hv 

accoidins? io idans ro i!l ^ 

corporotion. Xone of the ( ivnl! <lisclo,scd , 

LsthS. the 1 and in aspect of the iniury 

of one of 'the lotJ L oJt’vn^ tar the pm-cJiase tand. yR7Rjy y, Caka^l 

to the original cmndftii“r S,T'’'‘‘^f l-'^2 ; 7 V. 1|. ip.,; 

sbowing .a fonndation 10 feet D hf, Pnf 
Anding tiio .subsoil uusX ] w. i . ; ’ 
n.t a depth of 8 feet S innl fouiulation 

operatinn.s and made no f- ^"“Pooted tlie 
the plainS’s } n ^^'t^tions. lu j„„„ 

Msts of 1,1 le ground /loo? V'^T to the 

defendant purchased from Ji 
adjoiiiing /op j the corporation the 

Idaintiift iousc f the 

poration granted him ni ‘'i^^ tinished, the cor- 
^tadaat’ihS ci «» ‘ho 

■yi'y .‘‘h toniS&Si";,'®®!; '^hUng to 
plamtik eseavated to a c ‘ho«e of the 
Oopth aud endangers SteToS^TS 


,aml land, and thorell'jMimnShl 
that i„',h c;„„„ dSi I o 

Of that 

5»7‘yi?'n 7 s f 

sfeSiKlss 
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Two tIwolli)iu--lion'-;e'< ailjoiued, Ijiiilt iiKlopen- 
<lont]y, huf e:u;U on tin.' extremity of its owner's 
soil, and haviiiiT lateral supimrt from tin; soil 
on which the other restofl. This having con- 
t imted for much more tlnui twenty years, one of 
the luinses ( tlie pliiinritfs') was. in 1 si-h. converted 
into a eoaeii factory, the internal walls being re- 
moved and girders inserted into a staijk tif brick- 
work in .sueli a wtiy ns to throw much more lateral 
jiressnre than before nijon the soil under the 
iidjoining house. The eonversion was made 
ojienly and without deception or ctmccahnent. 
Aiore thsm twenty yetirs iiftor the conversion the 
owners of the adjoining house employed ii eon- 
tractor to ]ail] down their house and excavate, 
the contractor being bound to sliore np adjoiuiu.g 
buildings and make gocsl all damage. The eoii- 
tractoi' employed a siib-eoutraetni- upon similar 
terms. The house was jadlod tlown, and llie 
soil under it excavated to adepth of .several feet, 
and the jdaintilfs’ stack bein,g de[)rived of the 
lateral sup[)Oi't of the adjai.'taif soil sank and fell, 
bringing down witli it most of the factory : — 
Held, that the plaintiffs had acquired a right of 
support for their factory by the twenty years’ 
enjoyment, and could .site the owners of the 
Iidjoining house and the coiitruetor for the injury. 
JJoirer v. JPcuto (1 (j. B. D. ;]21) appro%’-ed. Ih. 

Adjoining Owners deriving under Common 
Grantor— Implied Covenant — Injury following 
from Acts of Third Party.] — The plaintiff’s ami 
the defendants were adjoiuiu.g owners of laud. 
The plaintiffs derived uud( 2 r a .gvanr, made for 
building purposes more than twenty years jirior 
to the injuries enmplained of. The .gran tors were 
tlie preileeessovs iii title of the defeiulants. Sub- 
sequeiitiy to the date of the grant, and after the 
building of a house by the jdaiutiffs on their land, 
:i railway cutting was made near tlie locality; 
but it did not a])pearthat any injury was thereby 
caused to the plaintiffs’ house. The <lefeiidants 
having, however, ])iled large qimutities of stones 
on their lands, immediately adjoining tlie plain- 
tiff.s’ house, cracks apiioared in the Avails of the 
hitter, ami the plaintiff's brou.ght an action to 
recover damages caused by the deprivation of the 
right of; support . The jiulge at the trial left to 
the jury only the questions -.—Whether the plaiu- 
tift’s’ liouse iuul been supported by the ilefcndants’ 
land for more than twenty years ’ and. Whethei- 
the injuries conqilained oii laid resulted from the 
■de])ri ration of .such supiiort ? and his lordship 
lieclined to submit to the juiy other que.slion.s 
Avhieh the ilefemlauts’ cnunsel required to bo left 
to them, viz.: — (1) Were the plaintiff’s’ houses 
and their foundations constructed with i'ea.sou- 
able skill and care, having regard to tlie nature of 
the soil, and other surmunding circumstauees ? 
(2) Were due and reasonable precautions taken 
by the plaintiffs and their predecessors in title 
to jirotect and maintain the hou.ses, having 
ri'gard to the eonstruetiou and exist, eiiee of the 
railway I (3) Were the injuries complained of, 
or any of them attrilmtable to tlve want of such 
line and reasoualiie }.irecautions ! (-1) Was the 
piling of the stones on the defi'iidants' land a 
reasonable use thereof, under all the surrounding 
circmnstauces ! ([>) Wei'e the injuries coin- 

plaiiietl of caused AA-holly by the placing of the 
stones on the defendants’ land ? The jury having 
found for the plaintiff’s, and assessed damages : — 
Held, that the plaintiffs were entitled to retain 
the verdict, and that their right to support, 
whether acipiired by grant or prescription, Avas 


; not in any AA'ay affected by the alteration of 
oircumstanees caused by the making of the 
railway cutting. (h'eeu v. JJelfaM Trannmtjs 
Co., 20 L. It., Ir. 35. Affirincd in C. A. 

i House built on Mining Lands.] — If a party 
buikhs a house ou his own land, which has pre- 
j vimisly- been exc,ava,ted to its extremity for 
milling purposes, he does not acquire a right to 
I support for the house from the adjoining land of 
j another, at least not until twenty -one years liave 
I elapsed since the house first stood on the exca- 
' vated hind, and Avas in part sujijiorted l,iy the 
j adjoining land, so that a grant by the owner of 
the adjoining land of sucIi right to .support may 
I be inferred : for rights of this sort can have their 
' oriii-in onlv in grant, v, Srotl. 3 M. 

^ W.' 220 : i 11, H. 31 ; 7 h. .l‘, Kx. HU 

1 Hight to prevent ’Working of Mines.] — 

I A. sold laud to B. for the purpose of an iroii- 
'■ foundry. Adjoining the himl so sold to B„ A. had 
' other land, under Avhieli was co il. A. aflei-Avards 
I leased the minerals to C., who commcuced work- 
iu.g the coal AA’ithiu sue.h a distance from the laud 
i of B. as to be reasonably calculated to endanger 
I its stability : — Held, gmuml for an iujimetLou 
I against A. and C., althougli no actual daimigo 
I had been sustained bv B. SifIdo/i.s v. S?io?'t. 40 
, L. J., C. P. 7i)5 ; 2 C.‘P. D. .572 ; 37 L. T. 230. 

I Right to Damages for Subsidence.] — The 

i iilaintiffi was OAvner of a. house erected in 1834 on 
j solid ground. Previously to the builditig of the 
i house, a portion of the minerals had been gotten 
i under a g.irden Avhich arljoincd the house. In 
j 183S, a portion of the minerals Avas gotten under 
j the defendant’s laud, which adjoined the .ganlen. 
i In 18.5.5 the defeudaut commcuced getting out 
I the rest of the minerals under his land. In 1857 
; the plaintiff’s laud sunk, and the house Ava.s 
i injured liy the defeiidaiit's mining operation.s. It 
, Avas found by tlie jiiiy that the sinking of the 
j plaintiff’s laud w;is caused by the defendant’s 
I workings ; that some dain.agc Avoiild haA'e hap- 
j iieiied, but. not to the same extent, if the garden 
] ground had been left solid: that the defeudaut 
I knoAV of the excavations under the garden : that 
j the laud would haA'C sunk in just the same 
! Avhethor there was a house on it or not; and 
I lastly, that the damage to the house Vjy the siuk- 
, ing was 3t)lff. ; 250/. occasioned solely by the 
I defendant’s workings, and 50/. damago.s caused, 
; in ])art, by the excavations under the garden; — 
i Held, lii'sf, that in-asmuch as the sinking of the 
! land was in no Avay caused by the Aveight of the 
i liousc, he Avas entitled to recover Avhether he had 
acquired a right to support for his fouudatious by 
the defendant’s soil or not. liroir.iw v. Jiidjim, 
4 H. k N. ISff ; 28 L. J., Kx. 2.50. 

Held, secondly, that although the exoavations 
under the garden oontributed, to the extent of 
50/. to cause the damage, the plaintiff Ava.s 
entitled t,o the AA-liole 300/., because if the ilefen- 
dant had not done the wrongful act complained 
of, no pai-t of the damtige Avould have occurred. 
Ih. 

But see also Love v. Bell, infra ; and CoUHfitt 
Wateemn'hs Co. v. imon, 22 Q. B. JJ. 318 ; CO 
L. T. 360 ; 53 J. P. 373. 

Continuous Subsidence caused by One 

Excavation— Accrual of Cause of Action.] — 8ee 
Cnmhie A^ Walhend Local Boat'd, 60 L. J., Q. B, 
392 ; [1891] 1 Q. B. .503 ; 64 L. T. 490 ; 55 J. .P. 
421. 
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I ^,r r i' 

arj\ in_iui3 caiDsed by such working j co.al-iiujies I 

.unst iiuyclnim lor sucli j underlny the iilaiiitiff’s hoiD 

-^umiKlti. 5 he copy, port tor the roof of the min 
. "1^1?*:^.?^™’''-^''''®' I of the land subsi 

:.r:':- to | was damaged to an amount 

recoverable under the provis 
mentioned. This mode of w 
usual ami proper in the distri 
. . ivere .situate, and tlie 
5 origma worked. The land on 
-. -.- It caused hou.se .stood would have 
mid damaged there wa.s any lionse on 
! Ma.s not the plaintitFs were entitled ti 
niine.s ami j 
tlie lea.se to the defemla 
O , i defendants were liable to pa 
I eonijjensation bevond tliat ' i 
1 by Prescription or Custom.] i 
>m-e may be a valid claim bv I ^2 7 t P 

IS om ,n a manor, for the lord j Zmv- v. 7>// T! T^n v 
)\M.rk mines so as to de.strov I 2S(J ; ni L T 1 • a>i wS‘. « 

tlie detendants had, by virtue 
Minerals-Manorial Rights.] tSMdaSfv^!^^ 

do.s.r,g a moor, being the waste l wntv 1 «'* 

iuimissioiier.s were direemd 'V/'f* were, by vi 

thenaK,ran.nngstt ee wi s 

im-imn dwolling-l.ouii "dUdn it ’ 
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freehold land 

pensatiou for „ 

to cerTain buildings iiuthoi'ised hv 
. erected on the - - ’ ' ’ ■ 
his heirs ami t 
his heirs am! assigjis, ; 
ilamagc. The deed wi 
rolls nor referred to in the surrender. ' 
hold land was aft erward.s conveyed t-iif 
by the purchaser and tl,e lords of the 
tlKi church huilfhiig commissioner, under whom 

aop am,, ff took. _ Neither the l^rds^,f tta 

noi tlK‘ eoimmssionci-s. nor the plaintiff had 
notice ot the deed. The del'enda!it. vd'o tlmk 
the adjoining Irecliold land unde,' the 

the' '!!’ ‘''r'"? <l-ic mines in i 

the latid ot the plaintiff to sink. a„d 
tlie buildings thereon : — Held that he 


' h'n’. 
Insure 


J. 1 a C(.inse(:}uenee: 
led, and the house 
exceeding the .suin 
> ill tlie net alx'ive- 
irking a mine wins 
it where the mines 
ew were skilfully 
ch the i)laintitT’,s. 
lei down, whctJier 
or not ; — Held, that 
to have their hotiso- 
miiienils comjirised 
mis, and that the 
t.v to Ihc plaintiffs 
mentioned, in the 
to. /fr//. V. Loir. 

■ 1>. a-l?: 48 L. T. 
sVtlinned, fcl. N., 

■ -af ; i> Ziip. {’as, 
-h‘> ; 48 j. p. nil!-. : 


Land compulsorily taken by Railway 
1, I? superfluous Laud.]— .Under 
ami (.J et the Hail way Ulauses Uonsolida- 
•e ‘.7 have an opti. m tc 

of'sm.'ii ^ ^he minerals in 

t such purchase or of iiayuieiit of com- 
n<u, as iigainsi the railwav company 
wetr'^i ’’ ^ Pi'ovidcd 

m to the nsual manner of working such 
n the district where the same .shall be 
liie purclia,ser of sucli land as .suner- 

^u face than the railway company nos- 
I pmntnvi/ v. Clanton, ->2 h/j. ‘n ii 
i.. T. 288 ; 81 \v. it. (Xi-j, . .17 I p ^i'n ■ 
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cffcciuiil })y 57 (roo. 3. c. 100, s, 25, for that Implied EeBervation — BTeeessity — Adjoining 
act was inunulul to rontody tlofocts in the mode Tenements.] — In 1797 a lease of two adjoining 
of eonveyaiicu, and not in the subject-matter houses was granted ending in 1 895, The houses 
conveyed, and that the property in llic clay were afterwards sub-let separately, and in ISfit. 
under i ho twenty pyrcdies did not pass by tlio eacli was held under a sub-lease, which ex]>ired a 
deed of 1799. \VJtidhimw \\ Ecelriiiadieal C(m- few day.s before the head lease, the one by A., 
mL\iiU>nei's, i~ L. J., Ch. 129; 7 (Jh. I). 375; 37 and the other by B. Up to that year neither 
L. T. Hlf). house supported any part of the other. A., with 

Held, tilso, that, on the eviilenco, the grantees the permission of B., had raised the wall between 
of the .surfatio were entitled to ,sup|,iorfc as agtiinst the gardens of the houses by about two feet, and 
the grantees of the clay. Ih. in October, 18(!i, B. agreed to let. A. maintain, 

the wall during the veinaiudcr of the head lease, 
Subterranean Water.] — An owner of land has less the Last twenty days thereof, in considera- 
■no right at eomrnon law to the HUi>port of sub- tion of .5.s'. a year. In 1.S7U, B.’.s sub-lease having 
terranean ’sxnXev. Ptrpplawell v. JloclliinnoUy'dx^ been assigned to C., he, with A,’.s permission, 
K J., Ex.^ I2f; ; L. K. 4 Ex. 248 ; 2U L. T. .578 ; 17 built witii boam.s into the wall, and A. agreed 
W. H. SOti— Ex. Ch. that 0. might maintam and enjoy the wall 

during the remainder of the head leasOj less the 
Canal.]— W atee. last twenty days thereof, in eonsideration of bg. a 

year. In 1871, A., without surrendering his 
.sub- lease, obtained a new lease for 999 years, to 
2. Ehom Ar)JOi]N'ix& Buildteos. reckoned from that date, but as regarded 

l)03session, to t<akc effect from one day after the 
Damage— Liability— Employer and Contrac- exi.iration of the .subsisting head lease" of 1797—- 
tor.J— Where ancient_ buildings belonging to that is. 189.5. In 1889 C. also obtained a long 
■d|fFercnt owners adjoin each cither there i.s a lease of his house framed in the .same way. By 
right of suiiport froni the building as well as the lease of 1871 the lessors reserved the mme"s 
‘from the land ; and this right of support can be and minerals under the demi.sed property, but 
claimed under the provisinn.s of the Prescription nothing further. A. thereby covenanted to keep 
Act (2 &: 3 Will. 4, c, 71). The mere fact that up the value of the demised property by main - 
the support is derived from property which taiuing and repairing the then existing house, 
belongs to an ecele.siastical corporatiem does not or by rebuilding or improving it, or by erecting 
prevent the right of support being acquired one or more other houses in lieu of it or in addi- 
under the act. But the onjoymeut of the right tion Ito it ; and that he would not do anything 
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fe. exeniterl to T. a convejMnee oE his pieoe of 
aocovdins to Ihe affroiiiiient, wheroby T 
coveiiaiilefi to pave the intended street. In 1877 
H. apTeoil to convey to T. the site of the in- 
tended- sti-eet. Tills agreement coni a ine( I reeil-als 
ot the mtention to make the street and of the 
conveyance of 1804, and was made subject to 
any rights of way existing therein. In ISSl tlie 
detendaut, who had inn-chased the laud on tlie 
otiier side of the wall, pulled down part of the 
wall, thus destroying the plaintiff’s shed. The 
shed had stood upon the site of the intended 
street evei- since its first erection. The jdaintilf 
hroiight this action for damages on the ground 
that lie had acquired an easement to rest his shed 
on the wall; — Held, that the covenant in the 
dee([ of 1801, and the recitals in that of 1877. 
amounted to an acknowledgment bv the defen- 
dant that ui) to 1877 he might at any time have 
been oomjadled to ]mll down his sliod, and was 
njconsisteut with an enjoyment as of right of 
an easement nf snppoi-t for it from the wall 
: 24 Gh. D. 78y : 

4i) L. T. 99 ; 82 \V. li. 106. 


—riif/ht of Support. 1188 


EASEMENTS AND PEESCRIPTION- 

! Seinble, such stipulation, covenant or obliga- 
tion cannot be inferred merely from tlie fact that 
the wall has been on several 'occasions reiiaired 
by the owner of tlie WiiU or his Jiredeccssors in 
title. M. ; 


Inserting Beam or Eafter in Wall— Alleged 
Trespass. ]-The plaintilf and the defendant 
•wm-e m possession of adjoining houses, both of 
wliieh were ancient messuages. The plaint iff ,s 
house was considerably higher than tlie defen- 
dant's house, and was built up amiin^l; the 
western wall of the defendant’, s house, to the 
height to whicli such western wall extended, 
up to this height there was no other wall 
between the two houses, but the plaintiff .-dlcged 
that on the top of the. we, stern wall, and above 
the roof of the defendant’s liouse. an external 
wall was elected at the time of the building of 
the plaiTitifls house, forming pari, thereof, ami 
supporting the roof thereof. The western wall 
on the top of which the external wall had been 
erected, was admitte.! by tlie jilaintiff to lie the 
property of the defendant, .siilijeet to all ri'dit-s 
the same In favour of Abe 
plaintiff s house. The external wall erect oil on 
the_ top of the defendant’s western wall was th(> 
plaintiff alleged, his property. The dofondant 
being desirous of adding to the heiglit of his 
house, remoi-ed some of the .stones coniprisinf- 
the pternal wall, and inserted in tlie holes 
thoreby inado certain beams, for the piiriiose of 
Sitpportnig a new roof to his house at a greater 
height than hi.s old roof. The plaintiff claimed 
an m] unction to restrain such act.s, on the 
ground that the defendant w.as a t.-ospas.S? 
IliL tlcfcndant alleged that the wall was his 
but admitted that the plaintiff had ccrtail 
lights in respect to the wall which he, the de- 
toidant had not in any way interfered with 
Hek , that the plaintiff had been in enjoyment 
•nnrm “1 possession ; and that 

nothing had occurred to displace the defendant’s 

Stfon f tliCTofore, that the 

action failed. II- adAiiujUn v. Naylor, 60 L. T. 480. 


Party Wall— Implied Covenant by lessor.!- 
I The defendants were ownors of two houses in i 
[.street, numlien-d 88 ami -(0, and of a gutewa' 
under -it) and adjoining 8. In 18.77 they d, 


■^1 — r* -■-» -xw.M i.-uc,y demised 

die house No. 88 for a term of 21 years, t he it -a. so 
containing a covenant by the lessee to rejiair iili 
walls and party wtills : belonging to the prevni.ses. 
In I860 they granted a lease to tlie plaint iff of 
, the house No. 40 for a- term of 11 years, siiliject 
I to a similar covenant to rejiair wails and riarty 
walls, _The wall, onthe side of the gatewav 
separating it from No. 38 was a party wail 
I between the gateway and the house No*. 38 to 
the height ot the first lioor. The liouse of the 
'plaintiff, No. 40, was built so as to e.xtend iii'part 
over the top of tlie gateway and to rest rniorh 
this party wall between the gateway and the 
house No. 38 and to ).)c snjijiorted b^ it. Tlie 
plaintiffs covemint fo repnii- did nnr‘ex1end to 
this wall, iind Ihere was no covenant Iiy tlie 
defendant.s to keej) it in rejiair. In 1874 it was 
discovered that (he walls of that part of No. 40 
which was above the gateway wore giving way, 
Jhe damage was owing to failure of supiiurt 
from tlie party wall, wliich had bulged in (iouse- 
(juonco of the pi'essure upon it from the idain- 
tifl s pj-omlses Held, that, there wa.s no implied 
covenant on the part of the defendants to. 
.siipport the idaintitfs jiremise.s, although it 
mighr. be an answer tii an action upon the plain- 
tiff ,s coTCiiant to rupair, tliat the repair laid been 
rendered iin}io.ssib]c, by the neglect of somt‘ lu-e- 
mlunl, obligation on the part of the defemiants. 
(Mvoh V. (Urdlrro fh., .jr, L. d., Q. 1? 2‘ko ■ 

1 Q. B, D. 234 ; 34 L. T, j 24 W. ll, 677. 

E. WATEIlCOrmSES. 

WAT.Ii:R. 

E. OTHEll EASEMENTS. 


Wall adjoining and supporting Highway.!— 
M here a servitude of support, to a highway bv a 
wall has been acquired, the owner of the llijh- 
^ of the wall, in toe 

absence of expro,ss stipulation to that effect in the 
mstrumeutCif any) creating too easement, is 

inbufficient to .support and maintain the highway 
61 L. J., Q. B. 8o7 ; 46 L. T, 388 ; 46 J. P, 437! 


Projecting Eoom,]— C., being owner of two 
adjoining houses, sold one of tlicm to H. “ as the 
same was Uien in the occupation of the tenant 
I t ime of tlie .sale neither C. nor 

ill' 'what was afterwards discovered to be- 
the tact, that a room on the first-floor level 
torming and used as part of the house retained 
by G., projected into the hou.so purehased by TI 
1-1. pulled dovm the house purehased by ]iim,*amE 
erected on its site a building wlii'ch iiartly 
c.xtendod over the projecting room of O.’s house, 
outdid not rest upon or otherwise interfere with 
It. Upon a bill filed by C. to restrain Tl so 
building above Ins project iiig room r—PIeld, t hat 
the projecting room did not carry an v thin"' 

! above or below it ; that IT. was the owner*of the 
column of air above the room, and entitled to 
build m manner above mentionci i. Corlwff v llill 
39 L. J., Ch. 647 ; L. E. 9 Eq. 67.1 ; 22 L. T. 263^ 

Sight of Eavesdrop.]— A. was the owner of 
■ premises, the eaves of which iirojectcd over 
adjoining land of B., and had become entitled bv 
lengdh ot user to have the rain-water drop from 
such eaves on to the land. A. in rebuilding Ids 
premises earned the wall abutting on B.’s land 
to slightly greater height than before, and con- 
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^equentIyraisx.,l.heIi.i..htofth... . , UgQ 

<.ie.‘^ln>ve,r -. ,1 not thereby portion to bn 3 ards, and permitted oAe 

ifS?sSSSS^ 
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^^Wic-house.]-The plaintiffs 

to affix^a 'sim^biild claimed the ri^ht the ”o\vneV of '"the™'*^' encouraged bj 

iigglgi SHi23~Ssi 
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occasion slioulfl require for tlie purpose of .repair- 
ing thei r vva) ei'-pipes, relying, as regarclerl some 
of the sti-eets, on alleged irrevocable licences 
granted Iry the predecessors of the local board 
of F. (i.e., the surveyors of highways), and as 
regarded other streets on presci'iptiou ; — Held, 

( 1 ) that the claim of the corporation was to 
commit a nuisance : ( 2 ) that it was not in the 
power of the surveyors of highways to grant the 
alleged licences ; (3) that, therefore, as a grant 
could not be presumed, the corporatiori coidd 
not obtain the right claimed by prescription. 

JPreston Corporation v. Fulwood Local Board, 

53 L. T. 718 ; 34 W. K. 100 ; 50 J. P. 228. 

I, Genkeally, 119i 

Erection of Sign-post on Common.] — The 
Metropolitan Commons Act, ISiiG (29 A; 30 Viet. II. Chuhch OP En 
c. 122), s. 15. enacts that no estate, interest or ^ a, .it - a 
right of a profitable or beneficial nature in, over, 

or afrecting a common, shall, except with the 2. Bishops, 119^ 

consent of the person entitled thereto, be taken 3. Beans, 1202. 

away or injuriously affected by any scheme 4 . jWelidcacons, 

under that act without compensation being made r, Q/no/ig and ( 

■or provided for the same. A common within , ,7 

the meaning of the act was placed under the ’’ ” 

management of the Metropolitan Hoard of Works 1'^''''?''^ 

by a scheme confirmed l)y the Metropolitan 1206. 

Commons Supplemental Act, 1871 (34 & 35 Viet, 
e. Ivii.), Paragraph 5 of Ihc scheme gave the 
board power to make by-laws. Paragraph 13 
of the scheme secured to all persons such estates, 
interest or right as they had before the con- 
firmation of the scheme. The hoard made a 
by-law forbidding the erecting on the common 
of any posts or poles, or any building of any 
kind. There was a jjublic-house adjoining the 
common, and near to it niiou the common had 
stood for forty years a post bearing the sign of 
the public-house. The sign-post having been 
blown down, the mortgagee of the public-house, Convocation and Canons, 1221, 
at the reqxiest of the occupier, erected a now one. 

He was afternnrds convicted under the by-law COLONIAL ChdbCH, 1223. 
of unlawfully erecting the new sign-post : — Held, ’ 

that a sign-post having stood for forty years, an 
easement had been gained in respect of the 
public-house ; that as an incident to the easement 
the right existed of repariug the sign-post when- 
ever it vtms broken : and that the easement was a 
beneficial right preserved by the Metropolitan I yj^ guioNY 1233. 

Commons Act, 186(5, s. 15, and par. 13 of the ’ 

scheme relating to the common; and that, Exchange oe Livings, 123' 

tore, the conviction could not be upheld. Jloare ' ’ 

V. Metropolitan Board of Worhs, 43 L. J., M. 0. 

65 ; L. B. 9 Q. B. 296 ; 29 L. T. 804. 


EASTER OFFERINGS, 


ecclesiastical law, 

[Bi- A, LAWKENCE.] 


10. Bisciplirw. 

a. Generally, 1214. 
h. Offence, 1215. 
e. Punishment, 1216. 

11. Ueshjnation, 1219, 


V, Advowson and Presentation. 

1 . Advowsoii, 1226. 

2. Presentation, 1232. 


VIII. Endowment and Augmentation of 
Livings, 1238. 

Right to cut "Wood — Grant from the Crown.] — 1 
Deinurrer overruled to a bill hy the poor of a [ IX, Mode of filling Benefices. 
parish, claiming right hya grant from the Crown 
to cut wood on waste lands within a royal forest, 
for their own use, and for sale to the other 
inhabitants of the parish. Willhigale v. Mait- 
land, 3(5 L. J., Ch. 64 ; L. B. 3 Eq. 103 : 12 
Jur. (N.s.) 932 ; 15 W. B. S3, 

Semble. such a claim would be bad if alleged 
on the ground of prescrij)tion or cuslom, or of 
a grant from a private individual. Ib. 

Grants which would otherwise be bad may 
be good if made in derogation of the forestal 
rights of the Crown, lb. 2. Quurc Im 2 }edit, 12o2. 

. . „ 1 « 3. Collation, Institution and Induction. 

Of Commons.]— Common. 1254. 

Of Fishing. ]-&e Fish and Fishery. 

6 . Ai'oidanec,12oij. 

J. K. 6. B.\ght to Profts during Vacanc)j,\2ol . 


1 . Pre, mentation and Komination. 

a. By the Crown, 1240. 

b. By Ecclesiastical Persons, 1240. 

c. Bv Parishioners or I’ublic Trustees, 

1243. 

d. By Private Persons, 1247. 

e. Bv Parceners or Joint Tenants, 

1250. 

/. Bv Mortgagors or Mortgagees, 

1251. 


J. K. 
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X. Uxiox OF r.EXFFICi:.< 

XL Xox-Rf^tdkxck, liMO. 

Xir. ClIAi£GE.S ox BEXEFIGES, 12G:}. 

XJIJ. I’UOPEEiTr. 

]. Aflroirfiiiii iHid Pi'eHentuUm — Sec ante, 
■ V.' 

2. Pharyt-ii on Bowjicvn — See ante, XII. 

:i. Z-'./.vOss 

4. Pui'ehnnen foe Pithlie Undcrtaldufjs^ 
rim.: ■ ■■ , , ■ ' ' 

!j. lyilapidutioii.'i. 1277. 

(i. irfoy/r, 1281. 

7. Itiiiiaira. 128,5, 

XIV. Seque-stkatiox, 1287. 

XV. 0iH7iicnE.s AXij CrrAPELS. 

1. Genn'ulhj, 12'.).5. 

2. Cinincenition, 1297. 

3. sue, 1298. 

4. Prlvafc C/iupels, 1299. 

5. Dhtnrt (lliurcJies ami Chapels. 

n. Orearion and Formation, 1300. 
h. Feo.s and Duos, 1303. 
c. Eating, 130.5. 
e. Chancel, 1305. 

7. (riffs for Church Building and Endow- 
ment, 1308. 

S, Apportionment of CharitaUe Gifts, 
1310. 

9. Easter and other Offerings, 1312. 

10. Bells, 1313. 

11. Keijs, 1314. 

12. Begbter Boohs, 1314. 


XXIV. Oegaxest, 13.50. 

XXV. Sextox, 1356. 

XXVI. Pews, 1357. 

XXVII. Church axd Cpiapel Rates. 

1. Malting. 

a. Generally, 1362. 

h. Under Local or Particular Statutes. 
1363. ■ 

c. Under Church Buihling Acts, 1360. 

d. Notice of holding Vestry to mtilcGi 

1367. 

(3. Voting at Vestry, 1307. 

f. Refusal to make, 1369. 

g. Chapel Rates, 1371. 

2. PiMication of, 1%12. 

2. Property 'Batcablc, 1212. 

4. Appeal against, 1373. 

5. Borrowing on Security of, 1374, 

6. BTow Enforced. 

(7. In Ecclesiastical Court, 1376. 
l>. In County Court, 1379. 

c. By Proceedings before .Justices. 

i. Generally, 1379. 

ii. Jurisdiction of Justice.s, 1380. 

d. By Distre.ss, 1384. 

<?. By Indictment, 1385, 

XXVIII. Peactice axd Procedure ix Ec- 
CLE.8IASTIOAL Matters. 

1. Gencrnlly, 1386. 

2. Ecclesiastical Officers, 1394. 

3. Consistory Court, 139.5. 

4. PuUio Worship Itcgulatkm Act, 1395. 

5. Monition, 1399. 


XVI. Divixe Service. 

1. Generally, 1314. 

2. Preaching, 1315. 

3. licredos, Communion Table and Service, 

Ornaments and Vestments, 1316, 

4. Alms, ]322. 

XVII. Articles of Religiox, 1323, 

XVIIL Hohij.ies axd Docteixe, 1325. 

XIX. Rubrics, 1326. 

XX. Facclties. 

1. Generally, 1328, 

2. As to Cathedrals, 1222. 

3. A.9 to Churches and Chapels, 1329. 

4. As to Churchyards, 1336. 

XXI. Ecclesiastical Cohmissioxees, 1337. 

XXII. Churchwardexs. 

1. Election and Apjtointmcnf, 1340. 

2. Legal Position, 1345. 

3. Swearing in, 1347. 

4. Duties, Bights and Liabilities, 1348. 

XXJII. Parish Clerks, 1353. 


6. TPlvY.y Be En'communioato Capiendo, and 

Be Coniumace Capiendo. 

a. Do E-xcomniunicato, 1401. 

b. De Contiimace, 1403. 

7. Quare Imgmilit, 1405. 

8. Prohibition. 

a. Generally, 1406, 

b. When the Writ goes, 1407. ■ 

c. Practice and Pleading, 1410. 

9. Appeal, 1412. 

XXTX. Glebe, 1413. 

XXX. Tithe.* 

1. Commutation, IWo, 

2. Merger, 1418. 

3. Inclosure Acts, 1418, 

1. As between L:indlord and Temnt, 1419 . 
h. Bates and Taxes, 1421. 

2. Extraordinary Tithe, li22. 

1. Presenjption xiet and Statute of Limita- 
tions, 1424. 

8. Bedempiion, 1426. 


Gases relating to quc.stions of tithe prior 
to the Commutation Act, of 1836, are for the 
most part not included. The reader is referred 
for them to Chitty’s Equity Index, 4th Ed. 
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9. Hamixsion, 1421). 

10 , Rimvery. 

(f. By Distress, 1427. 

By Action, 1429. 

U. I/h Londtm, li‘d0. 

12 . Other Mattcrsveluimj to, 1433. 
XXXI, BmiiAJj. 

1. Duties and Itiffhfs rosyectirif/, 1433. 

2. Xm-iee, 1436. 

3. Dvrial Boards, 1437. 

4. Hates, 1439. 

0 . Okuvehyurds, Cemeteries 

1439. 

6. Fees, 147)2. 

7. Mi)rttiarie.s, \i:~)7. 

8. Cremation, 143S. 

XXXII. Vestry. 

1 . Constitution, Fowen 

1459. 

2. Proceedings of. 

a. Meetings, 1461. 
h. Presidency, 1462. 

c. Eiuiling Effect of, 1463. 

d. Voting. 

i. Qualification, 1463. 


epithet, or mark of respect ; andai.crw.o prefix: 
the word to his name does not thereby cL-lim toT) 
Kiel's. Feet X. Smith 45 Tj T 
-P a ’ ' ' • w. ih 3^ 

HolyOrders-PorgingIettersof.i_Thef().-Hiao 

of letter.s of orders i.ssued by a. bishop, certifyino 
that on a day and at a place mentioned therein 
A. was admitted into the holy order of .leaeons’ 
aceoiding^ to the inanner prescribed by tlie 
nrdai I'i^htly and canonically 

I oi^ainod deacon, iji testimony whereof the bishop 
had caused 1ns episcopal seal to be affixed thcre- 
uiito, is not the feloniously forging of a deed 
within the 24 A 25 Viol. c. ilS, s. 20, ahheS 
s«ch forgery is a misdemeanor at common law 
Beg. V. J/orton, 42 L. J., M. 0. 58 • L E o o r 
22; 28L.T,.152;2] ,V, K. «2» ; Is'Cm, U. Ca,4': 

forffllscK^*^^ I® of]— Where a person is indicted 
±01 falsely pretending to be in holy orders and 

OhmJh o? according to the rites of 

the Chinch of England, the mere licence of the 
bishop to a curacy, or the institution by him to a 
benefice, which renders a clergyman compellable 

boSi coi! 

person charged 

tSvh 1 rtie letters of ordeivl’on 

V. £uwo^o% 

P^socution to .show that 

£s Imid mif charged 

SiSin V Seiaime and put forward as a 
mh nrSrf l““sel£ a.s a person in 

K? ; It is not incumhent on 


and Burial 


dnd LiaMlities, 


ii. Mode of, 146^ 
e. Audit of Accounts, 1467, 

3. Diahility of Vestrymen, 1468. 

4. Vestry Cterh, 1468. 

XXXIII. EoMaur CAinoLrcs, Dissenters. 

Quakers, Jews— X ee Religion! 


iicoleaiastical law, of what it Consists. 1— The 
ecelesiastioal law of England is not a foreign 
l^w of England, 
wider sense which 
apprOYGcl customs 
' +L ^bich form law, including not only 

TwJf p ndministered in the Courts of Qiieeni 
the ^ Icas and Exchequer, to which 

the teira “common law” is sometimes in a 
narrower sense confined, but aho that law 
f chancery aiul commonly called 
^ administered in the 

0 rts ecclesiastical, that last law consisting of 
Snv.i ?“^®ll^^^tions ecclesiasticah S 

ShiJ the consent and cu.stom 

within the realm— and form, as is laid down the 

and ai e, altered by statutes. When the question 
arises. What is the English ecclesiastical\aw ? it 

L f ff 


■Custody — Transfer to Poreiga 

custody of documents in the 
: or ecclesiastical records belong- 
is vested in the con- 
01 London, and any disposal 
aulhorrsed by an order i.ssued by 
31 London. The c.ourt may, in 
Its discretion, on the application 
Allied representative of a foreifoi 
le restoration to such Power of 
cuts of national and historic 
Vayjhncer, In re, [1897] P. 208 • 
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of his visitation is not su material jis to lay a pose of vindicating the coiuluefc of the Lishop. 
ground for prohibition; because any error or LamjhtoH' Siulor ttutl Man \) Moore, 

defect in ihe manner of the visition may bo P. G. (if.a) dlS ; -12 L. J,, P. C. 11 ; L!i 1.4P. G. 
remedied bv appeal. ICilthiiv I^Jilshop') v. DuhUn 495 ; 28 L. T. 377 ; 21 W. E. 204r. 
iArrhhhshnpX 2 Pro. P. C. 1 79. 

Visitation— Authority of Bishop,]— Mandamus 

to the dean and chapter of II. to rc-store the 
2. Bishops. prosecutor to the office of head master of the 

’ TT t o- tr c b'l'ammar school of the cathedral, lleturn (after 
Election and Consecration. j— Under 2oflcn.&, setting out the statutes of the founder ()f the 
c -UK a. 5, after an election of a btshf^) by a cathedral church, hy which the hearl master of 
dean and chapter Ity virtue ut a conge dclirc the grammar school was to be elected ).v the dean 
and icttei s miwve:-— Lleld. by Lord Ueninau, .m,t chapter and the bishop was apiioiideil visitor 
and Lrln. J., that the archbt.shop. upon issue fd of the cathedral church), that the prosceutor had 
htTim pat.nt to conhrin the dw lion, is boimd not appealed to the bishop. Plea, that writim- and 
aming merely iniui terially, to eoutirm the bishop publishing a pamphlet was the cause of renmval 
elect. ;ind has no authority to nitir any oppo.si- of fpo pi-oseeutor from his office : that the bishop 
turn advanced against him : by 1 atterson, ,J., and ^yas formerlv the dean of W., and tliat the 
Coleridge, J., tliar. contirmatiun is a 3 udicial act, mutters eontaiued iuthepamiihlet. which related 
wiiich the archlnshop is to fondnet according to to the improper application of the funds of the 
the piriiieiples ot the canon law, ami that parties cathedral church of W., were written and pub- 


opposing are entitled to :i].pearin his court and pshed of and eoneerning the bishop as such 
enter their objections, and a mandamus will he former dean ; that the V'oseentor wrote and 
for not allowing opposers to appear ,and be heard, published the ptimphlct with the iiiteiition of 
lhp.Y.Catitn-hury{Archb>.sluqK)Ilam 2 )dni^^^^^ tittribiiting to the dean and chapter while the 
11 y. B. 48, l ; 17 L. J., Q. B. 2.)2 ; 12 Jur. 81)2, bishop wa.s dean of W., the same indentieal neg- 

l< 2 Ct and improper conduct with inspect to the 
Jurisdiction and Functions.]— Bi.shop.s may cathedral church of ^Y. ami in and about the 
grant ancient offices, with the ancient fees, as application of the funds and endowments relating 
they have been usually granted before or since thereto, as were charged against the dean and 
l Eliz. c. 19. TreUugup Y.Whicheder iBWwj)), chapter of E., with respect to the cathedral 
J .7 • • 7 - 4 - ^ church of E., and in and about the misapplica- 

_10 11 Yiot.c,\}8, (lepifiii th3ji<rt.^fhctum of tion of the funds and endowments relatin*^ 

itxhojfji in their dioeene. thereto ; that passages in the pamiihlet were 

bemble, that this statute does not apply to the written and published with the intention of 
act of issuing a sequestration on a levari facias dc imputing to the bishop, as visitor of the cathedral 
Bonis ecclesiasticis by a bishop, in which he acts church of E., a knowledge of the misainilication 
as ecclesiastical sheriff, who is a mere ministerial of the funds, in violation of the statutes of the 
officer. __ Phelpti v. St. John, 3 C. L. E. 478 ; 10 cathedral church, by the dean and chapter ; ' and 
Ex. 895 ; 24 L. J., Ex. 171. that the dean and chapter had declared under 

In 1836, the archdeaconry of Dorset was, by their common seal, that they removed the prose- 
fin order in council, dissevered from the diocese cutor from his office in conseimence of his having 
ot Bristol, and annexed 1 o the dioee.se of Salisbury, written and published in the pamphlet passa^ms 
After the annexation, S., who had been registrar untruly alleged to be libellous and directed^as 
ot the bishop of Bristol, eonthmod to act as rogis- well against the dean and canons of the cathe- 
trar under the bishop ot balisbury. In 1840, a dral church of E. as against the bi.shop of the 
writ of .sequestration against the red or of a parish dioce,se, and likewise against the deans and 
wnhui the archdeaconry was directed to the then canons of other cathedral churches: that by 
Bishop ot Balisoury, and delivered to S. Beques- reason of the premises the bishop had such an 
Orators were appointed under the seal of the interest in the cause of removal of the pro,se- 
bishop, and the writ rem.aiued in the office of S. cutor as to disqualify him from acting as visitor. 
Iho bishop of bahshury having tlicd, and a new By the 35th statute, De Gorrigendis Excessibus, 
toishop having been ajipointed : Held, first, that “ Si qui.s niinoruni caiionicoruin, clericonim, aut 
the suceceding liishop was bound to return the alionmi ministroruin in levi culpd didinq uerit 
writ directed to his predecessor ; secondly, that arbitrio decani aut eo absento vice-decani corri- 
althougli tlie writ, if directed to the bishop of gatur ; sin gravius fuerit delictum (si justum 
Bristol, might have been valid by (i 7 MUll 4, judicabitur) ab iisdem c.xpellatur a quibus fuifc 
•c </, s. 20, yet that, under the above circum- adinissus.” The 38th .statute, De Visilatione Ec- 
'+v object to tlie iorni of clesiic, by which the bishop wa.s ap[)oiiitGd visitor, 

llie writ, i contained the following clause : “ Gmniaque 
, faciatqu{padvi.sitatorisofficiiimde jurepertinere 
Temporalities of vacant Bishoprics.]— The ilenoscuntur.” Upon demuiTor to the return 
temporalities ot a vacant bishopric are hi the Held, first, that the 3oth .statute diil not give the 
hands of the king, till the bisliop sues his writ dean and chapter authority to act as visitor of 
ot restiliition of the temporalitie.s ; and, if a the grammar school. Reg. v. RooheMer (Rean 
betiehce becomes void in the uieantirae, the tnul ChopterX 17 Q. B. 1 : 20 L. J , Q B 407- 
Grown may presenr to it. Tarrant, Ex parte, 15 Jur. 920 ’ ' 

Eomilly’s Hotos of Cases, 119. Held, .secondly, that the bishop being consti- 

T, . tuted visitor of the grammar school by the 38th 

Charge- Pnvxleged Communication.] — The. .statute, the cause of removal of the prosecutor 
■ciiarge ot a bishop to his clergy^ in convocation, from his office was not an excess of jurisdiction 
coutaiiiing defamatory matter in respect of a by the dean and chapter which could he made 
biynmn in the diocese who has jmblicly attacked the ground of a mandamus. Ih. 
the emiduct of the bishop, is a privileged com- Held, thirdly, that the bishop had not .such a 
municaiiun, if made bona fide, and for the pur- 1 pcmonal interest in the cause of removal of the 
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pru-'-fcutor as clip-qualified him from acting as When Mandamus will lie to a Visitor,], 

Tisitoi. Ih. — A nundtimu-. doo-- not lie to a \i^itor wlio lui- 

Aiirohibitioni.'S-Jiodio the bishop of Chichester, deprived a pri'bendary for incom iiieuey. J^t\cy. 
will) clfiiined a rioht to present hy lapse, under Chrater 1 Wils. 2D(). 

pretence of his visitatorial authority, to the office Nor to a visitor, to exercise his visitatorial 
of a canon residentiary of his church, it being a power over the temporalities of a cathedral 
freehold office, and the right. of election thereto in church, concevuiiig the intermediate ])riill1s, 
the dciin and chaiiter. ChlohcdP)- (JHnJiup') v. during the vacancy of a stall. Jfc.r v, UurJiuni 
llai’itwrd, 1 Tevin Rep. GoO ; 1 R. R. 331). (/f is// {)/?), 1 Burr. CiCu ; 2 Ld. Ken. 2!:lt!. 

Although a benefice is appropriated to a prior, A mandamus does not lie to a visitor, where he 
oradeanandchaptor, yet the bishop may visit, to is clearly acting under a visitatorial authority, 
sec how the church is served, and for contumacy Jip.r v. My QJiinIioy)'), 2 Term Rep. 21)0, 3-15. 
may proceed t o saspension. Hamsun v. DiMi a Nor to a visitor, to rest ore a cti ri i m, whom he hai f 
(Arahhishoj)), 2 Bro. P. 0. 15)9. expelled. iAvr v. C/irsfcr 1 "W. Bl. 22. 

The power of an official officer does not extend Nor to a visitor to reverse his own .sentence-, 
to deprivation. licy. v. Yot'k (Archbishop'), 2 Jb. 

G. & 1). .302 ; 2 Q. B. 2 ; 6 Jur. 4:12. The court refused to grant a mandamus re- 

According to general ecclesiastical Law deams quiring the visitors named in the charter of the 
and chajiters are suiiject to the visitation of the College of Doctors’ Commons to inquire into the 
hidiop as oidmaiy, and the Church Discipline mode in whicli the college nnder 20 & 21 Viet. 
Act (3 & -1 Viet. c. 8()) leaves untouched all c. 77, ss. 11(1, 117, had exercised their discretion 
power which the bishop might previously have as to the surrender of their charter, and the 
exercised in his visitations, except tliat of pro- dispo.sition of their piviperty. Lee, Hw parte, 
cceding against individuals by way of imuish- El Bl. A .El. 8153 ; 2S L. J., Q. B. 114:; 5 Jur. 
ment ; and, therefore, in the absence of any (k.s.) 218. 
direct authority to the contrary, he has power, 

as such visitor, to make orders on some definite Removal of Chorister,] — 'Mandamus to 

legal ground, but not otherwise, with reference restore H. to tlie freehold oiiico of chorister of a 
to any part of the structure or fabric of the cathe/lral church. Return stating the fomidationi 
cathedral church. Phillpotts v. Jioyd, 44 L. J., of the cathedral church, and some of the rules, 
Ecc. 44 ; L. R. 6 P. C. 435 ; 32 L. T. 73 ; 23 ordinances and statutes for the governance of the 
W. B. 491. same, providing for the expulsion of any of the 

lay clerks skilled in singing at the discretion of 

Authority of Crown.] — The visitatorial the dean and chapter, and aiipointing the bishop 

power of the Crown docs not remove the jurisdic- visitor to watch and take special care that the 
tion of the Court of Chancery, or prevent it statutes and ordinances were inviolably preserved, 
from o.xercisiug its functions in respect of an and to vi.sit the church, and upon everyone of the 
existing trust. JDaityars v. Itivaz, 2cS Bcav. 233 ; articles contained in the statutc.s, and upon every 
29 L, J., Oh. (38.5 ; (J Jur. (N.s.) 8,54 ; 8 W. R. other article whatever that concerns the state, 
225, advantage and honour of tlie church, to interro- 

gate the dean and all I'thcr ministers of the 

What constitutes being Visitor.] — 'Where clmrch concerning any misdemeanors or crimes 

a founder of a hosfiital directed, that if in making 'whatsoever, and to puni.sb and correct the same, 
up the accounts of the wardens hieniiially going and execute everything n’eccssary to the extirpa- 
out of office, any doubt should arise which could tion of vice, and judged lawfully to belong to 
not be dcciiled by the new wardens, &c., the the office of visitor : — Held, that the bishop, as 
ordinary should decide it ; and also gave to him orilinary and special visitor, had exclusive juris- 
the appointment of a master', upon the default of ilictiou to inquire into and determine the legality 
other persons to appoint, within certain times ; of the removal, and that an appeal to the bishop 
and power to correct or amove the master for for that purpo.se was the only mode by w’hioh the 
certain causes ; and also power io sequester the party removed could propuiiy proceed. Jieg. v, 
profits of the wardens, &c., in ca.se of the Chester (Dean and Chapter), 15 Q. B. 513 : liln 
, improper subtraction of a certain sum directed L. J,, Q. B. 485. 
to be kept in a chest for special pur})Ose.s, until the 

'money was icplaced ; and also gave to tlie onli- Removal of Curate-Discretion under 1 & 0 
nary the power of interpreting the statutes in Viet, c. 106, s. 98.] — Under 1 A 2 Viet. e. 106, 
case of any doubt ; and the founder also dele- s. 98, giving a bishop power to revoke, after 
gated to the dean and chapter of York power to notice, a cur'ate's licence, and to remove such 
remove the wardens, &c., consenting to mortgage curate for any cause which shall apjiear to him 
or alienate the. lands of the charity ; — Held, that to be good arid reasonable, the bishop has, subject 
none of the powers so delegated constituted a to appeal, the widest and must unlimited discro- 
visitor, so as to cxclu/lc the application of the tion. and may remove, not only for an act 
powers granted by 43 Eliz.c. 4 ; andconsequcnlly cognisable under the Church Disciiilinc Act, but 
that a commission of charitable uses issued out also for a cause which would not constitute an 
of the Court of Clumccry under that act was ecclesiastical offence so cognisable. No mode of 
■valid. Kirhby Haxensworth Hospital, In re, 8 jiroceeding i,s directlj’- or indirectly indicated b^- 
East, 221. the ae.t, and the bishoinnay take his own courscy 

^ _ unfotterd by any legal form or restriction pro^- 

Bishop’s Inhibition during,] — By the vided sucli course be in accordance with sub- 

■bishop’s inhibition, during his visitation, the stantial justice ; but this re/prires that the 
jurisdiction of his commissary is superseded ; a accusation sliall be suii'unontly definite to enable 
party resident within the commissary’s jurisdic- the accused to defend himself, and an ample 
tion may then be cited before the bishop’s official intimation of the matter to be inquired iutoy 
■principal. Beff, y. Thorog'ood, 3 P. <5: D, 629 ; 12 whether criminal or otherwise, is iiidisiiensahlc'. 
•A, & E. 183 ; 9 L. J,, Q. B. 211 ; 4 Jur. 937. . Poole v. London (Bishop), 5 Jur. (N.s.) 522. . 
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Commission as to Criminous Clerks, j — A bishop Action by “Eeceiver” against succeeding 

jj. Jini, ]^s'i’ure i-suiuir a eoininission of inquiry Bishop.] — Py a grant in 1801, a bishop granted 
iniit chaiges against a clerk in holy onlcrs, to 1*., a solicitor, ‘-the office of receiver of all 
ohligeil to' hear ohjeo-rinnsagaiiist the person who Issues, profits, sum and suin.s of money, arising; 
lias made ilieaj (plication TO the bishop. Ethrards, and issuing” from the possessiou-s of the see to 
part''. -13 L. J,, Ch. 350 ; L. 11. h Ch. 13S ; hold to P. by himself, or his sufficient deputy or 
20 L. T. 711 ; 22 W. E. 143. deputies, to be approved of by the bislioii and his- 

And tlie accused is not entitled to a prohibition successors for his life. The oAice of receiver was- 
sttiyimr prticeedings until the bishop has <lecided an ancient otllce, and had been exorcised before 
a }(Vi.;liniinary objection to tlie fitness of the pro- the restraining statute of 1 Eliz. e. I'.i, P. held 

the office under three successive Ijishops, during- 
the whole of which time he not only received the: 
rents, hut negotiated the renewal of leases, ami 
prepared the leases of the see, and likewise 
attended aU searches for records in the bishop’s 
muniment room,,for the performance of wliicli 
acts he received fees and emoluments. His pre- 
decessor in office had done the same. A., having: 
. .. succeeded to the bishopric in 183fi, refused to 
uiis V. claim of right to perform these last- 

. mentioned acts. Upon a bill, filed by P, against 
on m a smt ;_Hepp tPat, the plaintiff’s claim 

pro- -ivas not of such a nature as to induce this court 
to interfere to protect him without being well 
satisfied (which the court was not) that his legal 
remedy was insufficient to do him complete jus- 


Eefusal to Institute Cleric for Insufficiency of 
Learning.] — When- in a suit of duplex querela 
tiie bi.-hop'jusrifics his refusal to institute 
ground that, the iiroraovent is minus suffit 
litem turn, it is for the court to determine whether 
thc standard up to which the hisho]) considers 
tlie ability’ of the promoverit ought to come is 
such a standard as is reiiuired by law, - 

Ou-/ord idJldu)!)'), 2 P. iX 192. 

in the affidavit to leave the nionitii 
of duplex querela, it was alleged that tin ^ 
movent had ))e,en refused institution to a bene- 
fiee by the bishop of the diocese on the ground of 
iitsutticiency of learning. On application on 

behalf of the l.ishop the Amrt ordered that the . and, secondly, that the relief sought being 
suit should be tried, nut by act on petition and analogous to the specific performance of am 
answer but by plea and proof, and that the pro- agreenient, the bill must fail on the ground of 
movent should bring in his libel IK nj^^tuality ; the nature of the duties and 

ilie ibel of the promoveiit having been sub- ^y the plaintiff being such as to 

sequently bmugdit in a i-esponsive plea was filed possibility of a decree in this court 

on behalf of the bishop, al eging pn effect that ^ ‘«ompclli4 their specific perform- 

rite promovent on applying to be instituted had v. EL,j {nuhop), 2 yI & ColL 

been examined by direction or the bisJiop, anti q q 249 . 12 j Qp 271 • 7 Jm- 4-79 
that the result of the examination had conscien- ■ , 

tkrasly satisfied the bishop that the promovent Whether Covenant binds Successors.] — A 
was non idoneus and mimis sulficiens in litera- bishop, );y covenant to pay all charges, does not, 
tura. Thereupon the promoveut applied to the subject himself to pay latul tax, because he cannot, 
court to reject the responsive plea. The court bind his successors. Seeus, in the ease of an 
directed that the plea should be amended, and individual who can bind his heirs. Blandfordx. 
that there should be on the face of the amended J/arl7jorou(/h, 2 Atk. 542, or Oxon (^IJisho])') v. 
plea such a .statement of the grounds on which H‘7 a‘C, cited id. 544. 
institution was refused as would enable the court, . 

assuming the fact-s to be true, to decide upon the L 

validity "of the objection taken to the promovent, c. 1, pteiids only to the archlfishops and 

and would enable the promovent to take issue on ffi^hops, and applies only to conveyances other 
the truth of such facts, Ih. than by will. Alt.-Gen, v. b'loud.^ Hayes, fill. 

Examination by, and Letters Commendatory.] 3^ I)ba.ns, 

— The .space of twenty-eight davs specified in the t.- ' I r. 1. -1 t ..i 

y.Eh canon, for a bi.shop to inquire into the. suffi- , Sub-Dean.]-In the cathe- 

eieiicy and qualities of every minister after he ohurch of A., from a vep' early period there; 
hath been presented unto him to be instituted ^^e sub-dean, who is 

into any benefice, is not an absolute limitation ^ niemher of the chapter, and is not mducted 
rendering an examination after that period void. ^^cept on very rare occasion, s, the 

A hi, shop i.s entitled to a reasonable time for such ™b-dean has been also vicar of the parish m 
cxaniinutiou. The canon i.s directory ; there are cathedral is locally situate. -—Held, that 

no prohibitory word.s to coufiue a bishop to the the sub-dean, p di.stiupi.shed from tlie vicar, 
space of tweutv-eight days. Goidunn v. Kmter separate^ rights and duties, namely, the chs- 
Clfi.dton\ 2 Eob Ec Eop 1 • 13 Jur 238 charge of spiritual functiou.s withm the close, 

A clerk who has held preferment in one'bishop- ministerial fees ari.sing from the duties 

rie is not. on being presented to a living in ‘iif barged. Held, also, that the appointment 

another bi.shopvic, bound, as a condition precedent su^>dean did not legally incapacitate the dean 

to his examination on the (lucslion of fitness, to tl^ought fit, from pensonally discharging 

prodiu-c letters testimonial and commendatory spiritual duties in respect of the inhabitants 
from liis former bishop. Exeter (Eish„p)y. 21, tr- Brmtlmade v. HooK h Jur. (N.s.) 

^hBl, 37 L. J., C. E. 331 ; L. E, 3 H. L. 17 ; 18 

L. T. 37fi. Affirming 10 W. E. 390. pei’scn called a sub-dean, 

but independently of tlm dean, and not subject 
Committing Waste on See.] — The court has no to the cathedral atithoritie.s, is an anomaly un- 
power to issue an original writ of prohibition to known to the law. Id. 
restrain a bishop from committing waste in. the 1 . * 

possessions of his see, at least at the suit of AEOHDEACOJi'S. 

an ixniuterested person. Jefferson v. Durham Visitation of.]~For three centuries the prac- 
{Bishuj)), 1 Bos. & P. iOo. tice of the ai-chdeacons had been, in order to 
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confirmation by the bishop. T 
twenty-four prebends, all in the Inshop’s gift. 
Afterwards the chapter was divided into nine 
canons residentiaiy and fifteen prebendaries, the 
canons residentiary being upon vacancies elected 
from the prebendaries. "'After this the practice 
was, that the bishop issued a licence to the 
chapter to elect a canon, who in practice was 
always a canon residentiary, for dean, and the 
chapter elected accordingly; and the: party 
elected was then presented to the bishop, who 
confirmed the election, and the party then took 
the oath of canonical obedience to the ,i)ishop; 
who sent his mandate to the chapter to install 
him, which they did. About the middle of the 
sixteenth century the Grown began to recoup 
mend the party to be elected. The practice pre-T 
vailed from 16S1 to 1840, which comprehended 
fifteen elections, and the appointments during 
that period were by royal patent, describing the 
deanery as a donative in the Crown, granting it 
to the party, and commanding the chapter to 
admit him. Whenever the party named by the 
Crown was not one of the chapter, the bishop 
collated him to the prebend of the late dean, and 
the chapter eleetecl him a canon residentiary, 
and the other forms of the election, commencing 
with the bishop’s licence, were pur, sued. In 1831), 
the deanery being vacant, the Queen recom- 
mended one of the prebendaries, requiring and 
commanding the chapter to elect him. The 
chapter having elected another, a Canon resir 
dentiary, with all the usual forms in other 
re.spects, who was in.stalled and meted, a manda- 
mus was applied for, eommandihg the chapter to 
admit and elect the party named by the Crown, 
aud, if necessary for that purpose, to elect, collate 
and admit him to be a canon residentiary. 
Mandamus reftrsed, because, first, the Crown had 
not the right to enforce the recommendation 
either by the general law or by the particular 
foundation. Meg. v. Mxnter (^Dean and OhajjteC, 
12 A. & E. 512 ; 4 P. & D. 252 ; 9 L. J., Q, B. 309 ; 

4 Jur. 074. See Clarlie v. Sarum 2; 


avoid e.xjiense, instead of visiting each parish in 
the arclideacoiiry separately, to (livide the arch- 
deaconry into disti'icts, and to hold the visitation 
for all the |.)arishe.s of that district at some one 
parish church within the district : a visitation so 
held is not open to objection ui a temporal court. 
.Shephard v. Pugne, 12 C. B. (N..S.) 414 ; 31 L. J., 
C. r. 297 ; 9 Jur. (K.s.) 354 ; 0 L, T. 710. 

Yisitation Fees — liability of Churchwardens 
for.]— ;S'«; CnuucHWAUDEN's, post, XXII, 4, 


strictly; therefore, where the defendant, who 
was dean aud a canon of that chapter, resigned 
the same, in order to obtain promotion to another 
■deanery, to which he was shortly afterwards 
promoted : — Held, that he was not within the 
statute, not having ceased to be a member of the 
former church by promotion to the latter, Lit 
having ceased to be .so before his promotion ; and 
besides, his resignation having been voluntary, 
he was exiirossly excluded by the terms of the 
cxcejitiou ; and a promotion from one deanery 
to another seems not a promotion fu a higher 
degree. The admission of Hie plaintiff as canon 
into plenum jus, alHiongh not made unlil a year 
after his first admission, related back to the time 
when liis title to the profits accrued, so as to 
enable him to maintain an action for them. ■ 
Garnett v. Gordon, 1 M. k. S. 205. 

Ejectment.] — An ejeetment will not lie for a 
canonry as such. Boo d. Butrher v. Mn.'igravc, 1 
acott (N.E) 451 ; 1 Man, AG. 625 ; 9 L. J., C. P. 318. 

Grant of Canonry as Security. 


present absolutely, or to nominate a person to be 
presented by the chaiiter to the bishop for 
institution, which, however, did not appear to be 
the fact, the proper remedy was by quarc im- 
pedit. Ih. 

Close Chapter— 3 & 4 Viet. c. 113, s. 25.]— In 
the cathedral church of .Hereford llio capitular 
body consisted at the time of the passing of the 
3 & 4 Viet. c. 113, of a dean and five residentiary 
canons, called the “close chapter,” and twenty- 
two iion-resideutiary canons, making iq) the 
general chapter. One of the ofticer.s in the body 
was the pradector, who by customary right on a 
vacancy succeeded to one of the residentiary 
canonrics, and a new pnelcctor was appointed 
out of the non-residentiary canons ]jy the clo.se 
chapter. The non - residentiary canons were 
appointed by the bishop. At York the i lean ah me 
appointed the residentiary canons from out of 
the non-rcsidentiaries. Since the passing of the 
act a prielector had been appointed at Herofiwd ; 
and the last of those persons who were members 
of the close chapter at the pas.sing of the statute 
having afterwards died, the bisliop claimed to 
appoint directly to the vacant canonry residen- 
tiary. The prselector claimed to succeed, to the 
vacancy on the ground that several who were 


Grant of Canonry as Security.]— A canon of 
Windsor granted the canonry and the profits to 
secure a sum of money, ,So far as it appeared, 
the estates were vested in the corporation, and 
the canon was entitled to an aliquot share of the 
profit.s. There was no cure of souls, and the only 
duties -were residence within the ca.stlo aud 
attendance in the chapel twenty-one days a year : 
— ^Hcld, that the .security was valid. Grenfell v. 
Wt-ndgor (J)can and Canong), 2 Bcav. 544, And 
see Butcher v. Mnsgrarc, id. 550, u. 

Suppressed Canonries— Eights of Ecclesiasti- 
cal Commissioners.]— The ecclesiastical commis- 
sioners are entitled to no greater rights in the 
isuppressed canonries under 3 & 4 Viet. c. 113, 
than the former canons were, and are subject to 
the same trusts. AH.-Gen v. Windmr (Bean and 
Canons), 24 Beav. 679 ; 27 L. J., Ch. 320 ; 4 Jur. 
<it.s.) 818 ; 6 W. R. 220. Affirmed, S H. L, G 
369 ; 30 L. J., Ch. 529. 

Eights of Crown to Eecommend.]— The deanery 
of Exeter was founded in the reign of Henry the 
Third by the chapter, with the consent of the 
bishop, who endowed it. By the charter of 
tonndation the dean was to be elected by the 
chapter from among the prebendaiies, subject to 


members of the general cbaiitor at the passing 
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of tho bishop. ling. Hereford Sedemption of Land Tax.] — ^'rhc 

(JDnoi it>ul Chagdir). iiii L, J., Q. B. 97 ; L.'ii. 5 legislature intemled, by the acts for the redemp- 
Q. B. 19(! ; -I'l L. T. 29.> ; IS W. K. (iCS. 'tlie laud tax, to autliori.se all sucli sales 

for that purpose to be made by ecclesiastical 
Canon’s Stipend-Scotch Episcopal Church.] — persons, with the consent thereby required, as 
The rules of a cailiedml belonging to tlie >5cottish could have been made for any purpose with the 
Episcopal CJImreh provided that the cleruy of the like consent before the pas.smgof the restniining 
cathc.'dral should be appointed by the bishop, and statutes, and before the restraining statutes asale 
to consist inter alios of three or more canons might have been made from a prebendary in his 
residentiary ; further that temporal alfains of the corporate character to a prebendary in his iudi- 
cathedral s'lnadtl be vested in a board of manage- vidunl character. Jlcu(lc>i\. Jthig, 9 Hare, 499. 
rnent with which should rest the administration 

of the funds and the luuviding fitting support, 7. YicARS, ViCAits Chobal AKf0 

“ for the provost, and canons of the cathedral.” Lay llECTOKS. 

Two out of the three canons apitointed received ni. t mi , ^ . . 1,^.1 

from the board respectivclv 2uL. and IM per tli^ T ~ doctrine that the 

annum. The third canon, Ihe pui-suer, claimed ^ 

from the board an allowance, or, if they had not clinch wardens and no person has a nglit_ to 
sufficient funds, that they .should approiiriate the ^ divine service, 

330/. among the three Canons :-HeM that the f and under their 

pursuer’s action was irrelevant, no contract nor ^ 

trust of which he was a beneticiary being c.stab- q^O J a n' 

lished, and that the distribution of the funds J ! "" V 

was a matter entirely within the discretion of ° * j -r' , ,1 t t 

the ilefeiiders, which discretion could not be ^ there is both a lay rector 

questioned so long as the funds were ailminis- and a vicar, the rector has no right to prevent 
tered in good faith and ai.plied to no other the vicar having access to any part ot the parush 
cathedral purposes. v. Aellg, [1893] A. C. by any of its doors. /3. 


Kight to vote.]— Y hen a cauou occupies a .>■ iumLwi vviuiiu mo 

house in right of his caiionry. the presumption 1 Y est ot 

is that he does so in his separate capacity as a ^“.fland and bouth Wales Land Drainage and 
corporation sole, and not as a inode of enjoyment 

fay the corporation aggregate of the dean and • 

‘^1 and that yicars Choral— Eights of.]— A vicar choral of 

f in such hoi^e is siifficient st. Paul’s Cathedral is not entitled during his 
39 L r c’^p''l(r^^L*!i year of probation to share in a fine paid on the 

T ’r rno’ \a w n oeo’ 1 rr' '* a 00 ^ ’ renewal of a lease by tlie dean and chapter and 
L. 1. C09 ; 18 Y . 11. 289 ; 1 Hopw. /c C. 331. choral of an estate which is one of the 

Practice relating to— Mandamus.]— A man- sources of the emoluments enjoyed by such vicars 
damns lies for refusing to aihiiit a residentiary choral. Shotihi'idge v. ClarJt, 12 C. B. 33.3. 

Sfvetecl!''' “‘“v 0 f.]-A vieav choral ol a cathe- 

Ka aIsa +A"AAmAr.i +1 n 1 ’ ^1 S'" * £11 cliui’ch is a corporation .sole, and therefore 

nr, a vimnev -1 'a to an action for dilapulation of the house, 

he held as vicar choral, at the suit of his 
r nr tbr n; ff Z oompol im elcc- successor. Glmcos v. Farjiti, 7 C. B. (N.s.) 838 ; 

tiou At the per d of these who resist. Cliinheste)' 9117 t a p 91/5 . Tn.- 1 «o.v ^ 
iBishoj}) V. Ilarwarih 1 Term Ecp. G.32. ^ 

Accepting Benefice with Cure of Souls.] 

0. Pbebexdaetes. — office of vicar choral is not attended with 

a cure of souls ; and a vicar choral, by accepting 
A prebend is a benefice a benefice with cure of souls, does not thereby 
84. Catlwavt v. Hardy., bold benefices in plurality, and such office of 
vicar choral is not thereby vacated within 
, , V r . 13 & 14 Viet, c. 98 (Irish). Simm y. TW, 5 

A prebend being an Ir. 0. L. R. 136, 
a mere office, the 

;x it to an arch- Choice of Vicarial House,]-^Where a 

a corporation prescriptive ecclesiastical corporation of vicars 
iajiable of dis- choral of the cathedral of Chichester had, besides 
■ ' - all the other estates in common, four vicarial honses, 
auuexa- with their appurtenances, which had always 
“ been appfppi'iaiti^ to the several use and r6.sidence 
of the four vicars ; and by ancient custom, upon 
„ . , every vacancy, the vicars, according to seniority, 

Eight to Vote.] — The non-rosidentiary pre- mode their option of taking in .severalty any 
oendaries of the eathodral ehiireh of St. Paul 1 one of such vicarial houses, with the appur- 


Prebeud— What, 
within 43 Geo. 3, 

2 M. & S. 334 ; 3 T.aunt. 2. 

Annexation of,] — . 

ecclesiastical benefice, and not 

Crown may alienate it, or am 

deacon ry, the archdeacon being 
sole, and also a spiritual person t 
charging all the duties and exercising 
functions belonging to a prebcml ; but au ; 
ition once made cannot be severed. Ilex v, 
Jiaylry, 1 B. A; Ad. 761 ; 9 L. J.(o.S!.) K, B. 131, 
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leii'.iiicfcrf ; of wliich option an entry was made iu 
Gorponifion act book, and signed bj the 
vicars -.—Held, that a new vicar having madoan 
option, which was entered in the act book and 
signed by all, to take one of the vicarial honses 
with certain appurtenances, then in the posses- 
sion of 8., which were not all the appurtenances 
formerly annexed to and enjoyed with the same 
house by his ijvedecossors therein, could not 
maintain an ejectment for the other appurten- 
ances, such as part of tlie ancient garden which 
had l)een leased of by the corporation befoi-e his 
ajipointuient ; for supposing him entitled to 
make an o[»tion of the entire premises and to 
have (mtcj’ed it in the act hook, as against the 
coi’poration, yet no such option having been 
■made and entered in the act book, according to 
the custom, he had no separate legal title to the 
premises in question, on which he could maintain 
an ejectment. GoiKUitle d. Miller v. Wilson^ 

1 1 East, HW. 

8. OuitATES and Lectubebs. 
a. Appointment of and Licensing'. 

Curates— Who are.] — A spiritual person, who 
in virtue of his olhee of chaplain of a college, 
held a curacy with a dwelling attached to it, ami 
ceasing to hold that ollicc, retained possession of 
the dwelling, was not a eui'ate within oT Geo. 3, 
c. 0‘J, s. 117, and might be ejected by a notice to 
quit forthwith ; and he was not entitled to the 
three months’ notice required to be given by 
that statute, with the consent of the bishop. 
Qoixltitle d. Trinity (hllege v. Lee, 2 D. & K. 
718. .See also V. 43 L. J., Ecc. 

21 ; L. R. 4 Ecc. 25o. 

Sight to Appoint.] — .Seuxble, an eccle- 

siasticjtl custom (which is not immemorial) will 
not, though acted on for a long time, de[)rivc a 
rector of his common-law right to appoint his 
curate. Arnold v. Hath, (Bishop), 5 Bing. 31() ; 

2 M. & P, 550 ; 7 L. J. (o.S.) 0. P. 120 : 30 R. R. 
613. 

An allegation of a custom for parishioners to 
elect a curate, is not supported by proof of such 
a custom confined to parishoners paying church- 
■, rates. Ih. 

— ^ Requisition of Bishop to compel Vicar to 
Appoint.] — A bishop issued a requisition under 
57 Geo. 3, c. 00, s. .50, requiring a vicar to nomi- ' 
nate a curate with a stipend, on the ground that ' 
it appeared to the bishop, of his own knowledge, 
that the ecclesiastical duties of the vicarage and 
{larisli church were iiiadequ.ately performetl, by 
reason, of the vicar's negligence. The vicar 
appoiutcil no evirate, and iliii not appeal to the 
archbishop. The bishop, after three months, 
licensed A., clerk, a.s curate, witlv a stipend. The 
vicar refused to allow A. to officiate, upon which 
the bishop issued a mandate or summons to shew 
cause why the vicar should not pay the stipend 
due, and ultimately jn’occedcd to sequestration : 
— Held, that the requisition, upon which the 
whole of the proceedings were founded, was in 
the nature of a judgment, and void, as the party 
had had no opportunity of being heard. Cupel 
■ V. Child, 2 C.&J.558;2Tyr.689;lL.J.,Ex.205. 

. — — Licensing of. ] — ^IVhere a licensed m inister, 

■ appointed by the trustees of a chapel, had been 
'restrained from preaching by a decree of the 
.Ecclesiastical Court, upon the ground that the 


chapel had not been endowed according to 
I & 2 Will. 4, c. 38, whereupon the incumbent of 
tlie pavi.sh apiioinrcd a vuiiiistcr, Init the Ivisliop 
refused to license him, tlio court .uraulod a 
mandamus, requiring the bishop to license the 
minister so .appointed by the incumbent. Jteq.r 

V. Loudon (Bishop), 1 W. W. .k H. 151. 

Where a mandamus to the owlinary, to license 

a curate, only stated that ho had liocn duly 
nominated and appointed by the inhabitants of 
a township to bo curate of the church of 1’., 
without stating either the consent of the rector, 
or any endowment or custom for the inhabitants 
to make such nomination and appointment, the 
court qua.shed the writ, upon the ground that the 
writ should have stated those facts which are 
■ necessary to shew that the party applying for it 
is entitled to the relief prayed. Bonv. (),r/ord 
(Bishop), 7 East, 345 ; 3 Smith, 341 ; 8 R. R. (][)&, 

Licensed Curate, who.]— A duly ordained 

clergyman licensed by the. bisliop to jicrform 
divine service in an unconsccrated church built 
by subscription, having no nomination or stipend, 
the church having no district assigned to it : — ■ 
Held, not to be a licensed curate within 36 Goo. 3, 
c. 83, s. (), or 1 Jii 2 Viet. c. 106, s. OS. Sedyioiok 
I V, Manehester (Bishop), 38 L. .T.. Eco. 30. 

I'lis licence having boon revoked by the bishop, 
no appeal lay to the archbishop. Ih. 

Revoking Licence.] — Semble, the rule 

prohibiting ecclesiastical courts from taking 
cognizance of matters triable at common law does 
not apply to the statutory jjowers of the bishops 
, and avclihishops over curates’ licences under 
1 (fc 2 Viet. c. 100, s. 28. Sinunnhi, In re, 12 

W. R. 825. 

Qinure, whether, cm appeal to the archbishop, 
a charge can be investigated different from that 
on which the bishop procooded, Ih. 

Upon an appeal to the archbishop under 1 & 2 
Viet. c. 106, s. OS, against the revocation by the 
bishop of a curate’s licence, the curate has a right 
to be hoard if ho wishes for a hearing. Itey. v. 
Canto rhury (Arehhishopi), 1 El, & El. 545 ; 28 
L. J., Q. lY. 154 ; 5 Jiir. (N.S.) 058 ; 7 W. E. 212. 

But no appeal lies to the privy council from a 
decision of the Archbishop of Canterbury, con- 
firming the revocation of the licence of a stipen- 
diary curate. PooUt v. London (Bishop), 14 
Moore, P. (J. 262 ; 7 Jur. (N.S.) 347 ; 4 L. T. 224 ; 
0 W. R. 485. 

The consent of the incumbent to a licence to a 
clergyman to officiate in a proprietary chapel or 
iu an uncousecrated building in the parish is 
revocable at the will of his successor, and when 
revoked the licence ceases. Eichnrds v. Finoher, 
43 L. J., Ecc. 21 ; L. R. 4 Ecc. 255. 

Notice to revoke.] — A notice under 1 & 2 

Viet. c. lOf), s. 08, from a bishop that he intends 
to revoke a curate’s licence, and appointing . a 
time for the curate to attonil and shew cause, is 
not a notice fall ing within, the pi-ovisions of the 
n2t h section, which requires the service of certain 
documents to be effected in a particular manner. 
Poole V. London (Bishog)), 5 Jur. (N.S.) 522. 

Officiating without Licence — Action by 

Vicar.] — A suit promoted by the vicar of the 
]»arish against a clerk for officiating without 
leave in a chapel in such parish can only be 
carried on in the mode prescribed by the Church 
Discipline Act (3 & 4 Viet. c. 86), s. 23. Richards 
V. Fincher L. R. 4 Ecc. 107. 
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siyncil Ity tlie cliftncellor of Ouutoi'buiy, as well as the bishop, in tjie alierna- 
[nin tlie jiul,!j:e(i£ the Arches five, was also disehargod ns against tlie former 
•h a suit held to be invalid. Ib. (against whom it was not pressed), though it was 
considered to be equally open to the party to make 
sdies of — Mandamus. j — A substantive application against the archbishop, 

iroper remedy to restore declined to inquire as to his fitness, with 

I. V, Jiarker, 1 W. Bl. a view to approve or disapprove of him as a fit 

person to be licenced. Ite.e v. Cimterh/ry 
lurate to a chapel, being a and London (^liisho})), lo E.ast, 

vitli lands. Moj ; v. Mower ^ 117 . 13 u. ji, 409. 

The 13 & 14- Cai-. 2, c. i, .s. 19, h.aving enacteil 
•1 a dean to license a second Ui-xt. jj,-, person shall be allowed to ])reach as a 
lit. 2.1H. lecturer, in any church, iScc., “ unless he be first 

n«e a curate of an augmented ajiprovcd and thereunto licensed by the arcli- 
e was a cross-nomination, bishop of the province, or bishop of the tlioccse,” 
has anotht!!' specific legal the court will not entertain a motion for a 
impeilit. Ilex Ckeder manilarau.s to the bishop to licence a lecturer 
'p. :]9(1 ; 1 B. H. 237. appointed by the paihsh upon the previous 

rn,. .1 . f refusal of the bishop to do so, upon the alleged 

‘A gi-ound of unfitness in the party elected, unless 

ght to the possession of the shewn that the like aii plication had also 
■chyardsu tar as is necessary to the archbishop, and rejected bv 

ul; ins sacred unctions, but Ilex London {MduijO, Vli eJ, 12 

efore has no rigdit to prevent jt,. 393. 399, 


iitertaii 


custom to elect without such consent is shewn. b. Stipend and Dismissal. 

Sli ' sapend-Contraot as to.]_A ci-rtiacate bj » 

■ • “ ‘ * rector to the bi.shoji, appointing a person curate 

Fitness of.] — Where no immemorial of his church, and promising him to allow him a 

custom appeared to appoint a lecturer in a parish salary until preferred, is no contract with the 
church, and, on the contrary, it appeared that bishop, but merely information to him of a matter 
the lectureship was founded in 115.58, when the of fact ; the contract is with the curate. JIartijn 
episcopal constitution was suspended, and conse- v. Hind, Cowp. 443 ; 1 Doug. 142. 
queutl}' there could not be the joint assent of the 

bishop, the rector and the vicar to the endow- Sight to Secover.] — The 28 Ken. 8, 0 . 11, 

ineiit ; a mandamus to the bishop to licence a .ss. o, 10, i.s not repealed by 1 & 2 Viet, c, 106. 
lecturer, without the assent of the vicur, was Laid nx \\ Seaman or Sntu-mnn, Q M. & W. 777 ; 
denied : though it nppeared tliat the lecturcsliip 11 L, J., Ex. 274 ; 6 Jur. 783. 
was originally endowed by the rector, with an Therefore, where, in an action against an 
annual stipend payable out of the impropriate incumbent of a living, by a curate, to recover 
a-ectoi'y, and that several lecturers liad from time compensation for having discharged the parochial 
to time been accepted by the bishop and vicars duty during the vacancy, the declaration stated, 
for the time being. Ilex \\ Exeter (Bixliop), '2 that the pLaintiff during the vacancy duly served 
East, 4(52 : 6 II. 11. 473. and kept the cure, at the request of the special 

The court dischai'ged a rule, for a mandamus to sequestrators thereof, ap[iointecl by the bishop 
tlie bishop of Loudon, to licence a clerk chosen of the diocese : — Held, that he was entitled to 
by the inhabitants of St. Bartholomew, Exchange, recover. li. 

Jjiindou, to an endowed leclureship in the parish Somble, that the want of the lioenoc required 
church there, upon allitlavit made by the bishop, by the i^tith and 48th canons of 1(503 will not 
That the party elected had been admitted before oust a clergyman, entitled to sue in a court of 
him, with a view to his being “ approved ami common law, of his rijght of action. Ib. 
licensed " ; (which are the words of the 13 & 14 Such licence is only nece.s.sary in ease of a 
■Oar. 2, 0 . 4, s. 19, iiujiosing that function upon permanent cure, and not for a clergyman who 
i he archbishop or bishop before any lecturer may oliiciates for an occ.asion at the request of a 
lawfully pu’cach) ; and that he bail made diligent se^questrator. Ib. 

impiiry conceruiu.g his conduct and ministry, and A curate cannot have the benefit of a pro- 
being convinced from sttcli inquiry that he was ceecling by monition for the recovery of a salary 
■not a fit person to bo allowed to lecture, had assigned by the bishop without the consent of the 
conscientiously determined, aftbr having he.ard incumbent, the incumbent being resident on his 
him. That he could not a[)prove or licence him. benefice, and discharging the duties generally, 
Ami the rule which included the archbishop of but desirous of the assistance of a curate. Ilex 
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T. JPrf<'}‘7j(mi?i{fh (JH/fliop), i D, & E. 720 ; S takes to coiitimic liii 
B. & C. 47 : 2’L. L (G.i5.) K. B. lUO. he is othenvise provi 

HowEecovered.]— Under 57 Ueo. 3, c. 09, tZil 

ss. 53 (I & 2 Viet. c. 106, s. 83, similar), and 74 m 

(enuctiiit? tliat- ditferonces as to stipend are to he ^ .i’,.,,:,.,, 

determined by the bishop only) ;-KeId, in an |.;eoTCVlhcsaLv in 
action by a curate atramst lus rector tor arrears ponnfidcni'etViTi'dto 
of salary, first, that these provisions of the , I. 
statute Acre properly pleaded in bar, and not to - - • 

the jurisdiction. lUcs-t v. Tm'ner, 1 N. & P, 612 ; Qf Eeader.l A ] 

3 A. k E. (514 : 6 L. ,1., K. B. 153. siastical preferment 

Held, secondly, that it was not necessaiy to a title. If/. 
state in the plea the nature of the differences 
which arose. Ik Dismissal — ^Notief 

Differences as to.]~Thc S3rd section of w v? r 

1 k 2 Viet. c. lOfl, provides that diffm-cnces be- Shir/o, mil iJS' t 
tween the incuinbent of a benefice and his curate , no nf 
touching the cinnte’s stipend .shall be decided J, .""y-l P H I 
summarily by the bisho]) of the diocese on com- Vr, 

plaint to'hini made. The defendant agreed to ... 
employ the plaintiff as his curate at an annual ^ ^ ^ 

stipend of 110?., besides boa,ra and lodging in fxion gmnled_ 
the vicarage house. These terms were set out ^ le men 

in the nomination of the curate to the bishop. 

Differences having arisen relative to the board ^ .Av-\f 

and lodging, the plaintiff brought an action in 7;. ,1*^ . A I y 
the High Court again, st the defendant to recover 

damages in lieu of board and lodging : — Held, Of Chaplaini 

upon the defendant's motion to stay, that the mvlcr thr 

action would lie, and tlmt the High Court had a unhm. 

jurisdiction to try it, since it was neither within \^^T_ 233 ." 

the language nor spirit of the above enactment 

that the bishop should be constituted a judge ^ 

without a juiy to assess damages, or that the fRiviLsaES ANr 

plaintiff should be <lei>rived of the ordinary Privileges — ^Trom 

meaius of recovering them, Fraser v. Denison, cited to attend a v 

67 L. J., Q. B. 550 ; .52 J. P. 078. privileged from am 

Refusal to Pay-Issue of Sequestration — '^Gcra 

Effect of.] — A monition was issued, under 1 k 2 ^ ' A'L,.ipA nivb'ti 

Viet. c. 106, s. 83. by a bishop, which recited that j..' vii H nri 

a complaint had been made by the curate that thomunil . 

arrears of stipend were due to him, which A. had ^ summor 

wdhdly neglected and rcfinsed to pay, and that A. osecutim 

and the curate having appeared before him, the y.,-,TUp,v„,i- mup 
bishop heard summarily the differences, and that m 4 pivirfrf.'iTi snob e-i 
the complaint was duly proved before’ him, a,nd 
■that he adjudged the samo to be true it then 
admomshed and required A. to pav the arrears. 

Default being mmlehi payment, the “sequestration ‘ y,,,. 

issued, under which the frnits of the heneflcc q p 

were seized to satisfy the arrears of the stipend ; ? • v- 

—Held, that A. could not, after the sequestra- EromPayme 

tion issued, object that lie had not been guilty The 3 Geo. 4, c. 1 

of a refu,sal to pay the stipend, or that he had shall be deniandecl 
no notice of the curate being appointed by the act. on any turnpi 
bishop. Dtinicl v. Jlo'Hon, 16 Q. B. 198; 20 vicar or curate gni 
L. J., Q. B. 98 ; 15 Jur. C99. mg any sick pari.sl 

——■Workhouse Chaplaincy — Charge of Stipend chial duty within 1 
in Favour of Creditor.] — A charge by a work- a 

house chaplain, appointed by the guardians, of a parisli, passes 
his stipend or salary, which is paid out of the ^wwther p.ar,ish irq 
rates, to a creditor, is 'not invalid on the ground ^ ^ ^ 7 . r - 

of public policy. In order to made the office or ”> ,• > A'" 

chaplaincy a public office the pay must come , A clergyman of 
out of national and not out of local funds, chiiriug the vacancj 
OJicial Receiver, Fx farte, Mirams, In re, 60 a parish, has be 
L. J., Q. B. 397 ; [1891] 1 Q, B. 694 ; 64 L. T. wardens to perforn 
117 ; 39 W. E. 464 ; 8 Morrell, 59. been authorised bj 

direction, but withi 

During Rector’s Continuance in Office — hand and seal, to p 
After Preferment of Rector,]— If a rector gives within the above ei 
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■isions, arid makes a contract in the course of 
[ trade, such contract may, under the proviso 
. fil, be enforced either againsr or by the 
ifyman, though both parties contract with 
vvlodge of the facts eonstiruting i he illegality, 
o- V. Bru/hf, k El. & 111. iil7 ; 21 L. J.I Q. B. 
; 1 Jur. C>f.S.) 7o7 ; 3 W. K m. 


persona in the carriage with h.„., 

the ex.-iniciou fnau turnpike tolls given by 
3 (Ic-K, -1. c. 12ft, s. 32. Linjavtl v. Orinj, 37 L. J.. 
31. (\ l-ls: L. B. 3 Q. H. -IM ; 13 1^. T. (132; 
JG L. T. SDil, 

A clei'LO-man of the Church of England, a 
enrau- of pavidi A., while ofticiatiiig temiiorarily 
in a u- uhhourinii- pari-h B., without the per- 
lui-sion or licoiiJc -.f the bi.diop, during the 
an-cuoe of the rector of the latter p.arLsh, is not, 
wlion ri-liit'j to perform clerical duty in parish 
B., cjitiiicd to f.veniptloii from turnpike toll 
under 3 (Ico. 4. c. 12(i. s. 32. which exeni|>ts from 
foil ‘-any curate goinn to or returning from 
vhitijig Siuy 'ick pari-hioncr or on other his 
liariicliial diitv witliin his ])ar;sh,” .nrunaVill v. , 
iru/.v,oo 37 i: C. 103 ; L. 11, 3 Q. B. 418 ; ' 

3S L. T. 432 ; 1(1 W. R. BtOh. ' 

Eight of Voting.]— -Land of the value of 40.s-. 
per annum wii-^ conwwed in 18oG “to the use 
of C. and his sacce'.soi"', vicar-, of the vicarage 
of Holy Trinity. Camlividgc, for the time being, 
for ever." Tlu; incintiboncy was only a perpetual 
curaey ; and the incumbent became, in 18(!G, 
perpetual curate, and claimed to be entitled to 
vote for the county in respect of the laud so 
criuveyerl : — Held, tliat he was entitled to vole 
for the county, as he had ai least an equitable 
freehold in the land. Wallin v. Blrkn, 3Si 
L. J., C, P. lUfl ; L. li. r, C. P. 222 ; 22 L. T. 
2fi8 ; 18 W. R. 734 ; 1 Hoiiw. C. 36.o. 

A clergyman claimed a vote for a comity in 
respect of the incumbency of a district church. 
As incumbent he had the freehold of the church 
and was entitled to annual stipends of I.IOL and 
COL from the occ]esia.stical commissi oner.s and 
governors of Queen Anne's bounty, respectively, 
paid out of funds which did not arise from laud 
within the parish in which he claimed to be 
registered ; to fees on the burial in a cemetery, 
also out of the parish, of persons dying within 
the d{>triet attached to the church ; and to fees 
fur marriago.s. baptisms and churehings, per- 
formed within the clnu’ch ; each of wliich 
amounted to move than 40*'. a year : — Held, that 
he was not entitled to a vote. Kirton v. JJcu)\ 
30 L. .L. C. P. 3G ; L. E. 5 0. P. 217 ; 22 L. T. 
2t;S ; 18 Vr. IL 144 ; 1 Plopw. C. 340. 

Eelinquishment of Profession.]— -33 &; 34 Viet, 
c. 01 (The Clerical I')isabilitiesAct,lS70).c/n/Z>Z6’A- 
(Ira conn ami jn-ir-sin of tJio ChiirclL of Emjlantlio 
vdinqnisli. thdr clerical profdsaion. 

A clergyman of the Church of England, with 
a view of relinqui.shiug his(.ifficc. e.vecuted a deed 
in the form prescribed by 33 & 34 VTct, c. 91, 
and caused it to be iiirolled, but did not take any 
of the further steps required by the act. He 
.subsecpientiy al)andoiiGd the intention of relin- 
quishing his (rilii'e : — Held, that the inrolnient 
might be vacated. Clori/i/maa, In- re, 42 Ij. J., 
Ch, 200 ; L. R. l.l Eq. 154 ; 21 W. R, 241. 


10. Discipline. 


a. Grenerally. 

Clergy Discipline Act, 1892— Purview of Act.] 
— The complaint in a criminal suit Ivied before 
the Chancellor of the diocese of Rochester sitting 
with .assessors, under the Clergy Di.sciplinc Act, 
1.802, after charging the defcudjint, a clergyman 
holding preferment withiu the diocese of 
Ruehester, with certain s]u;cilicd oifences against, 
morality, further charged him. with “occasioning 
grave scandal and offence in the parish of which 
he was incumhent by his seandaloas conduct 
in the several preceding charges set forth” : — 
Held, that the eccle.siastical offence of “occasion- 
ing scandal and evil report ” was not an offence 
which could be legally tried under the Clergy 
Discipline Act, 1802, anrl that all reference to* 
any such charge must be struck out of the 
comidaint. Rochester (Bislioi)) r. Harris. [1803] 
i P.137. 


Jurisdiction to depose, when to be* 

exercised.] — The jurisdiction conferred upon a 
bi.shop of a diocese by s. .8 of the Clergy 
Discipline Act, 1802, to dejiose from holy orders, 
a clergyman whose prefci'iueut within (he diocese 
becomes vacant by virtue of the act or of any 
sentence passed in pursuance of the act. need not 
he exercised at the time when the preferment is- 
declared to he vacant or sentence of deprivation, 
is passed, but niaj’ be oxerci.sed after the lajiseof' 
an interval of time. iiV//. v. Durham. (Bishoj)), 
(50 L. J., Q. B. 820 ; [1807] 2 Q. B, 414 : 77 L.T. 
190;46 W. R. 36— G.A. 


Practice of Court.] — Practice of the ('Jonsistoiy 
Coiu't of Roche.sler as to admitting to proof in a 
criminal suit charges of habitual drunkenness, 
and of acts of druukenne.ss, the lu'cci.se date of 
which the prosecutor cannot specify. Ih, 

After the institution of an appeal from the 
Arches Court, in a suit against a clergyman for 
adultery, fornication or inoontinenee, this court 
refused to receive additional articles charging- 
acts of adultery, alleged to have been committed 
subsequently to the c‘lo.se of the case in the 
Arches Court, or to examine viva voee the 
witnes.scs examined in the court below, upon the 
allegation that they had been tampered with 
previously to their examination. Cniir/ v. Furnell, 
G Moore, P. C. 44(i ; 13 Jur. 217, 


Church Discipline Act, 1840.— Promotion of suit- 
hy Bishop.] — Under the Church Discipline Act, 
1840 (3 & 4 Viet. c. 8G), -vdiich empowers a 
bishop to hear and determine a eharge against a 
clerk in orders of having committed an ecclesias- 
tical offence, if the bishop be not p.atron of any 
preferment held by the parly accused, the mere 
fact that the bishop is, by his secretary, pro- 
moter of the suit does not, in the absence of any 
personal interest or bias, flisqualify him from 
adjudicating upon the case. Retj. v, 8t, Albans 
(^Bislwjf), 9 Q, B. D. 454 ; 46 L. T. 692. 


Liability to Bankruptcy.] — If a clergjunnn 
trade, though illegal, he is liable to be made a 
bankrupt. Jlcymof, Brr j)a7-te, 1 Atk. 196. 

Disabilities— Trading previous to 4 Viet. c. 14.] 
■ — Spiritual per.-;ims holding bciieflees could not 
legally he member, s of a joint stock banking 
eompanv'. IMl v. Franldhi., 3 M. k. W, 259 ; 
1 H. & H. 8 ; 7 L. J., Ex. 110 ; 12 Jur. 97. 

Under 1 & 2 Viet. c. 106.]- 

clerg-ymau engages in trade coutrar; 


-■\Vherc a 
to these 
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Place of Hearing.]— The jnilge of the The juvisdiotion given es:cln>;ivel.Y to the 

chancery ciaivt of York has power under the hisliop by 1 & 2 Vie.t. c. 10(1, s. ](1U, has referenee 
Church' niscipline Act to make a rule tliiit the onlj’- to proceedings taken under that act, and 
hearing of eases in that court, sli.all take place does not oust the general jui'i.sdietioti of the 
vyidiuiit the local Ihnits of the coui't. The Ecclesiastical Court for an nffenca'. oominifletl 
chancery court of York has jurisdiotion to hear against the counnoii ciadesiastical law. Ih. 
a suit ag.Tinst a clergyman heneficed iti the 

proyince of York in respect of otlcnces alleged Heading Prayers after Prohibition.] — A. was 
to have been committed by him without the appointed chaplain to a union, and his appoint- 
limits of the province. JVoMe v. Ahier, II P, D, ment was confirmed by tlie bishop of the diocese. 
j,5k. in which the workhonso is situate. 15 v the 

. . divcctioxia of the guardians of the nnion, but 

letters of Request — Criminal Offence.] — after a prohibition from the incumbent of the 
TLcttcrs of request were presented to the official parish in which the workhou.se is situate, he, on 
principal of the chancery court of York, request- gcyei-al Sundays, roarl the prayers of tlm Church 
ingthat a clerk might bo cited belore him to England in the chaiad of the union work- 
answer ca charge that he had been guilty of a house: — Held, that lie had not committed an 
criminal offence, viz., of sodomy Hold, that ecc-losiastical offence. JMi/wi(,r v. Baejahmo 9 
tlie letters might not to be .accepted, for a charge jm-. 553 . § L. T. 331 ; 11 W. H. (587. 

.of so grave a character ought, not to be iiivesti- ‘ 

gated by an ecclesiastical emurt, until the person Brawling.]— Sect. 2 of the Eeclesiastiiail Courts 

charged had been tried and convicted by a .Jurisdiction Act, 18(50. which enacts that *• any 
^iriminal court of competent jurisdiction. A. 7A, person wlio shall be guilty of riotous, violent, 
Ju re, 11 P. I). 5(5. or indecent behaviour . . ! in any ehurchvard 

■ criminal Suit-Particnlara.]-In a criminal 

.suit, contmmiig charges ot nnsconduot agixmst a p,. j ^ 

silerk in holy orders, an order ivas made after the ^ ^ . 

close of the pleadings that the promoter should jg^ ’ ’ , o. i. 

give particulars of tiie charges. Such particulars 

.should as a rule he applied for on the j-omication of Clergyman.l~The 27 Geo, 3, 
ofartic os. 6al>s?Mr!/ (7ii.v//ci.) v. Ottleij, 10 44, applies to pniceealings against fornicators I 

whether laymen or clergymen, pro salute auimai. 

Suspension ah officio ~ Conviction before 
Justices.] — In a suit instituted in the Court of “2,’ ^ •'J.' ‘ , • „ ■‘q i 

Arches against a clerk in ordens, the articles -a proceeding m the Ecelesimstical Court 

alleged that he had ijeen convicted before justices clergyman on the ground of fornieation, 

in petty sessions of having been drunk and the pprpo.se of deinivaticm, suspension or 
riotous in a public place, and prayed that ho f]^lher pum.sliinent, merely cloricalj is not within 
might be punished for the scandal caused thereby, the .statute, J k 

The rcsipoiK lout, by his plea, flcnicd that he lm.l , A _ charge of having committed adultery or 
been drunk and riotons, or that the eonviction had foiwoation- with A. B. is sufficiently dehnite to 
•caused ecaiulal, alleged that it had been obtained ot suspension. J> 

by perjured evidence, and dcinaiuled a full 'I'L 9; ’ 

inquiry into the facts. On motion to strike out E. .1. .J7b ; 17 VV. R. llO.i, . , 

this plea -.-Held, that the plea was 110 answer . ^ Twiclieeil clergyman, found guilty of .soli- 
■to the articles and could not be admitted, for the oitatmn ot chastity, suspended for two years 
court had jurisdiction to siuspend a clerk ab 'iV et bouehein and condomneil in costs, 

tofficio on account of tlie scandal caused by the A<n'«uV.vi v. Bernoij, 1-1 X. i)28. 

eonviction without considering whether" the nr. n < 1 . ^ 4 £ a . 

-offence charged had been actually committed. ]^orgery.] A elcrgyniaii convicted ot forging 

JSonmffk V. UoUhoi, 1-5 P . D. 8l . ” f J • 

to penal servitude tor ten years, has been guilty. 
See further caneR, sub tit. PRACTiGiii AND of an offence against the laws ecclesiastical 
pROCEDtiiE IN Ecclesiastical Matteks, within 3 & X Viet. c. 80, s. 3 ; and he was 
jiost, XXVIII,, col 1386, foil deprived of his living, and inhibited from all 

future performance of divine offices. 77//.wy v. 
b. Offence. 7te76‘7l//b, .5 ,Jnr, (n.s.) 1014. 

'Heglect to perform Divine Service,] — .The 
.•shutting up and refusing to jierform divine ^ Punishment. 

. service in one of two churches formingtogetlier a 

distinct parish and bunelice under an order in In Discretion of Court.] — Under the general 
.council made pursuant to 1 & 2 Viet. c. 106, and ecclesiastical law the punishment of a bencficed 
2 & 3 Viet, c. 49, is an ecclesiastical offence clergjmianwhoisfoundto have pulilished doctrine 
.•cognisable under 53 & 4 Viet, c. 86, and the contrary to any of the T’hirly-nine Articles is in 
'incumbent persisting in such a course, after the judicial discretion of the court. WiUtavie 
notice from the ordinary, may be proceeded v. /SWZlvfu/ry, 7 L. T. 472 ; 11 W. B. 211. 

.against under that act for having offended 

against the ecclesiastical law of the realm, by a Jurisdiction of Arches Court.] — The doaii of 
contumacious refusal to obey the lawful order of the Court of Archc.s has iiowor iiy tlie practice of 
the bishop. Ihiejg v, Winchester {^Bishop), 38 the court to pronounce .sentence rff deprivation. 
Ui, J., Ecc. 23 ; Jj. R. 2 P. 0. 223 ; 19 L, T. C78 ; In proceedings for the correction and refovnration 
1 7 "W. R. 233. , of manners, the ground of the sentence is the 

The Act of Unifomity (13 & 14 Car. 2, c. 4) public scandal to the church, and the nature and 
cannot apply to such a case, Jk severity of the sentence will depend upon t)ie 
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iSeoontlly. That even if the unconditional 
sentence had been voiil, the court Avouhl not 
have execeiled its jurisdiction in passing the 
[Sentence of depi-ivatiou, as there were "other 
I ^ffences proved which Avould have sui)portt'd it. 

I Thirdly. That the site of the old palace of 
I Westminster is no longer a peculiar, but is within 
I the diocese of London ajid the juiisdiction of 
I the Court of Arches, lb. 

I Fourthly. That the new palace of West- 
[ minster i.s not exempt from the jurisdiction of 
! the ordinary civil and ecclesiastical courts on 
the ground of privilege, inasmuch as it has ceased 
to be a royal residence. Ih. 

Whether committee room E. of the Hou.se of 
Lords is rvithin the precincts of the old palace 
of Westminster, qumre. J/a 


•amlal. Jhuiwoll v. Londo, 
VO, \\ C. Sliri ; 7 Jur. (K.S. 


Suspension Ah oiiicio et heneficio.] — A clerk 
piead-d guilty to gro^s acts of intoxication and 
the use profane and indecent language. He 
had already })een suspended for a similar offence, 
atid reitjsi'ated. The court refused to dquive 
him of his cure. Inir suspended him ab ollicio et 
benefiein for five years. JJurrlpr v.Fuijhr, 1 Jur. 


Prohibition.] — In 1S7-1 a suit was in- 

sntated l)y letters of request in the Arches Court, 
aeeonlimr to the provisions of the A 4 Viet, 
t;. Che Ctiurch discipline Act), against a clerk 
for itnlruvfui practices in the performance of 
•divine service. A senltmce of suspension ab 
uilieiu for six tveeks was pronounced against liim, 
and he was munished'’ not to repeat the prac- 
tices. He did repeat them, and was again 
admonished. He continued to rei>eat them, was 
twice summone{l before the court, to answer, but 
■did not appear ; and in June, IS 78, the Dean of 
Arclies ‘‘ pronounced, decreed and declared ” that 
the acts alleged to have been done by the clerk 
had been fully proved. " and that in so doing he 
had repealed the olfenC'Cs alleged against him 
in the articles exhibited against him in this 
•suit,’’ and had thereby rlfsobcyod and con- 
travened the monitions served upon him. “For 
which «lisobedience the judge did pronounce him 
to have been guilty of contumacy. And for the 
•conduct aforesaid the judge did further decree 
and declare” that he .shoukl be susijended ab 
offleio et benefieio for three years ; — Held, that 
this w'as a matter of ecclesiastical procedure 
alone, and was not, tlierefore, the subject of a 
procce<ling in ju'ohibition. Macltomchie v. Poi- 
i:tiiwe (Lord), 50 L. J., Q. B. (Ill ; G App. Gas. 
424 ; 44 L. T. 470 ; 20 W. E. 633 ; 45 J. P. 5S4 
-H: L. (E.) 

The suspension was oidj’- a step in the pro- 
•ceedings which had been regularly instituted in 
1874, and was in itself perfectly regular. Ih. 

Marti It v. Mar.lurtuwhie (L. II. 3 P. 0. 400) 
and Mchheit v. PurrJinr (L. li. 4. P. 0. 301) ap- 
proved. Ib. 

Interlocutory Order— Jurisdiction.] — A 

suit having been brought agaiirst a clerk in the 
•Ootirfc of Arches, luuler the Church Discipline 
Act, a sentence of suspension for si.x mouths was 
pronounced against him on tlie i>th of March, 
1878, but was made conditional on an affidavit 
being filed, Afteiwards the affidavit was filed, 
and iiTi unconditional sentence was pronounced 
on the 23rd of March, and served on the defen- 
-dant. A fresh suit was instituted in 1880 for 
fresh (ffiences, and also for contumacious ilis- 
-obedionce to the sentence of the 23r(l of March, 
1878. These offences being j)roved, the defen- 
•dant was sent enced to be deprived of his bene- 1 
fice. This sentence, wa.s pronounced by the Dean ■ 
■of AroluiS in committee room E. of the House of 
Lords. A motion for a prohibition having been j 
brought to restrain the Court; of Arches from i 
•enforcing the sentence: — Held, first, that the ■ 
.sentence of the ttth of March was an inteiTociitoiy 
order which did not end the suit, and therefore 
the court was not functus officio when it ])ro- 
nounced the unconditional sentence of suspen- 
sion. (Alim hr v. Pp la Bern, 22 Ch. D. 316 ; 48 
-A-ffirming, 


Operation of.] — A decree of suspension 

pronounced in the Arches Court, and regularly 
enforced, against a clergyman, operate.s for the 
time of it.s endurance in the same manner as 
if he was dead or absolutely removed from his 
benefice. Bnnter or FkJutr v. CremceU. 14 
Q. B. 82.5 ; H) L. J., Q. B. 357 ; 14 Jur. G92. ' 

When a clergyman has been suspended ab 
officio et a benefieio, he is not entitled to any of 
the profits of the benefice, and cannot i-ecover 
them by action during the coritimiance of the 
.suspension, although no sequestration mav have 
issued. Morris v. O/fdon, 38 L. ,1., C. P] 329 ; 
L. R. 4 a P. GS7 ; 20 L. T. 978 ; 17 W. 11. 1103* 


What Sentence must Show.] — When a 

sentence of suspension is pronounced under 
3 & 4 Viet. c. SG, the sentence need not show on 
its face that seven day,s’ notice of the execution 
of the commi.ssion was given, as required by s. 4, 
or that the inquiry was in public, or that the 
other provi,sious of the statute as to the prelimi- 
nary proceedings, with which the bishop pro- 
nouncing the .sentence has not been personally 
concenied, have been strictly observed. Ib, 

Certificate of Conduct of Clergyman 

during.] — Where a beneficed clergyman, 
charged with an offence by the report of com- 
missioners under 3 & 4 Viet. c. 86, s. 5, con- 
sents to abide the judgment of the bishop with- 
out further proceediugs, and is thereupon sen- 
tenced to suspension from the functions and 
emoluments of his office for a term of years, the 
bishop may lawfully make it a part of such 
sentence tliat, wTieu the term expires, the sus- 
pended party shall produce a certificate of hi,s 
good behaviour during such term, under the 
hauilsof three beneficed clergymen in bis vicinity, 
such certificate to be approveil of by the bishop 
before the suspension be taken off, and that the 
su.sj)ension shall continue, notwithstanding the 
expiration of the term, until such approval. 
Hose, Ex parte, 18 Q. B. 7.51 ; 21 L, J., Q. B. 339 ; 
17 Jur. 180. 


Sentence Obligatory on Court— Contumacy.]^ — 
A judge has no discretion while finding a 
defendant guilty of ecclesiastical offences, to 
absolve him from all ecclesiastical censure or 
punishment for those offences, but should pro- 
nounce that which he considers to be an appro- 
priate sentence. Case remitted to the court 
below for that purpose, as, except under peculiar 
circumstances, a court of final appeal ought nob 
to decide any cause in the first instance. An 
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order IiiiYiag tlie force oi: a definitive Kenteiice 
may inflict ’’caiiouical punisjhment (such as de- 
privatioji, degradation, and excomimniication) 
wliicli cannot lawfully be inflicted for mere 
ennturnaev or contempt. Martin v. Mtuthmo- 
rMa, r»l L. J., P. C. 8S ; 7 P. D. fld ; dli L. T. ; 
81 W. E. 1 ; 4() J. P. 218— P. C. 

Suit for Presh Offences whilst Sentence 

in a former Suit not enforced.] — Although it 
may mot bo proper to institute a new suit for 
the mere purpo.se of punishing contumacy or 
(lisobedieiKje to orders passed in a former suit, 
yet a new suit may be brought. for new sukstan- 
tial offencc.s, and the former disobedience be 
relied upon as a matter of aggravation. Ih. 

Disobedience to Writ de homine replegiando 
— Committal.]— Clergymen committed for dis- 
obedience of writ, de homine replegiando, by 
marrying man and woman, which writ was 
intended to prevent. AnJitim, Ex part Dick. 
23. 

11. Eesignation. 

Pension of Eetired Clergyman — Tinder 34 & 
SS Viet. c. 44.] — The pension allowed to a retir- 
ing clergyman is, under the Iucimibent.s’ Eo.sig- 
nation Act, 1S71 (reversing judgment of Lord 
Coleridge, G.J.) imili enable, and therefore a 
judgment debt due from a retired clergyman to 
his successor cannot, in an action for arrears of 
pension, be set off against the arrears, and the 
plaintiff is entitled to a separate and indopen- 
dent judginout for the arrears due. GutlirrraU 
V. Bma (No. 2), uO L. J., Q. B. (5S1 ; 7 Q. B. D. 
r.26 J 4."> L. T. lOfl ; 2<) W. E. 077 ; 45 J. V. 812— 
O.A. ^ 

Per Baggallay, L..J., and Lush, L.J., the judg- 
ment (lel)t is, in fact, a .set-off. II. 

Per Bramwell, L.J., dissenting, that the judg- 
ment debt is a countoi-claiin. oix which the 
judgment creditor is Ciititled to judgment. Ih. 

S. P., (rathercolfi v. Smith (No. 1), 50 L. J,, 
Ch, 671 ; 17 Ch. D. 1 ; 44 L. T. 430 ; 29 W. E. 
434— C. A. 

“Net Annual Value” of Benefice.] — ! 

Under SS. Sand 11 of the Incumbents’ Eesignation 1 
Act, 1871 (34 & 35 Viet, c, 44), the amount of the 
retiring incumbent's pension is to be fixed with | 
reference to the net annual value of the benefice 
at the date of the incumbent’s resignation ; and, ■ 
having been once fi.xed, it is not liable to sub.se- 
quent alteration in consequence of a diminution 
in the net annual value of the benefice through i 
, agricultural depression, or through the formation 
of a part of the parish into a district chapelry. 
Bolniuwn v. Band, 55 L. J., Q. B. 585 ; 17Q.B. 1). 
341 ; 54 L. T. 871 ; 34 W. E. 639. 

Tinder Union of Benefices Act, 1860 — 

Mortgage of Compensation — 13 Eliz. c. 20 .] — In 
pursuance of an ortler in council, under the Union 
of Benefices Act, 1860, uniting two city bene- 
fices certain annuities were granted to the 
retiring incumbent and his assigns, out of the 
annual income of the united benefice, and made 
a first charge thereon during the joint live.s of 
himself and the incumbent of the united bene- 
fice, so- long as he should perform in person, or 
by substitute to be approved of by the bishop, 
the duties of curate of the united benefice under 
' the style of vicar-in-charge, -with a provision for 
the retiring incumbent after the death of the 
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incumbent of the united benefice Held, that 
such annuities were not a benefiee , with cure 
within 18 Eliz. c. 20, and accordingly could be 
.validly mortgaged by the retiring incumbent. 
MoEcnn v. l)raii(\ .55 Ij. .1,, Ch. 19 ; 80 Ch. D 
520 ; 58 L. T. 701 ; 88 W. II. 924. 

Deed of Validity.]— It is not e.sseiifial to the 
validity of a. deed of re.sigiiation of an eeclesi- 
astical benefice tliat it should lie made, by the 
clerk before a notary public; the lashop eau 
disjrense with that fonnality and accept a 
resignation made by a deed duly, executed, and 
sent to him by the clerk. The resignation of a 
benefice is not void, because it is made at the 
request of the bishop in order to avoid scandal 
and legal proceedings. Itaichcl v. Oxford 
Clihhap). 56 L. .1., Oli. 1023 ; 35 Ch. D. 48 : 
56 L. T. 539 ; 36 iV. E. 307 — 0. A. Afiiruied., 
59 L. .1., Oh. 66 ; 14 App. Cas. 250 ; 61 L. t1 
131 ; 54 ,1. P. 101—11. L. (E.) 

Acceptance of Condition.] — It is not noccs.sary 
that the bisho)-)’s acceiUance of a resignation 
.should he ill wriling. and no ])articular form is. 
ucec.-:sary ; and if the resignation is sent in at 
the bishop’s .requc.--t, n i further acceptance is 
required. Though the resigiiation of a benefice- 
mu=:t (except in ihe case of an exchange) be 
absolute, not conditional, it is perfectly legal for 
the bishop to fix a fuiuic time at which the- 
resigiiation, when accepted by him, shall come 
into aelnal operation by his declaring the bene- 
fice vacanl. If the bishop, in accepting the- 
resignation of a benefice, agrees to po.stpone the 
declaration of the vacancy in order to enable 
the clerk to receive the next accruing payment 
of tithe, rout-charge, this docs not render the 
resignation invalid as having been made for a. 
pecuniary consideration. Ih. 

Eevocation of, before Acceptance.] — A clerk 
who Ims tendered his resignation to iho bishop 
cannot withdraw it, even before acceptance, iff 
in consequence of the tender, the position of 
any party has been altered : e.g. if the bishop 
I has been thereby induced to abstain from com- 
, mencing proceedings in the Ecclesiastical 
' Court for the deprivation of the cleric. — Per 
j North, J. Ih. 

j Privity between Incumbent and Patron — 
'Estoppel.] — An incumbent who comes into a 
benefice is a privy in law to the patron who- 
appointed him, so as to be entitled to the benefit, 
and subject to the burden, of the same estoppel 
a.s the p.atron. Where, therefore, the ipiestion of 
the effectuality of a resignation has been raised 
.and disposed of in a former action brought bj’’ 
a clerk, to which the {latrons were parties, as he 
would be estopped from raising that question' 
again in any proceetlings between himself and 
the patrons, he is also estopped from raising the 
same question as a defence against an incum- 
bent ap])ointO(l in his jilace, who, as being a. 
privy in law to the patrons, is entitled to take 
advantage of the same estoppel, and such a 
defence may be struck out as frivolous and 
vexations. Magrath v. Bsiclid, 57, L. 'F. 850. 

Eight to Emblements.] — A parson who resigns 
his living is not entitled to emblements. Eultoer 
V. Buheer, 2 B. & Aid. 470 ; 21 E. E. 358. 

But his lessee is entitled to them, because the 
tenancy is determined by the act of another. Ih, 
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Under Clerical Disabilities Act, 1870 — Revoca- 
tion after Inrolment of Deed,] — A elergymiiu uf 
rli.; f’liurrit (,}• EiiglaiKl, wiili a view of relm- 
iruMiiiit; hU oxecuic i a dccil in the hiriu 

}.r. -uijAi ].V ;!:i & :ji Viet. c. hi. anil caused it 
to iic. iur.lLd, bat did not take any of the 
furtln-r steps re-.]uired by the act. He subse- 
uuciitiv fibaiidoucd The iiitentiou of relimiiiish- 
i’lg his ofiiee Held, that the inroluicnt might 
I;!, tiicatcd. Sn i‘p. -12 L. J., Ch. 200 ; 

L. Hpl.-.i 21 W. 11 . 2-H. 

Besignation Bonds.] — po,st, cfil, 12:l;k 
.SlMtXN'Y, A’l. 


ni. CONVOCATION AND CANONS, 

, Authority.] — The eaiious of ldo8, not being 
eoufinried by jiariiament. do not ]>roprio vigore 
bind the laity, and thei'e is tio canon since lOOS 
which can hind a htyruan. though made in full 
convocation. The clergy, hotvever, are bound l;y 
canons confirmed by the king only, though the 
couiinnarion of parliament is necessary to bind a 
layman. Yet canons tlnit Iiave been allowed by 
general consent within the realm, and aj'e not 
re}mgnant to the laws, shall still be in force as 
the king's ecclesiastical laws. The necessity of 
parliamentary confirmation to bind the laity has 
existed ever .since the Reform at ioji. Jliddlvtony. 

2 Atk. fiaU (Append.) ; Ca. t. Hardw. 57 ; 
2 S'tra. 105(1 ; 2 Barn. K. B. H51 ; 2 Kcl. 148. 

No new laws can be made to bind the whole 
people but l)y the king, with the advice and con- 
sent of both houses of parliament, and by their 
united authority. Ih. 

Eveiy man may he said to be party to, arul 
the consent of every .subject is included in, an 
act of parliament ; but in canons made in convo- 
cation, and confirmed by the Crown, all these are 
wanting except the royal assent. Ih. i 

In the convoeatiou the whole clerg}^ of the ' 

province are either present in person or by repre- , 
sentation. Ih. \ 

The binding force of ancient canons over lay- 
men was derived from the suirreme legislative 
power being vested in the person of the em- 
])orv>r,s. Tn England it is othcr\viso, where the, 
icing has but part of the legislative power. 
Ih. I 

Ever since the Reformation the rule has been, 
tliat where any ordinances have been made to 
bind the laity as well as the clergy in matters 
merely ecclesiastical, they have been either 
enacted or confirmed by parliament. Ih. 

The power of The couvni.‘ation to ordain canons 
co-extensive witli the judicial authority of then 
courts is full of mischief, and cannot be con- 
tended for with a shadow of reason or law. 
Ih. 

The Acts of Uniformity, &c., since the Refor- 
mation show that parliament, from that period, 
has been of opinion that the power of making 
constitutions in ecclesiastical matters to biml 
the whole nation, was in them : and it is clear 
from 2.'3 Heu. 8, c. 19, that both the Idng and 
the clergy thought it necessary to have the 
authority of paiiiameni, for abrogating part of 
the ancient canons, and establishing such part as 
was to remain in force. Ih. 

In the Prl(i)’ of Leed'a Case (20 Hen. 6, c. 12), 
it was laid down that the ordinary, by his con- 
vocation, had power to make constitutions pro- 
vincial, by which ceux de Saiute Eglise shall 


be bound, but tliey cannot do anj’thing which 
shall bind the temporalty. Ih. 

Said in the case of the Ahhot of Waltlimi 
(M. 24, E. 4, 44 [5]), that the convocation has 
not p(.)wer to land any temporal matter, but only 
that which is spiritual, a.s to ordain fasting days 
and holidays, and they are only spiritual judges, 
Ih. 

That Newton, in the opinion he gave on the 
power of the convocation, means temporal per- 
sons as well as things, is plain by the opposition 
of it to ceux de bainte Egli.se, which words 
signify the persons, not the matter or right, of 
holy church. Ih. 

When the case of the Ahhot tf Waltlmm came 
before all tlie judge.s in the exchequer chamber, 
Vavasor sa,id, 1 he power of corivocat Lon does not 
extend over the temporal rights of the clergy 
themselves, and the abbot’s claim of exemption 
from collecting tenths being a temporal right, 
he thought a clerk was not bound. Ih. 

At an assembly of Lord Chancellor Ellesmere, 
the lords of the council and all judges of Englatid, 
in the Star Chamber, it was held that privations 
of Puritan ministers by the High Commission 
Court were lawful. Ih. 

In Dr/ci.'f's Case (5 G-oo. 1, C. B.), Lord Chief 
Justice King said, it was the prevailing opinion 
the canons rlid not bind the laity without an act 
of parliament, there being none to represent 
them in con vocation, Ih, 

Baid at the eiitl of the ca.se Bird v. Smith 
(Moore, 781), to have been resolved, that the 
canons of the clmrch made by the convocation 
and the kiiig, without the parlirimcut, bind in all 
matters ccclesinsticul as weU as an act of ixarlia- 
ment. But this case is no authority. Ih. 

No colour of law to say that every bishop in 
his diocese, archbishop in hi.s province, and the- ■ 
house of convocation in the nation, may makC' 
canons to bind within their limits, Ih. 

Whatever maj'- bo the power of convocation to 
bind the whole realm in matters ecclesiastical, it 
I is nowhere said in this case they can bind the 
I laity. Ih. 

Lord Chief Justice Vaughan of opinion, a law- 
ful canon i.s a latv nf the kingdom as much as an 
act of parliament. In the case of Groee v. Elliot 
(A''cnt. 41), Mr. Justice Tyrrell held, the king 
and convocation, without the parliament, cannot 
make canons to land the laity. Lord Chief 
Justice Vaughan said, in this case, that the con- 
vocation, with the assent of the king under the 
I Great Seal, may make canons for the regiTlation 
' of the church, as well concerning laicks as 
I ecclesiastics. This difference of opinion, and the 
! other two judges declaxing no opinion on the 
question, greatly weakens the authority. The 
opinions of Newton, Coke, TyrreU, Holt, and 
King, and tlie answer of the judges in the Star - 
Chamber, must preponderate against the single 
opinion of Vaughan. Ih. . 

The canons of 1603 have not been allowed and; 
received so as to form part of the law of England,, 
and bind the laity as well as clergy, Exeter- 
(Bishop) V. Alarshall, 37 L. J., 0. P. 331 ; L. E. 

3 H L. 17 ; 18 L. T. 376. Affirming, 10 W. E. 
390.— Ex. Ch. 

But even if binding on the clergy, then the 
39th canon of 1603 applies only to the institu- 
tion of a presentee to a benefice, Ih. 

The 48tli canon of 1603 does not apply to a 
presentee to a benefice, but does apply to a 
person seeking to be admitted as a curate to an 
existing benefice. II. 


39—2 
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Canons— Bindings Bifect.]— The canons -vyliich 
havcIlo^ tlieaiitliorityof auact of ijavliamentarc 
not binding on laymen. Morn Midt, 2 Aik. lad. 

The cations must be pitrstied with the utmost 
exactness by ecclesiastical pemons ; am I a clergy- 
man who presumes to many a person out of the ] 
parishes in which the man and the woman reside 
is liable to penalties. IV. 

Questions of Tithe, ] — The canonical con- 
st itutions of ecclesiastical synods have no binding 
force or authority in this kingdom in questions of 
tithes betM^een the clergy and laity in courts of 
law without acquiescence evidenced by usage. 
Emm V. Eeor/fo, 12 Price. 76. 8. C., nom. 
A’wim V. if(WV','M‘01e. & Y. 577. 

Dean and Assessors.] — By the 21st canon 

it is enacted, that ‘•the clean, in cau-ses which 
shall ho hancllcd in court, shall ask the advice 
and opinion of the ministers who shall be pre- 
sent." The ministers are only assessors, and 
liave no voice in the decision of the court, which j 
rests with the dean or commissary alone. Jcruey 

(EeiDi) V. Pariah of Qteetur'), 3 Moore P. 0. 

229. 

Convocation — Mandamus to President.]' — The 

Archbishop of York as president of the convoca- 
tion of his province having decided that a candi- 
date who had been elected to rciirosent an arch- 
deaconry in the Lower House was disqualified ; — 
Held, that the court had no jurisdiction to grant 
a mandamus commanding the archbishop to 
admit the candidate to convocation. JZec/. v. 
York (ArohJmJiop), 57 L, J., Q. B. 896 ; 20 
Q. B. D. 740 ; 59 L. T. 443 ; 36 W. E. 718 ; 52 
J, P.709. 


IV. COLONIAL CHUECH. 

Position of Church of Eugland.] — The Church 
of England, in places where there is no church | 
established hy law, is in the same situation as 
any other religious body, and the members may 
adopt rales for enforcing discipline within their 
body which will he binding on those who 
expressly or hy implication have assented to 
them. Cayjc Town (Eishoj}) v. Lo7u/, 1 Moore, i 
P. 0. Cn.S.) 411 ; 2 N. E. 463 ; 9 Jur. (N.S.) 
805 • S L. T. 738 ; 11 W. E. 900. I 

Where any religious or other lawful associa- ■ 
tion has not only agi'ecd on the terms of its 
union, but has also constituted a tribunal to 
<letennine whether the rales of the association 
have been violated by any of its members or not, 
and what shall be the consequence of such vio- 
lation, then the decision of such tribunal will he 
binding when it has acted wdthin the scope of 
its authority, has observed such forms as the rules 
require, if any forms l>c proscribed, and, if not, 
has proceeded in a manner consonant with the 
principles of justice. IV. 

~ — That of Voluntary Association,] — The 
United Church of England and Ireland is no part 
of the constitution in a colonial settlement, nor can 
its authorities, or those who boar office in it, claim 
to he recognised by the law of the colony other- ' 
wise than as the members of a voluntary associa- 
tion. Eatal (Bishop), In re, 3 Moore, P. (1 
115 ; 11 Jur. (K.S.) 353 ; 12 L. T. 188 ; 13 
W. B. 549. 

The position of the Church of England in a 
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colony which has an established legislature, and 
where no church is established by law, is that of 
a voluntary association, (hlritso v, 86 

L. .1.. Ch. 2 ; L. E. 3 Ki}. 1 ; 12 Jur. (N.s.) 97 ] ■ 
15 L.' T. 465 : 15 W. E. 2i). 

In the colonies the Anglican church is purely 
a voluntarv association. Katni (llfiJnw) v 
/r'mw, 18 L. T. 112. 

South Africa.] — The church of the pro- 
vince of South Africa is not a chnrclj in cou- 
nection with the Church of England as by law 
established. Although there are in the articles 
of the constitution of the church of the province 
of South Africa general expressions affirming in 
the strongest way the connection of the church 
of the province with the Church of England, 
yet b 3 " the proviso in the said articles to the 
effect that iir the interpretation of such faith and 
doctrine it is not bound by the decisions of the 
tribunals of the Church of England, it is praeti- 
cally declared tlnit the connection is not main- 
' tained. In a suit by tlie Bishop of Graham’s 
Town (one of the dioceses of the church of the 
province) against the officiating minister in 
possession of the church of St. George in Gra- 
ham’s Town, wlievcby the defendant, a member 
[ of the church of the province, subject to its con- 
! stitution and canons, and to the episcopal juris- 
i diction of the plaintiff, had been fouml guilty of 
I contumacious disobedience, suspended from his 
I ministerial fuuclions until he should engage not 
I to repeat the offence of preventing the bishop 
1 from preaching or ministering in the church of 
I 8t, George, and finally excommunicated ; it 
i appeared that the church of St. George had been 
j duly dedicated to ecclesiastical purposes in con- 
i nection with the Church of England as liy law 
established, and for no other purposes ^Hcld, 
that the plaintiff had no right in the said church 
of Ht. George, and that his suit must be dis- 
missed. Merriman v. WUlimis, 51 L. J., P. C. 
95 ; 7 App. Cas. 484 ; 47 L. T. 51— P, C. 

Bights of Crown.] — The prerogative of the 
Crowm to ])resent to a licnelice in England, 
avoided by the promotion of the incumbent to a 
bishopric in England, does not extend to present 
to a benefice in England which becomes vacant 
i on the promotion of the incumbent to a colonial 
! bishopric -witlun the Queen’s dominions, created 
I solely by the prerogative of the Crown. Iley. v. 

I Etoti Collnqe, 8 El. & El. 610 ; 27 L. J., Q. B. 
132 : 4 Jur. (N.S.) 335 ; 6 W. E. 72. 

After an independent legislature is established 
in a colony, the Crown cannot by its prerogative 
establish a metropolitan see or province, or 
create an ecclesiastical corporal ion, whose status, 
rights, and authority the colony can be requirecl 
to recognise. Natal (Bishop), In re. 3 Moore, 
P. C. (N.S.) 115; 11 Jur. (N.S.) 353 ; 12 L. T, 
188 ; 13 W. E. 549. 

Nor has the Crown in such circumstances 
power to confer any jurisdiction, or coercive 
legal authority, upon the metropolitan over tlie 
suffragan bishops, or over any other person. IV. 

Eights of Bishop of.] — When a bishop takes 
an oath of (jbedience to another bishop as his 
nvetropolitan, thinking erroneously that such 
latter bishop has been legally investctl with the 
dignity of the office, such oath does not confer 
any jurisdiction on the latter bishop by which a 
sentence of deprivation can be supported, nor is 
it legally competent to the parties to give or 
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rpct'i vn siich ;i \ ,,IiUiraryon‘C)iweu.-.ual jiirNrlictiou. 
JVtttai { In r<‘. H I\Iuoro P. C. (N'.S.) 
lir, : 11 ,]U!-. (N.S.) ; 12 L. T. 18S ; 13 W. E. 

549.' 

’J h-.: ‘ 'atii oi' ciinonical obedioiico does not mean 
tliaf iln; i-l-Tiryman u-illnliej' all the eommandsof 
hU hi'hdp. a.eraiiisr which there is no law, but 
thai ho will obey ul! such conunands as the 
hisiioji In law is'auriioriscd to impose. 

Tfiiru { V. Liinfi, 1 ilnore, i’. 0. (N.s.) 
41 1 : 2 Pi.Vtw ; St Jur. (N.s.) SOo ; 8 L. T. 738 ; 
iiw. 11 , smu. 

Wliviv a colonial Ijishop. witlioiit the consent 
ehtici’ of Ihe {'rown or of tlie colonial Ic.mslature, 
convcncil an as-cmhly which he alleged to be a 
syjiod. and Iw which nets and conslitm ions were 
jiti''^cd ]mrporting to l)ind meinhers of the Church 
(»f Englaml in the c<iiony. whether they assented 
to tlietn or not, in respect as well of some 
tein])oral as sjiiritual matters ; — Held, that 
whether the hi'^hnp had authority to assemble 
a synod or not, iho meeting convened was in no 
sense a synod, ami the ac'ts which it purported to 
declare wore clearly illegal. 1 h. 

The bishop of Jamaica is empowered by letters 
patent to e.xercise spiritual jurisdiction, to punish 
rectors, 6;c.. according to the laws and canons of 
the Church of England. The rector of a parish 
in Jamaica having declined to enter a marriage 
in the registry of his parish because it had been 
solemnised in a place .supposed not within the 
parish, and being required l)y the bishop to make 
the entry, did so ; but the bishop, nevertheless, 
proceeded against him for the former refu.sal, and 
snsjiciuied him. The jmlicial committee held 
this to be irregular, and reversed the sentence. 
Binrcrhiult v, Jamar'a QBiiiJuij)), 2 Moore, P, C. 
4159. 

il'hc jurisdiction of the bishop of a .see erected 
in a colony by letrers-patent rests only upon 
compact, an<l is to be enforced through the lay 
tribunals, from which an appeal lies to the 
sovereign in council. Satul (^BLshoii) v. Green, 
18 L. T. 118. 

Obedience of Dean to Bishop.] — A colonial 

bishop was excommunicated by a colonial superior 
of the Anglican church, which excommunication 
was held by the privy council to be null and 
void. A dean, appointed by the bishop so alleged 
to have been exoommutucated, refused to recog- 
nise his capacity or authoriry : — Held, that he 
could not so refuse whilst lie remained a member 
of the Angli{>an church in the diocese of such 
bisho}). ih. 

Salary of Bishop.] — A fund had been formed, 
and vested in trustees, for the endowniucnt of 
bishoprics of the Churcli of England in the 
co]onie.s. t'. had been appointeil bishop, and his 
see orerded, by letters patent, in a colony 

g issessiim at the time a legislative constitution. 

e oonse(iueutly hail no coercive, jurisdiction : — 
Held, that he was neverthekss entitled to 
pavmont of liis salarv out of the fund. Chletm 
v. Glafl^tone, 30 h. J., Ch. 2 : L. E. 3 Eq. 1 ; 12 
Jur. (N.s.) <)71 ; l.-i L. T. 40.T ; ID W. E. 29. 

A coercive jurisdiction is not so essential a 
function of a bishop as that the failure of 
the letters-jiatcnt to create such a jurisdiction 
Avill deprive the bishop of his right to receive 
the income of a trust fund appropriated to the 
eudownment of a bishopric founded by lettens- 
patent, jirofessing to create such a jurisdiction. 
Xatal (/ils'Acp) V. Green, 18 L, T. 112. 
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Contract to pay Salary to Bishop,]— 

iSjiecilic performance of a contract to pay a 
salary to a bishop in a colony was enforced, 
tliough the contributors to the salary may have 
intended to support a bishop with coercive juris- 
diction over his clergy, and .subject to coercive 
jurisdiction of his metropolitan. Ih. 

Division of Diocese— Ejectment.]^ — In 18D0 a 
piece of land in the colony of Natal was granted 
by the crown “ in freehold to the ' bishop 
of Capetown, A., and his successors in the 
see, in trust for the English church at Pietorma- 
ritkburg,” in the colony of Natal, and a churcli 
was erected on the land. At Ihe time of the 
grant, Natal was part of the diocese of Cape- 
town, but %vas subsequently created a separate 
see, of which C. was appointed bishop, and the 
churcli so erected became the cathedral church 
of the diocese of Natal. In 18G3 A. took posses- 
sion of the church, and excluded G. from the use 
of the same ; — Held, in an action of ejectment 
by C. to recover possession of the land, first, that 
A. had no esstate or title in the land so granted, 
either as a trustee or otherwise ; secondly, that 
C. had a right as against A. to use and have 
access to the church ; thirdhq that, in an action 
of ejectment, the supreme court had no power to 
deal with the actual estate in the land. Ca2)e-> 
town (^Jibtkop') V. Natal (Bishop), 38 L. J., P. 0, 
58 ; 17 W. E. 1050. 

Practice — ^Writ De vi laica removenda.] — ^By 
an act of the colony of Bermuda, a court of 
chancery was established in the islands, with 
authority to examine, hear, judge, determine and 
decree all matters, causes and tilings whatsoever 
as fully and amply as the High Court of Chancery 
may and can. A clerk in lioly ordens was pre- 
sented by the Crown to the rectory of the parishes 
of H. and S. He was duly inducted into the 
parish church of H., but his induction into the 
parish church of S. was obstructed by the laity. 
He applied to the court of chancery in the 
colony for a writ de vi laica removenda to remove 
the obstruction. The court refused the writ : — 
Held, that the appellant was not entitled to such 
wi’it ex debito justitiie ; and that the wi’it de vi 
laica removenda is nob a necessary incident of 
chancery jurisdiction. Jenhins, Bx parte, 5 
Moore, P. C. (N.s.) 331 ; 38 L. J., P. G. 15 ; L. R. 
2 P. 0. 258 -19 L. T. 583 ; 17 W. E. 502. 

Jurisdiction — Dutch Seformed Church, 

at Cape of Good Hope.] — A minister of the Dutch 
reformed church in the presbytery of Graaffkeinet, 
at the Cape of Good Hope, was in 1864 suspended 
from Ids benefice, on a charge of error in doctrine 
by the synodical commission, no charge having 
1 »cen first preferred before either the consistory or 
t he presbyteiy : — Held, thatthc charge should first 
liave been preferred before the presbytery, and 
that the synodical connnis.sion bad no jurisdiction 
in the first instance. Mwrraif v. Burghers, A 
Moore, P. C. (N.s.) 250 ; 36 L. J., P. 0. 44 ; L. E. 
1 P. C. 362 ; 16 L. T. 40 ; 15 W. E. 722. 

V. ADVOWSON AND PRESENTATION. 

1. Advowson. 

Realty.]— An advowson descending to an heir 
is real assets, and . may be sold for the payment 
of debts. ' To7ige v. Jtohinson, 1 Bro. P. C. 144 ; 2 
Stra.879; 53 P.W. 401. 
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charity Property.] — An advo^’son in the city 
of London wftf! invL'slod in trustees for the benefit 
of the parish, the yienr being always chosen by 
the parishioners -.—Held, to be “ charity property ” 
within the City of London Parochial Charities 
Act, 1S8S. SL Hteplien's, Colcnuni street, hi rc, 
St. Mary's., Alder manlmnj. In re, 57 L. J., Ch. 
917 ; 39' Ch. D. 192 ; 59 L. T. 393 : 3« W. 11. 837. 

An advowson is no exception to the general 
law as to the charitable trusts. The dicta in] 
AU.'Oen. x. Parker (1 Vcs.seii. 43 ; 3 Atk. 576) ; j 
Att.-Geu. X. Forster (10 A'es. 335) j Att.-Geu. x. 
Femeomhe (14 1), and Att.-Gen. x. lYeMtcr 

(L. n. m ]'lq. 483), considered. Ik. 

Descent of Right of Donation.] — The right of 
donation descends to the heir, and the executor 
has no title when the testator was seised of the 
advow-son of a donation; otherwise if it had 
been a j>resentation benefice, licppingfoti x. 

2 AVils. 15S. 

Statute of Frauds.]— Advow.sons are rents 
within Statute of Frauds, but an annuity in fee 
is not a personal iidieritancc. Stafford (JEarl) 
X. BueMey.'lYc^.ni. 

7 Anne, c. 18.]— The statute 7 Anne, c. 18, 
enacting that the intere.st of the patron of an 
advowson shall not be displaced by irsurpation, 
i.s not retrospective. Att.-Gen. x. Liekjield 
{Bukoj)), 5 Yes. 828. 

Limited Owner.] — An advowson is not part of 
the inheritance, but fruit fallen, which every 
owner of the estate for life nr years is entitled 
to. Sherrard v. Ilarkorougli, Ainbl. 165. 

Lunatic Tenant in tail— 1 Will. 4, c. 65.]— The 
twenty-eighth section of the Act 1 Will. 4, c. 65, 
confers no power to sell the right to the next 
presentation to a rectory of tlie advow.son of 
which a lunatic is tcu.ant in tail in ]iossossion, 
except for one of the purposes specified in the 
section. Varastmr, In re, 3 line. & G. 275 ; 2U 
L.J., Ch. 619. 

Appendant to Manor.] — In 1790, an advowson 
appendant to a manor was sold and assigned for 
the residue of a tenn of 500 years, created in the 
manor and advowson in 1745, and whicb, except 
as to the ailvowson, had ceased : — Held, that this 
did not sever the appendaiicy, and that the 
advowson passed by a suhscqitcnt release of the 
manor with general words. Ruoper x. JIarrisoii, 
2 Kay A ,T. 86. 

A grant by Erhv. 4 of an advow.son having, 
by the effect of the statute of 10 Hen. 7 (Irish)^ 
been repealed, it was held to have become ro 
appended to the manor, to which it was ajjpendant 
before the grant. Meath {Bishop) v. Whirhester 
[2laryitis), 4 Cl. & F, 445 ; 10 Bli. (N.s.) ,330. 

When Passing.] — Aii advowson, although it 
is an hereditament, and, as being the right of 
presentation to a church at a ])articular place, 
“ does concern lanfl at. a certain place,” is but a 
right collateml to land, and is not aptly described 
as “ being situate at ” a particular place. Such 
a description, however, may pass an advowson 
under certaiji circnmstance.s, e.g. when upon an 
examination of the whole iuHtrnment-a clear 
irrtention is shown that it shall pas.s, or upon 
evidrace that there is no other property in that 
particular place capable of being disposed of by 


the instrument. -4 (3 Dyer. 323, b) and 
Kensetj x. Lamjham (Gas. (.Tnl. M3) discussed 
and reconciled. Crompton v. Jarraft, 5-1 L. J., 
Gh. 1109 ; 30 Ch. D. 298 ; 53 L. T. (iOH ; 33 
W. B. 913—0. A. 

Having regard to the recitals, the omission of 
certain other property, and looking to the whole 
I .scope of the deed, an advowson was held not by 
I force of the general words “ all other heredita- 
I menks situate in the ])arish of JX,” included in a 
deed of resettlement. 2k. 

Advowson does not pass by livery within view 
of church without deed, there being incumbent. 
PamwU X. Ilodf/son, Gary, 52. 

An advowson does not pass by the word 
“tenement,” Jhiiscij x. Lavuhum, Forre-^t, 143. 

An advow'son in gross will pass by the words 
“tenements” and “hereditaments,” but not by 
the word “ lands,” and it is assets by cleseent to 
satisfy bond creditors. Wcstfaliny v. IVestfaling. 
3 Atk. 460. 

' The wmrd “living” is sufficient to pass the 
advow.son, but it may be ro.strictcd to the next pre- 
sentation. The context must determine its mean- 
ing. Wekh V. Jjijnn, 2 Kay A J. 669 ; 4 W. R. 657. 

Devise to a minor of “ the living.s of Q. and 0., 
slioukl he like the profession .and be (jualified for 
them”: — Hehl, to .show an intention to confer 
on the devisee a personal benefit ; therefore, that 
the devise was confined to a single pre.sentation, 
and did not extend to the advowson. Ik. 

The commissioners of woods and foresis 
havijig no power under the statute 57 Geo. 3, 
e. 97, to make sale of any royalties, honours, 
hundreds, manors, lordships, or franchises, “or 
any rights, members, or ai>purtcuanccs tliereof,” 
belonging to the Crown, within the ordering and 
survey of the exchequer, contracted for the sale 
of the Crown manor of E., and all courts baron, 
courts leet, and .all fines, reliefs, rents, profits, 
waifs, strays, deodands, and “all other rights, 
memhers, cmolnmonts, and appuj'tenances thereto 
belonging”; — Held, that this being in effect a 
contract for sale by the Ci’own, the advowson of 
E., which was appended to the manor, di<l not 
pass under the contract, and eonseqiientlj', that 
the purchaser waas bound to take a eonveyaneo of 
the manor without the advow.son. Att'.-Gen.x. 
Sitwell, 1 Y. A Coll. .559 ; 5 L. J., Ex. Eq. 80. 

Hemble, that if the contract had been between 
subject and subject, the advowson would have 
passed, although, at the time of the contract, it 
was not known by either party to be appendant 
to the manor, and, therefore the sale of it wais 
not in contemplation. Ik. 

Sale.] — A conveyance of a fourth part of an 
advtjw'son in 1672 l.s not to bo deenietl voluntary, 
because the only pecuniary consideration ex- 
pressed in tlic deed is 2(b. the court will pre- 
.sumc th.at 20.v. would be the full value of the 
fourth jjart of an advow.son at that time. Gaily 
x.Fmter (Jikhop'), 5 Bing. 171 ; 2 M. & P. 266 ; 
7 L. J. (O.A) G. P. 50. 

A cleckiration stated that a deed conveyed 
the purparty of an advowson. By ilie deed the 
whole was eouveyod : but it- appeared that the 
person making the conveyance was ix)s.sessed 
only of a purpartv ; — Held, no variance. Gvlhj 
V. Fjwter (Bishop), 4 Bing' 290 ; 12 Moore, 291 ; 
5 L. J. (O.S.) G. 178 ; 29 E. R, 565. 

An advowson was sold. After the sale the 
purchaser found that there was a mortgage on 
the living in respect of money advancctl to build 
a new parsonage house Held, that this did not 
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fom a ground for rescinding the contract for 
ilic aflvow^iOn. ur fur allowing to tlie purchaser a 
dediietio'u from the arnonut of the purehase- 
niuiiey. Julicarda-Wood v. dltijnrihonlt^.l K.'L. 
Ca-.. 8iJ() ; MO L. 0.. Ch. 17U : (j'jur. (N.S.) 1H)7 ; 
M L. T. 222. 

Pur autre vis.] — At connnoii law, the 

purchaser of an estate pur autre vie in an advow- 
sim. may. no Ic.'.s than the purcha.ser of an 
adviAVson, in fee, uffei- himself to the ordinary, 
and ju'ay to he admitted on a vacancy oeeurring; 
and, the hishop, provided onljr if he is a fit 
and proper person in holy orders, is bound to 
iji^iituic him, atid has no discretion to refuse. 
Wul.ih w Lincoln (Jji.siiojf'), 14 L. J., C. T. 244 ; 
L. JhlU 0. r. .718 ; ;i2 L. T. 471 ; 2M W.ll. 82!). 

Purchase in Trust.] — A father hcLpicathed 
12,U()U/. to trustees to in rust the whole or jKirt in 
the jiiirdiasc of an advow.son : and, until Ins son 
.should he presented to it henolice producing a 
^ net I,000Z. per annitm or die, the trustees were 
to present some lit person to the benefice, the 
advowson whereof they had imreh:i,scd, and, snh- 
jeu) as afore.said, were to hold the ativow.son in 
trust for the son, his heirs and assigns ; and in 
the meantime, and uixtil such investment, the 
trustees were to lay our the 12,000/. upon certiiin 
securities, and, during twenty-one years from the 
testator’s death, to accunmlate the income, and 
the income of the 12,000/. and the accumula- 
tions was, after the twenty-one years (in case 
the advowson had not been purchased), to belong 
to the sou, his executors or administrators ; and if 
the son died or was presented to a benefice of 
l,00O/. a year before a eoutract for the purchase 
of the advowson had been entered into, or if part 
of the 12,000/. or the acoumulatioas remained 
after completing such contract, the same was to 
be paid to the son. his executors or administra- 
tors. The 12,000/. having been set apart and in- 
vested and accumulated, hut no advowson liaA’ing 
been bought, the son, thirteen yeans after the 
testator’s death, claimed the entire fund ; — Held, 
that although there was no person who could en- 
force the trust, yet, as the trustees were willing 
to carry it out, and could present any fit person 
they chose to the benefice when they had bought 
the advowson, the son was not the exclusive 
object of the trust, and was not entitled to a 
tran.sfer of the fund, fJutt v. Xainic, M Ch. 1). 
278 ; 3.0 L. T. 209, 

Limitation in Trust.] — by a deed of setlle- 
inent in 17.83, an advowson was limited to Hill 
nnd his issue male in .strict settlement, “ upon 
this exiu’e.ss condition ami limitation,” that the 
piersou who sliould at aiy time thereafter he 
seised of or entitled to the advowson under tlie 
deed should froui time to time, as the church 
should become vacant, present a fellow of St. 
•John’s College. And on failure of such iienson 
presenting as aforesaid, and from arul after .such 
iaihuv, the advowson .should remain 1o tlie use of 
the mast er and seuior ful]ow.s of the college. One 
:«f the persons entitled inider the deed having 
-sufi'ered a reenvoiy and conveyed the fee .simjile 
of the advow.son to the doi'eiulaiit'.s predecessor 
in title : — Held, that the advowson was limited 
in Intsts. not on condition, and that on failure of 
the defendant to present a fellow, the gift over 
took effect in, favour of the master arul semor.s, 
St.Joh»\s CoUcue, (hinhnUhic.Y. Edbiqliam (EarV). 
2i) L. T. 447 ; 22 W. il. 125. 


Bevise.] — Under a devise of manors, lauds, iic., 
to A., his executors, &o., for a term of eleven 
years, in trust to receive the rents, i.s.sues, and 
profits of the premises that should from time 
to time accrue and become due, and dispose 
of the same for the benefit of a certain cestui 
que trust, A. may, by the directioms of the eestiii 
que trust, and for his benefit, assign the advow- 
Hon of a rectory appendant to a manor, to a 
pureha.ser for the .said term of eleven years, to 
intent that pnirchaser maj' ])rcsent for the next 
turn, in ca.se of an avoidance before the e.xpi ra- 
tion of term, and in case of .such avoif lance the 
purchaser ma5’' present accordingly. AUemarle 
(^Ltml) V, i/w/cn?, 7 Bro, P. U 522. 

Devise of lands, tenements, and hereditaments, 
subject to a terra of eleven years, in trust to 
receive the rents, is.sues, and profits of the 
premises that from time to time should accrue 
and become due, and dispose, &e., .an adi'owson 
in gross passes, and a sale of the next prc.scntation 
within term, by direction and for tlie heuefit of 
the cestui tpie trust, was established. S. L., 2 
Yes. 477. 

A. devised her real and personal esiatc to 
trastces, and directed her ailvowsou of lA to be 
sold by them inmiediatolj" after the death of H., 
the incumbent: — Held, that although, on H.’s 
death, the living must be filled before there could 
be a sale, still that the court had no authority to 
direct the sale of the next presentation in the 
lifetime of II,, for the benefit of the residuary 
legatees. Jiristoio v. Shirroio, 27 Beav. .5!)0. 

On devise of an advowson to trustees to be 
sold on the death of the incumbent : — Held, that 
although no sale after his death could be made 
until the benefice was filled, and a s;ile iu his 
lifetime would he beneficial to the parties, the 
court had no jurisdiction to authorise it. J(di- /into tie 
V. liuhcr. 8 Beav, 233. Bee also, H. €., 22 Beav. 
5(52 ; (5 lie G. ^I. i: G. 430 ; 2.5 L. J,, Ch. SOD ; 2 
Jur. (N.S.) IU.53 ; 4 W. K. 827 ; post, col. 1150. 

A, devised real estates (inclu(ling several 
advowsons) to trustees, after payment of ccrtaui 
ch.arges out of the routs, to accumulate the sur- 
plus rents by way of compound interest, and 
apply the accumulated fundas therein mentioned. 
He further directed that, in the event of the 
rectory of B. becoming vacant, and of his godson 
0. being iii orders and qualified, the trustees 
should pi'cscnt him to the living. The testator 
afterwards sold the living of B., and by a codicil 
he directed that, in the event of his trustees 
being unable to make any arrangement for pre- 
senting his son to the rectory of B., he .should be 
presented to the first of testator’ .s other livings or 
rectories which should become vacant after he 
took holy orders and was qualified to hold the 
same. C3. was six j'ears of age :~Hel(l, that the 
trustees were bound to sell the next presenta- 
tions to the respective living.s from time to lime 
at their discretion, and that they were not pre- 
vented from so doing by the direction in the 
codicil. Cunt'v. Middleton, 9 Jur. (s.s.) 709 ; 8 
L. T. 1(50 ; 11 AY, It. 45(5. 

By a devise of lands and advowsons to trustees 
to apply the reut.s, issues, and annual proceeds 
as directed by the will, the proceeds of the sale 
of a next presentation are well given to the 
trustees, and do not pa.ss to the lieir-at-law as 
nTitlispo.sed of. Oust v, Middleton, 34 L. J., Oh. 
185; 11 Jur. (is.s.) 1227 ; 11 L. T. .552; 13 
AY. E. 249. 

A., by will, directed trustees, upon the death 
of the present incumbent, to present A. to the 
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living of H., in case he should take orders ; and if I 
he sliould not, or taking orders should die in tire | 
lifetime of B., then to pre-scnt B., in case he 
should take orders ; and after their several de- 
ceases, or of such of tticm as should take orders 
and be presented, or in the event of neither 
taking orders, she devised the advowson to C. in 
fee -Held, that the gifts in favour of A. and B. 
were in succession and not alternative, and that 
on the deatli of A., B. tvas entitled to be pre- 
sented. llati'h V. Jlutcli, 20 Beav. 105 ; 3 \V. li. 
Bob 

A testator having the power of disposing of an 
advowson (subject to the existing incumbency 
of A., and a contingent right of B. to be after- 
wards presented), devised the next avoidance 
thereof in favour of 0. : — Held, that “the next” 
meant, the next the te.statorhad power to dispose 
of : viz. that following the incuinbeiicy of A. 
andofB. J7 a 

H. devises his manons, advowsons, &c., to 
trustees to pay his .son 1.000/. for life, and the 
rest of the profits to be laid out in land during his 
son’s life, and then .settled : — ’Held, the son had a 
right to present to the living when vacant, not 
under thedevise, but as heii’-at-law, it being a fruit 
undisposed of. Shcmird v, Harborowjh, Ambl, 
1(55. 

A., .seised in fee, ilcvises hi.s lands and tene- 
ments in B. to trinstecs, to a])ply part of rents for 
charitable uses. The testator dies : the church 
of B. becomes void ; the heir-at-laAv shall present. 
Kensey v. Langhim., Forrest, 143. 

Evidence,] — Where there is an old endowment 
of a vicarage, but the modern usage varies from 
it, there is ground to presume, that the variance 
has arisen from the act of persons competent to 
make it. The endowment is not therefore con- 
clusive evitlence in- favour of the vic.ar, but his 
right is properly triable at latv, Carr v. Henton, 
7 Bro. B. C. 100. 

As to evidence to support the existence of an 
ccclesia.stical rectory. Boulton v. Bichard,i. (] 
Price, 483 ; 20 E. E. 678. 

A grant from the Crown of an advowson 
(exce})tci'l in a former grant under general 
words) will be presumed after a possession, 
evidenced by title deeds for 133 years, and three 
presentations. Cilmm v. Clark, 1 Jac. & Walk, 
159 20 R. R. 266. 

Quaere, Avhether the Hullum Tem[)u.s Act, 
S) Geo. 3, e. 16, applies to advowsons. Ih. 

Bay,] — In 1437, an almshouse or a ho.spital 
■wa.s founded and endowed by a lord of a manor 
for thirteen poor men, and tw^o priests f<jr 
praying for souls and the education of youth ; 
and the right of nominating the master was 
vested in the lord of the manor for the time 
being. Previously to 1513. the manor and the 
rights of patronage became, on the attainder of 
the lord, forfeited to the Crt)wn. In 1618. 
James i, by Ictters-patent, granted the riglit 
of nomination of the master to the University 
of Oxford, for the .supi)ort of the Regius Pro- 
fessor of Medicine, anrl in 1818, the manor, 
with all its atlvantages and endowments, was 
duly granted by the t.'rown to B. Held, first,' 
that the rights of nomination and visitation, 
incidental to the manor,' did not, upon the 
forfeiture by attainder, become merged and 
extinguished, but vested in the Crown. Att.- 
Geii. T. Eivelme HimniuL 17 Beav, 366 ; 22 L. J.. 
Gh. S46 ; 1 W-R. 523. 


Held, secondly, that the property of the hospital 
was not affected by the .statutes for the dfesolit- 
tion of monasteries (27 Hen. 8, c. 2S, and 
31 Hen. 8, c. 13), but remained vested in the 
Crown as before. Ih. 

Held, thirdly, that it was not in any degree 
affected by tlie act respecting chantries (^1 Edw. 6, 
c. 14), so :i.s to vest 11:e propeiiy in the Crown as 
its eiuasi private possessions. Ih. 

Held, fourtldy, that tlie founder, ly annexing- 
the right of nomination to the manor, could not 
make and had not made them iiiseparal)le ; but 
that the right of patronage was in the nature of 
a lay advowson, which the lord might alien 
without parting 'with the manor, and the con- 
verse. Ib. 

Held, fifthly, that by the grant of James tn 
tile University of Oxford, the jus patronatus had, 
de facto, ijceu sevei-cd from tljc manor. Ib. 

Held, sixthly, that by the conutum law, the 
grant of a manor by the king, cum iiertineutibus, 
would pass an advowson ajipeudant to it, and 
tiiat the 17 Edw. 2, c. 15, created a restriction 
as to advowsons of churclies only, and did not 
apply to a lay advowson. Ib. 

Compensation on Abolition in Ireland,] — A 
testator made a devise of advov\'.sons in Ireland. 
The Irish Cluirch Aet, lS6i> (32 & 33 Yict. c. 42), 
was afterwards passed abolishing advowsons and 
giving their owners a light to compemsation. 
The testator after the passing of the act made a 
codicil to Ins will and tlien died. Compensation 
for the advowsons was elaiiued on behalf of the 
devi,see, and was ascertained and ma<le payable 
to the executors of tlie testator : — Held, that the 
compensation-money was payable to the execu- 
tors of the testator, aiid not to the devisee of the 
advowsons. Frnmi v. Frewe?i, L. R. 10 Ch. 610 
33 L. T. 43 ; 23 W. R. 864. 

2. PnESBXTA'riOK. 

Meaning of.] — On the division of an old 
parish into three by act of parliament, it was 
provided “ that the right of patronage and pre- 
sentation to the said three churches should 
belong - to a tlean and chapter and their suc- 
cessors for ever, in such manner as tlie presenta- 
tion to the rectory of the old parish did belong to 
them, and not otherwise.” Upion a nomination' 
by them to one new parish, without a presenta- 
tion to the ordinary for iirstitution : — Field, that 
the rectory was preseutative, and not a donative, ; 
and that the wortl “ presentation ” is a larown 
term of law, and when spoken of a benefice with 
cure, imports the patron’s presenting his clerk to 
the ordinary to be admitted and instituted. 
Sliiri V. Carr, 2 Bro. P. C. 173. 

Legal Bight,] — The right of a patron to pre- 
sent to a benefice is a legal right, subject ih its 
exercise to the bisiiup’s right to e.xamine into 
the fitness of the presentee, aiuL to reject Mmfor 
.sutlicie lit ground. Bxetcr Uiishop') \\ JlarHliall, 
37 L. J., C. P. 331 ; L. R. 3 H. L. 17 ; IS L. T. 
376. Affirming, 10 W- . R, 390— Ex. Ch. 

By Parol.] — Presentation to a church, or 
nominatiou to a perpetual curacy, may bo by 
parol, Att.~Geii. v. Brerrton, 2 Yes. 425. 

When Passing.] — Devise of surplus rents 
a.nd profits carries a right of presentation. 
Shet-rard v. Ilarborough, Ambl. 165. 


ecclesiastical law — Simony. 1234: 

T by reawn of the incmn- 

<1(>(TO,1 for Sn-H ^ T poison since bency being at the time of sale voidable at the 
taken no !ln rr of the pati-ou. ^Ifefaw v.-4f?«y. (i N. &M. 

w A * vendor to aSf) ; 2 H. & W. 1G(5 ; 3 L. J., K. II 242 7 

^ {V t C''^i«“fonible time A. & E. 281) ; 2 N. & P. 492 ; W. W. & D 362 • 7 

aitu her death (objecting to title on groiind of L. J., Ex. 392 — Ex Ch ’ 

ms im‘-)‘”" r-SS'SS’n'??! 't contract by the owner of the a.lvowsnn of 

emie “ -.T^ Jm L f , a rectory, such owner not being tlie incumbent 

me- nTiine i l iSh h e iSi i advowson, witli 

Snln eled A ?d t stiimlation for the payment by him to the pur- 

sistiii rf,n'c:uohri<d t^mh-lfhf^'^‘^^^^'^ T interest <m the piircliase-moiiey until 

aSmi; ; tS riArS ;i;^^ iicces.^iry to a vacancy, is not simoriiacal. .S/rrrf v. .Ve>rd/t/>, 

vlTi • A I E 31 L. J., Oh. 817; 8 Jur. (N s') (537' (5 L T 

v}ii<,li is tlieiebv put in danger of lapse, a decree 418; 10 AVh R. 402 jS O 3 G-iff (>10 -’'h? l't’ 
in favour ol phimtiff will carry cok as far as Ch. i47 ; 9 Jun (^s.^iOU ; 7^L 

■cmmThurmuWmrt purchase of an itate for life in an advow- 

otcicc unit .subject to next jjrc.sontaliou he be sonis not a imrclmse of 


IHmndtto 1 to'^. ^ -avoidance of, or 

Sale void as against Rfemainderman.!— A, himself by the purehasei- 

tcuant for life, and B., a mort.m.r,jr (hot hi ^'cspcct.s idoiious) void by that 

po.SHession), sell the next ijreseutatioii to a contract sunoiiiaoal. TrnZ.s>/i v. 

church to C., who takes a covenant from A., o' P^IS^ in 

that if he cannot nresent. she hor pvor.nWo' ‘ • ’’1® > u- I-'- -1- d/ 1 ; 2.'5 W. h. 829. 


po-ssession), sell the next jircscutation to a 
church to C., who takes a covenant from A., 
tiiat if_ho cannot present, she, her executors, 
<vc.. Shull repay him the purchase-money. This 
grant is void as against tiie reinaindcrmaii, anti 
the purchaser shall recover his money from the 


grant is voifi as agidnst the reuiaVndcrmaii aid t; ^^®s®“<=ation.]— The . side of the next prosenta- 
the purchaser shall recover his money froiii the ! ^ extremis, witbin 

administrators of the tenant for life ~JDi/muJtc v "L /4, contracting part]e.s, but 

Ilobu'if, 1 Bro. P. 0. 108. ^i/wc/^6 v without the privity or a view to the nomination 

ot the particular clerk, is not void on the ground 
Revocation of.]— A. contracts with B. for the v- C'/n>.^7c/* 1 Dow & Cl. 

purchase of an advowson at a certain price, and ' ’ 3 Bligh (N.s.) 123 ; 6 Bing. 1 ; 34 K. li. 23. 
a conveyance is accordingly executed. There ^'^'^erruhng S. 4 D. A: R. 93 ; 2 B. & C. 635. 
being afterwards some suspicion of fraud on the instituted against a clergyman by the 

part of A., B. files his bill to .set aside the con- flic bishop of the diocese, it was proved 

Tcyance on that ground. Pending the suit the i guilty of simony, bv reason of 

churcli becomes vacant, and both parties present ua,vmg corruptly and simoniacally obtained 
but neither of their clerks is instituted. After- P]'o«eritation and institution to his vicarage, and 

wards a compromise takes place, and B. in ^ conduct unbecoming a clergyman in 

consideration of a further sum, executes a deed f’' oertaiii penson to pub- 

of confirmation, and also an instrument revoking ^ intent of extorting 

ln.s presentation ; but upon a question between "-fiio court founding its .sentence, in 

B.’s clerk and A., it was held that the deed and f*f fl’U oifeuce of simony, upon the general 

instrument were not in law a good revocation ecclesiastical as well as statute law, pronounced 
but that the clerk of B. was entitled to the ^ disabled person in law to have the 

benefit of his presentation. Rooers v Ilolled ''’garage, and that the presentation thereto, and 
1 Bro. P. G, 117, ‘ ’ liis admission and institution thereuiion, were 

At.* • > 1 . frustrate, and of no effect in law. and. 

Obtaining hy Misconduct.]— Demurrer allowed having regard to all the circiimstauces of the 

to a bill to have a presentation to a living upon case, the offence of misconduct as well as that of 
tne next avoidance delivered up, chargiiig tlie «™ony, it further pronounced upon him a sentence 
aerenaant with gro.ss misconduct in obtaining it, deprivation from the ministry and from tlie per- 
other respects, while a private tutor in formance of all clerical functions whatsoever in 

ine tamiiy. A'^amara v. , 3 Ves. 824. the province of Canterbury, and condemned him 

in the costs of the suit. And it directed the 
VI. SIMONY, registrar to apprise the Queen’s proctor of the. 

Advowson! — P-iri-v i fciitence in order that her majesty might exercise 


eoiM kw 5“/; TcM ^Unb?2rs'^ advowson of the vicarage 

A erant of an -idvnL-rm lVi 1 • "^^“®Pcct of the presentation to which the simony 
ac^maU?™nths eUurcli is had been committeil. It was admitted, that the 

aSfhlluS oasiv incnn-still .lecd was in court, but the witne,ss dekiiied to 

iRhhop-) J. ircVaJvKi;™ Biu'r ^01 ^he ground that, it was a title- 

174. SC nmnX//ic,;/;/r/S/,!;A^r' n ^ notwithstanding ordered its, 

IM" pj ^ QJJtsfwp^ V. Wollastim, production. Ih. 

An a Aeenient for cni-n-mnwi • i • •^’^.“^‘'•^’^ction upon a simoiiiacal presentment 
contract into efS^ is void against the presentee of the Crown, who 

cal and vokL t ^ inducted, may maintain ejectment 

1 Mar,sh. 292 ; 5 Taunt 727 ■ 'l e"'(;^- ed. JJar. 

The sale of tL ad™ / J M. & Ily.206 ; 8 B. & C. 


acUiallvwicIn?^^ commhteil. It was admitteil, ti a 

aSfhlluS oasiv incnn-still .lecd was in court, but the witne,ss dekiiie. 


The ealc of ie 1 2 V;’ ^ 


her V. Simde/i (Jjard'), 
otlS, Overruling /S'. 6'., 


Jt!j<^UijJt!iSiAaTi(JAli JLAW— 123G 

_ In an action fur use and occupation by an entered into wlicu rector rras i)resenled will not 
rneurnbent against a tenant of the glebe lands, lie. Xewdbpdc v. Jfelm, G Madd. IGG. 

Avho has paid hini rent, the defendant cannot Before the 7 ic ,S (teo. 1, e. 2:.. am I the ft Gcu. -f 
give evideuconf a simouiaeal presentation of the c. Dd, a general bond of rc^ignai ion upon reriuest’ 
plamtin,^ in order to avoid his title. Voohe v. given previou-slv to presentation, was uood ; and’ 
Xf,w7e//, ij lerm 4 ; 2 h. B, 521. if nnattcuded with any illegalitv, wliieh, if it 

, -In an actionior penalties under B1 Eliz. e. 6, existed, mast be plainly alleged and fullv i/roved 
tor a simuniacal contract to present, the declara- was not sutliciem-, ground for the oniinarv to' 
tion aheged a coiitract by the clerk to buy the refuse adnnssion. 'London, ( msthop') v Fidehc 
iidvowaon, if he was presented to the living, and 2 Bro. P. C. 211. ' ’ 

pursuance of such contract : — A bond, reciting that the patron of a reci'orv 
iieia, ttiat tlie proof of presentation was essential had by an instrument of tlie same date presoutell 
to the action, and that for that purpose it was an iueiimboiit, and that he had agreed to resign 
not euougn to shew that the defendant prepared upon rcipiest, of the patron, or the iiwnurs of the 
a presentation, and tendered it to tlie bishop's advowsou for the lime beiiio', fur the purpose of 
ticcrotary, but which never was in fact used or enabling him or them to iiresent one of the two 
acted upon, the clerk haying been afterwards younger brolher.s of the ijatronwhen capable of 
instituted on his oivn petition as equitable owner holding, was siuumiacal and void, on the ground 
ir h ir V, WoodJoam, 2 that such an agreement was a beuelit 'to the 
^ . patron, and contrary jo ill Eliz. c. G,and, seiuhlc. 

. V\ hcie executor or trustee, entrusted with the the common law. Fleteher x. Send ch (Lord') 
disposition of some church preferments, made a 1 Bli. (n.s.) lU ; B Bing. .558. Overruliinr 6' c' 
presentation to A., under a secret condition 5 B, & Aid. SB5 ^ ■ ' 

beneficial to himself ; the preseiUatiou was set A bond given by an incumbent to the patron 
to present a more on prosoiitai ion, to reside on the living, or to 
proper person, Lioliardson v. (dtirjiman, 7 Bru. resign if he did not return to it after notice, and 
A ..'l.w. 1 . rr, / , . , , , commit waste on the parsonage house, 

.. f by T. a clerk m holy orders, to is good. Ftu/sliaw y. Fon-den, iTevm lici-, 78 

t?on to”?h^dn r prcsciita- A bon.l given to an incumbent, securing him 

+1 1 v tlie costs of a litigation an annuity of equal value with the profits of the 

lo establish that right, provided that W., in case benefice upon his resignation, in order that 
of success, should present T. to the living, is a another may be prescnhnl, who miglTt -tiyi a 
Senibie it enf.:.rced. general bond of resignation, so that the patron’s 

teenibk, It pai takes both ot the nature of chain- .son, when of proper age, might bo presented 
perty and maintenance. Littledalex. Thoi/qmn, was a bond within 31 Eliz. G, s, 8, mid void’ 
Tvi Vu '-'t-A- 1 . lew?/.!/ V. B Dough 97. 

of a hving nicumbent and patron Action on a general bond of resignation ; bill 

tL inSfon^^ for discovery, whether the advowsonVas not sold 

rne sanctmn ot the bidiop of the dioecse. let it to with iirouiise to procure an imiiiecliatc resiimatinn 
thetemii- Demurrer, the \liscovery 

^nation of the tenancy the plaintiff resigned the Ambl. 268 ‘ 

imng, and presented the defendant thereto. The 

presentation was made upon mi understanding Dilapidations.]— -An agretmient bv two iucum- 

<leLd™rtlnt thrSciilmt^’^f'^n bents to exchange their-livings in Dieir present 

• * l'-f<-^j’bmt should, in con- state, and that one of them shall not call on the 

sidtration of haying received the benefit of the other to pav for repairs is not neepssnrIKr 

Skh he^Si inl‘l «buoniacaL '’(Mdliam V. Edwards, IG C. B.Ib?- 

•Hhieh he should receive m rc-siiect of the said 24L. .L.t!. P iso - i Pi,, /-x- o sco . .>V,V --V 


ly.ih iiMLic upon uu uiK leustmiclmg Dilapidations.]— An agreement bv two iucum- 

<leLd™rtlnt bents to exchange their-livings in Dieir present 

t,-i,r” i- • * ^'-f^-^j’bmt should, in con- state, and that one of them shall not call on the 

sidtration of haying received the benefit of the other to pav for repairs is not neepssnrIKr 
Skh he^Si inl‘l Pbiiutiff any rent simoniacal. '’(Mdliam V. Edwards, IG C. B.Ib?- 

pinch he should receive m rc.siject of the said 2-1 L. J., C. P, 189 ; 1 Jnr. fx s 5 GS4 • -] W P 
teiiarii^v between the date of the presentation S. P. and B. 61, 17 C. B. 141 Afflrincd in error 
and the ternimation of the tenancy :— Pleld, a 18 C. B. 389 ; Lg L. J.. C. P • 9 T„ rv^ 

simomacal agreement, .and the presentation there- 493; 4 iv E ,550 Ex Oh ' • C~ • 0 

m So.nbk.it,ho <lU„;Sns mead, livi.,p„re 

Ahv’i.atron nviv ■' agroeiueiit mutimlly to forego 

■such veSmL, ‘ Ins presentation, and the amount would not he simoniacal. Ih ^ 

slnTS u m-r ‘-'i” I-* d ,0 livmi wave o( 

MOffcn jioiuu, J w . BL 10.>9. an insignificant amount, an agreement that the 

toigaatioaB,ads,^_li„,.,l,o.^,ig.,m(av„„r SlnfflTltaLtw J” 
tSl d "&m onV.iS, "•>"* “i”"' fl“‘ 

r h. -imiou lestiainea xiom suing on bond, made corruptlv, in order to brhvcr if ‘it 

bnt ineuinboiitlefttohisrcme<ly.atlawtorocover Eliz. c. G .s 8 'ji within 31 

Ss F” »“‘S5a“ 

- if 


W. li. 841—0. A. 


another in pursuance of contract for that purpose ) or invalid^^^Jk 



ECCLESIASTICAL hAM—Simony, 


Practice.] — I’lea oE siruony io hill for tithes, parties, but subsequently fell through. One ol 
ordered to sLiii»l for lui answer with liberty to the livings was in the meantime filled ujt by the 
tu accept, as being mull ifarious. Wtwd v. Strick- patron. The late rector brought ejectnient 
'i Ves. tV H. 150. against the new rector ; — Held, tluat it would not 

Billbyanecde.-^iastici'Jrectoragainstanoeciipier lie. liunmy v. Xioholl, 2 C. P. 1). 291; 3(1 L. T. 
for an acecamt of tithes. Tin; defendant by his 780 : 2.5 W. 11. Gl-1 — C. A. 
answer not only in-isted on a modus, but alleged 
that rhe plaiTitiit' was .simoniacally presented, 

and stated eertain facts as evidence thereof. The ynf. ENDOWMENT AEB AUGMENTATION 
occupier afterwards filed his cross-bill against the OF LIVINGS, 

rector, to e.stablish the modus, and for a discovery 

of various matters with reference to this purchase Presumption of.] — Where <a rectory was 
of the advowson bv the rector’s father, and the .granted by the Crown in 22 Edw.(>, wit,h licence 
oidcuhd ions made of the value of tim tithes and to appropriate, and a direction to .appoint a 
inoduses : a lease alleged to have been granted by vicar, and endow him with a dwelling-house, 
tiie preeeiling incuuibont, to the rector's father'; and, on the appropriation, to endow him also 
and (ho collection of the titiies and moduses bv with a specified annual peimionor portion for his 
the plaintiff iniflliis father durinir tlie incum- food aod sustentation ; and it appeared that 
benev of tlic preceding vicar. The rector, by there had been a viear through all sukseiiuent 
his answer, stated liiat the matters charged bV time, and that such viear lunl, for a great number 
tlie occ-uitier's bills, and to which ho objected to of years back, received from the lessees of the 
make an.swer. wouhl, if cfuifossed, fmmisli evi- rectory for the time being a larger sura than the 
deuce or lead to evidence in support of the pension specified in the grant, but no instruraent 
charge of simouv, or would aid the proof of tlie of eiulowment, nor evidence of the e.xistcuea of 
charge, and would subject the defendant to the >^uc.h, was produced -Held, that after so long 
forfeiture and jienaltios. E.vccptioiis being taken o, posses.sion, it might bo presumed that an en- 
to the answer for insufiicienev. thev were, on dowraent had been made according to tlic terms 
argument, overruled, on tlie ground t'hut a parly of the grant, and that the vicarage had been 
protecting himself from a discovery whicli may subsequently augmented. Inman, v. Vikovmhj, 
subject him to a penalty, is not bound to answer 1 Y. &; J. u-io. 
a single link in the ciiain of evidence, Southall 

.y, ^ 1 Younae. 308. Charge ou Rectory Impropriate.] — The aug- 

A. mortgages “a manor (to wiiich an advowson mentation of vicarage by yearly payment of corn 
was .appendant) in fee to B. ; then A. presents C. niouey out of rectory i.s a charge ou rectory 
by simony, and G., being for tliat reason refu.sed impropriate, into whose hands soever it shall 
by the bishop. A.' presents D., who is admitted, come. Where a vicar brings biU for arrears of 
&o., but after resigns, and is again presented by certain annual payments, issuing out of an im- 
A.,audB. ; the relator having gmt an assignment pi’opriute rectory, ho shall recover against the 
of the king’s title for the simraiy, brings his quare impropriator, though a considerable time had 
impedit, and a hill, in thi.s court, that the mort- elapsed between the commoiicemeiit of the 
gage mav not be set up, nor triveii in evidence fn'rears and the impropriator’s po.ssession. But 
against him at law, and decreed accordingly. purchaser, with notice pending such suit, shall 
Att.-Qen. v. SuddL Bre. Ch. 21-1 ; 2 Tern. 5-19. only account for arre.ars after his po.sse.s.sion. 

Couh; V. /S'wae, 2 Bro. P. C. 18-1. 

Jurisdiction — Church Discipline Act, 

1840.] — Proceedings against a clerk for the Under 1 & 2 "Will. 4, c. 45.] — By a local act 
offence of simony cannot be taken under the the tithes of a parish wore extinguished, and in 
Clergy Discipline Act, 1892, as tlic scope of th.at lieu an annuity was .secured to the vicar, and 
act is confined to such criminal acts, conduct a remedy was given him for recovering arrears, 
and habits as are described in the 75th and 109th Subsequently, under another local act, a church 
canons issued by the Convocation of Canterbury was built within the parish, and a district 
in 1G03, and are .sammcil up in the lt)9th canon assigned to it under .59 Geo. 3, c. 131, and the 
'‘as uncleannes.s and wickedno.ss of life.” In vicar annexed to this church, under 1 & 2 Will. -1, 
order to punish tlie offence of simony reeourse c- -05, »• ll-, one-sixth part of the annuity: — Held, 
must still be had to the Chureh Diciplinc Act, that such aniie.xation was valid within that 
1840, licnujiml Clurh v, Lve, (hi L. J., P. C. 8 : enactment. TIm/hc,<< v. Denton, 5 C. B. (N.s.) 
£1897] A. 0. 226 : 75 L. T. -lOl—P. C. 71)5 ; 28 L. J., M. C. 140 ; 5 Jur. (N.S.) r>73 ; 7 

W. R. 305. 

Declaration against Simony — Clerical By the operation of the 19 & 20 Yict. c. 104, 

Subscription Act, 1865.] — The ch.arge of a f.a].sc passed in 1850, the church has become a “separate 
declaration against simony lu.ade under the and distinct parisli for ecclesiastical purposes” 
Olerical Subscription Act, 181)5, cannot be since that act : — Held, not to prevent it from 
isolated from the charge of .simony it.sclf, as it being capable of an annexation under 1 & 2 
would be nece.s.sary to determine whether .simony Will. 4, c. 45, it being at the time of the annexa- 
iiad in fact been committeil, ajul thu.s an offence tion a church to which a district iiad already 
■would be indirectly tried which could not be been assigned under 59 Geo. 3,- c. 134, and there 
tried directly. Ih. being nothing in 11) &; 20 Viet. c. 104, to alter the 

nature and character of district churches other- 
wise than for ecclesiastical purposes. Jh. 

VI r. EXCHANGE OF LIVINGS. Archbishop of Canterbury, being owner 

of the impropriate rectory and tithe reiii-ohargo 
Negotiations for Resignation of one Party — of a parish, granted under the Augmentation 
living subsequently filled up by Patron.] — An Acts, 29 Car. 2, le. 8, and 1 & 2 Will. 4, e. 45, to 
exchange of livings was commenced by the the perpetual curates of a perpetual curacy for 
execution of a deed of resignation by one of the ever, an annual rent of 40b, to be charged upon 
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and yearly issuing out of the rectory. The arch- by the name of the parish of K., and constituted 
bishop afterwards leased the rectory to G-. for the district or new parish of K. into a perpetual 
twenty-one years, yielding and paying ycarlj'' to cure, and declared that, the curate thereof, and 
the archbishop 13*'. Grl, and also 6/. 16^. for his successor, shonhl be })crpetTial eurales. thence- 
redeemed land-tax, and to the perpetual curate forth and for ever, of the new jiarish, and 
40h On appeal against a poor-rate for the parisli appointed a salary for the pcriietual cunile ; and 
in which G. was assessed us occupier of the tithe in 1S5(J a new church was erected, wliicli was 
rent-charge : — Held, that he was not entitled to situate in the old parish of K.^: — Held, tliafc the 
fleduct tire 40i!. paid to the perpetual curate, curate of the new parisli of K. was not entitled 
inasmuch as he was in occupation <if the whole to any stipend from the ownei’ of the litbes of 
tithe rent-ehargo, including the -tOZ. Jfa//. v. K. v. xk/iu, 10 Ir. Oh. li. GO'.). 

ffrore.'i, 2 El. 6c El. 703 ; 2‘J L. J., M. C. 'l79 ; 

6 Jur. (is.s.) 1014 ; 8 W. E. 434. Arrears — Recovery of Full Amount] — Where 

an ecclesiastical augmentation by way of reiit- 

Evidence.] — An original ancient book contain- charge which has been granted to a vicar am I his 
ing. amongst other matters concerning a par- succe.ssors mider 20 Car. 2, c. S, as extended by 
tieular see, the entry of the endowment of a the Augmentation of Bcneiiecs Act, 1S31, is in 
vicarage by a former bishop, to whom the rectory arrear, the whole amount in arrear is I’ccoverable 
was granted by the Crown, with licence to apipro- as a (iebt for wliicli the assignee of the laiul so 
priate, and coming from the registry of the charged is liable, and is not limited to the extent 
diocese, is evidence of the endowment. Wolley of any profits which he may have received from 
V. JiruwiikiU, M'Clel. .321 ; 13 Price, 500. ’ the land. Pertwee v. Touvtuend, (io L. J., Q. B. 

Ancient entries made by the monks of an (559 ; [1896] 2 Q. B. 129 ; 7uL. T. 104. 


V. JirowtiMl, M'Clel. 321 ; 13 Price, 500. 

Ancient entries made by the monks of an 
abbey, relating to an endowment by them of 
a vicarage (whether perfect or not), are good 
evidence (quantum valeaut) of their subject- 
matter ; although such entries are mixed with 
extraneous racnioranda, and the hook is not con- 
fined or appropriated to subjects ejusdem generis ; 
and, being admitted they may be read through- 
out, for the purpose of i)raving anything which is 


IX. MODE OF FILLING BENEFICE.S. . 
1. PRESESTATIO^? ATS'X) NOMlEATIOIt, 


Right of Crown.] 



material to the issue, provided it is relevant, tive, has a right to present to a church which 
JB’Ulleit V. Michel, 2 Price, 399 ; 1(5 R. R. 77. becomes vacant by his promoting the incumbent 
Proof of a curacy augmented is made by shew- to a bishopric ; but this right must be exercised 
ing an order for the augmentation of it, entered in the lifetime of the persons promoted, otherwise 
in a hook and signed by the governors, according the king’s turn is lost. Armagh (ArehM^lwp') v. 
to 1 Geo. 1. stat. 3, c. 10, s. 20, without going on to 2 Bro. P. C. 514. 

prove that the money was afterwards laid out in If) after a grant of the next presentation to a 
land, an<l allotted by deed under the corporation living, the incumbent is made a bishop, by which 
seal of the governors of Queen Anne’s bounty, to the living becomes vacant, and the king is 
be aimexed" to the cm-acy, and that such deed entitled to present, the grant is not defeated, but 
w'as ini'olled within six months after its execu- the grantee may present on the next vacancy 
tion. Botid. Graham v. Scott, 11 East, 478. occasioned by the death or resignation of the 
Book from registi-y of Lincoln, containing king’s presentee. Tmcard v. Calland, 8 Bro. P. C. 
inter alia what were called copiesof endowments "1. & G., nom. Calland v, Troicard, 2 H. Bl. 324; 
of certain vicarages, was received as evidence of 6 Term Rep. 439, 778 ; ;i R. R. 389. 
an endowment of vicarages in Northampton. If a bishop, having an advowsou in another 
Leonard v. Franhlgn, 4 Price, 264. diocese, present and die before institution, there 

can be no institution, but it falls to the Crown. 
Rights of Perpetual Curate,] — A perpetual So, where a bishop has a right of collation in his 
curate of an augmented parochial chapeiiy has own diocese. Potter v. Chapman, Amhl. 101 ; 
a suliicienfc possession whereon to maintain an Dick. 14(5. 

action for breaking and entering the chapel and Injunction on filing of lull to stay induction 
destroying the pews. Jones v. Ellis, 2 Y. & J. of defendant to living. Ih. 

265 ; 31 R. R. 589. The right of the Crown to present to an English 

benefice, upon the appointment of the incumbent 
— — TTnion of Parishes.] — James 1, by letters by the Grown to a bishopric, is not barred by the 
prnteut, granted the rectorial churches and chapels Crown having, before such appointment, granted 
of T. .and K., and two parts of the tithes and the advowson to a subject. Jtrg. v. Eton College, 
altarages of the metory or chapel of C., parcel of 3 Ei. pp 27 L. J., Q. B. 132 ; 4 Jur. (N.S.> 
the possession of the abbey or monastery of T., in 335 ; 6 W. R. 72. 

Ireland, the grantee repairing and maintaining « t, x- x « i i t 

the chancel of the churches, rectory and chapels. „ ~ Colonial Bishopnc,] 

at his cost, from time to time, ’for ever, and College, ante, col. 12:.4. 


at his cost, from time to time, ’for ever, and ddton College, ante, col. 1224. 

supporting annually and from time to time pay- 

mg the stipend of the curates, and all other the By Ecclesiastical Persons, 

rents ami services issuing or payable out of or 

from the premises. In 1(341 the church of K. By Bishop of Diocese.] — Where the right of 
was clestroyed, and was not afterwards rebuilt, presentation or nomination to the oiBce of (mratc 
By an order of the Lord Deputy and Council, in or reader fell within the provisions of the 1 & 2 
1678, the parish of K. was united with the parish Viet. c. 31, and consequently such right, in the 
of A. In 1855 the bishop of the diocese, by a case of a vacancy before sale, vested in the 
deed, executed under 14 & 15 Viet. c. 72, erected bishop of the diocese, under the proviso in the; 
the ancient parish of K., and a part of the parish 5 & 6 Will. 4. c. 7(3, .s. 139, see Iline. v. Megnoldsy 
of A., into a new district or parish, to be called 2 Scott (n.r.) 394 ; 2 Man. & G. 71. 


ECCLESIASTICAL Mode of Filling Benefices. 


By Personal Eepresentation of Preliendary.] 
— Whfi't! an advowsoii bidougri to a prebendary 
in rif>')U of his prebend, and thochnreh becomint, 
vacant, the probemlary dies withont having pn'e- 
siouted, the \ivesentatiou belongs to his personal 
representative for that turn, according to the 
opinion of the six judges out of eight delivered 
in the House of Lords. MirehonHe v. Itminell^ 

8 Bing. 4;)(} : 1 M. it Scott, (588 ; 7 Bligh (X.S.) 
‘itl. At'Krraiiig lienn/il v. L'uwoln (Bhlioj)), 7 
B. & (L 118 ; 1) D. & H. 810 ; o L. J. (O.S.) K. B. 
820 ; 81 II. B. 171. 

By Parson Impropriate.] — A parson impropriate 
shall not have the nomination of the vicar. 
d/rtZZchtu 2Wyt/. 1 Vern. 42. 

Building tind endowiitg of a church did 
originally entitle the person to the patronage. 
Impropriator of a parish has no right to nominate 
a preacher to e.very cliapol within tlic pari.sh ; it 
might be a hardshij) if he should be bouml so to 
<lo, neither onglit it to be at his election. _ One 
may build a private chapel for himself and family 
or for hhnaelf and neighbfnirs, or for himself and 
•twenty iieigldjouns, and this will not give the 
parson a right to nominate a preacher there. 
Herbert's-. Wextmhi.stert^Deitn), 1 P. NV. 77L 

By Tneumhent of Mother Church.]— The in- 
cumbent of the mother church has the light of 
nominating to chapels of ease, and can only lose 
that right by agreement between patron, parson 
and ordinary, and on a compensation made to 
him. Dixon v. Metcalfe, 2 Eden, 8(10, S. C. nom. 
Mwon V. Kershaw, Ainbl. .728. B. P., Farnworth 
’v.' Chester (^Bwhoi)), 7 D. & R. 98 ; 4 B. & C. 
Mw ; 4 L. J. (O.S.) K.- B. 14 ; 28 R. R. 390. 

By Archbishop’s Trustees.] — ^Archbi.shop P. 
Revised his options to trustees regard being had 
in the disposition of them according to their dis- 
cretion to his eldest son, Dr. P. the husbands of 
Ids daugliters, his pre.seut and former chaplains, 
A:c. : — Held, a personal trust, and the treasurer- 
ship of C. being vacant, one of the trustees might 
present the other, he being within the description 
in the will. Fatter v. Chajimaa, Ambl. 98 ; 
Dick. 146. 

Surviving trustee could not present himself. 
Ih. 

If the bishop from whom the archbishop takes 
the option dies or is translated before vacancy, 
the option is lost, semble. Ib. 

The e.xecutors of the archbishop cannot present 
•after the death of the bishop, though the vacancy 
happened in his lifetime; but the presentation 
falls to the Crown. Ib. 

By University.] — The right of pi-eseutation 
uivento the universities by 8 Juc. 1, c. 5, ss. IS, 
’ll), 20 : 1 Will. & M. c. 2(1, s. 2 ; and 12 Anne, ,st. 2, 
c. 14, s. 1, arises only in the c.ase of a sole patron 
■or all of several co-i)atrons professing the Roman 
Catholic religion. Reg. v. Man College, 8 El. k. Bl. 
610; 27L. .l.,(i.B. 182; 4 Jur. (N.S.) 885;(1 W,R.72. 

By Eleemosynary Hospital.] — In pursuance of 
an act of Elizabeth the Earl of Leicester by deed 
■founded an eleemosynaiy hospital, and made it a 
•corporation by the name of the ina.stcr and 
brethren of the hospital. By ordinances for the 
constitution anil govermnent of it, he fixed the 
number of the brethren, who were to be chosen 
by preference from poor persons ilisabled in the 
wars. The appointment of master he vested in 
his heirs, directing them, however, to appoint, if 


fit, the vicar of a neighbouring church. By deed, 
he gave to the master and brethren to hold to 
I their use and their successors for ever, lands .and 
I possessions, among.st which was the .advowsou of 
I a vicarage. Bv .several ordinances he vested the 
government and control of the brethren in the 
master Held, that the master had no veto in 
the election of a presentee to the vicarage by the 
majority, and that his concurrence was not 
necessary to the validity of an election hy the 
majority. Reg. Kendall, 4^ P, A. D. 603 ; 1 
Q. B. 366 ; 10 L. J., Q. B. 187. 

Practice — ^Acqiuiesoence— Estoppel.] — Claim ; 
That the plaintiff was vicar of a parish ; that a 
chapel was erected within it, ami endowed and 
consecrated for the administration of the sacra- 
ments and the performances of all other divine 
ofiices according to the rites of (bo Church of 
England ; that the plaintiff as sucli vicar was 
cntftled to nominate and present, and had 
nominated and jn’esented, a clerk to the chaijcl, 
but another clerk had been licensed, instituted 
and admitted by the defendant bislu^p on the 
nomination and })resentation of certain other 
defendants, who thereby hinilered the plaintiff 
in the exercise of his right ; and he claimed to 
have his right cstabli.sheil and declared. Defence 
of the last-mentioned defendants : That certain . 
freeholders had erected the chapel ami conveyed 
it to the ecclesiastical commis-sioners, and applied 
to them under 14 & 15 Viet. c. 97, to declare the 
right of nomination to be in the clefeiuLants, who 
had endowed the cbai)el, and that before making 
such declaration a copy of the application was 
according to the act .sent by the commissioners 
to the plaintiff, he being both patron and incum- 
bent of the parish ; that if he had ceased to be 
patron he stood by and knowingly allowed those 
defendants to endow the chapel and procure the 
same to be conseci'atcd in the belief entei'tained 
by them as he well knew that he was patron, and 
that the sending of such copy to him was in fact 
a. sending of a copy both to the patron and incum- 
bent, as required by the act, and the plaiutiif 
was therefore stopped from denying that he was 
patron ; and that the right of nomination had 
been declared to be in tho.se defendants, who 
afterwards nominated. On demurrer to the 
.allegation of estoppel : — Held, that it was bad, 
because the rights of the vicar were not merely 
private but were accompanied by spiritual and 
other duties in which his parishioners were 
interested, and he could not therefore waive or 
divest himself of those rights and duties by the 
conduct imputed to him. McAllister v. Rochester 
^Bishop-). 49 L. J., C. P. 114 ; 5 C. ?. D. 194 ; 42 
L. T. 22. 

But held, also, that the claim was bad, inas- 
much as it did not allege that the chapel was a 
chapel of ease, or otherwise show any right in the 
vicar to nominate and present a clerk to it. I h. 

Discovery.] — The defendant claiming 

relief over against the ecclesiastical comniis- 
: sioriers served upon them a notice under Ord. 
I XVI. r. 18. They entered an appearance under 
i r. 20, and an order wa.s afterwards made at 
I chambers under r. 2 1 th,at they should be at liberty 
J to appear and defend this action, so far as related 
; to the question whether all things required to be 
i done by them, in order to enable them as against 
J the plaintiff to make a valid declaration of the 
i right of nomination and to vest that right in the 
; defendants, were done by them, and that they 
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!3hoiild be bonnd by the fiiiding upon that ques- was not filled up at time of an avoidanee, the 
tion. 'J'hc plaintitf. then obtained an order on court would not by injunction ])i-e\’ent the c-tfoct 
the ecclesiastical commissioners for discovery of a iircsentatioir, under the. legal title of the 
of documents : — Held, that the third parties heir of the surviving truslec, withouL a special 
having a p]icaivd in the action to litigate with the ground; but the court will take (“iiro as to the 
plaintiff, lie was entitled to discovery from them future, that the trust shall }>e lunperly filled up. 
and the order for it was right. Ih. Aft-.- Gen. v. Lielijicld (BiGioj)'). 5 Ves. 820 . 


0 , By Parishioners or Public Trustees. 
Proxy.] — ^d’rustees for a parish having the 
right of electing a vicar, cannot vote by proxy, 
for it is a personal trust. WiUoh v. Bcimhon, 
Ambl. 82. Also, Att.-Gcn. v. Scott, 1 Ves. 413. 

Majority.]— Trust of au advowson to present, 
some fit person, such as the inhabitants and 
Xiarishionera, or the major part of the chiefest 
and discreetest of them should nominate. The 
right of election is in the inhabitants, paying the 
church and poor-rates, a,bove the age of twenty- 
one. A popular election by a majoi’ity of such 
voters, and others not so (ju.alified was established. 
Feuron v. Wehh, Id- Ves, 13. 

Semedy.] — An advowson was vested in 

feoffees, in trust upon every avoidance to present 
to the ordinary such person as .should be elected 
by a majority of the landowners in a parish. On ! 
a motion for' a niaudainus to the trustees to pre- 
sent a clerk on the ground that lie had been so 
elected, : — Held, that either the remedy of the 
landowners against the trustce.s was in equity for 
a breach of trust, or if the landomiem had a legal 
right, their remedy was by quare impedit : ami 
that in either case the mandamus woulfl not 
lie. Bcff. V. Orton, (gj'rmtceii), 14 Q. B. 139 ; 18 
L. J., Q. B. 321. 

Held, also, that the remedy, if any, of the clerk 
was in equity, and that he hud no legal right. 
Ih. & 6 ' post, col. 140(5. 

Right by Virtue of Assessment.] — Information 
was filed at the relation of .several inhabitants of 
C., praying that the election of defendant as 
curate might he declared void, .and that another 
election might be had according to a deed in 
1636, and decree in Exchequer, by which it 
appeared, that the impropriate rectory was pur- 
chased foi’ the use of the parishioners and inhabi- 
tants, and that the nomination of the curate had 
been declared to be in i)arishionei's imd inhabi- 
tant s paying to church and poor. Lord Chancellor 
expressed an opinion that assessment gave the 
right, though no actual pajunent had been 
made ; but the election on that principle was 
not disturbed on the ground of common con- 
sent, no objection having been made to it at 
a general meeting, and the parish having no 
represontativo meeting in vestry for such pur- 
pose. Aiul, the court decliuiug to give prospec- 
tive direction as to the future, the information 
and bill was dismissed, and with costs, except 
as to keeping up th('. number of trustees with 
reference to the only proper subject of the 
iirformation, the stipend of the cm-ate, all tlie 
rest as to the nomination, &c., behig the subject 
of a priv.ale suit. Au informality in the bill not 
stating the plaintiffs as suing on behalf of all the 
other p)arishiouers, might have been cured by 
amendment. Att.-Geji. v. Forster, 10 Ves. 333. 
See also 8. C., nom, Att.-Gen. v. Newcomle, 14 
Ves. 1. 

Number of Trustees.] — ^Where by neglect the 
number of trustees in a trust to present to a living 


Custom— Mode of Election.] — A eusiomfortho 
parishi(»uer.s of a parish to elect a curate to the 
perpe.tual curacy tliereof, will not legalise an 
eleotion where srune of the i)ari.'Jhioners were 
excluded from voting, and the re.st voted by ■ 
ballot. Faulhner v. F/f/er, 4 B. & C. 449 ; (> 
D. fell. 317; 2S II. II. sIt. 

All eleetion by ballot of a curate of a parish by 
the parishioners is illegal and void. Ih. 

Election by some, of Several.] — Twenty-five 
i inhabitants, nstruhlees, having right to elect and 
present, all , not joining, the election is void at 
law ami cannot be supported in equity. Trustees 
cannot make proxies to vote in a iiensoiial trust 
requiring judgment. l)i.susage evidence of aban- 
donment by consent, as to part of a constitution 
which arose from consent. Att.-Gcn. v. Scott, 

I Ves. 413. 

By deed, the advowson of a vicarage was vested 
in nine trustees, upon trust that they or the major 
p.art of them should present such clerk as .should 
be elected by the parties therein mentioned. The 
election was to bo by parishioners having a certain 
qualification in land, “or the major part of such 
pfirishioners, together w'ith the trustees as afore- 
saiil, or the major part of them.” On the occasion 
of au election in 1840, there were eight tnistees, 
two of whom were out of the jurisdiction ; of 
the remaining six, five attended at the meeting, 
and four of them voted for the successful 
candidate. These four, and the trustee -within 
tlie jurisdiction who was not present at the meet- 
ing, joined in the presentation, -which -urns suL- 
swiuciitly approved of by the trustees out of the 
jurisdiction. The remaining trustee refused to 
join in the presentation : — Held, that the election 
was vabd ; that the dissentient trustee was 
bound to give effect to it by joining iu the 
presentation ; and that the bishop, subject to 
any ipiostion arising as to professional unfitness 
in the clerk, or corrupt, simoniacal or scandalous- 
proceedings at the election, was bound to present. 
Att.-Gcn. V. Cumlnri, 2 Y. & Coll. C. C. 139 ; T 
Jur. 187. 

An informality in the appointment of the trus- 
tees, viz. not keeping up the number reqxrlred by 
the deed, did not vitiate the election. Ih. 

Lands and a free chapel were vested in two- 
persons by grant, and the original grantees vested 
them in feoffees for ever, with a power to appoint. 
nc’U’- ones whenever the number should be 
reduced to four ; but there was no provision that 
a [larticular number should form a (luorum, nor, 
in terms was there any power to appoint a 
minister ; but the rents were to be pai(l to one. 
Appointments of feoffees and ministers took 
place until 1823, when a siihemo was proposed, 
a reference directed, and ordens made upon it. 
In 1866 the feofees were reduced to three, one 
being incapable of acting, az-id the other two, by- 
deed, to wliicli all three were parties, but which 
was only executed by two, appointed H. as 
minister. A bill and information were filed to* 
restrain the appointment against the feoffees, 
vicar and bishop, but a second appointment was 
made after injunction granted ; — Held, that the 
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appointment by the two feoffees was valid, as ] 
was the second appointment after m|tinction 
granted, and the hill dismi',sed with costs against I 
the feoflees and bishop, but inasnmch as the'vicar i 
had appearcHl and disclaimed, against him with- 
out costs. Atl-.-Gr.n. v. Lfumdi. 3G L. J.. Ch. 
IdO : 1,-) Wh 11. 313. ‘ ■ , 

Governors specially Appointed.] — By a charter 
of Edw. G, it was granted that the inhabitants 
of the village of S., within the parish of 0., 
^houl<l have ;i chapel for all the iuhabitaiit.s, with 
a cliaphiin. to be paid out of the profits of the 
vicarage of L'.. and that they shoidd elect cluipel- 
w'anlcns. And that certain governors appointed 
for the village pursuant to that charter, nua 
cum asseusu mnjoris partis inhabitaiitium ejus- 
dem I'illatm, should numimite and appoint the 
chaphiin. The cdiarter also provided, that the 
inhabitants: of S. should not be charged towards 
the sujiport of 0., otherwise than tlu! other 
inhabitants of 0. In 1S3G, t lie governor.s, having 
upon a vacancy nominated a" chaijlahi, gave 
notice to the inhabitants of 8. that such nomin- 
ation had been made, and re-juired them to 
meet at a time and place named, for the purpose 
of assenting or dissenting. At such meeting the 
resident payers of church and poor-rates, an<l no 
other persons, were admitted to vote. Some 
persons, hot rate<l, tendered their votes. The 
majority of ratepayers assented to the nomina- 
tion : — Held, that the nomination by the gover- 
nors, w'ith a subsequent reference to the 
inhabitants for their assent, was a compliance 
with the words una cum assonsu. Rex v. Dane, 
6 A. & E. 374. 

Meaning of word - Inhabitants.”] — Hold, also, 
that referring to the context of the charter, ami 
the ])roof given as to usage, the word “ inhabi- 
tants ” in this charter might be oonstrueil as 
meaning “ inhabitants paying church and poor- 
rates.” Il>. 8. P.. Rex V. Miiderton, G A. & E. 
ir»3 ; 1 N. & P. 314. 

Mode of Election.] — ^^Vhere the adimwson of 
a parish is vested in tru.stee.s for the henelit of 
the parishioners, an election of a vicar by ballot 
is not valid. The election must be by voting 
, openly. JEdenliormiriJi v. Canterhury (Arcli- 
Jnshoj}), 2 liuss. 33. 

In such a ca.«e, the right of voting at the elec- 
tion of a vicar may be limited by long usage to 
parishioners, who pay church-rates ami poor- 
rates. Ih. 

The advowtson of a parish church being vested 
in trustees who were hound to present the 
nominee of tlie parishioners and inhabitants, a 
vacancy occurred, and at a meeting of parish- 
ioners eonvened by tlie churchivardens, and 
presided over by one of them, the BOtli of August 
was fixed upon for a meeting to proceed to the 
election uf .a vicar, ileanwhilu, upon the requi- 
siiion uf certain inhabitants, a meeiing on the 
25thof August, summoned by the cliurchwardens, 
but at whicii they declined to preside, wa.s held, 
at which re.solutions were passed to the effect 
that the election should be by ballot, on one day 
only, ami at several polling places, and that the 
poll should be oi»en from nine to nine. On the 
Both of August the meeting resolved upon was 
held, candidates were nominated, a shew of 
hands taken, and a poll deinandeil, and one of 
the churchwardens, who was in the chair, 
announced that the poll would he taken by open 


voting, on the following and two successive days, 
, at one ]iolling place only, and that the. poll 
i would be kept open from eight to eight. Upon 
a parishioner rising to move amendments similar 
to those of the 2.oth of August, the cliairraan left 
the chair ami declared the meeting at an end. 
After the churchwarden had left the chair 
another chairman was chosen, and a series of 
I resolutions, similar to those of the 25 th of August, 
i were moved and carried. The poll having been 
taken in the way amiounced bj’- the chairman of 
the meeting of the 3Uth of August : — Hold, that 
the conduct of the ehnrcliwardcns had been 
erroneous and illegal ; hut, there being no evi- 
dence of any voter having been deprived of an 
opportunity of voting, that the election could not 
be disturbed. Sham v. Thomjmn, 45 L. Ji, Gh. 
827 ; 3 Ch. D. 233 ; 31 L. T. 721, 

Semble, an election l)y ballot, if duly resolved 
upon, is not at the jiresent day an illegal mode 
of election. Il>. 

jromination, Eight of — In whom.]— Under 
5 Ueo. 4, c. 1U3, a church building act, where 
only one subscriber of 507. is left surviving, and 
only one trustee by election, the incumbent of 
the parish becfuncs trustee ex olficio jointly with 
the surviving trustee by election, and on the 
death of the latter within forty year-s, entitled, 
to nominate on tlie vacancy in tire incimibency 
of the chui'ch. Allen v. Ghmerder and JJridol 
(Bidiuj)). 42 L. J., 0. P, 290 ; L. 11. 6 H. L. 219 ^ 
22 W. K. 193. : 

For the purpose of election, by subscribers to- 
the building of a church, of three trustees to 
nominate a spiritual person to serve the church, 
under 5 Geo. 4. c. 103, s. G : — Held, that s. S 
applies onlj' to the first election of trustees, and 
that there could be no subsequent appointment 
of tru.stees except in the mnnner pointed out in 
s, 7, viz. by the majoritj' at a meeting called by 
the surviving trustees, even though there was 
onl}’’ ojie 5oI subscriber remaining ; and that, 
on the death of one or all of the trastoes without 
any such elcctimr having taken place, the solfr 
surviving 507. subscriber did not by force of the' 
statute Ijecome a life trustee. Fmvler v. Glances- 
tar and Bristol (_Bish>i)), 38 L. J., C. P. 341 
L. R. 4 0. P. GGS; 17 W. E. 102G — Ex, Gin 
Alfinuing, 20 L. T. 706. 

A., being impropriator of a parish, demised 
part of the tithes to certain parishioners as 
trustees for 1,900 years, who re-demisefl it to* 
him for 999 years under the yearly rent of 507. 
payable to the trustees as a provision for a 
preacher, to he nominatetl by the trustees. The 
heir of A., afterwards .sold the rectory to B,, and 
the representative of the surviving trustee was- 
prevailed upon to assign to B. the right of nomin- 
ating a preacher. From the date of the 
original demise, and for forty years after the 
latter transaction, the preacher was constantly 
nominated by the parishioners : — Hold, rrpon a 
contest between the parishioners and B. it was- 
hcld that the right of nomination was absolutely 
in the trustees, and that the assignment of that 
right was a breach of trust ; and directions were- 
given by the House of Lords for the re-cstab- 
lishment of the trust in trustees, to be impai’tially 
chosen. Foley v. AtL-Oen,, 7 Bro. P. G. 249. 

A., seised of the manor and patronage of W., 
by will gives 1007. per annum rent-charge, and 
the advowson to sis trustees, and those trustees, 
when reduced, to choase others ; B., the only sur- 
viving trustee, assigns his trust to others ■who 
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norninato to the church, "being a donative : 
decreed, the assignees of the trust, though the 
absigiiment was made by one only who survived, 
badlhe right to nouiinato tO: the church, autl 
not the owner of the manor. Jtt.-Gp>t. x. Flotier, 

■2 Yorn. 748. 

Presentation, Rights of— In whom.] — Queen 
Eliaabetli, for the advancement and better main- 
tenance of the free grammar school C)f kSlirews- 
bury, granted to the baliffs and burgesses of 
Hhrewsbury, and their successors, amongst other 
iiereditaments, the advowson of the vicarage of 
<1 By the 88 Geo. 8, c. 68, all the heredita- j 
menis'and real and personal estates belonging to i 
tlie school were vested in a corporate body, 
■called ‘‘ The governors and trustees of the 
school,” who wnre to bold the same in trust for 
the benefit and maintenance of the school, 
■except the right of presentation, nomination aiul 
appointment, to those ecclesiastical benefices 
which w'(n'e thereinafter declared to be in the 
mayor, ahleruien ami assistants of the town of 
Shrewsbury. By a siibsecpient seciion of the 
act, the mayor, aldermen and as.sistant.s were 
directed to fill up vacanci(;s in the vicarage of 
C., by nominating, appointing or presentiug a 
fit person, provkleil that such person should be 
profen’ed, eieteris paribus, who should have been 
brought up in the school, and a graduate of one 
or other of the universities, and born within the 
parish of C., except that it should be lawful to 
give such benefice, to either of the masters of the 
fschool, after he should have vacated his office of 
master, notwithstanding any such claim or 
preference as last aforesaid : — Held, that the 
right of presentation to the vicarage of C. was 
vested in the mayor, aldermen and assistants, 
■ns charitable trustees within the meaning of 
the act 5 lie G "Will. 4, c. 76. for the regulation of 
munici\ial corporations. J/c Shvcicshurii Schoul, 
1 Myl. ^ C. 632. 

The words “ cicteris paribus ” in the statute 
418 Geo. 8, c. 68 (am supra), referred to the 
previously-specified qualification of being fit and 
proper and duly qualified according to law, and 
not to the general tpialification.s of a candidate 
ior the dut ies of a clergyman. Aft.- Gen, v. Find a 
i^Earl), 1 Kay, 186, 566. 

In the Metropolis.] — Where the right of 
■electing the minister of a parish has been by deed 
vested in trustees in trust for the parishioners, 
it is not transferred to the vestry, or otherwise 
affected by IS 19 Viet, c, 120, or by 10 & 20 
Yict. c. 112. Carter v. Crophui^ 8 Dc G. M. 
.& G, 680 ; 26 L. J., Oh. 24(i ; 8 Jur. (it.s.) 171 ; 5 
W. Ih 248. 


d. By Private Persons. 

By Roman Catholic Patron.] — A presentation 
to a benefice made by a college, on the nomination 
•of a Roman Catholic patron, and appearing on 
the face of it to have been made, not in right of 
the college, but in tntst for the Roman Catholic, 
is absolutely void ni\der 18 Anne, c. 13. Jioyrr 
Ecnndek (JMakoji'), GR L. J„ P. 0. 46 ; 
[1892] A. C. 417 ; 67 L. T. 30 ; '56 J. P. 692 
— P. C. 

By Infant.] — x\s to presentation and nomina- 
tion by infant to benefice. See Arthington v. 
Eoverley, 2 Eq. Abr. 518. 

An ixrfant may execute a power where he is a 
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mere instrument only, and, as to ixd’ants pro- 
, seating to a church, the strong ground the low- 
goes upon is, that there can be 7)o iriconve.nience, 
because the bishop is to jixdge of the qualification 
of the clerk presented ; so, in tlui case of a fijie 
and recovery suffered by a7i infant, it is hcl<l 
' good ; and tl'ie law supposes he was of full age, 
for it will not presume that a judge wouhl take 
it ipjon any other terms ; ami, a deed to lead the 
uses being part of the fine, it shall stand. Jlcarle 
V. 8 Atk. 710. 

By Devisee.] — If A., seised of an advowson, he 
also incumbent and devises it, the devisee, after 
Ins fleath, sliall nominate ; for, where tlie owner- 
ship and lu’operr.y of an advowson be in tliti 
devisee, they, and not the heir, shall nominate 
in con.se<pxenco of such ownership, 7i(n' will it 
make any flifference, whether the devisee has the 
advowson in him as a personalty or ;is a realty. 
Hawkins v. Cluqpel, 1 Atk. 621 

By Heir-at-la-w.] — A testator, wdio wa.s both 
pfitron ami iiicu7nl7ent of a living, devised the 
advowson a77d all his other real estates, and also 
his pei’soual estate, to tru.stces in trust to pay the 
rents, tlividends, interest and annual income 
of his real estates, until they should be sold as 
thereinafter directed, and also of his personal 
estate, to his sister, until she .should have a child ; 
and, i7ninediately after her having a child, in 
trust to stand seised and possessed of his real 
estates, if not then sold, aiul of his personal 
estate, an<l the rents, divi<lends, interest and 
annual iucome thereof, in trust for her children 
or child, who should attain twenty-one, their 
heirs, &c. ; and, if .she should have no such child*: 
then in trust, after her death, for the trustees, 
their heirs, .&c. The testator then <lireeted hi.s 
trustees to sell the advowson and his other real 
estates with all convenient speed after his <leath, 
and to stand possessed of the proceeds upon the - 
trusts before declared of his personal estate ; 
and he empowered his trustees to apply the 
rents, dividends, interest and annual income of 
the presumptive shares of his sister’s children, of 
his real o.stiites if not then sold, and if sold then 
of the money arining therefrom, and of his 
personal estate, for their maintenance during 
their minorities; and directed that the surplus 
rents, dividends, interest and annual income 
should be invested and accumulated for the 
benefit of the childi'C7i, from whose shares the 
same should be saved. At the testator's death, 
his si.ster (w'ho was his heir) had three infant 
children ; and his living having become Viicant 
by his death, the question was, whether the 
children, their mother or the trustees, were 
entitled to present to it : — Held, that as the 
presentation to a living does not produce rents, 
dividends, interest or annual income, the dis- 
])osition.s of the will were not applic:ible to that 
species of property, and, consequently, that the 
testator’s .sister was entitlofl, as his heir-at-law, 
to pre.sont to the living on the existing vacancj'. 
Martin v. Marlin, 12 Sim. 579 ; 11 L. J., Ch. 
291 ; 6 Jur. 360. 

■Vacancy after Contract for Sale.] — M. D., a 
married woma77., having a separate property, 
offered, by letter, to give C* M. 1,500Z. for the 
next presentation, and every foui'th ])rese7)taticm 
afterwards, to the living of B. C. M. replied by 
letter, .saying, that he accepted the p7'oposal. 
“ An article, as is usual in such cases, to he drawn 
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up Ijetwetu) ui 5 to tlie aho^*e dfect, ia which I 
will imdortiiKe to make out a good title, to the 
Hati'-faction of any eiamwl 3011 uiaj' appoint. 
This [ii'eliniiiiai \' iiiaiTer, however, cannot be 
ari'auged :ill il. 0 ., luy solicitor, returns to 
town." Bei’oi'e ihe article was executed, the 
livijig became vacant, upon whicii C. M. 
.refused to jx-iTorm the ayrcemeiit. M. D. died, 
A bill was then filed by her heir-at-law against 
C. IVl. for a specific execiilinn of the agreement. 
0. JI.. however, [U'cscnted a clerk, E., who was 
iudueiiid bj- the bishop : an amended bill was 
theii tiled Iw the heir-at-law tind the person.al 
roprcsenratit'es of IM. I.), against the Ifishop, C. M., 
and E„for a specific, execution of the agreement, 
and for the removal of E. : — Held, that the con- 
tract. tilthough in letters, tvas final and coinj)lete, 
tint thing to be, bought, and the .sum to be given, 
being distiueth' stated in the proposal, and 
cxpli<‘itly accepted in the an.swca- thereto, and 
ought to be s|)ecifieally ])erfurm(;rl. Doiclimj v. 
3Iii(iiiii‘r, LI. k 0. t. I'liink. 1. 

.Held. also, that a inarritid w'onian having 
.separate propert.y might, by her contract to pay 
a specific .sum of monev' for ati estiitc, T>ind that 
property, and that it was not necesstiry .she 
should in such contract expressly refer to it. Ib. 

Held, also, thal, the itlaintiif having only 
equitable rights, the original bill was air 
equitable quare imped it, which w'as sued out 
within the proper period, i.e. within six months 
from the vacaneja and was suriieient notice to 
E. ; and that E., who was admitted pending the : 
suit, not having alleged any title in a stranger, 
must abide the fate of his patron, and be 
removed. Ib. 

By Trustees.] — A. by will directed her trustees 
to sell an advowson immediately after the death 
of H., the present incumbent, but on no account 
to sell it to any member of the family of H. ; 
the proceeds of such sale to faU into her residuary 
personal estate; — Held, that the ne.xt presenta- 
tion was vested in the trustees, and that they 
must pre.sent. Bristow v, SJiirrow, .5 Jur. (u.S.) 
1370 ; 1 L. T. ISO. 

Validity of Nomination,] — Lord Fairfax, by 
codicil in 1071, gave all his tithes of Bilborough 
in fee (subject to an estate therein for the life of 
H.') to H,, and his heirs and assigns, to the use 
■of a preaching minister, there to be nominated 
by the said H. and his heirs. The heir of H, 
conveyed the tithes, with other propert}", to 
trustee.s for sale for pajment, of his debts, and 
they were accurdirigij' sold and conveyed b^- the 
■said trustee.s in 171<i to F. and J.. and their heirs, 
on trust as to the tithes to the use of a preaching 
minister to be nominated by F. and his heirs, 
J, (who was oiiH trustee for F.) surviving F. 
became seised of the legal estate, aud his 
descendants continued so seised until 182(1, when 
his heir-ai-law conveyed the said tithes upon 
■the original trusts to T., the heir of F. ; T. had, 
in 1821, noininatetl B, the I'U’caching mini.ster of 
Bill'jorougli : — Held, in suit bv’ T. and B. for an 
account of tithes, that this was a valid nomina- 
■tion of B. Hohhworth v, Ftdrfax, 3 01, & F. 
115 ; 8 Bligh (N.S.) 882. 

Eights of Presentation and Nomination di- 
vided.] — If the right (/f nomination is in one, 
and of presentation in another, and either 
inipedes tlie other iTi his right, a (juare impedit 
lies. Box V. Stafford Q^Linj ids), 3 Term Kep. 616. 

VOL. V. 


■\Vhcre the right of nominating is in A., and 
of presenting in B., B, is to jiulge of the 
qualification o'f the person nominated, in the 
.same manner as a Ijishop) does ; but if the person 
presenting object to the nominee on tlie ground 
of immorality, that must be tried b}' a jiiiy. Ib. 

Nomination of Self.] — ^Thc patron of a dona- 
tive benefice, being a qualified clergyman and 
officiating cui’atc of the church, by deeil [joll, 
e.xecutcd during a vacaiic.v of the benefice, 
granted the advowson to a trustee in trust to 
present whomsoever the patron should nominate ; 
the patron tlicn by word of mouth nominated 
}iim.self. and the trustee by deed poll granted the 
office of rector to him : — Held, that the transac- 
tion ■was valid, and that he thereupon became 
rector and entitled to the profits of the benefice. 
Lowp X. Chester (Bishop), 10 Q. B. D. 407 ; 48 
L. T. 790 ; 47 J. P. 375. 

Nomination, Eight of— In whom.] — The owner 
of an advowson after directing that 1 3,000/. should 
be invested aud the interest paid to bis wife for 
her life for the supi)ort of herself and their 
children, directed his executors when the church 
was full to sell the advowson, and also certain 
freehold land, ami invest the proceeds for the 
same purpose as before directerl with respect to 
the 13,000/., and after the death of his wife then 
for the purposes in the will mentioned. The 
husband died in September, 1874, the church 
then being full, and he left his widow and five 
infant daughters, his co-heiresses-at-law, him 
surviving. The executors did not sell tlie 
advowson, and on the death of the incumbent in 
Februarjq 1875, the question arose who -was 
entitled to nominate to the vacant benefice : — ■ 
Held, that the right to nominate was in the 
widow. Briqgs v. Sharj), 44 L. J., Ch. .510 ; 

L. E. 20 Eq. 3'l7 ; 33 L. T. L54 ; 23 W. R. 806. 
Followed in Wolok v. Petrrborovtih (BisJum). 15 
Q. B. D. 432 ; 1 Cab. & E. 534. S(ie also JlnrMns 
V. Chajijjel, 1 Atk. 621. 

e. By Parceners or Joint-tenants. 

Priority.] — Coparceners present in tiu-n to 
benefice, and the elder has the right of first turn ; 
and this right extends to his assignee. Biillerx. 
Bxeter (Bulwj)), 1 Ves. 340. 

On Partition.] — On partition of coparce- 
nary of a<l vowson where one has before presented, 
other shall present the next turn. 2lattliews v. 
Bath and Wells (Bishoff), Dick. 652. 

Decree for partition of advowson by alternate 
presentations. Bodicoate v. Steers, Dick. 69. 

A., seised of an advo'wson, of which his son W. 
was incumbent, devised it to trustees to .sell on 
his sou’s death, and divide the produce between 
his own nine children:. — EL'eid, by Eomilly, 

M. E., that the court had authority to make a 
partition of an advowson, and w'ould: follow, by 
analogy, the rule as to coparceners, and give the 
right of presentation to the raembei's by seni- 
ority; butCranworth,G.,and Knight Bruce, L.J„ 
held, that the right to present was to be deter- 
mined betw-een the children by lot. Johnstone v. 
Baber, 22 Bcav. 362 ; 6 De G. M. & G. 439 ; 25 
L. J., Ch. 899 ; 2 Jur. (K.!3.) 1053 ; 4 W. 11. 827. 

I’he court of chancery can make a partition 
of an advowson, Ib. 

Disagreement.] — Where there are several 
cestuis que trustent of presentation, and they do 
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not ii]l agrcfi, there can he no nomination. So in 
the case of joint tenants before severance. 
i^p.ijmoiu' V. Jieniiet, 2 Atk. 483. 

NVherc there are parceners in aclvowson who 
cannot agree in one person, court will direct 
tfaein to draw lots who shall have the first 
presentation. Ih. 

An advt-ovson descent led to four coparceners, 
A., B., 0. and D., avIio agreed to present in suc- 
cession, according to their seniority. When the 
third turn came, G, had died, leaving two co- 
heirs, E. and E., between whom the right to 
present was disputed. F., however, presented, 
and on 1 ho next avoidance, E. presented Held, 
that the. presentations of E. and F. were to he 
counted, though they were usurpations on the 
rights of F. and D. respectively, and that on the 
seventh avoidance F. would be again entitled to 
present, llivkards v. Maodenjiold QUarl'), 7 dim. 
257 ; 4 L. J., Cli. 153. 

: . Advowson held in Common.] — A prerogative 
representation to a church, of which the advow- 
sou is held in common, docs not pass for the turn 
of the otherwise rightful patron. Cii-ocerd Co. v. 
Canterhury (^AreMhhgfi 2 Win. Bl. 770 ; 3 
Wils. K. B. 214, 221. 

Where an advowson is held in common, and 
the rota of presentation not e.xprossly settled, 
the first and jjcaceable presentations arc evidence 
of composition betAveen the parties. Ih. 

Protestant and Catholic Co-partners.] — When 
a protestant atul a catholic are co-partners in an 
advowson, the right of prosentatiou is in the 
protestant alone. Edwards v. Exeter (^Eisliop'), 
5 Bing. C^^C.) 6.54 ; 7 Bcott, 652 ; 9 L, J., C. P. 
87 ; '3 Jur. 72. 

Presentation by Turns.] — Where the right 
of presentation is vested in diifercnt parties 
by turn, a presentation made on exchange of 
benefices counts as a turn. The principle 
of Riehards v. JltKwlesJitdd (^EarV) {J .Sim. 
2.57) applie.s between parties to a deed hunt- 
ing ; the turns. There is no ecpiity enabling 
a party whoso turn has been usurped to take 
the turn of the usurping party, Downes v. 
Ch'atff (9 M. k W. 166) ami dicta in BireJi v, 
LitchjieU (/Jishoii) (3 Bos. & P. 444 ; sec 17 11. 11. 
Preface, vii.) followed. Kexn v. Deiniy. 64 L. J., 
Ch. 5.5 ; [1894] 3 Ch. 169 ; 8 11. 629 : 71 L. T. 
566 ; 43 W. K. 39. 

f. By Mortgagors or Mortgagees. 

Mortgage Absolute.] — When mortgage of 
mere advoAvson is absolute in mortgagee, he may 
■ present. Dyer v. Craven (Lord), Hick. 662. 

Before Foreclosure.] — A manor with an advoAv- 
son api)endiait being mortgaged, the church 
becomes void, the mortgagor shall present, anlcss 
foreclosed ; and if, pending a suit by the mort- 
gagee to foroclose, the church becomes vacant, 
though the (.lefeudaut, has no bill to redeem, the 
court will grant an injunction to stay proceedings 
in a quaro impedit brought by the plaintiff. 
Amhurst y, Duioliny, 2 Vern. 401. 

Mortgagee, till a foreclosure, is but in nature 
of a trustee for tire mortgagor. Ih. 

If an advowson only be moi-tgaged, and becomes 
void, it seems in this case the mortgagee is to 

8 resent, especially if in the deed the agreement 
e that the mortgagee shall present. Gard.iner 
v. Ch'iffitJiA, 2 P, Wms. 404 ; Moseley, 16. 


One mortgago.s a manor, Avith an advcAA-soit 
appendant, amt the church becomes void ; tuort- 
gagee, though in po.ssession, shall ni>t present to 
the church till the mortgage is foreclose<l. Ib. 

Mortgagee of an ad vow.son presents ; bill by 
mortgagor must be brought Avithin six months^ in . 
the same maimer as a fpiare impedit. Ih. 

Mortgagee cannot', before foreclosure, present 
to benefice. Ilunye.rford v. Clay, 9 Mo(i. 1. 

Presentation Bevoked.] — -Decree against a. 
mortgagee in possession to redeem, but, a (‘hiirch 
becoming void before the account, taken, mort- 
gagee presents ; yet on petition ordered to revoke 
his presentation, lory v, Cox, Pro. tth. 71. 

Mominee of Mortgagor.] — Mortgagee cannot 
present to vacant benefice, but must ^ present 
nominee of mortgagor ns his trasree. Gaily v, 
Selly, 1 Comyns, 343 ; 1 Str. 403. 

A mortgagee must accept of a mortgagor’s 
nominee to an avni<lance of an advowson, for, 
whei-e, arrears arc gro.it, instead of foreclosure he 
should have prayed a sale of the advoAAtsou. 
MacTienzie v. liohhison, 3 Atk, 559. 

2. QuAEB Impedit. 

Pleading,] — Sects. 80 and 81 of the Common 
Law Procedure Act, 1852, applied to pleadings 
in quare impedit, iSlarslinll v, Exeter (Bishop), 

0 C. B. (N.S.) 716 ; 28 L. J., 0. P. 300 ; 7 W. R. 


Bishop’s Plea.] — In quare impedit, upon 

a rejection of the patron’s presentee, the bishop’s 
plea must state not only that the presentee is 
not a fit person, but also in what respect be is 
not fit, and state it in such a inanuer as wiE 
enable the patron to take issue on the objection, 
ami a proper tribunal to judge of its soundness. 
Exeter (Bishop) v. Marshall, 37 L. J., C. P. 831 ; 
L. R. 3 H. L. 17 ; 18 L. T. 376. 

An allegation in the plea that the bishop had 
good reason to believe that the pre.sentee had 
been guilty of an attempt to commit simony is- 
not sutficient. Ih. 

Semble, that a plea alleging a presentation by 
the bishop as on a lapse must allege notice to the 
patron of the circumstances under Avhich the 
bishop would so claim to present. Ih. 

The right of a patron is a temporal right, and 
the plea to an action to enforce this right must 
be one upon the suffleieucy of AA'hich in point of 
law the court may decide, or Avhich may be 
traversed and issue joined upon it to he tried, if 
the cause is spiritual, by the certificate of the 
archbishop, and if temporal, by a jury. Ih. 

Insufficient Declaration.] — A plaintiff 

claimerl tlic second tuni to a Jiving, bur in liis 
declaration did not lay any presentation made 
by him, or any of his predecessors, in the second 
turn ; he also acknoAvIcdged a title in the defen- 
dant to the first turn, but he did not .set out the 
conveyances particularly, by which it wasilerived 
doAvn to him : this declaration Avas held to he 
insufiicient to maintain the plaintiff’s action. 
Shhrehurnc v. Hitch, 1 Bro. P. C. 110. 

Strength of Title.] — Wlien a churcli is 

vacant by the death of the incumbent, and twm 
couliicting claimants allege a right to present, 
but the bishop refuses to present the clerk of 
either until the right to present has been 
established, and one of them brings his action of 
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quare impedit, the defendant must shew not 
merely that the plaintiff’s title is bad, but that 
Ill’s (jwij is pnii-L V. WlifilciJ, L. li. 2 

n. L. ; 1(5 W. E. 22'). 

Seeiis, where the bishop has already instituted ! 
the clerk of one of the competing claimants. In 
this case the plaiiniff must succeed by the 
strengtli of his own title, and the defendant 
must prevail if he su(!ce.s3fully traverses any 
material allegation of the declaration. Ih. 

Declaration.] — ’Wliere tlie founder of a 

chapel of ease in a’ township endowed it with 
lautls for the niaiidcnanco of a ehaphiin, and by 
his will directed tliar his son should, during his 
life, have t)ie nomiiiatioii and election of the 
minister, and miglit by will or deed set down 
ihe order or cour-c for the nomination and elec- 
tion of tlif! minister after his death; ami, in 
defaull, then directed that the minister should 
be nominated and elected liyall tiio h(nisoholder.s 
or heads of families in the township, and the 
heirs male of the founder’s body, and such other 
of his kindred or blond as siiould have any land 
in the town.ship. or the greater number of them ; 
and the son not having set down any order or 
course for the nomination and election of a 
minister ; — Held, in quare impedit, that the 
declaration which averred a nomination and 
election of a minister by the plaintiffs, being 
the greater number of the householders aud the 
heads of families in the township, to whom the 
nomination aud election of the minister then 
belonged, was ill, even after verdict, for not 
showing that the heir male of the founder’s 
body, aud such of his kindred or blood as had 
lands in the township, concurred in the nomina- 
tion, or that they were in the minority, or that 
there wore no such persons in existence. Jhrw- 
■ivorth v. Chester (^Bishojp), 7 D. & R. 96 ; 4 
B. & 0. r).-)o ; 4 L. J. (O.S.) K. B. 14 ; 2S E. R. 390. ' 

’Variance.] — In quare impedit, a count 

alleged an immediate right in the plaintiffs as 
owners of messuages aud lands within a chapelry 
(which lauds were charged with the payment of i 
yearly sums for the repair of the chapel) to 
nominate a curate, and present him to the 
bishop, and it was proved that part of the ■ 
repairs of the chapel was defrayed out of the 
poor-rates ; — Held to be a variance, and that the i 
evidence did not su]>port the allegation. Sliei}- 
herd V. CJteafrv CBhhapX 4 31. & E. 130 ; 6 Bing. 
435 ; 8 L. J. (o.s.) C. P. 'l41. 

When will lie.] — On a commission of 
charitable uses, it was agreed between the lord 
of the manor of A, and the inhabitants of 'W. 
within the jnanor, that certain copyhold lands 
should be let for the maintenance of a stipen- 
diary curate oii the chapel of ’W., to be nomi- 
nated by a majority of the inhabitants, and to be 
allowed by the lord and by him j)resentcd to the 
oixliuiu'Y for a licence to preach ; the usage of 
noTuiuating had been pur&iuuit to the agreement ; 
the lord having refused to allow and present the 
noininec of a majority of the inlia'bitants, the 
latter prayed a mandamus, which the court 
refmed ; for their right is either a mere trust, ^ 
and then their remedy is in equity ; or it is a 
legal right, and then a quare impedit will lie. 
Ite<£ T. Stafford Qlarq^uis), 3 Term Eep. 646. 

Fine, whether a Bar.] — In an action of quare 
impedit, it was held, that it ought not be left to 


the jury to say, wliethcr a certain fine barred 
the action, and that, even if admitted in evi- 
dence, it was not of itself a conclusive bar. 
Meath (Z?'/>7w/;) v. Winchester (^ALargnis), 4 
Cl. Ac F. 445 ; 10 Bligh (N.S.) 330, 

See Practice Procedure m 

Ecclesiastical Matters, post, XXVIIL 7, 
1406. 

3. Collation, iKSTiTUTioN and Induction. 

Effect of.] — By his induction the parsonis put 
in possession of a part for the whole, atul may 
maintain an action for a trespass on the glebe 
land, although he ha.s not taken actual possession 
of it. Bidimr v. Bulicer, 2 B. & Aid. 470 ; 21 

R. R. 358. 

Of Archdeacon.] — An archrleacon of Rochester,, 
when instituted and inducted into that otlice, is 
ipso facto inducted into the prebeiid annexed tO' 
it by royal grant, and may claim to be sworn in 
prebendary without being installed. Ilex v. 
Bjiehcster (Bean and Chajiter), 3 B. & Ad. 95. 

S. P., Bex V. BiiijUil 1 B. & Ad. 761 ; 9 L. J. 

(O.S.) K. B. 131. ’ 

Practice.] — The issuing of the writ, de vi laicS, 
removenda, from the common law side of the 
court of chancery has fallen into desuetude, as . 
the same relief can be given Iw injunction, in a 
case of obstruction to the induction of a party to- . 
a benefice, to restrain all interference therewith. 
Jenkins, In re, 5 Moore, P, C. (N.S.) 351 ; 38 
L. J., P. C. 6 ; L. R. 2 P. C. 258 ; 19 L, T, 583 ; 
17 W. R. 602. 

Evidence.] — -AVhere a blank is left in the 
register of an institution or coll.ation for the 
patron’s name, parol evidence of common report is 
admissible to prove who was the patron. Meath 
iBis]uu>) V. Bdjiold {Lord), 1 WiK K. B. 215. 

A copy of the bishop’s institution book is not 
evidence of a pi-esentation by the patron to a 
living. TUlard v. Shehheare, 2 Wils. K. B. 366. 

The institution of a party to a living, reciting- 
the cession of his predecessor, followed by indue-', 
tion, is suificient evidence to support an ejeeb- 
incnt ; though the predecessor is shown to have 
been in possession, and no other evidence of his 
ces.sion is given. Boo d. Kerinj v. Carter, R. & M. 
237. And see Cook v. EljiMil, 5 Bligh (N.S.) 103. 

Parsons need not prove their reading the 
articles, Ac., till something appears to the con- 
trary, Powell V. Miliank, 2 ’Wm. EL 852 ; 3 'Wils. 
K. B. 355. 

Where in ejectment the plaintiff gave evidence 
of some acts of ownership exercised upon the 
land in dispute by the lessor’s ancestor, and of a 
fine levied by him about the same time, and the - 
defendant proved some acts of ownership by the 
vicar, and gave evidence which tended to show 
that the land was formerly part of the chm’ch-. 
yard ; the judge refused to leave it as a question 
to the jury whether the parties to the fine had 
any estate of freehold, but told them that the fine 
was a conclusive bar to the vicar ; — Held, that 
this was uTong. Bnneorti v. Doe d. Cooper, 5 
B. & 0. 696 ; 8 H. & R. 450 ; 4 L. J. (o.s.) K. B. 281. 

Fifteen years’ po.ssession of a benefice is primh 
facie evidence of a regular induction, and of 
reading the Thirty-nine Articles. Chapman v. 
Beard, 3 Anst. 942 ; 4 R. R. 876. 

An original collation from the registry of a 
bishopric, and appearing on the face of it to be 
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pleno iiirc. is admissible to show that the right of the parish, and the slatutc gives aii 
daiined has in fact been exercised. Irish fioeUHj rhseretiou to the bishop 

V Oin'i'ii (Tlisliiii)^ 12 01 &P G12 aseertiuiung Ihc requirement.-^ (it ilic paiish, aiul 

■ Eutrms^-nlhebook kept at the First Fruits’ ho is not bound to hold a foimai in-imry of a 
Office .are admissible to show the fact of a colla- judicial character for that purpose. ^ riic/v/iavii/jy 
tion to a living made by the bishop at a particular p iS ‘ 5^ L. T.' sl2 3G W ll! Hoih 

^™ctuims made liy the bishoji in obedience to A bishop having commissioned certain iiorsoius 
writs fimu the Exchequer, reqtiiring him to state to hold an inquiry as to whetlicr a pans h. to 
the vacancies of, and prosentat ions and collations which a clergymnn had been pi esmit lal. xe<i nici 
to. tlie livings in his diocese, are admissible as a pastor who could speak M thh . ''J ‘ 

statements inade bv a public officer in the dis- refusal to hear the patron o his piesudLL did 
charge of a public (luty. Though some returns not invalidate the inquiry. JO. 

Trinv contain .statements of a hind unusual in , i i • 

sucii documents, which statements were in favour _ Institution to second Living without Jlepriva.. 
of The riglits of the bisliop who made them, they tion of first.J--After an incuinben a, bLnelux, 


S . kSimcnts,' which statements were in favour _ Institution to second Living without ^epriva-. 

of The riLdits of the bishop who mnde them, they tion of first. {--After an iiicuinbent ot a, 

were, nevertheless, admissible, provided that the under the value of -y* ni the kings l.ook^, has 

statements are within the scope of the inquiiy in been iii^-titulcd and inducted to 

flic writ Th 'vitli cure of souls, the right ot pro-sentatiori 

accrxies thereby to the iiatron, ami is not assign- 
Act of Uniformity. 1 — The meaning of the Act able by iafv to another, and the incumbent not 
of ITiiiformitv is that the party is to subscribe having been deprived, and no imiv clerk having 
the deelaratiori as soon as it is in his power, been presented, remains still the mcuinbent, and 
smUc, <?««■>.■« Cte, Jocol.. 211. u ““M to & k"*® ;■ \Y.T.'i’h csi'; 

Restraining.]— Qualification in the grant of a 7 L. J., Ex. 302. ^2 . . 

living that the person to be presented should not. Upon institution to the second living the finst 
at such rime as the church should be void, ‘-be is void as to the patron, but not _so as to incur 
presented, instituted or imlucted into any other lapse without sentence of deprivation and notice 
living,'’ complied with by previous resignation of by the ordinary, or at least until notice by the 
another living, liesigmition of a living, sent by ordinaiy. Ih. . 

the post to the bishop who indorsed and signed The right to the fallen presentation having 
a memorandum of his acceptance, sufficient, become a personal inalienai do right in the patron 
tliomdi no public act. Jleyrs v. Exeter Collrqe. disannexed from the advowson, the want of 
Oxffd, 12 Ves. 33(i ; 8 It. 'll. 327. knowledge of the vacancy by the patron does 

ininnetion, on filing of bill, to stay induction not alter the quality of the right so as to make it 
of defendant to living. Potter Ch(qmn7i, real, or re-annex it to the advowson. Ih. 

Dick. 146 ; Amhl. 98. 

On the principle of protecting ijroperty pending t 

litigation, the court will, in a suit to impeach 

a conveyance of an advowson, restrain the imsti- Collation pending Suit.] — Injunction granted 
tution of a clerk, even as against a ilefemlant rostrain an archbishop from collating by way 
claiming to be a pm’chaser for valuable eoiisidera- lapse to a deaiierv, pending a suit in the Oon- 
tion without notice under it. Crrmi.slat/e v. 3igj.Q^.fai Court respecting the presentment by the 
Pare, 17 Beav. S02. chanter. Pfd// v. P?<Mi7i (Arelihkhop), FI. & K. 


Refusal of Bishop to Institute— Grounds of.] 
—A bishop refused to institute a clerk in holy 
orrlers to a benefice on the grounds that he 
had, whilst acting as curate to a former holder 


.of the benefice, habitually committed offences 
against ecclesiastical law and failed to observe 


Collation pending Suit.]— Injunction granted 
to restrain an archbishop from collating by way 
of lapse to a deanery, pending a suit in the Oon- 
sistorial Court respecting the presentment by the 
chapter. Paly v. PuhVni (Arelihlshoji), FI. & K. 
263. 

In a suit for the specific performance of 
an agreement for the sale of the next presen- 
tation to a living, the court will restrain the 
bishop of the diocese from taking advantuge of a 


against ecclesiastical law and failed to observe 
the book of common prayer, by wearing unlawful 
vesttneuts and doing unlawful acts in respect of 


sndiii'g the suit. Kicholsoii ^ 


Equity of Redemption.]— The plaintiii claims 


matters of ritual when officiating in the com- advowson of a vicarage as mortgagor, insist- 
munion service ; and that he declined to imner- .j, inserted fraudulently in a par- 
take not to repeat the offences in the future, trust estate directed by decree to bo 

In an action against the bishop in which the ggp payment of debts:— Held.riiat the equity 
patron claimed a declaration that he was entitled redemption of an advowson lapses, and the 
4;o have the clerk instituted Held, that the ,.qea allowed without iirejudice, k,c. Mallooh v. 
defendant had acted within his discretion m 2 Ken Oh, 49. 

refusing to institute the clerk upon the grounds ' ' ’ 

:atated.'and was therefore entitled to judgment. 

Ilomwofl V. Maiirliester 53 L. J., Q. B. 5 . AVOIDANCE. 

196 ; 12 Q.B.D.404; 60L.T.236 : 32\F.R.567. . 

In ] & 2 \fict. c. 106, s. 104, under which, When.]— If an incumbent, in possession of above 

-witbiii certain dioceses, the bishop may, if he 8Z. per annum in the king’s books, accepts a second 
shall think fit, refuse to institute or license any living umler that value, it is absolute avoutaiice 
spiritual person “who, after due examination of the first ; and, if lie possesses one inulei' that 
and inquiry, shall be found unable to preach, value and lakes a second withput a dispen.«atioii, 
administer the sacraments, perform other pastoral the first is void at the elecrion of the patron, 
duties, and converse in the Welsh language,” Potelcr y. AlUnghm., 
due examination and inquiry ” means examina- If a ederk, having a benehce with cure of sou s 
tion and inquiry as to the clergyman’s knowledge took another benefice with cure oi wuls of riie 
of the Welsh language, not as to the requirements value of SZ., he thereby vacated the former. 
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of giving the patronage of this nevf henefice to 
the owners of the former advowsons in turn. 
See JRolimoyi v. Bristol <l3[arqms), 11 C, B. 211 ; 
22 L. J,, C. P. 21 ; IG Jnr. SSU— Ex. Ch, 

Where two churches are. united by act of 
parliament after the next avoidance of both, the 
patron cannot present to the unitetl vicarage 
upon the next avoidance of one. Hardimje v. 
TlvJic/iCAfer (^Bishoj)'), 2 Win. Bl. 1162. 

Liability to Eepair Chancel. ] — See Jit.- 

Gen. V. Ashe, 10 Ir. Ch. E. 309. 

Presumption.] — ^The rectory of St. Faith was 
in 1118 appropriated by the Bi.sIiop of Win- 
chester to the hospital of St. Gross for the 
purpose of endowing a distinct charity intended 
to be established within the ho.spital. The 
hospital, which adjoined the parish of St. Faith, 
had a chajjel, designed for the nsc of the 
inmates, and the master of the ho.spital was an 
ecclesiastical person, the power of appointing to 
the mastership being in the bishop. The parish 
church of St, Faith was de.stroyed at .some time 
subsequently to this endowment, and never was 
rebuilt, anti the inhabitants during a long period 
attended divine service at the chapel of the 
hospital, and their baptisms, burials and mar- 
riages were performed there. By an act of Queen 
Elizabeth, it was enacted that the church and 
possessions of the hospital should remain the 
property of the hospital, and be enqiloved for 
the charitable uses for which the hospital was 
founded : — I].'eld, that this statute negativeil any 
prosumption, which might have arisen from the 
long use of the chapel, that there had been such 
a union of the rectory with the masteivship of 
the hospital as to make the chapel of the hospital 
the ]mrish church of the parish of St. Faith. 
Att,-Gen. v. St Gross Ilospittd, 8 De G. M. &; G. 
38 ; 2a L. ,J., Ch. 202 ; 2 Jur. (N.s.) 336 ; 4 
■W.E. .310. 

Scmblc, that there is no precedent or principle 
for the union of the niastcrsiiip of a hospital 
with the rectory of a p<arish. Ih. 

Semble, that, if such union could be presumed 
from cushim, a custom which was not shovm to 
extend to tlie interference of i he churchwarden 
of the parish with the chapel would not lead t<3 
a presumption of a union attthurising such inter- 
ferenee. Ib. 

'Practice — Pleading] — WTierc three parish 
churches have been united by 22 Car. 2, c. 11, the 
beneiice may bo described in pleading as one 
rectory. Wilson, v. Tim JliUert, 2 Bos. & P. 304. 

XT. XON-EESIDENCE. 

Penalties for— Liability to Pay.]— A curate of 
an augmented curacy by Queen Anne’s bountq^ 
was not liable to the penalties of 21 Hen. 8, c. 13, 
for non-i'esidence. Jenltiimn v, Thomas, 4 Term 
Eep, 665 : 2 E. E. 493. But sec now 1 &; 2 Viet, 
c, 106, s. 124. 

— — ■ Proceedings to Eecover.] — A proceeding 
in the Oonsistorial Court, to recover penalties for 
non-residence, under 1 & 2 Viet. c. 106, ss. 32. 
114, is not a criminal suit, within 3 & 4 Viet! 
c. 86, s. 23, but a civil suit, and therefore is 
not to bo instituted in the mode pointed out by 
a 3 of the latter act. Maehlutni v. Blveh, 9 Q, B. 
691 j 16 L. J., Q, B. 82 11 Jur. 326. S. P. and 
8. 0,, 5 Moore, P. 0, 305. 


Where a sentence of the Cousistoiial Court in 
such proceeding condemned the party charged in 
payment of one third part of the annual value of 
his beneiice, with the reasonable expense of the^ 
pi'omoter of the suit : — Held, that such aoatcnco 
was valid, and cojisistent with 1 & 2 Viet. e. 106, 
s. 10, tinmgh it went on to order that the amount 
of such third part, and of such expense, should 
be ascertained in the usual and accustomed 
manner Ijy the registrar tif tlie (iourt. it appear- 
ing that the sentence was conformable to the 
practice of the Oonsistorial Court, and iliac by 
such practice ptiyineiit would not be enforced 
until the bishop had received the registrar’s 
report of the amount and made an order thereon. 
Ib. 

Proceedings to compel Eesidence.] — In pro- 
ceedings for the sequestration of a beneiice for 
non-rcsidenco, it is not necessary that the 
bi.shop3’ monition, under 1 & 2 Viet. c. 106, s. 54, 
should be preceded by a citation or other warn- 
ing to the incumbent. Bartlett v. Kirwiwd, 2 
El. & Bl. 771 ; 2 C. L. E. 253 ; 23 L. J., Q. B. 9 ; 
18 Jur. 173 ; 2 W. E, 17. 

W''h(jre an incumbent, in answer to such moni- 
tion, sends a return a.ssigning an excuse for non- 
residence, which the bisliop coinsiders insufficient, 
that is a sufficient hearing of the incumbeiit to 
authorise the bishop to make an order upon the 
incumbent to return into residence within thirty 
days. Ib. 

Where the incumbent, being served with such 
order, sends to the bishop, upon affidavit, an 
excuse for not obeying the order which the 
bishop considers insufficient, that is a sufficient 
hearing of the incumbent to authorise the bishop 
to sequestrate the benefice after the lapse of the 
thirt.y days. Ib. 

Under s. 58, a benefice becomes void if it 
rema ins for the space of a year under sequestra- 
tion for non-resi(ionce, the year commencing 
from the date of the decree of sequestration ; the 
case not falling within s. 120, which provides 
that for all purposes of the act, except as therein 
otherwise provided, the year shall commence on 
1st January, and Vie reckoned to 31st December, 
both inclusive. Ib. 

Where an incumljent, having begun to reside 
upon his benefice in obedience to a monition or 
an order, afterwards, iind before the exiiiration 
of twelve months, wilfully ahsent.s himself for 
one month, the bishop is justified in issuing an 
order on the incumbent to 3‘esido ; though he 
might under 1 & 2 Viet. c. 106, s. 56, without 
is.suing such order, sequester the beneiice. Bona- 
licr V. 16 Q. B. 163 ; 20 L. J., Q. B. 137 ; 

15 Jnr. 460- Ex. Ch. 

A scquc-stration ordered by the hisho{), uiider 
s,56, is a penal proceeding, inasmuch as, although 
one of the objects of it may be to enforce future 
residence, it operates as a forfeiture of part of 
the profits of the benefice, under s. 54 ; and, by 
s. ,58, if it continues for a j'car the benefice is 
void ; and therefore the bishop ought to give the 
incumbent an opportunity of being heard before 
it is issued. Ib. 

Fact of — How Ascertained.] — Under 1 & 2 
Viet. c. 106, K. 54, the question as to the fact of 
non-residence, or the sufficioncy of the excuse 
for it, is for the determination of the bishop, and 
the remedy against his judgment thereon is l)y 
appeal to the archbishop. Bartlett, In re, 3 Ex. 
28 J 18 L. J.j Ex. 25 ; 12 Jnr. 940. B. P. and 
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S. a. 12 Q. B, 488 : ]8 L. J.. Q. B. IG ; 12 Jur. 
72G. 

Effect of.] — ITmler ] & 2 Yict. c. lOG, s. 58, 
if fi bon(‘lk;c ei'intiimes one ^vhole year under 
seqiK^sf ration issued, under the proTisions of 
the act, for disobedience of the orilcr requiring 
residettce, 1 he ))e'iietie(3 becranes void ; the aiib- 
sctitieut prtiTisiou in that section, us to giving 
notice, is only for the puri-iose of giving the 
bishf)[) a rigid to present by lapse, and not for 
creating an avoidanee. Tf>. 

Tlie jiower of the bi.shop to appoint a stipen- 
diary curate, under 1 & 2 Viet. c. IhG, .s. 7.'), is 
oiiiy vliGri the ineiniibent is absent from his 
Ix'neiicto for a jieriod exceeding tliree months 
altogether, or to ])e acconnted at several iimes in 
tlie course of any one year : and 121, the 
year is to he recko/icd front tiie 1st of .January 
to the 31st of December- Sharpe v. Bluelt, 10 
■Q. B. 2.‘«0 ; 1 lJur. 328. 

A Icjisc' of a rectory-hous{i ly a rector became 
void l>y 13 Eliz. c. 20. iiy his non-residence for 
■eighty days, of wltich a stianger itiight take 
advantage. Ihc d. v. Marhe?-, 2 Term 

Bep. 741). 8. P., IJoe d. .Ihajei’K v. Jfeiirs, Cowp. 

129 ; Lofft. G02. 

A rector might recover in ejectment against 
his lessee, on the ground of the lease of the 
rectory i)eing .avoiiled on account of his ouni 
mon-residence, by force of 13 Eliz. c. 20 ; and 
the lease to him, describing him as a doctor in 
divinity, produced by him at the trial in support 
of his title, was prinra facie evidence of his being 
such as he was therein descriljed to be, so as 
also io avoid the lease under 21 Hen. 8, c. 13, 
s. 3. Fror/mnrtm d. Flrmhu/ v. Scott, 2 East, 
4G7 ; G R. E. 477. 

One in possession of glebe land under a lease 
Toid by ] 3 Eliz, c. 20. by reason of the rector’s 
mon-rosidenee, might j’-et maintain trcsjtass upon 
his pfissession against a wrong-door. Grahavi v. 
Peate, 1 East, 244 ; G R. R. 208 : 11 R. R. Pre- 
face, V. 

Although an incumbent of a lienefice is bound 
to reside and perform the duties in his benefice, 
■notwithstanding his living is .sequestered ; if the 
bishop, under the so(iuestratiou, assigns him the 
vicarage-house, and a stipend for his services, he 
receives the stipend not in his right as a vicar, 
but under the bishop’s licence ; and therefore ho 
cannot, calculate the .stipend as a freehold qualifi- 
cation under IS Geo. 2, c. 23. .s. 1. Pacli, v. 
Tarplcy, 1 P. & D. 478 ; 9 A.'& E. 468; 2 W. 
W. & H. 88 ; S L. J., il. C. 1)3. 

Xicence for.] — ^The non-residence on one bene- 
fice, under a licence from the diocesan, is not 
equivalent to actual residence thereon, so as to 
excuse the incumbent’, s nou-resideuco on another 
benefice. Wright v. Flamanli, 0 Taunt. 52 ; 1 
Slarshali, 308. ‘ 

If a clergyman who has .two livings resides 
within one of the ])arishes. wherein there is no 
house of residence, it is a sufficient residence 
tJioT’O to exempt liini, without licence from the 
bisho}), from penalties for not residing on his 
other benefice. Wynn v. Smithies, G Taunt. 198 ; 
1 Marshall 547, ' 

Where a licence for non-residence had been 
obtained i)rnv’iously to the 1st of July. 1814, pur- 
suant to 54 Geo. 3, c. .54, hut the allowance by 
the archbi.shop, requirtjd by 43 Geo. 3, c. 84, s. 20, 
was not obtained till after that period, the 
licence, when ratified, was valid from the time 


when it was originaRv granted. WrigJit v. 
Ltmh, 1 MaishalJ, 372 ; 5 Taunt. 8t)7. 

Though a licence for non-residence hid not 
cover the whole of the pei’iod for which jjenalties 
were sought to be recovered ; yet, if tliere was 
not sufficient time left uncovered In subject the 
incutiibent to a penalty, the court woultl interfere 
to stay the proceedings. Wynne v. Kay, 1 Mar- 
shall, .387 ; 5 Taunt. 843. 

Where a private act united and annexed a 
rectory in the diocese of 0. to a. deanery in the 
diocese of S., and dispensed with any presenta- 
tion to the clean, but left institution and induc- 
tion still necessary Held, that a licence from 
the bishop of 0. for non-residence on the rectory 
was neet;.ssaiy, as well as a licrence for non-resi- 
dence on the deanciry from the bishop of S. 
Wright V, Ltygc, G Taunt. 48. 

A licence of noji -residence on a benefice within 
an archbishop’s peculiar, locally situated in 
another diocese, need not to be registered in the 
registry of the diocese, hut ought to be registered 
in the registry of the archbishop. Wynne v. 
J/oarc, 5 Taunt. 7.57. 

Revocation of.] — A licence to the incum- 
bent to absent himself from a living might be 
revoked, iinder peculiar circumstances, fjcfore 
1 & 2 Viet. c. 106, s. 49. Bagshaw v. Bossley, 
4 Term Rep. 78. 

Excuse for.] — Imprisonment for a crime is no 
le,gal cause of exemption for non-residence within 
1 & 2 Viet. c. lOG, s. 84. Bartlett, In re, 3 Ex. 
28 ; 18 L. J.. Ex. 2.5 ; 12 Jur. SMO. S, V. and 
S. P., 12 Q. B. 488 ; 18 L. J., Q. B. 11 ; 12 Jur. 726. 

Total want of health is a sufficient excuse for 
an absence of twenty jmars. Seawmell v. Willett. 
3 Esp. 29. 

But the want of a parsonage-house is no excuse 
for the incumbent’s residing out of the parish. 

V. Cowp. 429. 

A sequestration upon a fi. fa. of a lienefice with 
cure is no excuse for the non-re.sideneo of the 
incumbent. Boe d. Rogers v. Jfears. Cowp. 129 ; 
Lofft, 602. 

A private act annexed the rectory of H. to the 
deanery of Windsor’, and recited that the neces- 
sary residence on the deanery, and the dean’s 
attendance on liei' majesty, as registrar of the 
Order of the Garter, w(mld oblige him to be often 
absent from H., and the act compelled him to 
appoint a stipendiary curate con.stantly resident 
at H. Bemble, that this, without more, conferred 
an excuse for non-residence at. H., although in 
43 Geo. 3, c. 84, imposing residence on all bene- 
fices not therein excepted, this was not enume- 
rated as a ground of exemption or of licence, 
v. Legge, G Taunt. 48. 

Where two Benefices held together.]— -A 
bi.shop within wliose diocese were the perpetual 
curacy of W., and the rectory of C., addressed an 
instrument to D., the perpetual curate of W., 
under the epi-scopal seal, setting forth that he, 
the bishop, did, by these presents, “ unite, annex 
and incorporate the rectory of C. ... to and 
with the perpetual curacy of W. during your 
incumbency on the same, ... so that you, the 
aforesaid rectory of 0, with the jiorpetual curacy 
of W. may, as one benefice, . . . retain, and the 
fruits, &c„ of both the .said benefices . . . receive ; 
, . . provided, nevertheless, that yoxx have and 
keep a sufficient curate, ... to instruct and 
teach the people of the pax’ish in which you shall 
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not reside ’’ ; — Held, assumiTig that the bishop 
liad power to unite the two benefices into one 
withoat the assent, of the Crown, chapter, or 
})atron, that the instrnnient, on the whole, did 
not sh<.)W an intention to effect such a union ; and 
therefore (W, and C. being fifty miles from each 
other) that D., wdiile residing at C„ was non- 
resident at W., wdthin 1 & 2 Viet. c. 10(5 ; and 
the bishop might, under s. 83, while It. was 
receiving the profits of both livings, appoint a 
ati])end to the curate of W., and enforce the pay- 
ment by monition and sequestration of W. 
Banid v. Mortoti, 16 Q. B. li)8 ; 20 L. J., Q. B. 
98 ; la Jur. (599, 

Held, that the fact of iion-payment of ihe 
salary must, after the summons and setiucstra- 
tiou, be assumed to have been duly proved before 
the bisho]), and it could not be objected that II. 
had not notice of all the facts. Ih. 


XII. ClIARGES ON BENKFICE8. 

13 Eliz. c. 20.] — -The ll-l Eliz. c. 20, avoids the 
charge upon the bonelice only, and not the deed 
containing it. filotme v. Purlnuau, 1 11. A L. 
332 ; II M. .Si W. 770 ; 12 L. J., Ex. 423. 

A grant of a rejit-charge by a rector or vicar 
out of his benefice is void by 13 Eliz. c. 20. 
Movfs v. Lmlie, 8 Term Eep. 411. 

Ejectment may be maintained upon a term 
duly created, but assigned to the lessor of the 
plaintiff hy a deed defective under 13 Eliz. c.20. 
Bite d. J/wi/r v. Ranmlen, 1 N. A M. 489. S. C., 
nom. Boo d. Willtrs v. Jlamsdcn, 4 B, & Ad. 609. 

Charge of Eetiring Pension.] — See 

McBean v. Bemw, ante, col. 1220. i 

10 & 11 Car. 1.] — A grant of an interest in a 
benefice is binding upon tlic grantor, the statute 
10 & 11 Car. 1, c. 3 (Ir.), exiJending only to suc- 
cessors of the grantor. JPiir v. BrirKl'ord, 2 Con. 
& L. 2S2 ; 3 Dr. & War. 27i: ; 5 Ir.^'Eq. 11. 407. 

An annuity granted by a rector, and charged 
upon his benefice, before the repeal of the 10 fell 
Car. 1, c. 2, s. 7, together with a term of years to 
secure it, is absolutely void, upon the absence of 
the rector from his benefice for more than eighty 
days in a year ; but the grant would be valid 
during the incumbency of the grantor. Itohbt- 
son V. Wynno, Hayes, 336. 

Before 57 Geo. 3.] — A term created by .an in- 
cumbent after ihe 43 Geo. 3, and before the .”>7 
Geo, 3, for the purpose of charging his rectory 
with ail arinui1,y, may be legally assigned, since 
the latter act, to a person who advances a sum 
for the redem])tion of the annuity. So, though 
the rector was a party to the assignment, and l\y 
the instrunient attempted to subject the rectoiy 
to the reiiayment not only of that sum, but also 
of other nioiiey.s then and previously advanced 
to him bv the assignee. Boe d. Jiiwitjltfoii v. 
Gully. 4 M. A Ev. 249 ; 9 B. & C. 344 ; 7 L. .1, 
(O.s.) K. B. 201. ‘ 

Por Improvements.] — Moneys expended under 
the statutes for buildings and other improve- 
ments upon glebe lands, and duly certified by 
, the bishop, constitute a good legal charge upon 
a moiety of the benefice. But a court of equity 
. wiE not entertain a suit in resiiect of such a 
charge unless there be special equitable grounds 
which call for its intoifereuce. Mroolm v. Horner, 
13 Ir, Eq. E. 272. 

Sums to be repaid by succeeding incumbents 
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for glebe improvemeuts. can bo recovered only 
by (listres.s, as iioiiitcd out by the 10 Will, 3. c. (5, 
and no subsequent act according to that statute 
creates a claim against the berielice. which can 
be recovered bv bill in equitv. X I'., 11 Ir. Kq. 
E. 214. ■ ■' ‘ ■ 

For Eepairs.]--.\n incumbent- who advmices 
his own money '"under 17 (Jen. 3, c. 53, for rei)air- 
ing and rebuilding a rectory house, may <;harge 
the living with the money so advanced. Boyd v. 
Barker, 4 Drew. 582 ; 28 L. ,).. Oh. 445 : 5'.Iur- 
CN.S.) 231; 7W. E.207. 

Warrant of Attorney.] — A -warrant of aitorney 
given to confess judgment at the suit of A., recit- 
ing a grant of an annuity to A., and that thav 
same was sceurci.! hy the dtunise of a rectory, 
glebe lands, tithes. Ac., by the grantor to B., and 
then declaring that the warrant of attorney was 
executed for ihe purpose of .securing the ammit}’-, 
and to the end ami intent that a sequestration 
might be obtained by A., and continued during 
the continuance of the annuity, for the better i 
securing the same, is a fraud on 13 Eliz. c. 20, as 
creating a, charge on an ecclesiastical benefice. 
Flhfkt V. Salter. 1 B. A Atl. 673 ; 9 L. J. (O.S.) 
K.B. (57. 

A warrant of attorney given by a clergyman, 
authorising his creditor to use a seqttestratiou, is 
void under 13 Eliz. c. 2U. ycivland, v, WaHilnb 
9 Bing. 113 ; 2 M. A Sc. 174 ; 1 L, J., C. ?. 177. 

So is a warrant of attorney, which appears 
upon the face of it to be to secure the payment 
of an annuity chargerl u]jon an ecclesiastical 
benefice. Sultniardie v. Jleiciit, 3 N. A M. 656 ), 

1 A. A E. 812 ; 3 L. J., K. B. 18S. 

The deed by which an annuity was granted 
contained a charge on a rectory, but a warrant 
of attorney which accompanied the deed, though 
it recited the deed, gave no authority to sequester 
the rectory : — Held, that, although the deed was 
void so far as it operated as a charge upon the 
i-eetory, the warrant of attorney was unimpeach- 
able. Fit'irclofh V. Gurney, 9 Bing. 622 ; 2 M. 
A Sc. 822 ; 1 I). P. C. 724. 

A beneficed ciergymau granted annuities by 
three several deeds, and made them chargeable ' 
on his living, which he eonveyeil in trust for the 
grantee, fur (he more clfectnally raising and en- 
forcing pajuaeiit of the annuities out of the 
living ; and he also gave as a security for the 
ptiyment of the annuities, three warrants of 
attorney, wdth defeasances, to confess judgment 
at the suit of the grantee. On motion to set 
aside the warrants of attorney, as being oliargcs 
upon the livitig in evasion of the 13 Eliz. c. 20, 
the court held that this did not appear ; that the 
covenants in the aiuiuity deed for payment of: 
the annuity might be good, though the deeds 
were void, ajal that payment of the arrears, 
under these covenants, might wt*ll bo enforced by 
the warrants of attoi-jiey. Glhbim v. Ifooper, 
2B. A Ad. 731. 

C., a rector of a })arish, and A. B. his surety, 
e.xecu1cd a wiu-raut of attoniej' for 3.U0U/., 
reciting that, by indenture of the same dal.o, 0, 
for a pecuniary consideration had granted to I>, 
ail annuity of 3UU('.. charged by demise upon the 
rectory; by the indenture it was declared, that 
D. should hold the judgment in trust to secure 
the annuity, but that no execution should be 
issixed, nidess the aimuity should be in arrear 
fourteen days; and that, if ami as often as one 
year’s annuity should be in arrear and not paid 
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for fourteen days after domaiid, then execntiou 
miy'lit issue iyAliM (hand his estate for :-5U0?. 
Jud.ei)ieiit u'as aeeonhngly entered. ' up, and, i a 
year's aimuity being in arrear more tliaii fourteen 
days after demand, a seipicstratiou issued, under 
which the tithes aiu.l property of the living were 
sequestered to a greater amount than the arrears. 
The Court on aitpliealioii sot aside the execution, 
hut allowed the warrant of attorney and judg- 
ment to ^taud. Kit'lea v. JJi/trit, 2 B. &; Ad. 78(1. 

A clergynitin granted an annuity, and .secured 
it Ly a c(.invcyance of his bcnetice, and by a 
w.arraiit of attorney : — Held, that the conveyance 
was void, btir, the warrant of attorney good. 
Alit-nlei'ii v. Xnrhtud. 1 Sim. 2SI. 

A warrtui!: of attorney, the i lefeastince to which 
recites that it is given to secure the payment of 
an anntiity, and authorises the plaintitf to issue 
a ti. fa. dc ixmis eeclesiiisticis for arrears, but 
does iK)t state that it. is given for the purpose of 
is , charging the defenda.at'.s ecclesiastical living, is 

S vtilki, though it refers to the annuity deed of the 

s same date in whitdi that olqcct is distinctly 

avowed. {’olrhnioJi v. Linjtoib^ 1 X. M. 374; ; 

4 15. & Ad. 573 ; 2 L. J., K. B. ha. 

A heuelieed clergyman granted, in 1S13, an 
, annuity, which he chtirged on hi.s rectory, de- 

■ mising it for a term of yeans to a trustee. In 

1825, this and otliei annuities, with the terms 
thereby eretited, were by deed transferred to the 
^ plaintiff, on his advancing 4.400/'. to take them 

; u]), and an annuity of 574/. SI.'.-, granted him. 

|; The clergyman, by the same deed, again demised 

I his rectory, and also the vicarage of W., for a 

j term, giving power to the plaintiff to sequester 

the rectory and vicarage if he should think fit. 
The deed also stated tliat he had executed a 
> warrant of attorney, authorising the plaintiff to 

enter up judgment for 8,800/. (being double the 
sum advancei), which it was intended should be 

! a collateral security only, and that no execution 
should Hsue tinless”the annuity was in arrear for 
twenty days. The warrant o'f attorney recited 
tlie deal, which stated the grant of the annuity 

I of I8l3, and of the other annuities, and the 

transfer of them to the plaiiJtiff. and the grant 
of the annuity of 574/, ilv., ami for the further 
seciiring Ihe regular payment of this annuity, 
authorised judgment to be entered up against the 
defendant. In 1 S32, the plaintiff brought an 
ejectment to recover the rectory of S., under 
tile term granted in 1813, and "in July, 1833, 
oh1aine<l possession. In June, 1833, the annuity 
being 8t)l/. in arrear, the plaintiff sued out a 
levari facias, and sequestered the vicarage. A 
rule nisi having been obtained in 183(1, to set 
aside the warrant of attorney, on the ground of 
its being a charge on a heiiofiee, and a seqrres- 
tration, on the ground of Its being kept in force 
to satisfy arrears subsequently accruing, all 
arrears clue at the time of the sequestration 
issuing having been paid out- of tlio juoeeeds of i 
S. : — Held, first,, that the warrant of attoniey 
was not void, as it did not, in terms, charge the 
beiietice. JAwre v. liumxdpu, 3 X. & B. 180 ; 
7 A. A J'l 898 ; 7 L. J.. Q.. B. 51. 

Hcdci, secondly, that the sequestration was 
valid, as the plaintitf was entitled to appro- 
priate the profits of S. to the new arrears of the 
annuity, and to keep the sequestration cm foot 
till tlio old arrears of 8(51/. were levied out of 
W. Jh. 

A vicar (lemist,‘(l two vicarages for 99 years at 
a peppercorn rent, upon trust to secure a prin- 
cipal sum of money and interest j and he also 


executed a.warrantof attorney, which w.as statc-1 
in the defeasance to be given as a collateral 
security with the lease -Held, that tlie warrant 
was not a charge on the henelice, within 13 Eliz. 
c. 20. s. 1, but it was an iudeptmdeut security for 
a loan. }ien(h'y v, Ppwp. 7 I>. T. 0. 753 ; 3 ,lar. 

1150. ' " , ■ . 

Setting Aside.] — On an application bjsct aside 
a warrant of attorney, pursuant to 13 Eliz. c, 2o. 
s. 1, on the ground of its amounting to a charging i 

of a bencficie, the court, will not look beyond the 
warrant to ascertain the iiitenticju of the parties, 
and therefore will not read afiiclavits for that 
purpose. liUliop x. Hatch, I D. B, 0. 703 j, ^ 
4Jur.318. : 

Where the defeasance of :i warrant of attontey | 

to cotifc.ss judgment, c'xecutcd by A„ a beneticed ' ' - ‘ 

clergyman, staled that it was given to secure to ■ ! 

B. the payment of an annuity granted by A. to j 

B. for his life, described in a certain indeiitiireof j 

even date between A. and B., in which indenture | 

it was agreed that judgment should he entered ; 

up on the warrant of attorney, but that no execu- \ 

tion should issue until the an unity should have j 

been in an'car fourteen days after any of the 
days for payment expressed in the iiidonturo ; } 

but that, if the annuity should be so in arrear, | 

B. might sue out such execution upon or by I 

virtue of the judgment, as he should think fit, j 

for the recovery of the arrears and all costs ; the 
court cannot, ui)on a question as to the validity 
of a sequestration granterl by the bishop, in pur- 
suance of a writ of levari facias is.sued upon the 
judgment entered iij) on the warrant of attorney, 
look at the indenture for the purpose of deciding 
whether it operated as a charge upon A. ’s bene- 
fice. JoliH.wu. V. Bmzler, 3 N. A M. 653 ; 1 
A. & E. 624. 

A beneficed clergyman granted an annuity by 
deed, and made it chargeable on his living, and 
gave a warrant, of atlorney, to confess judgment 
at the suit of the grantee for 3,290/. By the 
anmiity deed it was agreed, that the judguumt to 
be entered up on the warrant of attorney was to 
be a fxirther security for the annuity, and that 
no execution or sequestration should bii issued 
thereon, other than such sequestration as was 
therein mentioned, until the annuity should be 
' in arrear ; and the granttjr then covenanted, 
itiiat, if the grantee should at any time deem it 
i expedient to sequester the living, it should be 
lawful for him to issue a sequestration by virtue, 
of the judgment for the 3,200/. or any jxart. 

J udgmciit having l)uen eul ered up on the warrant 
of attorney, and tlie annuity being in arrear, the 
grantee issued a sequestration for 3,200/. (which 
sum greatly exceeded the arrears duo) and 
entered into possession of the living. On motion 
the court rcfiused to sot aside the annuity deed, 

I warrantof attorney, and judgment ; butdirecteil 
' that the writ of sequestration should continue 
in force only for (he arrears that had become 
line on the annuity, lirittvnx. llai/, ,3 B. &Ad. 

915. 

A rector was empowered, by act of parliament, 

■ with the consent of the bishop, to i-aise money by 
, way of annuity on lives, for the purpose of build- 
ing a new rectory-house, and to charge the same 
on the rectory. The bishop liirnsclf advanced 
the money ; the annuity was granted, and was 
paid by the rector until his death ; the sum thus 
paid amounted to the smu advanced, with in terest. 

At the suit of the succeeding rector, the transac- ■. 
tion was set aside on the ground of the eiiuitablo 
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incajjacity of the bishop to become tlie pxirchasei’ 
■of the aimuif-y : — Held, that he had a right to 
avoid the aiiiniity altogethei'i and that the defen- 
dant was not entitled to have it asceitained, 
■what was a proper anmiity to have been granted, i 
and to charge the snccoediiig rector with his 
proportion. Grmihm v. Mufj, ‘A Beav. 49 ; 9 
L. J., Oh, 377 ; 4 Jnr. G22. Affirmed, 10 L. J., 
Oh. 12!) : r. Jnr. 18. 

A rector, who was also the patron of a living, 
gave warrants of attorney to various creditors, 
who had moi-tgagos on the advowson, subject to 
an agreement that the judgment to be enterefl 
up by the first mortgagee should have priority 
■over the rest, whenever execution should be 
issued Hold, that the agreement pointed so 
particularly to making the judgment charges on 
the living that the Oourt of Chancery could 
not give eifect to it by granting an injunction 
anda receiver. Zoiu/ v. Bforic, 3 IJe G. & Sra.308, 

Judgment,] — ^A judgment is not by the 1 & 2 
"Viet. c. HO made a charge on the ecclesiastical 
benefice held by the debtor. Jiatex v. lirothen, 
2 dm. & G. 509 ; 23 L. J., Ch. 7S2 ; 18 Jur. 
715 ; 2 W. 11. 03(5. 

A registered judgment against a clergyman 
does not create a charge uiion his hciiefice en- 
titling the judgment creditor to the apiiointmeut 
of a receiver under 1 & 2 Yict. c. 110, s. 13. 
IlawJdnn v. Gathcnvle, (5 Do G. M. & G. 1 ; 3 
Dq. B. 348 ; 24 L, J., Ch. 332 ; 1 Jur. (IT.S.) 481 ; 
3W. E.194. 

A judgment is not made a charge upon the 
■ecclesiastical rectories of the Crown, by 3 & 4 
Yict. c, 105, s. 22. Sicmnf v. Fhmlng, 4 Ir. Ch. 
Hep. 23. 

Eegistering.] — A judgment entered up 

on a warrant of attorney, given by a bencficod 
clergyman in the North liiding of Yorkshire, to 
secure payment of an aimuitj', need not be 
registered under 8 Geo. 2, c. 0 ; for, though it may 
be enforced by sequestration, the benefice is not 
affected by the judgment. Cottle w Warrington^ 
5 B. & Ad. 447 ; 2 N, & M. 227. 

Assignment of Eent.] — To a declaration by a 
seque.strator, for rent due under a lease, whereby 
D., the rector of S., demised to the defendant the 
rectory and parsonage, with the tithes, excei.)t 
the parson.age-house, for fourteen years, if the 
rector should so long live, at a yearly rent, the 
defendant pleaded, that before the sequestration 
D. Avas indebted to Y. and M., and requested 
them to give time for payment, and also rei{uested 
Y. to lend him a further sum, which they con- 
sented to do, and Y. lent the money ui)on the 
terms tliat 1). should execute the Iwise and air 
indenture, for the purfiose of authorising the de- 
fendant to apply the rent as the agent and for 
the benefit of V, and M. That D. executed the 
lease ; and another indenture of the same date, 
by Avhieli, after reciting the demise to the defen- 
■dimt of the rectory and parsonage, with the tithes, 
■ ■except the parsonage-house, and also reciting 
that by a. deed of oven date therewith D. had 
appointed the defendant his receiver, agent and 
attorney, to collect the tithes, rents, &c, (except 
as in the lease excepted), with a declaration t.hat 
; . the defendant might retain a percentage for his 
;■ trouble : and it w'a.s agreed that he should apply 
i < . the surplus of the tithes, rents, &c., as D. should 
1 ,,.^ dimot, D, covenanted with the defendant, and 
■directed that the Surplus of the tithes, rents, &g., 

iff], • V • ,/ 
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should bo applied in payment of llie debrs due 
to V. and M.. with interest, after paA'ineut of the 
taxes, rates and outgoings, and the premiums on 
policies of as.surance on the life of D., for the 
lieucfit, of V. and M. The plea then alleged that, 
the lease was executed as iiart of the same trans- 
action ; that D. well knew that the defendant, 
was the attorney and agent of and that the 
indenture was matle by D. with the defendant 
as such agent and attorney, and to enable him to 
apply the rent reserved’ by the lease in the 
manner above mentioned ; that there were due 
from D. to Y. and M. moneys exceeding the rent 
due mider the lease, and that the defendant had 
applied the mones's alleged to be due for rent 
aecordiug to the second indenture. The defen- 
dant pleadedalso, that beforetheexecution ol; the 
lease D. was indebted to Y. and M. and others, 
imd that in eonsiileration thereof, and of a further 
sum to he Icid' by Y., and of the defendant con- 
senting to be V.’s agent, D. agreed witli tUc 
defentlant and Y. to charge the rectoiy of S. Avith 
that sum and the others, by making the lease 
and appointing the defendant receiver of the 
tithes, rents, &c., in order that he might apply 
the rent reserved by the lease in pajunent of the 
moneys so to be charged on the benefice ; that 
the money Avas advanced by Y., and that D., in 
pursuance of the agreement, and in order to 
charge the benefice, executed the lease, and also 
an indenture, appointing the defeiidatit receiver, 
and that the lease aa^s part of the same trans- 
action : — Held, that the former plea did not show 
any defeasance of the covenant to pay the rent 
reserved by the lease ; bitt that, under the second 
indenture, there Avas an equitable assignment or 
a Auilid aijpropriatiou of so much of tlie rent as 
Avas nece.ssary to pay Y. and M. their debts, and 
that .such assignment Avas a charge upon the 
benefice, and tliercfore the lease, which was part 
of the .same transaction, AA-as void under 13 Eliz. 
c. 20. Waltheio v. Crafts, 6 Ex. 1 ; 20 L. J., Ex. 
257. 

Composition in Consideration of future Income.] 
— A composition Avith a clergyman in considera- 
tion of his future income being received by a 
trustee, and applied in liquidation of his debts, 
after providing for a curate, is void under 13 
Eliz. c. 20. AlcMn v. IInp?iin.% 4 M. & Sc. 615 ; 

1 Bing. (X.C.) 99 ; 3 L. J., C. P. 272. 

Agreement to Charge future Income.] — In 
1811, an incumbent duly charged his then ])re- 
sent benefice with an annuity, and covenanted 
that, if he should afterwards he preferred to any 
other benefice, he AAmuld fully charge the same 
with the annuity ; and that in the meantime the , 
same Avould he charged Avith the annuity. Iii 
1814, the incumbent Avas preferred to another 
benefice, hut no legal charge upon it was exe- 
cuted until 1818 : — Hcdd, tliat the deed of 1811 
constituted a goesd equitable cliarge, Avliicli 
attached upon the noAv benefice as soon as it Avas 
acquired, 2Mralfc- v. Yorli, (^AriMislingi), 1 
Myl. & Cr. 547 ; 6 Sim. 224 ; (5 L. .T., Cii. (55. 

Eedemption of land Tax.] — In 1798, Dr. Iv,, 
an ecclesiastical incumbent of a living, redeemed 
the land tax charged on his rectory out of his 
own estate, under 38 Geo. 3, c. (50, and did not 
in his contract with the commissioners for the 
reduction of the national debt declare his option 
to be considered a jjnrchaser of tlie land tax, 
whereby the land became exonerated from the 
kind tax, and chargeable for the benefit of the 


ECCLESIASTICAL LAW — Charges on Benefices, 


1270 


incuniljent liis executors, adrniuistratoi's anti 
assigns, \ritli thcarnounf of the 3f.per cent, consols 
traii«ferre(l, ruid with the payment of a yearly 
sum, by way of interest, equal to the .amount of 
the laiul tax roileemed : — Helil, first, that Dr. K., 
as au eeelesiastieal incmutieut, had such an estate 
as is contemplated by Geo. 3, c. 60, s. 37. taken 
ill ennuection with 3y Geo. 3, c 6, s. .i, and that he 
was entitled to create the charge upon the living. 
Al/deHn-r v. Amhro.ie. 10 Ex.' 45-1 ; 3 C. L. 11. 
ISl ; 24 L. J.. Ex. 4'.).' 

Held, .'icenudly, that his personal I'epresenta- 
tives were enfitied to maintain au action against 
the sue.eeeding incumbent, for the recovery of 
the interest accrued due on the amount of the 3^. 
per cent, consols so transferred from the time 
when the latter succeeded to the rectory. 2b. 

Queen Anne’s Bounty — Extension of Term for j 
repayment of Loan.] — .s'cc 50 ic 60 Viet. c. 13, the i 
Incumbents of Bcjudices Loans Extension Act, 
1896. 

XIII. rnorERTV. 

1. Advowson and Prksentation. 

See ante, Y. 1226. 

2. Charges on Benefices. 

See ante, XII. 1263. 


As against Lessor’s Successor.] — On grant of 
advowson to bishop and his succo.ssors after death 
of the then incumbent, a lease by bishop, to com- 
mence -when theadvowson falls in, is void against 
his successor, if incumbent survive him. Jloat- 
^omcn/s Cane, Dyer, 244, pi. 60. 

A manor belonging to a bishop’s see was usually 
leased out for lives, at a rent of 497. One of the 
bishops, on renewing the lease, excepted the 
demesnes, which were of the value of 327., but 
he reserved the full ancient rent. 497. He, how- 
ever, accepted a rent of 1 77., being the jiroportion, 
after deducting for the demesnes, in full of the 
whole reserved rent. This acceptance will not 
bind In's successor. Diilic v. Bath and Wells 
(Btsh)p'), 6 Bro. P. C. 365. 

A lease of a manor by a dean and chapter not 
in conformity with an enabling statute, held to 
have been coiifinned as against the chapter by 
the receipt of rent under it ; at all events, for 
the life of the dean who received the rent ; and 
a louse of the reversion, reserving the rent upon 
and subject to the former lease ; and the holder 
of such lease not entitled to recover. Pcnniiaiton 

V. Cardale, 3 II. A X. 656 ; 27 L. J., Ex. 438 ; 6 

W. 11. 837. 

A building lease by a dean and chapter omitted 
covenant which was I'cijuircd by the local act 
under which it was made : — Held, that, if the 
ise evas voidable only, it was made good as 
against each successive dean and chapter for 
their own times respectively by such their 
,:eipt and distribution of the rent. f)oe d. 
Pennlnqtim v. Tanieir, 12 Q. B. 998 ; 18 L. J., 
Q. B. 49. 

Hc-ld, also, that, if the lease was absolutely 
Old, such receijit and distrihutioxi 'were evidence 
)m which, without proof of any instrument 
under seal, a demise from year to year might be 
presumed against them, the presumption in such 


a case being the same against a corporation 
aggi'egate as against an ordinary person. Ib. 

Devolution.]— Dean and chapter make a lease 
to a man, his executors and administrators, for 
three lives. This was held to be a descendible 
estate, an>l to belong to the heir, and not the exe- 
cutor. St. John's College Y. Fleming, 2 Vern. 390. 

By Dean and Chapter.] — -.Dean and chapter, for 
fear of incurring the penalties of the restraining 
statutes, preserve the same description in their 
leases as before the making of those statutes and 
agreements ; for such leases, though signed by 
dean only, will bind the chapter. Fly {Dean 
■ and Cltaptev') v. Stewart. 2 Atk. 44 ; Barnard. Ch. 
i Hep. 170. 

' Specific performance refused, of covenants in 
dean and chapter leases of long staiuiing. Jb. 

Underlease.] — A lessee for lives from a 

dean and chapter, without a envonant for per- 
petual renewal, granted an underlease, for the 
same lives, of part of the premises, with a toties 
quotics covenant at a fixed fine. The reversion 
having become vested in the ecclesiastical com- 
missioners, they refused to renew, but offered to 
sell the reversion, The lessee purchased ; — Held, 
that the sub-lessee was not entitled to perpetual 
renewal at the sjiccified fine, but was entitled to 
a conveyance of the reversion on the terms of 
paying a due proportion of the consideration and 
expenses of the purchase, regard being had to his 
existing interest and the extent of the property 
comprised in his lease. PostletUwaite v. Levitli- 
wnitp, 2 John. & H. 237 ; 31 L. J., Ch. 584 ; 8 
Jur. (N.S.) 791 ; 6 L. T. 779 ; 10 W. II. 459. 

Time, of Essence of Contract.] — Time is, to a 
groat extent, of the essence of contract entered 
into with au ecclesiastical corporation. There- 
fore, where A. agreed to t.ake a concurrent lesise 
1 of a dean and chapter, and to pay the fine in 
! Januaiy. but was not ready with the money in 
' March following, a bill tiled by him for specific 
performance was dismissed with costs. Carter v. 
Fly iPean-), 7 8ini. 211 ; 4 L. J., Oh. 241. 

Renewal.] — ^A dean and chapter should always 
have their .succession in view w'hon they contract 
for a renewal of leases on filling up vacant lives, 
and not their own immediate advantage. Winne 
V. Hampton, 3 Atk. 475. 

Obtaining Perpetuity.] — A previous re- 
newal by the tenant of a see to his sub-tenant 
recited the payment of interest on the renewal 
fines, and contained a toties quoties covenant for 
renewal, and a. covenant by the tenant to pay 
what fine or tines the lessor should pay to the 
.see : — Tlcld, that the sub-tenant was bound to 
pay interest ou the renewal tines on obtaining , 
the per]ietnity, under the 6& 7 Will. 4, c. 99, s. 1. 
Brahazon v. Lvean {Lord'), 12 Ir. Kq. 11. 432. 

In order to entitle a tenant of an cociesiasticai 
lease to a renewal under any of the statutes, 

3 & 4 Will. 4, c. 37, 4 & 6 Will. 4, c. 90, or 6 & 7 
Will. 4, c. 99, he must have or be entitled to a 
fully renewed lease. Scmblc, therefore, interest 
on renewal fiue.s is payable by sub-tenant, on 
obtaining a perpetuity, under the 6 & 7 Will. 4, 
c. 99, s. 1. Jh. 

Semble, interest i.s customarily payable on 
renewal fines by sub-tenants of eeclesiasti cal leases 
with toties quoties covenants for renewal. Ih. 
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The immediate lessee of an ecclesiastical land- 
loi-il. ])urchasins the perpetuity under statute 8 &4 
Will. 4, c. 37, on con veying the perpetuity to a 
sub-tenant, is not entitlcil to interest on the 
purchase money, though a considerable time may 
have elapsf'd from the date of his own purchase, 
and although he may have secured the purchase 
money by mortgage under s. and S(j have, 
been paving interest on it himself. S. 6'.j 9 .Ir. 
Eq. R. 

ticmlile, ill petition matters under the 153rd 
section, on the return of the Master’s report, the 
court; is cftutincd to such an order as conhl be 
made under the original reference, or on objec- 
tions to the report. Jb. 

By Vicar.]— -A lease for twenty-one years, 
made within three yea,r.s of a former existing 
lease, by a vicar, of premises belonging to a 
vicarage sitiuite in London, not being the eapilal 
messuage or dwelling-house used for the habita- 
tion of the vicar, nor having gi’ound to the same 
belonging above the quantity of ten acre.s, is a 
valiiP lease, notwithstanding the restraining 
stututc.s 13 Eliz. c. 10, 14 Eliz. c. 11, and 18 Eliz. 
c. 11. Virian v. Ulumhci-f/, 3 Scott, (181 ; 3 Bing. 
(N.C.) 311 ; 2 Hodges, 235; (5 L. J., C. B. 53. 
Affirmed, 7 Sira. 548. 

By Vicar and Vestrymen.]— Leases made by 
vicar and vestrymen, with unlimited power by 
aet of parliament, one for '.)00 yeans, and two for 
lOOU eacli, hold valid. Att.-Gon. v. Mms, 2 
Madd. 2114. 

Attorney-general is not a necessary party to 
bill to set aside ecclesiastical leases. Ih. 

By Eector — Succeeding Incumbent.] — Lease 
for years by a rector having eeasetl by his death, 
the succeeding incurabent received from the lessee 
a sum of money, as the rent due for the whole 
year in the course of which the lessor died. 
Hawldng v. luilh/, 8 Vcs. 308. 

: Without Consent of Patron.]— The perpetual 
curate of a curacy augmented by the governors 
of tiueen Anne’s bounty, with coutimiation of 
the ordimiry and immediate patron, grunted a 
lease for years of unopened mifies which had not 
before been leased ; but, the patron of the ad vow- 
sou was no party : — Held, that the lease was 
void at common law for want of eontirmaiiou by 
such patron paramount ; and that it was not set 
up Ijy tlie acceptance of rent by the lessor’s suc- 
cessor in the curacy ; the only effect of such 
acceptance of rent being to create a tenancy from 
Year lo vear. Bdi; d. liru mmall v. CAlvngc^ 

7 0. 15. ‘)3i); 18 L. J., C. P. 303 ; 13 Jur. 791. 

Without Consent of Ordinary.] — A perpetual 
curate, whose curacy has been augmented by a 
grant of land.s under the (ine'en Anne’s Bounty 
Acts, cannot make a lease, for three lives without 
the consent of the ordinary. I) 0 (> d. lUoliurdaon. 
V. 77in?;i/w, r P, & D. 578 ; 9 A. & E. 537 ; 8 i 
L. J., (.Ml. 145. 

Made between 1803 and 1816.] — Leases of 
glebe and of rcctitrialaiid vicarial property made 
l)Ctweeu 1803 and 1816, arc good ; the statute 
43 Geo. 3, c. 14. having repealcil 13 Eliz. c. 20, 
and the provisions of the latter not having been 
revived until 57 Geo. 3. Doe d. Ctitets v. Soviov- 
I'iUe. 0 B. & C. 12(5 ; 9 D. & R. 100 ; 5 L. J. 
(O.S.) K. B. 23. 


Renewal — Sale of Reversion.] — TX, licing 
entitled to an ecclesiastical lease which it 
was customary to renew every seven years, be- 
queathed it to truslets fur his (.laughter foi’ lile 
remainder to her children, .subject to a jirovision 
for raising out of the income a fund for renewing 
the lease, and to a power of sale. ^ The riivorsion 
having become vc.stcil in the ecclesiastical commis- 
sioners, they refused to renew, but offered to sell 
part of Ihe"^ revension in fee to the tni^tees iqion 
having a snrrender of the lease in the remaluder 
and a sum down. The proposal was opposed by 
the tenant for life, on the ground that it would 
cou.siderablv reduce her income : — Held, that, 
under 23 A 21 Viet. c. 124, ss. 20, 3.3, 37 and 39, and 
having regard to the ])rovisious of the will, the 
court had power to direct the trustees,: under the 
will lo carry the arrangement into effect if, upon 
due con-.idcration of the righls of all persons 
interested, it shonid appear just to do so. Aiid 
an impiiry was directed whether the arrangement 
was proper or (jalcnlated to give the remainder- 
man the enjoyment as nearly as possible of the 
corpus of the' property bequeathed by the will, 
or what modification of it, if any more pitrper, 
could be arramred. IMlifr v. Jhrnie, 42 L. J., 
Ch. 789 ; L. IL' 1(5 Eq. 363 ; 28 L. T. 531 ; 21 
\V. R. 80.5. 

A lady bequeathed leaseholds held niulcr a 
dean and chapter to trustees for a tenant for 
life, with remainders over, and with power to 
raise money for renewing the leases. The pro- 
■ perty became vested in the ecclesiastical com- 
missioners, with wffiom the trustees agreed for i 
the purchase of the reversion in part of the y 
leascliolds, in consideration of the .surrender of 
the other part, and the payment of a sum of 
money. The estate was administered by the 
court, and the. agreement was made subject to 
the approval of the court : — Held, that the court 
would not approve of the agreement against the 
wish of the tenant for life, if his income would : 
be considerablv reduced by the purchase. Hay- 
ward V. Pile,''L. R. 5 Ch. 214; 22 L. T. 893 ; 
ISW. R. 55(5. 

Trustees with power to renew have power to 
\mrchase the reversion in leaseholds, under 
23 & 24 Viet. c. 124; and the act applies to 
the estates of corporations, both aggregate and 
sole. Ib. 

Ecclesiastical Leasing Acts, 1842 and 1858 — 
To what Applicable.] — The operation of the 
Ecclesiastical Leasing Acts of 1842 and 1858 is 
confined to glebe lands and property of that 
description, and does not extend to enable the 
incumbent of a parish, with the consent of 
the patron of the living and the ecclesiastical 
commiBsiouer.s, to grant leases of or rights over 
all or any pentiou of tlie churchyard of the 
parish. St. Oabrid, Fnufhvrcli Street v. City 
of London Ileal Property Co.. [1896] P. 95. 

Effect of 5 & 6 Viet. c. 27.]— The 5 & G Vicu 
sess. 2, c. 27, does not abridge any .right , of 
leasing formerly enjoyed by incumbents, (treeti 
V. fenlthm, 1 I)e G. E. i; J. 454 ; 28 Boav. 87 ; 
29 L. J., Ch. 505; 0 Jur. (X.s.) 515 ; 8 W. R- 
380. 

Agreement for.] — An incumbent agreed to 
grant a farming lease of the glebe, at a rent 
payable half-yearly. Tlie 5 k (5 Viet. se.^s. 2, 
c. 27; requires the rent to be reserved quarterly : 
— Held, that the court would not compel the 
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k‘Hsoe (o take a rt!^i;rving tliercntquartftrly. ky a railway company to take tlie property. 
2h. The purchases were completed, and the price 

i-Ielil. further, tlrat the court would not, in th<. pai<l into court, and invested in consols. The 
ia.'LMjf the act, aptu'ove of a lease reserving the investment gave a diminished income Held, 
rent lialf-yea liy. Ih. that tlie tenants for life were only entitled to 

Hill licM, that. If a lease reserving the rent the income of the fund. Ko costs allowed to 
half-yearly had actually been executed by the. or against the railway company. 11 net/, re, 
hisiioij and i<atrou, it would in favour of the 40 L. J., Oh, nO ; L. 11. 10 Eq. 572 ; 22 L. T. 4110. 
tetiaut have been a, perfectly valid leasit. Ih. 

If an hu-mnbcnl: eontmets to let lands pukchases foe riJBLIO LHxdeetA ICINGS, 
belonging io the beuehce rnr a term of years, 

h^'^ re-Mmiation of the livinu duiiinr the term is Application of Compensation-money.] — Under 
a breach of the contract. Price v. an inehisure act some lands were allotted to a 

1 IH. k \y. 0 ; 1 Tyr. k G. 107 ; 5 L. J., Ex. 121). rector, who had a power of selling to pay the 


< resignation of the living during the term is Application of Compensation-money.] — Under 
breach of the contrtict. Price v. ]]'illi<riiiii, an inehisure act some lands were allotted to a 
H. k \y. 0 ; 1 Tyr. k G. 11)7 ; 5 L. J., Ex. 121). rector, who had a power of selling to pay the 
An agff'onient lor lease of farm to clergy- expcnse.s. ITucler a railway act coinpen.sation 
man for pnrpose of occupation is void under w.as made in respect of other lauds of the rectory 
.57 Hen. S, c. 13, repealed, ami re-enacted by and paid into court. The court sanctioned the 
,57 Geo. .3, c. 91). J/movV v. Predon, 7 Vos. application of the money in court to the payment 
7. of the expenses of the inclosure. LiwhwiHid. Ejo 

„ , .1 parte, Oxfnrd, Worvester, S-c., Ilii., ])i ro, 

Sale — Lunatic Beneficiary.] — Vhen the sane- 158. 


tion of the court; of chancery is required to the 
sale of an ecclesiastical lea^ic to the ecclesiastical 
commissioners, by reason of the beneficiary being 
of unsoimd iniml, the ai)])lioation should, under 
23 & 24 Viet. c. 124, s. 38. bo made in chancery, 
and not in Iniiacv. Chcuhlre, Li n\ 41 L. J., 
Oh. 208 ; L. 11. 7 Oh. 50 ; 25 L. T. 721 ; 20 
W.E.49. ■ 

A lunatic was tenant for life of the advowsou 
of a rectory and other real estates. Under the 


c to the ecclesiastical purchase-money — Accumulation during Term.] 

the hcneficiary being railway company took some land which had 
ioation should, under deniised iiy a dean and diapter for twenty- 
lO made in chancery, ^ug years to a lessee on a beneficial lease. The 
dire, ^ Li re. •H E- 'L company settled separately with the lessee, and 
; 2.0 L. 1. (21; 20 purchased the reversionary interest of the dean 
and chapter. This purchase-money was ordered 
■ the advowsou pg invested in consols : — Held, that, after pro- 

1 estates. Under uie vidiiig for the payment to the dean and chapter 


order of the court a lease of the property for j.gjj^ re.served by the lease, the remainder 

ninety-nine years, if the lunatic should so long tpg aividends to accrue on the stock until the 
live, had been made to two persons at a large rent, expiration of the term were not parable to the 
1 his lease had become vested in the adminis- ,-jgun and chapter, but. ought to be accumulated, 
trator of the survivor of the two lc.ss^eos, the carder {Bean, and Chapter'), Ex, parte, 19 
adramistrator being also the first tenant in tail ^ J Ch 400 • 15 Jur 239 
in remainder expectant on the death of the 4tate’ of an ‘ecclklastical corporation 

lunatic without issue male. The iuiiatic^ was ('guV)iect to a lease at the ancient rent, with fine 
aged eighty -two, and had never had any issue, upon renewal) having been taken by the com- 
The administrator wished to sell the next pro- uiissionei’s of public works, and the purchase 
scutation to the rectory, and petitioned the ,„„„ that the corpora- 

court, as protector of the settlement to consent ^iou was entitled to so much only of the 
to the barring of the entail or Hie advowsou, so dividends as was equal to the rent reserved by 
■far as might be necessary for eftectmg the pro- iguse, with liberty, however, to apply as to 

posed sale -Held, that as the applicatmn was accumulated residue for the amount which 

not for the benefit of the lima, tic s estate, but would have become due in respect of fines if the 
only for the benefit of a collateral the court property had not been taken. St. Paul's {Bean 
ought not to interfere or Jhorp, In re, Chapter), Ex parte, 1 N. R. 553 ; 11 W. R. 

3 Ch. D. a9 ; So L. 1. 29o— C. A. qS2. See also J/ertim College {Warden). Ex 

■ Purchase of leaseholds.]-Tlie court, on a ^ Vt’ {Bean, 

petition by the tenant for life of freehold and purte, 16 E. J., Oil. i4J. 

ecclesiastical leasehold iiroporty, ordered a sale _ -r ^ t u. -r a. 

of a portion of the freeholds for the purpose of by lastalments-Interest pay- 

purchasing the leaseholds. Adams, In re, 20 7 & 8 Vict 

L T 511 ch. XIX. which is identical with the Bilston Act 

(42 Geo. 3, ch. cxvii.), the court will direct the 
Charge for Purchase-money of Reversion,] — payment of the interest of purchase-money for 
A teiuuit for life of an ecclesiastical lease who church lands by instalments to the incumbent, 
]nircha.ses the reversion is considered in etpiity as the costs to come out of the corfius. Willenhall 
a trustee for the remainderman, and is entitled Chapel, In re, 8 L. T. 599 ; 11 W. H. 8.50. 
to a cliarge on the estate for the purchase-money. 

JIusun v.^nidhe, 22 Wh E, 022. Application of Purchase-money— For building 

Parsonage.] — Money paid into court under the 
Compensation for Leaseholds.] — person be- Lands Clauses Act in respect of glebe land 
qucatlied leaseholds held of an ecclesiastical purchased by a railway company, ordered to bo 
corporation, giving certain life interests, with invested in building a parsonage-house, part of 
remainder over. He directed his trustees, two the necessary funds for that purpose being con- 
years or sooner before tlie time for renewal, to tribnted by the governors of Queen Anne’s bounty, 
bring a sutiicient part of the rents into a fund Whitfield {Inouinheni), In re, 1 J. & H. 610 ; 7 
to keep the estates always renewed. It was the Jur, (N.s.) 909 ; 9 W. R. 704. 
practice to renew the leases every fourteen 

years, but it was not obligatory on the cor- Costs.] — The costs of the petitioner to be 

■poration to do so. They ceased to do so about paid by the company, but those of the governors 
1866. Previously to that, notice had been given of Queen Anne’s bounty by the petitioner. Ih, 
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TIk; imiuGiliato lessee of an ecclesiastical land- Eenewal — Sale of Eeversion.] — ■ 1)., l)ein^ 
lord, pureliabhi.^ftheperpctiiitT under statiitc3&:'! entitled to an eeelesia'.ticai lease ^sllich it 
■Will. 4, c. :17. on conveying the perpetuity to a was customary to renew every ■'even yeais, be- 
sub-tenunt, is not entitled to interest on the queathed it to trustees fur his clan, uhiei- for life 
purchase money, though a considerable time may I'einaindei' to her ehildren, subject to a provision 
have elapsed from the date of his own purchase, for raising out of the income a fuml tor re.uewiug 
and altlioujgh he, may have secured the purchase the lease, and to a pioyer of sale. ^ The res'crsion 
nioney by mortgiige under s. 155, and so have having become vestediiitheeeclesiasiicaleouimis- 
bceri paving interest on it hiiuseif. S. fd, 9 Ir. sioners, they refused to renew, but oli'ered to sell 
Eq. R. 540. part of the reversion in fee to the trustees . upon 

Scmble, in petition matters under the 153i'd having a sui'iender of the loa-'C in the remainder 
section, on the return of the Master’s report, the and a sum dot\-ii. The proposal wa-, opposed by 
court is confined to such an order as coidd he the tenant for life, on the ground that it would 
made under the original refereneo, or on objec- considerably reduce lier income Held, that 
tions to the report. Jh. under 23 <i;24 Viet. c. 124, ss. 37 ami 3U, and 

having regard to the provisions of the will, the 
By Vicar.l — A lease for twenty-one years, court had power to direet the trustees under the 
maiie within" three years of a former existing will ti) eayry the aiTangomcnt into eflect if. upon 
lea<e. ])v a vicar, of luemises belonging to a ‘bte consideration oi the rights ot all tieisons 
vicarage situate in London, not being the capital interested, it should appear 3ust to ilo so. And 
messuage or dwelling-house used for the habita- ai> iuqniry was directed whet lier the arraugemeut, 
tioii of the vicar, nor liaving gi’ound to the same proper or (adculated to give the remaiuder- 
: belonging above the quantity of ten acres, is a the enjoyment as nearly as po.-isible ot the 

valid lease, iiotwiThstanding the restraining corpus of the property bequeathed by the iviii, 
statutes 13 Eliz. c. 10, 14 Eliz. c. 11. and 18 Eliz. or what moditioanoii ot it, it any more proper, 
c. 11. firwM v.7iV<iw^>m/,3Scott, '()81 ; 3 Bing, could he arranged. IMh/'r v. 42 L. J., 

(N.C.) 311 ; 2 Hodges, 255; (5 L. J., C. V. 55. Ch. 789 ;_L. U. lb Eq. 103 ; 2ti L. 1. a,ll ; 21 
AtBrmed, 7 Sim. 548. \1 . 11. 80.). . , 

A lady bequeathed leaseholds held under a 
By Vicar and Vestrymen.] — Leases made by dean and chapter to trustees for a tenant for 
viear and vestrymen, with unlimitctl power bv blc, with remaiiider.s over, and with pewer to 
act of parliament, one for 999 years, ami two for raise money for renewing the leases. _lhe pro- 


vicar and vestrymen, with unlimitctl power bv ble, with remaimler.s over, and with praver to 
act of iiarliameiit, tme for 999 years, ami two for raise money for renewing the leases. _lhe pro- 
lOdO each, helcrv.aliil. Att.-'Gcii. v. Jlottcs, 2 perty became vested in the ecelesuistical com- 
Madd. 29-4. missioners, with whom the. trustees agreed for 

Attoniev-gener.ul is not a necessary party to l4io purchase of the royersioii in part of the 
hill to set asiile ecclesiastical leases. lb. leaseholds, in consideration of the surrender of 

the other part, and the payment of a sum of 
By Rector — Succeeding Incumbent.] — Lease money. The estate was administered by the 
for vears by a rector having ceased by his death, court, and the agreement was made subject to 
the sueceetiing incumbent received from the lessee Ihc approval of the court; Hold, that the court 
a sum of money, as the rent due for the whole would not approve ot the agreement against the 
year in the course of which the lessor died, wish of the tenant for lite, it Ins income \TOuld 
PtawMns v. AeWy, 8 Ves. 308. be considerably reduce L by the putchasc. 


v. iVZc, L. R. 5 Ch. 214 ; 22 L. T. 893 ; 
Without Consent of Patron.]— The perpetual 18 W. 11. 556. 
caratc of a cunicv angmenteil b}’" the governors Trustees with power to renew have power to 
of Queen Anne’s^ houuty, with contirmation of purchase the reversion in leasehokis, under 
the ordinary and immediate natron, granted a 23 & 24 Viet. c. 124; and the act applies to 
lease for years of unopened mines which had not the estates of corporations. Loth aggi-egate and 
before been leased ; lint the patron of the ad vow- sole. Ib. 
sou was no partv Held, that the lease w.as ^ 

void at common 1.W for want of confirmatiou by Ecclesiastical Leasing Acts, 1842 and 1858— 
such patron paramount ; and that it was not set To what Applicable.] — The operation the 
lU) liy the acceptance of rent by the lessor’s sue- Ecclesiastical Leasing Acts oi 1842 and 18o8 is 
cc'Jsor ill the curacy; the only effect of such confined to glebe lands and property ot that 
acceptance of rent being to create a tenancy from description, and iloes luit extend to enable the 
year to year. T)iw d. Bmmmall v. CdUmje, incumbent of a parish, with the consent ot 
7C, B, 939; 18 L. J.. C. F. 305 ■ 13 Jur. 791. the patron of the living and the ecclesiastical 
’ ’ commissioners, to grant leases of or rights over 

Without Consent of Ordinary.] — A perpetual all titiy portion of the churcliyard of the 
curate, whose curacy has been augmented by a parish, tit. Gahvid. Fanchin'cli \. City 

grant of lamls under the Queen Anne’s Bounty oi Lomlou Heal Vvitjycrty Co., [18961 r. J5. 

Acts, cannot make a lease for three lives without 

the consent of the ordinary. JDoed. liioliardson Effect of 5 & 6 Viet, c. 2Y.] — The 5 A (5 Vict. 
F. Thomis, o]. P. & D. 578; 9 A. k E. 5.57 ; 8 sess. 2, c. 27, does not abridge any right of 
L. J., Q. B. 145. leasing formerly cnjoi-ed by incumbents. Grcioi 

Jp.nkins, 1 Do G. F. A. J. 454 ; 28 Beav. 87 ; 
Made between 1803 and 1816.]— Leases of 29 L. J., GIi. 505; 6 ,Jur, (?r.s.) 515; 8 W. E. 
glebe and of rectorial and vicarial property made 380. 
between 1803 and 1816. are good the statute 

' 43 Geo. 3, c. 14, having ' repealed 13 Eliz. c. 20, Agreement for.]— An incumhent agreed to 
and the provisions of tile latter not having been grant a farming lease of the glebe, at a rent 
revived until 57 Geo. 3i DoeP. (htes x. Sovwr- payable half-yeaiTy. The 5 & 6 Met. sess. 2, 
■rille, 6 B. A C. 126; 9 D. & E. 100; 5 L. J. c. 27, requires the rent to be reservc<l iiuarteiiy: 
(O.S.) K. B. 23, — Held, that the court would not compel the 
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lessee to tal-e a lease reservin" the rent quarterly, by a railway company to take the pi’opei-ty. 
Jh, The purchases were completed, au<l the price 

Held, fiirfhi-r. that the court would not, in the paid into court, and invested in consols. The 
face of the act. approve of a, lease reserving the investment gave a diminished income Held, 
rent half -vcarly. .77;. that the tenants for life were only entitled to 

r>ur heid. rh.it, if a lease rc'=crving the rent the income of the fund. Ho costs allowed to 
half-yearly had acrually been executed by the or against the railway company. Wml.lti re, 
bishop and patron, it would in favour of the 40 L. J., Ch. 759 ; L. 11. 10 Eq. 572 ; 23 L. T. 430. 
teuaiu have been a perfectly valid lease. Ih. 

If; an iiieumlieut eoiitmcts to let, lands PURCHASES ROE Public UKi)£RTAKi?ra.s. 
belongnig t(> the benehcc tor a term ot years, 

his resignation of the living during the term is Application of Compensation-money.] — Umlcr 
a breacli of the couiract. Priee v. WiUiamii, an iuclusure act some lands were allotted to a 
1 M. 6c \V. (5 : 1 Tyr. & G. 197 ; 5 L. J., Ex. 129. rector, who had a power of selling to pay the 
An agi'cement t'or lease of farm to clergy- expenses. Under a railway act compensation 
man for purjiose of occupation is A'oid under was made, in resiiect of other lauds of the rectory 
57 Hen. S, c. 13, rc}R;aled, and rc-enacted by and paid into court, 'i'he court sanctioned the 
57 Geo. 3, c. 99. Mur eh v. Prentan, 7 Ves. application of the money in court to the payment 
547. of the expenses of the inclosure. Loehwood, Ex 

„ , . „ „ . ,, parte, Oxford, Worceetor, ^x\,I}.ij J}i re, li 

Sale— Lunatic Beneficiary.] — W hen the sane- p,efiy] isg] 
tiou of the court of chancery is required to the 

sale of an. ecclesiastical lease to the ecclesiastical Fnrehase-money — ^Accumulation during Term,] 

commissioners, diy reason of the beneficiary being railway company took some land which had 

of unsourul mind, the application should, under demised by a dean and chapter for twenty- 
23 k 24 Viet. c. 124, 33, be made in chancery, ye,ars to a lessee on a beneficial lease. The 
and not in lunacy. C/irrliire,^ In re, 4J U. J., com] lany settled separately with the lessee, and 
Gh. 208^; L. II. 7 Ch. oU ; 2o L. T. v21 ; 20 purchased the reversionary interest of the dean 

w.E. 49. » ,.n r. , 1 and chapter. This purchase-money was ordered 

A lunatic was tenant for life of the ailvowson .j.^, invested in consols ; — Held, that, after pro- 
of a rectop’ au<l other real estates. Under the yiding for the payment to the dean and chapter 
order of the court a lea.se of the property tor of the rent reserved by the lease, the remainder 
ninety-nine years, if the lunatic should so long dividends to accrue on the stock until the 

live, had been made to two persons at a large rent, expiration of the term were not iiayable to tlie 
This le.ap had become vested m the admmp- dean and chaiiter, but ought to be accmnulated, 
trator of the survivor of the two lessees, the ffioi/aexter (^Denn and Chapter'), Ex parte, 19 
administrator being also the first tenant in tail l. J.. Ch. 400 • 15 Jur. 239. 
in remainder expectant cm the death <)f the estate of an eccleslastic.al corporation 

lunatic without issue male. The lunatic^ was (-g^pjyet to a lease at the ancient rent, with fine 
srged eight}’ -two, and had never had any issue, uiion renewal) having been taken by the com- 
Ihe administrator WLshcil to sell the next lire- missioners of public works, and the purchase 
sentation to the rectory, and petitioned the uioriey paid into court ; — Held, that the corpora- 
court, as pi-otector of the settlement, to consent entitled to so much only of the 

to the barring ot the entail or tlie aclvoiyson, so dividends as was equal to the rent reserved by 
tar as might he necessary for effecting the pro- lease, with liberty, however, to apply as to 
posed sale Held that as the application was the accumulated residue for the amount which 
not for the benefit of the lunatics estate, but would have become clue in respect of fines if the 
only for the benefit ot a collateral, the court pi-onQi-ty had not been taken. St. Paul's (Bean 
to and Chapter-), Em parte, 1 N. 14. 553 ; II W. R. 

3 Ch. 1). oJ ; So L, 1. -.9.3 C. A. qgo^ ggp jHerton Colletje ()Vnrtle 7 i), Ex 

Purchase of Leaseholds. ]-The court, on a 
petition by the tenant for life of freehold and Ee parte, 23 E. J., Ch. 14d. 

ecclesiastical leaseliold piviporty, orilcred a sale Payment by Instalments-Interest pay- 

of a portion of the freeholds for the purpose ot n tt i A I, . o -u- C. 

purchasing the leaseholds. Adams. la re. 20 U^^r the 7 k S Vict 

^ ® ' ch. XIX. which is identical with tlie Bilston Act 


jcuj.uiin.se uj. jucnBcuuj.uB. | — xuc uuiuc, ijjj. n ^ i-r * oo T T rti. itn 

petition by the tenant for "life of freehold and Ek parte, 23 E. J., Ch. 14d. 

ecclesiastical leaseliold piviporty, orilcred a sale Payment by Instalments-Interest pay- 

of a portion of the freeholds for the purpose ot ,, n tt i A I, , o -u- * 

purchasing the leaseholds. Adams. la re. 20 U^^r the 7 k S Vict 

^ ® ' ch. xix. which is identical with tlie Bilston Act 

(42 Geo. 3, ch. cxvii.), the court will direct the 
Charge for Purchase-money of Reversion.] — payment of the interest of purchase-money for 
A tenant for life of an ecclesiastical lea.se who church lands by instalments to the iiicumbeiit, 
ijiurchases the reversion is considered in equity as the co.sts to come out of the corpus. Willenhall 
a trustee for the remainderman, and is entitled Chapel, In, re, 8 L. T. 599 ; 11 W. 14. 850. 
to a charge on the estate for the purchase-money. 

Alason \\JTulkc. 22 W. 14. (122. Application of Purchase-money — ^For building 

Parsonage.] — Money paid into court under the 
Compensation for Leaseholds.] — ^A person be- Lands Glauses Act in respect of glebe land 
quepdlied leaseholds held of an ecclesiastical purchased by a railway company, ordered to be 
coi-poratioii, giving certain life interests, with invested in building a parsonage-house, part of 
reiuairKlcr over. He directed his trustees, two the necessary funds for that purpose being con- 
years or sooner before the time for renewal, to tributedby the governors of Queen Anne’s bounty, 
bring a .sufficient part of the rent.s into a fund Whifjield (^Emenibenl), In re, 1 J. & H. 610 ; 7 
to keep the o.states always renewed. It was the Jur. (N.s.) 909 ; 9 W. R. 764. 
praetice to renew the leases every fourteen 

years, but it was not obligatory on the cor- Costs.] — The costs of the petitioner to be 

•poration to do so. They ceased to do so about paid by the company, but those of the governoi’S 
1866. Previously to that, notice had been given of Queen Anne’s bounty by the petitioner. Ih, 
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For Vicarage,] — ^Wherc a vicar entererl 

into an agreement for the purchase of a house 
for a vicarage u'Tiich, in its then present state,’ 
was unsnitahle for such a purpose, the court 
sanctioned tlie agreeiuoiit and the expenditure, 
in making the house suitable for a vicarage, of 
purchase-money of a portion of the churchyard, 
invested under a special act, on the ground that 
the arrangement was practically the purchase of 
a house suitable for a vicarage. Xcther Stoicen 
Vicit In re (L. K. 17 Eq. loS), <listingiiished. 
Senm- Connnh.'twyim and Vicar of St JJotolpJi., 
Aldt/afe. Rc -parte, G3 L. J., Ch. 862 : [1S91J 3 
Ch.‘n-1-1 ; 8 It, ()40. 

-- — : For Building Rectory.] — The purchase- 
money for glebe lands, taken by a railway com- 
pany, may, with the consent of the bishop, be 
paid by the court to the rector for the building 
of a rcctorv -house. Itrad^'eld St. Claire (lieetor'), 
Ex -parte, ;-52 L. T. 2-18. 

Estimated C(jst of building new rectory-hmise 
was 2,304L That sum, less 140?., having been 
obtained, but several hundred pounds being still 
unspent : — Held, that 80?., purchase-money of 
part of glebe, might bo appropriated to wan is 
expenses still to bo incurred in building. Hur- 
tingion (Rector'), Ex parte, 23 W. R. 484. 

A rector having advanced money to complete 
the rebuilding of the rectoi^-house : — Held, that 
the coui’t ha(l no power under the Lands Clauses 
Act, 1845, s. G9, to dii-ect the purchase-money of 
part of the glebe, subsequently paid, to be 
applied in recouping tlie advance. WilUumn v. 
Ayleohtmf a nd Euchi nglium Ru.. 43 L. J., Ch. 825 ; 
31L. T. 621. 

For Repairs of Rectory and Chancel and 

Repayment of Loan.] — Purchase money of glebe 
lands taken by a railway company allowed to be 
applied for the ropaii’s of the rectory buildings, 
birt not for the restoration of the chancel, or in 
paying off money hon’owed from Queen Anne's 
bounty. Grhnohlhy (Rector), Ex parte, Zoaf/i- 
and East Const My.. In re, 2 Ch. D. 225; 24 
W. Ii. 723. 

— ■ — For Improvements.] — The purchase 
money for glebe lands taken by a railway com- 
pany may, with the consent of the bishop and 
patron, be applied towards tlio expenses of im- 
provements of and additions to the rectoiy-houso. 
Clanpole (Rector), Ex parte, 42 L. J., Ch. 77G ; 
L. R. 10 Eq, 574 ; 29 L. T. 51. 

For Farmhouse.]— -Part of a fund in 

court, the proceeds of sale of a portion of glebe 
to a r.aihvay company, ordered to be paid to the 
rector towards recouping i)ast outlay in huikling 
a farmhouse on the glebe. Qamston. (Rector). 
Ex parte, 1 Ch. D. 477 ; 33 L. T. 803 ; 24 W. li. 
359,. . . ■ ■ 

Farm Buildings,] — Ho also towards re- 
couping pa«t outlay in the erection of certain 
huiklings on part of the glebe, on evidence show- 
ing a permanent and valuable improvement. 
Solywell-cvni-Ifeedingwortli (Rector), Ex parte, 
27 W. R, 707. 

When shown to be beneficial, court will order 
purchase-money of portion of glebe to be laid 
out in erecting farm buildings on remainder. 
8h\pt(ni-nnder~Wyc1mood (Rector), Ex parte, 19 
W. R. 649. 


For Discharge of Rent-charge for Improve- 
ments,] — Purchase money of land, allotted, under 
an iuclosure act and an award, in respect of globe, 
paid into court under the Lauds Clausc,s Con- 
solidation Act. 1845, may. unrler s. 32 of the 
Settled Land Act, 1882. ami s. ] of the Settled 
Land Act, 1887. be applied at the discretioii of 
the coiu’t ill the discharge <if terniiiiablo rent 
charges on the glebe, created in respect of 
improvements by the vicar, with the sanction of 
the ecclesiastical commissioners, and the consent 
of the patrons : hut such discretion will not be 
cxerciseil in favour of the vicar where the patrons 
object to the proposed application of the money. 
Eyron's Charity, la re (23 Ch. 1). 171), Jesus 
College, Canihridge, Ex parte (50 L. T. .583), and 
JJethlchem. and Erideivell Hospitals, la re (30 
Ch. 1). 541), followed. Castle Eythnm (Viear) 
and JUdland R>i., Ex jnirtc. fi4 L. J., Ch. 116 ; 
[1895] 1 Ch, 348 ; 13 R. 24 71 L. T. GOG ; 43 

\V. R. 15G. 

— — — For Drainage and Land Tax.] — Where a 
railway company takes glebe lands, the purchase- 
nioucy may not only be applied in the purehase 
of other lands, but in paying for diainage of 
glebe and redemption of land tax of the lands 
purchased. Qiieea Camel (Vicar), la re, 11 
W. R. 503 ; 8 L. T. 233. 

Costs.] — Under the London and Birmingham 
Railw.ay Act, the costs of a second investment in 
land and the conveyance and petition allowed, 
and residue of money in court ordered to be 
paid to the petitioner for his own use. Loughton 
(Eertor), Ex parte, Londoa and EirmingJtaia 
Ry., In re, 5 Rail. Cas. 591 ; 14 Jur. 102. 

Of Buying up Leases of other Lands,]— 

A bishop presented a petition to have moneys 
wliich hud been paid into the court by several 
railway companies for lands taken from the see 
applied to buying up a lease of other lands be- 
longing to the see : — Held, that, taking together 
the Land Clauses Act and the 14 & 15 Viet, 
c. 104, the companies mirst pay costs, in the same, 
way as if the purehase had been of freehold 
lands. London (Eishop), Ex parte, 2 De Gl.. 
F. & J. 14 : 29 L. J., Ch, 573 ; 6 Jur. (N.s.) 640 ; 
8W. R. 714. 

Held, also, that the petition ought not to have 
been served on the ecclesiastical commissioners, 
but their consent out of court obtained and 
proved, and that the companies ought not to pay 
the costs of their appearance, Ih. 

Held, also, that the costs ought to be borne by 
the companies in equal shares, except the costs 
of the ad valorem stamp oji the assignment,, 
which ought to be borne by them ratcably, 
according to the amounts which tliey contributed 
respectively to the purchase-money. Ih. 

Of Re -investment.] — The dean and 

canons of Manchester presented a petition to 
have moneys, which had been paid int<^ court by 
.sovci-al railway companies and other public 
bodies for lauds taken from them, ro-investeil in 
the purchase of leasehold interests in otlior lands 
of which they were reversioners in fee : — Held, 
that the companies and other public companies 
must pay the costs of re-investment in the same 
w’ay as if the purchase had been of frcehohls. 
Ma-nelbester (Dean and Canons), Ex parte, 28- 
L. T. 184. 
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Of Appearing on Petition.] — A sum of 

money was {mill into court tij the account of a 
prcbetulary ]jy a ]jou)'d of Iicaltu, in respect of 
landh forming part of the o.stales of the probeml, 
which the board hiiil purchased imder its act of 
parliament. The piatperty of the prebend became 
subsequently vested in the ecclesiastical com- 
missioner.s, who petitioned for payment of the 
fund, and the prebendary was served with the 
petition and api)Cvarect as a respondent, though he 
had, as the petition had l)een originally prepared, 
been made a co-petitioner : — Held, that the 
prebomdary was not entitled to his costs of 
appearance, not on the ground that he had been 
improperly served, but ijecause no additional 
expense wfiidd have been incurnsl if he had 
ioiiied in the pet it ion. SL (ZeiirKfer), 

In n\ 10 L. T. 221. 

Petition for Payment Out.] — An arrangement 
was, with tlie consent of all proper parties, made 
for the rebuilding of a rectory-house, part of the 
money to }je ailvanced by the commissioners of 
Qtteen Anuu’.s bounty, and part to bo supplied by 
money agreed to be "paid by !i railway company 
for a" piece of the glebe. The rebuilding pro- 
ceeded, but the railway comijany was unable to 
pay, and the money re(.iuircd was advanced by 
the rector. When the railway company had paid 
the money, the rector petitioned to have it paid 
to him : — Held, that the coiu't had no power to 
make the order, Will'unnit v. Ayleshvnj and 
Bnclihuiham liy.^ 43 L. J., Ch. S25 ; L. 11. 9 Ch. 
684 ; 3i L. T. 521. 

42 Geo. 3, c. 116.]— By 42 Geo. 3, c. 116, 

s. 100, .surplus stock in court arising from the 
sale of kud for the redemption of land tax maj' 
be laid out in manors, messuages, lands, tene- 
ments and hereditaments, to be settled and con- 
veyed to like uses to those upon which the lands 
taken wore settled. A petition by a vicar for the 
repayment to him out of the fitnd in court of 
money disbursed by him for repairs to the 
vicarage-house was tlismissed as an iinauthorised 
investment under the act, the decisions allowing 
such an investment under the Lands Clauses Act 
not being held binding on the court in a case 
under that act, Si'ther Stown/ (^Vicar'), h re, 
L, II. 17 Eq. 156 ; 29 L. T. 604 • 22 W. 11. 180. 

Churchyards ,] — See post. XXXI. BuniAr,, 5, 
1439. 


Liability — Prebendary.] — An action for dilapi- 
dations of a prebeitflal house may be maintained 
by a succeeding prebendiiry against his pre- 
decessor. Iliiddi/fY. B' Oyley, 2 Term Hep. 639 : 
1 11. 11, 560. 

Vicar-Choral.] — A vicar-choral in a cathe- 
dral chuo'h, who succeeds or is appointed to a 
house of his predecessor in, the vicar-choralsliip, 
is witliin the custom of ecclesiastical dilapida- 
tions, and therefore his representatives may be 
sued in respect of dilapidations at his death. 
Gleaers v. Barjitt, 7 C. B. (K.s.) 838 : 29 L. J., 
C. P. 216 ; 6 Jur. (N.S.) 805. 


an order stating the cost of the repairs for which 
the exceutons of a late incunibout arc liable, the 
sum so stated is under s. 36 a debt payable to 
the new incumbent out of the assets of the late 
incumbent pari passu with the debts of his other 
creditors. Monlt, In re, Wayman Monh, 

L. J., Ch. 809; 3.5 Ch. U. 583; .50 L. T. 856 ; 35 
W. 11. 691 ; .52 J. P. 198. 

Action by Executors of Successor.]— An 

action is maintainable by the executors of a 
deceased incumbent against the executors i,>f his 
predecessor, for ililapidations which occurred 
(hu-ing the incumbency of the pre(iece,ssor, 

\ Bunhury v. Heicm/i. 3 Ex. ,558 ; 18 L. J,, Ex. 
i 258. 

The incumbent of a Ijeueficc under a ,scqne.s- 
i tration was liable to repay instalments for glebe 
improvements to his proileccssor’s executor, 
Suras were also ascertained, under a commission,, 
as due for clilapidatious in the time of the pre- 
decessor, which were to he set off under the 
12 Geo. 1, c. 10. Semblc, the bishop could 
require a moiety of the income received by the 
sequestrator to bo delucted for the dilapidations ; 
but, semble,the right of set-oif is couuccted with 
the liability to pay the instalments which did 
not apply to the first year’s income, and there- 
fore no deduction should be made from it, 
Broidiow Homer, 11 Ir. Eq. R. 214. 

In an action by the successor against the exe- 
cutors of a deceased rector for dilapidations, thet 
declaration alleged that the deceased was rector 
of the parish church of T. cum J., and was seised 
in right of the rectory buildings, and also of glebe 
lands lying and being, to wit, in the parish afore- 
said. Thu rectory c(.nisisted of the parish of T,, 
of which the plainrilf was rector, and of the 
pari.she.s of I. and C., of which he was vicar : — 
Hold, that the plaintiil could not recover in 
respect of dilapirlations in the parish of 0. 
Warren v. Luyyer, 3 Ex. 579 ; 18 L. J., Ex. 256. 

Extension of Custom to Wales,]— The 

custom of EnghiULl for rectoi's ainl vicars to leave' 
their vicarages in repair to their successors was 
transferretl to Wales by 27 Hen. S, c. 26. 
hury V. Heivson, supra. 

Perpetual Curate.]— A perpetual curate*. 

who is not removable by his patron, and who 
holds a house and buildings as curate, and as- 
annoxe< I to his curacy, is bound to repair. Mason 
V. LamUrt, 12 Q. B. 796 ; 17 L. J., Q. B. 366 ; 12 
Jur. 1045. ' 

Trustees of Vicar,] — In a declaration by 

a vicar against his predecessor for dilapidations, 
he averred that he wa.s seised in right of his 
vicarage : it appeared that part of the premises 
was copyhold, and devised to the master and 
senior fellows of a college, in trust, to permit the 
vicar to receive the profits arising therefrom, 
after deducting certain charges which might 
accrue to the lord of the manor, or tiie expenses 
attending the repains of the premises : — Held, 
tihat the legal estate was vested in the trustees ; 
that the xrsc was not executed within 9 Geo. 2, 
c. 36 ; ami consequently that the plaintiff was- 
not entitled to recover. Browne v. Jtamsden, 2 
:Mo0re,'612. , 


Executors of Predecessor — Payment pari Where Rector is without Title to Lands.] 

passu,] — Where the bishop has, under s. 34 of — ^Where successive rectors had beeu in. possession 
the Ecclesiastical Dilapidations Act, 1871, made of land for above fifty years past, but, in, an 




, ECCLESIASTICAL Lm—Pyojycrii/. 


Action for dilapidations l3ron<rlit by the present 
against, the late rector, it appeared that the abso- 
lute seisin In fee of the same land was in certain 
devisees, since the U (icn. 2, c. HO. and that no 
conveyance was enrolled according to the first 
seccion of that act, nor any disposition of it 
made to any college, &c., according to the fourth 
section ; — Held, that no presumption could V»c 
made of any such conveyance enrolled (which, if 
it existed, the ]»arty might have shown), and con- 
sequently that- the rector had no title to the land, 
as the statute avoids all other grajits in trust for 
any charitable use made otherwise than is thereby 
directed ; although iu fact it appeared that one 
.of those fleviseos was the then rector, and tliat 
the title to the rectory was in Balliol College, 
Oxford. Wrif/Jit v. SiiiytMes, 10 East. 409 ; it.) 
E. ii. :w. ■ ' 

Where Benefice under Sequestration.] — 

When a benefice was nnder .sequestration at the 
death of the incumbent, and after the avoidance 
the buildings were i nspocted by the dioce.san sur- 
veyor, and the bishoi)ma(le an order pursuant to 
the Eeclosiastioul Dilapidations Act, 1871, s. 34, 
stating the cost of the repairs required, aiul 
■declaring the executor.? or administrators of tiie 
incumbeat liable for the same : — Ilehl, that the 
sequestrator was not liable under s. 53 for the 
cost of the repairs, and was not entitled to deduct 
the same from the profits of the benefice in bis 
bands. Jams v. Dnn(/ tv field, 45 L. J., Ch. ItJl ; 
1 Ch. D. 438 ; .34 L. T. 387 ; 24 W. K. 203. 

Fences of Allotted Lands.] — Under an 

inclosure act, lands were fenced in and allotted 
to the vicar and his suece.ssors, in lieu of tithes. 
The vicar died, leaving the fences out of repair : 
— ^Held, that his exccufors were liable to be sued 
■by the .succeeding vicar for dilapidations. Bird 
V. Belpli, 4 N. & M. 878 ; 2 A. i: E. 773 ; 4 L. J., 
K. B. 128. 

G-lebe Land.] — Neglect to cultivate the 

glebe land in a hus)jaiidlike manner, is not a 
■dilaiiidation for which an incumbent c.un recover. 
Therefore an action, as ft»r dihqjidations, does 
not lie against the executors of a ] trior incum- 
bent for miscultivation of the glebe land. Bird 
T. Beljdi, 1 N. & M. 415 ; 4 B. & Ad. 82(5 ; 2 L. J.. 
IL B, 09. 

The right of a rector to recover, from the 
representatives of his predecessor, damages for 
waste, is confined to the ease of dilapidations to 
houses and buildings, ami does not extend to 
waste committed by digging gravel in the globe. 
Jlovs V. AdfioeJt. 37 L. J., C. P'. 290 ; L. E. 3 C. P. 
035 ; 19 L. T. 202 ; 16 W. E. 1193. 

Extent of.] — An incumbent of a living 

is bound to keep the parsonage-house, buildings, 
atifl chancel in good and substantial repair, 
restoring and rebuilding when necessary, 
according to the origiiifd form, without adtli- 
tion of modem iinprovcment ; but he is not 
bound to supply or maintain anything in the 
namre of ornament, such as painting (unless 
that is nece.s.sary to preserve exposed timber from 
decay), and whitewmshing and papering ; and iu 
an action for dilapidations against the executors 
of a deceased rector by the successor, the damages 
are to be calculated upon this principle. iKi.w 
V. Metcalfe, 10 B. & U. 299 ; 5 M. & Ky. 23.5 ; 8 
D. J, (O.S.) K. B. 12(i. 

The executors of a deceased incumbent are not 


bound to put the rectory-house into a finished 
state of repair, but are only bound lo restore 
what i,s actually in decay, and to make .such 
repairs as arc .ab.soluteh' nece.ssary fur the pre- 
.servatioii of tlic premi.scs. If the present incum- 
bent has i-epaired with limber which grew on 
the glebe, the executors of the late incumbent 
aro entitled to be allowed for the value of such 
timber in the estimate of dilapidations due from 
tliem. Pevclval v. Ciwlie, 2 Car. & P. 460 ; 31 
E. E. 677. 

Principle of Law of.] — I'hc right of a 

succeeding rector to bring an action for dilapi- 
ilations against the executor or administrator of 
his predeces.sor . rests upon particular custom, 
derived from ecclesiastical law; and it is an 
incident of such custom that the claim in respect 
of dila})idatious is to be postponed in the distri- 
bution of assets to the payment of specialty 
and simple contract debl.s. Bvyan v. t'/cy. 1 
El. & Bl. 38 ; 22 L. J., Q. B. 23 17 Jar. 276 ; 1 

W. E, 20. 

How Discharged.] — The claim of an 

incumbent against the representatives of his 
predec:cssor, for dilapidations, will be paid out of 
equitable assets, ])ari passu with other creditors, 
tliough at law it would be postponed to simple 
contract creditors. Bissett v. Bnryce^, 23 Bear. 
278 ; 26 L. J., Ch. 697 ; 2 Jur. (x.s.) 1221. 

17 Geo. 3, c. 53.]— -The 17 Geo. 3. c. 53, enables 
the incumbent of a living, with the consent of 
the bishop aufl patron, to add to as well as to 
repair or rebuild a rectoiy-house, and necessary 
or sufficient repairs under that act mean such 
repairs or additions as the bishop thinks fit, for 
making the rectory a fit and a comfortable 
habitation for a clersvman. Boyd v. Barlte.v, 
4 Drew. 582 ; 28 L, J., Ch. 44.5 5 Jur. (N.s.) 
234;.7W. E. 297. ' 

Separate Actions for Separate Dilapidations.] 

— The successor may have separate actions 
against the executor of the late rector, for 
flilapidations in different parts of the rectory. 

V. 4 M. & S. 183. 

Ecclesiastical Dilapidations Act, 1871 — Beckon- 
ing of Time.] — ^Within three calendar months 
after the avoidance of a benefice by resignation 
the bishop of the di(3cese directed the surveyor 
to inspect the buildings which were out of 
I repair. After the expiration of the tlnee moTiths 
I the surveyor inspected and reported to the 
Vjishop, who thereupon, under the Ecclesiastical 
Dilapidations Act, 1871 (34 & 35 Viet. c. 43), 
made an order for tire cost of repairs. The new- 
incumbent having brought an action upon the 
onler .against the late incumbent, the latter 
pleaded that the surveyor neither inspet'tod nor 
reported within the three . months limited by 
s. 29 Held, that this was no defence to the 
action, for the three months mentioned in tlic 
section . refer not to the surveyor’s inspection 
and report, but to the bishop’s direction to the 
surveyor. Glcaves v. 'Mavvhicv, 1 Ex. D. 107 ; 
,34 L.'T, 406 ; 24 W, E. 539. 

The provision of s. 29 as to the time within 
which the bishop is to direct the surveyor 
to inspect and report upon the Imildings of a 
benefice after its avoidance is directory only, 
an<l not imperative ; and a direction to inspect 
and report made by a bishop more than three 
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inmitlis after the aToitlance of a benefice may be 
viili.L V. bi L. -I.. V. P. 5-11 ; 2 

O. l\ D. 502 : 20 T.. T. lOi) : 25 AV. R. 773. 


On Exchange of Livings.] — Two clergynicn, 
bchiL" jio-.-i'-.-Lti of Tivine^. n 2 :m‘(l to exchange 
the one for the other, with the consent of their 
respective patrons, and the livings were accord- 
ingly resigued iiiio th(* hand's of the bishop, and 
c:i<-h [larty wa-i inducted into the other of tliem. 
There wiis no spe.'ilic, agreement entered into 
upon the snbjcct of dilapidations, but neither 
party at the time contemplated a claim for 
'tiilapiilatious ; — Held, in an iicliun by one of the 


incnifdi'aiTs against the other, and his .successor, 
for dilapidation-., rlutt he wiis eiit itlcil to recover. 

V. ( 'rfflt/. U .M. W. Itlii : 1 1 L. -I'., Ex. 2311. 

An iigreenient lie.tween two incunibcnts to 
oxclumge tlieir ic--peeti\e livings in their pre-enl 
eonditinii, tuid tliat one of tliem shall tiot ciill 
upon the other to pay for diiapiilations, is not 
3iccessarily sinioniaeal, for the dilapitlalions may 
be equrd or nearly so in each living, or of so 
insignificant an amount as not to be worth the 
expense of valuation, (rddhum v. EdnninU, R\ 
C. B. 437 ; 24 L. .1., Cl. P. IS'J : 1 Jur. : 

3 W. R. 551. S. C. and -S'. P- 17 C. B. 141. 
Allirmed in error. 18 C. B. .38*.) : 2.5 L. J., C. P. 
223 : 2 .Jur. (>t.s.') 493 ; 4 AV. 11. 550. 

After the passing of the Ecclesiastical Dilapi- 
dations Act of 1871, an agreement was entered 
into by two iueurabents for the exchange of the 
living.s they then hehl. and one term of such 
agreement was that neither party should make 
any claim upon the other for dilai)i(lations : — 
Held, that the agreement was not in contra- 
vention of the above act. Wrhjht v. IJufien, 4(5 
L. J.. C. P. 41 ; 1 C. V. D. C53S : 35 L. T. 188 ; 
2-1 AAb E. 841— C. A. 


court under the 1 Goo. 2, c, 23. to account for 
the waste committed, and that the incumbent’s 
remedy for such dilapidation is not C(mfinod to a 
jrroceediug in the Ecclesiastical Court, under 11 
AAbll. 3, c. (5, and 12 Geo. 3, c. 10. If). 

The court may interfere at tire suit of the 
Crown to restrain a bishop from wasting the 
property of the ,soo, or at the suit of the patron 
of a living to restrain the incumbent from 
wasting the glebe-house or lauds ; but, sernlile, as 
to the church and clmrehyard, the Ectdesiastical 
rt having, ratioueloci, the proper jurisdictioa, 
this court has never interfered to restrain the 
acts of the incumbent with respect to them. 
Fifzirillitim (IJurl') V. 2Iomr., 3 Ir. Eq. E. f515 ; 
FI. & K. 287. 


fi. A\T4 .ste. 


liability — Of Bishop.] — AA'asto by a bishop i.s 
the subject of prohibition. Wuwhedcr (Jdinhoj)') 
X. Wohjur, 3 Hwanst, 493. 

The clerk of a j-atron who had recovered in 
quare imjiedit iileil a bill under the act of 1 
Geo. 2, c. 23, against the bishop presenting and 
bis (derk, for an accnnnt of the profits of the 
benefiee pemling the litigation : and it contained 
charges of acts of interference with the profits 
and of waste by tlie entiing of trees and other- 
wise, '• by the defendants or one of them, and of 
fi conversion of a portion of the proiit.s to their 
s.nvn use.’’ Upon a general demurrer by the 
bishop, wliich was allowed -Held, that a bishop 
as ordinary is not liable to any account at common 
law, or under the statute West 2, e. 5, giving 
damages in quare impedit ; or to the account 
of the profits given niuler ihe 1 Geo. 2. c. 23. 
Pr//)ii])t(i)t V. iJfidiiip'), 8au. i!o 8c. 297. 

.Held. also, that, althougli a liishop may by 
interfering in the defenee of a suit, or otherwise, 
make himself a principal in the transaction and 
accouutalilo as such, yet that joining as ordinary 
with his clerk in (lefence c-f the quare impedit 
was not such an act as lo render him personally 
answeralile for the profits which accrued during 
the litigation, nor were the other acts charged 
tsufficient. to have that effect, there being no direct 
and positive charge of any act done by the bishop 
. alone. Jb. 


Of Clerk.]— -PTeld, also, that such clerk 

defendant is liable in a suit instituted in this 


Of Lessee.] — Injunction to re.strain the 
lessee for years of the tempondities of a bishop, 
under a lotise confirmed by the dean arni chapter, 
and without impeachmeiit of waste, from felling 
timber. Witwheder (^Biahop) v. 1 ra/yrttr. 3 Bwanst. 
493. 

Lessee for yeans sans waste, remainder in fee 


to a bishop. Lessee enjoined from iligging the 
ground for brick. London QUidiop') v. Wchh, ! 


P. AVms, 527. 


— Of Dean and Chapter,]^ — Chapter not 
being entitled to fell timber on the deanery 
lands except for the purpose of repairs, a lease 
graided by it of certain “ woods, gi’oves, hedge- 
rows, and springs,” w.as constnied not to include 
the right of felling timber, and a bill by the 
lessee for an account of timber felled during the 
lease by the lessors, was dismissed with costs. 
Horn nil v. St PauVn (JJmn niul Cluipier')., 3 
Swanst. 492 ; 2 AAhls. Ch. 1 ; 19 E. E. 259. 

'Timber on the estates of ecclesiastical corpora- 
tions is a fund for the henetit of the church. 

n. 

Deans and chapters, like other ecclesiastical 
persons, ai’c not liable to be re.strained in. cases 
of waste, either by prohibition or injunction, 
except in the Ecclo.siastical Court, or at the suit 
of the Crown. It seems that the right to cut 
timber f(.ir the puiqiosc of repairs extends to sell- 
ing timber and applying the produce. Wither 
Y. 'Winohodor 3 Mer. 421 ; 17 E. E. 

107. 


— Of Prebendary,] — AVrits of prohibition 
and assistance, to prevent a prebendary from, 
committing waste on his prebend. Aclmul v. 
Atwell, 3 Swanst. 499, n. 


Injunction against Incumbent — Against 

Bishop — Account of Profits.] — Patron of a living 
may have an injunction against the incumbent 
to slay waste. 8o may the attorucy-gencral 
against a lihshop. But they cannot pray any 
account of the profits for their own benefit as 
patrons. Knifjht x. 3Ioseley, i\.mh\. IW). 


Of Parson or Vicar.] — In respect to waste, 

a parson or vicar is not to be considered as merely 
lessee for years or as tenant for life under a will 
or settlement. The court will not restrain an 
incumbent from ploughing up meadow infested 
with moss and weeds for the puriiosc of laying 
it down again in grass when properly cleaned. 
St. Alban's (JDiike) v. Skipiaith or Shqiwortk, 
8 Beav. 354 ; 14 L. J., Oh. 247 ; 9 Jur. 265. 

Quaere, whether a patron is in any case entitled 

41 
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tn an iujmiciion to restrain the incnmljent from of a rectory or of a vifioniro. hiii not fixed jjito 
ploughing up ancient lueaclows, Ilf. the ground, and iideuded nl 1 he time <i£ 1 he ei'cc- 

^ tion to he removable at will, may; be removed 

Of Vicar.] — ^Although, as a general rule, a without iiieurriug lialiility for wa^te or dilapida- 

vicar has a right to- cut tiinVicr for the purposes tion, although posts on wiiich ii stands have, hy 
of apijlying- it specifically to repairs of the the weight of the building, become imbedded in 
vicarage premises, and possibly a right to sell the grouml to the depth of afoot. Ilf. 
the timber and bu 3 * with th-e proceeds ail equi- 

valent amount oi' timber in a more convenient Excavating Gravel .] — A gravel-pit on 

place for the purpose of using it in such repairs, the soil of a. rectory was opened and kept ojicn 
he has no right to cut timber for the purpose of by on lens of magistrate<, under 115 Geo. .‘l, c. 7.S. 
selling it to raise a fmid to repaid dilapidations s. 2!i, and o i: (I Will. 4, c. ,oU, .s. 54, for tin; iv]>aii’ 
in tin vicaiage p]emi''C'i .lining fioiu his oun of the higliu.ivs llie sod w not rioptd d )v n 
previous neglect to rejiuir. iSiiicat'Jtt/ v, Fri/ir, nor lilloil up accurding to s. Ill of the former, or 
H8 h, Cl’u Gl-7 ; L. it. 8 Eip 417 ; 20 li. T. s. 55 of the latter a.ct. nor was any step taken 
h08 ; 17 W. E. 870. during theinciiiubcncy to enforce ihi.s duty upon 

the sim-ej’or.s : and the excavation was iucrea.sed. 

Of Widow of Rector.] — liijnnction to from one rood to four aeres in width. Wliiletlie 

stav' waste granted agtiiust the widow of a rector, pit wiis so kept ojieii ,‘^nme gravel was also dug 
at 'i be 'suit of the patroness, during vacancy, from it by the rector's lessee of the soil, and sold 
Hoaliiuft V. Feathcnhmr. 2 Uro. C. C. 5.52. to pviv.ate persons, witliout .sloping or filling uj) 

. _ the cavities : — field, in an actioiLagainst. tlm 

Of Rector.] — A rector "may cut down executors of the rector for dilapidations, that the 

timber for the repairs of the parsonage-house, making or contiiiiuuico of the excavations for 
or cbanecl, but not for any common purpose, repair of tlie bieluvays was not eliargeable upon 
Stmvltn V. Fmneh, 2 Atb. 217. the rector or his repre.scntativcs as an act of 

lie is entitled to bole.s for repairing barns .and waste. Ik 
outhoiisc-s belonging to the parsonage. Ih. Held, also, that i-ho executors might allege the- 

compulsory act of the magist rates and surveyors, 

Repairs.] — ^Injunction granted restraining under a plea that no waste was committed by 

a rector from felling timber on the rectory lauds, their testator, or in his time, ivith his permissinu ? 
save only for necessary repairs. J/arUfoi-ouf/h and that tlic omission to slope or fill up the 
{Bvltr) V. St. Jiihft, o' He G. A, Sin. 174; 21 excavations, or to enforce this duty on the stir- 
L. J., Ch. 381 ; IGJiir. 310. vej'ors. did not operate retrosjicctivel}- so as to. 

Semblo, if other timber h.ad been cut, and, sold make the digging of the soil an act of waste done 
merely for the purpose of providing timber more or suffered flic rector, and to supjiort issues 
suitable for repairs, the court would not have affirming that the rector wasted the soil and 
interfered by injunction. Ih. permitted it to be wasted, bj' excavuting, Ac., 

The parson, with the consent of the pati'on and without tilling u[), Ac. Ih. 
ordinary, may cut timber and open mines, and Held, also, that the digging np and sale to 


irt will liave no difficulty 


timber to be cut, and the piirehase-monoy to bo 
applicil for the benefit of the living. Ih. 


directing j private perMjiis of gravel from the pits opened 


under order of the magistrate.s, and improperly 
kept open by the surveyoi's. was, as far as it went., 


Thci-e is no principle of law on which a rector equivalent to an original ojicuing by the rector,, 
can obt.ain more extensive privfileges as to waste and w'as .a waste for which the executors were 
than an ordinary tenant for life. Ih. liable in an action for dilajiidations. Ih. 


Building Schoolhouse in Churchyara..]— 

Where a bill was filed, by a p.'iri&hioiier on behalf 
of himself .and all others, for an injunct ion to 
restrain the defendant, the rector ffi' the parish, 
from building a .scboolbouse in the churchyard, 
the court reriised the iujiniction, the iujuiy not 
being of an irreparable nature. Ih. 

Erecting Buildings in Substitution of 

Others.] — The executors of a rector are not liable 
, to an action in the nature of waste for pulling 
down a building on the rector}', and substituting 
another in ,a difilorciit part, unless the value of 
the estate is thereby impaired, the burdens upon 
it increased, or the evidence of title impaired, 
Eot, iherefore, if the rector suffers a farm build- 
ing adjoining the rectory-house to go to do(:a 3 ^ 
and in the meantime erects a better building for 
the same purpose a mile from the house, but in 
a situation more convenient for the farming 
' business, as carried on at and from the time of 
the substitution, although no faculty or licence 
is obtained for the alteration, IluiftUij v. 
Rmsfell, 13 Q. B. 572 ; 18 L. J., Q. B- 239 ; 13 
Jur. 837. 

Taking away Movable Buildings.] — A 

cottage and farm building placed upon the soil 


Removing Hot-house.] — A rector erected ius 
the garden of the rectory, apart fi-om the 
rectory -house, hoi-houses about seventy I'cct long 
and between tea aud twenty feet high. They 
consi.sted of a frame and glasswork, resting on 
brick walls .about two feet high, and imbedded 
•in mortar on these walls : — Held, that he, in his 
lifetime, was, or his executors in a reasonable 
tune after his death were, entitled to remove; 
them, without incmTiiig any liability for dilai>i- 
dations or waste. Ilurtln v. Roc., 7 El. A BL 
237; 23 L. J.. Q. B. 129 ; 3 Jar. (s..s.) 43.5 ; 5 
\V. 11. 2(13. 

Opening Mines.] — The e.oal under parts of the 
glebe of a vicarage had at diflci'ent times since 
1756, with the ooiiseut of the vicars for; the- 
time being, been gotten by the persons working 
adjoining collieries, and royalties had been paid 
to the vicars foi' 1 he time being, the working being 
conducted solely by underground passages from 
the adjoining collieries without entering on the 
surface of the glebe : — Held, that no presumption 
could be drawn from those facts that there had 
been any grant autliorising the vicars to open 
mines. Radlett v. FhiUijffi, 4 He H. A J. 414. 

The incumbent of a living cannot open mines 
without the consent of the patron aud ordinary. 
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IMdp), X. 'Urdw. 1 J. & T-L 27.S : HO L. 3., Ch. 
H.:. : t; Jur. CX.s.) : H J.. T, 4H: ; W. K. i>4. 

Qujgtc, wiietlier lie can do so -vTitii such consent 
"viitiiout the sanction of the ecclesiastical com- 
missioners. eZ &. 

TIh! jiarron ol! tiic livinn is the proper person 
to iii-iituie a suit to restrain the oponinjf of 
mines, and generallr the onlr proper person, but, 
scmble, the ordinarT mar take proceedings to 
pu’cvenr i-vaste by eollusiou between the patron 
and incunibent. ZZ>. 

Consent of Ecclesiastical Commissioners 

— Unauthorised Working — ^Eight to Sue.] — The. 
cruHCiit of the eeclesiustical eomniissioners is 
nece-i'^ary hefore any mine can Ik; opened undei- 
glebe land. Without such consent no mine may 
be legally opened, (tven with the. ennseut of the 
jiatron and ordinary. ilDltln) v. Wceliex (1 
.1. ik Jl. H78) and Mifv/horo/ii/Ji (^lJi/1/c) v. St. John 
(5 T)e (1. tk Sui. 171). considered. Though an 
open mine may lawfully bo worked liy an 
incumbent, an unauthorised ojiening and woi-k- 
ing hj a former rector does not make a mine an 
open one so as to enable succeeding incumbents to 
work it without .such consent. Under the Ecclesi- 
astical Leasing .lets. 1812 and ISoH, the eeclesias- 
tieal commissioners hare a clear intere.st in mines 
under the glebe, atul are, tlrerofoi'e, entitled to 
sue in order to prevent waste. Ilnntlc}/ v. Rtinsdl 
(13 Q. B. 372) and Bnrtldt v. PhilVipn (1 
De G. & J. Ill), considered. Eeflcslustioal 
Comnltinioncrn x. Wodrhonsr, til L. J., Ch. 325) ; 
[1895] 1 Ch. 552 ; 13 E. 372 : 72 L. T. 257 ; 13 
WL R. 3115 ; (10 .1. P. 200. 

Jurisdiction to order Restoration.] — The 
Court of Chancery has no jurisdiction to direct 
the restoration of the interior of a cliureh to its 
former condition, from which it lias been altered. 
(Amlhudl X. 1 De G. I’, k: J. 117 ; 

7 Jur. CN..S.) 851 ; 1 L. t. 005. 

The Court of Chancery has no jurisdiction to 
order an iiicunrbont of a church, ^Yho had made 
akoratioris in the building by removing the 
pews, and substituting chairs, to trdee the 
necessary proceedings to obtain a faculty from 
the bishoi) of the diocese for the restoration of 
the church. Ih. 

An injunction was granted to restrain the 
alteration of the Avails or brickAA'ork of a church 
Avithout the atithority of the archdeacon, or 
bishop, on the plaiutitf’s undertaking to apply 
to the proper ecclesiastical court for authority to 
restore the church to its original state. Ih. 

7. Repairs. 

Loans for.] — The 5 Geo. 1, c. 3f!, s. 1, gives 
to churcliAvardeus and oveiAseers of parishes 
the power to borrow money from the Public 
Works Lo.au Cnmmissiouers foi- the purpose of 
building or reprdriiig churchos. and gives the 
commissioners the power to raidce loans to them 
for such purposes. It then confers on the. church- 
Avardens the power to make rates for the repay- 
ment of such loans, “ by annual or half-yeaiij' 
mstalxnents Avithin the period of tAA’^enty years, 
at farthest,” from the advancing of any such 
sums resiiectively : — Held, that after the expira- 
tion of the t.Aventy ycar.s the churchAA'ardens and 
overseers had no poAver to m.ake a rate for the 
purposes of paying money borrowed under the 
act, and that, consequently, a mandamus com- 
manding them to do so could not be sustained. 


Roq, V. All Sohdft, 11 Iqaji, Chvi’elnctmlp.ns, 

1 1pp. Cas. (Ill : 35 L. T. 381 ; 25 W. R. 128 
-11. L. (E.) 

The 15) ic 20 Yict. c. 101, s. 15, docs not affect 
this matter. Ih. 

A power of that sort giAmn in any jiarticular 
act must be exercised inexact accordance with 
the authority given, and the restrictions imposed, 
by the act ii.sdf. Ih. . 

A loan AAuis made under 5 Geo. 1, c. 3(5, s. 1. 
for the puiqtose of repairing a churcli. All the 
formalities required by the act Avere duly com- 
plied with before the lo;in Avas granted. A 
portion t.tf the money aauis expoude<I in repairing 
the ehaucel, and the rest in repairing- the other 
portion.s of the church. Suh.'cqucntly a rate aaaus 
made iu due form to repay the loan. In a suit 
against a raiepayer for relhsal to [jay the rate, 
he alleged in his ansAver that it was tlie duty of 
the rector alone to repair the chancel ; that 
l.he preliminary re.solution of the Amsliy con- 
templated the iq)plica,t.ion of a portion of the. 
loan to the repair of the chancel ; that a portion 
of the loan Avas expended in repairing the- 
ch.aneel ;,th:it the consent of the bishop, and the-, 
advance by the commissioners, Avere given and 
made ro.spcctivcly on the representation that the 
loan Avas Avanted fur purposes tliat did not in- 
clude the repfiir of the chancel ; aucl that, 
therefore, the rate Avas A'oid : — Held, that the 
word “ church ” in the statute included the 
chancel, and that, therefore, a portion of the 
loan might properly be expended in repairing, 
the chancel. R'lppin x. Bostbi, 38 L. J., Ecc.. 
33 : L. R. 2 Bee. 38G : 20 L. T. C22. 

Held, also, that oven if the AA'ord “church”’ 
did not include (he ehaucel, yet, as all the re- 
quired formalities h.ad been observed before the 
loan AAuas granted, an improper expenditure of 
the loan could not affect the eommissioneiAs’ 
right to repayment ; and that the rate, being 
duly made in form, Avas A'idid. Ih. 

Liability of Incumbent for.] — The incumbent 
of a district church i,s not the OAvner or occupier 
of the church Avithin the Metropolitan Building' 
Act. 1855 (18 & 15) Viet. c. 122). Req. v. Leo^ 
•IS t. J., M. C. 22 : 4 Q. B. D. 75 ; 39 L. T. 605 ;• 
27 W. R. 151. Soe col. 1296. 

Part of a district church became out of repair 
so as to become a dangerous structure as defined 
by the Metropolitan Building Act, 1855. The- 
Metropolitau Boai’d of Works i:ook proceedings. . 
under ss. 69-81 against the OAimer and occupier, 
and, upon the repairs not being executed, them- 
selves did the necessary repairs. The metro- 
politan police magistrate made an order upon 
tlie inemubeut of the church for the payment of' 
the costs of the.se repairs ; subsequently he re- 
fused to is.suo a distre.ss AA'arrant to IcAy the 
amount of these costs as provided by the act, 
and the iioard applied to the court for a man- 
damns to compel him to tlo so Held, that the- 
mandamus should not issue, as the incumbent 
was not the OAvuer of the church. Ih. 

Promise to rebuild by Patron since deceased.] 
—When the patron of a living Avhich had 
become vacant, \A'ho had promised, on the appoint- 
ment of a new incumbent, to rebuild the par- 
sonage-house at his own expense, died before any 
ncAV incumbent was appointed, the court gave 
leave to the tnistoes of his will to defray the ex- 
pense of the rebuilding out of his residuary per- 
sonal estate, provided they did not exceed a fixed 
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Klim. TTufhamK'i Tnmts (Lord^, In L. R. 12 i snnted. and defaiill; haYin,u: Leeii made in pay- 
Rtp 70 : 19 W. R. 794. | nient of the inierehl on the sovw'ul sums, the 

plaiutitf caused a writ of sequestration to issue 
Trust for.] — Whovc property is held by against the vicarage. The ]j]uintiJj' sulise nicntly 
trustees to be employed in the repiiirs of a died, and his representatives afterwards obtained 
chapel, and any surplus is to be distributed a decree of foreclosure of lUeC(iuity of redemption, 
among the poor of the parish, the trustees will and sold the lulvowsou foi- ll.UOli/. On a motion 
hot lie ordered to rebuild tlic chapel instead of for a rule to .set aside the writ of sequestration : 
merely repairing it, although it is in a very — Held, tliat the sale was not a satisfaet ion of the 
(lilapi'dated condition, and unequal to the wants juflgracnt, and that thcseciuestration remained in 
of tbe inhabitants, and the tnist estate has full force and unali'ected. Liuiij v. Wiiruim.^, 
increased very largely since its first institution. 26 L. T. 878. 

Booth, In. TO, 14 W. R. 7G1. 

Position of Sector and Tenant.]' — Where a 
Duty of Parish as to.] — It is the duty of a notice given liy a rector to the tenant of his 
parisli to rojiair the fabric of tlie ])arish church, glebe land expired previously to the time when 
and the negiect or refusal to perform this duty a sequestration was read ; — Held, that the rector 
will subjeet tho.se who so uegleet or refuse to might, after receiving a weekly allowance fi’om 
punishment in the Eeclesiastieiil Oourt. (rod'mg the tenant, still maintain an ejectment, laying 
v. Vdry, 4 H. L. (ias. 679 ; 1 G. L. R. 9.")0 ; 17 Jur. the dcmi.'-c hetween the time of the expiration of 
<J3(). ' the notice and the reading of the seipiestration. 

Doe d. Morgan Y. Bluvhy'd •, ll ii.R. 

XIV. SEQUESTRATION. 

What.]— A sequestration is a charge upon the Before Bankruptcy.]— Order made, to prevent 
henefice of a clergyman within IS Oeo. 2, c, 20, the bankrupt from availing himself of ascpios- 
and it is immaterial in this respect in what tration, obtained by liim before his baidiruptey, 
manner the scipiestrator has disposed of the rents of the rents and profits of a rectory. Hall, Lx 
and profits. Pack v. Tarpleg, 1 P. & D. 478; 9 parte, 1 Ueac. 87 ; 2 Mont. & Ayr. 392 ; 4 L, J,, 
A. & E. 46.8 ; 2 W. W. & H. 88 ; S L. J., M. C. 93. Rk. S3. 

A sequestration is a charge iqion the rents and . 

profits, including the glebe lands of the benefice, No Priority between Trustees in Bankruptcy. ] 
excot>t the parsonago-hnuse, in which the incum- — Held, by James and Cotton, L.JJ, (diss. Brett, 
bent is bound to reside. Il>. L-J-). that the effect of s. 88 of the Bankrnptoy 

Act. ] 869, is only to give priority to a seejnestra- 

Judgment.] — A judgment creditor, who tion issued by the trustee in the bankruptcy of a 

has obtained a sequestration before a sequestra- bencticed clergyman oyer a sequestration issued 
tion is issued out by the assignees in bankruptcy, by an individual creditor in respect or a debt 
is not a creditor holding security within s. 184 of provable in tlie bankruptcy, but that the section 
12&J3 Vicf.c. 106. .soastobe entitled to onlv has no application as between sequestrations 
a ratable part of liis debt. Hopli\n>, v. Clarlie, i.ssued by the trustees in two (Mereiit bauk- 
o B. k. S. 7.')3 ; 33 L. J., Q. B. 334 ; 10 Jur. (N.s.) ruptcie.s. Clilch, Ex parte, Jlereditli, In re, 11 
1071 ; 11 L. T. 204 ; 12 W. li. 1029— Ex. Ch. Ch. U. 731— C. A. 

A judgment is not per sea lien upon a benefice, . ^ 

but it is attached niton it bv a sequestration. Bankruptcy of Incumbent — Effect of Order of 

117,ve V, Bered'ord, 2 Con. & L.' 282 ; 6 Ir. Eq. R. Discharge.]— In a sequestration of the benehce 
407 ; 3 Dr. ic'War. 276. of a bankrupt clergyman, where the debts prov- 

The sequestration will not by relation give able in the bankruptcy ■were unpaid, altlioiigli 
to the judgment creditor priority over an an- the baidcrupt had obtained Ins order of discharge ; 
miitanr. who became such after the entry of the --Held, that the order of discharge did not en- 
judgment but before the sequestration issued. Jh. title the debtor to the income of his benefice. 


What may be taken.] — Senible, ecclesiastical 

estate mav be t.akeii in execution, and in bank- Inability of Ordinary to relax Seques- 

rupicv. Jfegiiiott. Ex parte, 1 Atk. 200. tration where Bankruptcy discharged, j—1 he 

ordinaryhasnojurisdictiontorelaxtheseques- 
Positioniof Bishop granting.] — Where a bishop tration of the benefice of a bankrupt clergyman 
grants sc'qiiestratioii against the effects of a if the debts provable in the bankruptcy are un- 
clcrgyinau within his diocese, be stands in the paid, although the Viaukrupt has obtained his 
same'sitnatiun as a sheritT, anti the court has the order of discharge. Laicrenre, In re, [1890] I', 
same liowcr over him as over that officer. Box 244. 

V. London {Bidiop), 1 D. & E. 486 ; 24 R. E. , 

( 5 ^ 5 , Action for Account.]— A vicar sujfered judg- 

ment to be entered up against Isiiu for a debt iii 
How affected by Sale of Advowson.] — S, inort- virtue of wbieh the tithe.s, rents, aiul profits of 
gaged the advowson of the vicarage of St. GiIo.s, the vicarage wore sequc-.tercd ; after the seques- 
Camberwcll, to the plaintiff, as a security for tration hud continued for some time, iho vicar 
the repayment of two sums of 7,o00f. and 5,000Z. tiled a bill sfgainst the judgment creditor, ihe 


advanced by the plaintiff to him, and afterwards sequestrator, and the bishop, praying tliat 
couvoved t^ie advowson, subject to the payment account might be taken of the tithes, rents, and 
of the two sums, to the defendant, who, as a profits received by the seejuestrator, ami the pay- 


security for the payment, executed a warrant of ments thereout to the judgment creditor : and 
attoi-ney, whereby he confessed judgment at the that upon payment of what should be found due 
suit of the plaintiff for 23,000Z. The vicarage to the creditor, ho might be ordered to cater up 
having become vacant, the defeitdant was pre- satisfaction on the jmlgmeut, anti that the writ 
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ol ?C‘'{Ui‘''!r;Uii>ii micflit he diseliarged ; — Held, balance of profits of tlio benefice which have 
ihar The ])in liiiisi be dismissed with coslsa.eaiusr aceniod during the vacanc 3 '. lh!.Uf'U Lay, 
rl'.e iii^hiip iunl liie ■^eipTestrator on the ground Gl5 L. J., Q. B. 5S2. 
of want of privit\a and against the judgment . 

en-diii.r 1 . 1 , tliL- gi'uund that the matter was one Arrears of Income as between Yiear and 
cntiielv h.r tiu.- court; of common law in which Sequestrators.] — A. in ITfiH betiueathed the 
th.; inJ.guvut; was eincrcd up. and that thoC'ourt residue of her" personal estate to trustees, “for 
r.f t'iiancLiw had no jurisiliction to deerec an the sole nse and benefit of the vicar for the time 
account to Ifc t.aken ill such a case. Wdlhtm^iv. being of the vicarage of JSf. .... such vicar 
Iriii'ry. 23 L. T. 100. for the time being, in the forenoon of cveiw 21 sc 

A suit is stistainable for an aceoimt on foot of June for evoi', preaching in the parisli ohuruh, 
a ^e.juostration ovt-r a benefice in the diocese, immediatelj' after divine service, an anuiversary 
agaiiist the personal reprtis.untativcs of two sue- sermon in coinmemoraciou of her and of that her 
cLW'iVe lc.-iu«[,'- and agam'-l thcpiescnt bidiop, betpiesT.” The b-statriv abo directed that the 
on tlie iillegtitioti of h).-.-, to the erci liter bj' the "yeaidy or oflior dividomls or proceeds of the 
default of thcr-e piostrator during liieir respective whole of her residuum shouhf from lime t,o time 
bi'hopries. tgeore, if a si':i[nt‘stratinn, not isstied for ever be received and paid to the vicar of the 
until the levari on which it is founded is out vicarage in augmentation thereof.'’ In 1S41 a 
of rertirn. he not void, alrhougli the benefice vt^as vicar Tvas dnlj' instituted ; but he was ignorant 
in the bislio[,‘s iuinds under aprior se piestration. of the existence of the beqnest, and of the duty 
Ilnyy V. 12 Ir. Hq. 11. 350. thoreb}' impo.sed on him, and no sermons were 

A sc iuc'-i ratui' being in posses.sion of a rectory, ]»reached by him, lu a sequestration was 
umler a sequestration issued by a creditor of the issued against him. In 1S32 he took the benefit 
rector, a second creditor, having obtaiiicil a of the Insolvent. Debtors Act, and an assignee of 
secoTid sequestratiori. is entitled to an account in liisestate and effects was appointed. In 1858 the- 
equit yagain>t the first sequestraror, and payment vicar became aware of the bequest, and the- 
of the surplus after .satisfaction of the first ju-eaehiug of the sornions was resumed. In 1863 
crediror ; nor are prior incumbrancers, who have there was a large stTUi of moriej- in the hands of 
not obtained .seque.siiation, n(jce.ssary jiarties to the trustee.^, re[)j-osenting arreans of the dividends 
the suit, Cuihli/tytun v. Wiflnj,2 Swanst. 174; on the estate accrued from 1841 to 1858. The- 
1911.11.02. court assumed the a.ssent of the ordinary. Upon . 

Bill by a vic.ar against a sequestrator for an the question who was entitled to such sum ; — 
accoitnt of profits during the vacancy, the bishop Held, that the vicar was entitled to so much of 
must be a party. Jo/ 11','1 v. IJarrcf, Bunb. 192. the sum as represented the arrears accrued prior 

to 1847, and the sequestrators to that which 
Profits of Benefice of Bankrupt before.] — The represented the an-car.s accrued subsequently 
profits of a benefice of a bankrupt clergyman do to that period. Parl'cr, In re, 32 Beav. 054 ; 
not ve.st in the assignees under 24 k, 25 Viet. 9 L. T. 72 ; 11 W. R. 937. 
c. 134. .s. 13.J. until the a.ssignees have obtained a 

.sequestra I ion and tlie same has been published. Sequestrator — Charges of.] — Asequestxatorhas 
Bopliino V. Clarlio, o B. & S. 753 ; 33 L. J., Q.B. no right to charge the estate with the expense of 
334 ; 10 .Tur. (X.s.) 1071 ; 11 L. T. 204 : 12 audit dinners if the incumbent expressly forbids 
W. li. 1029 — Ex. Ch, it; but, by lying by and not objecting at the time, 

the incumbent cannot afterwards object to such . 
Fruits of Benefice during.] — ^^Vhen a living is charge if it is the pi-actice to give such dinners 
vacant, by reason of the suspension of a clerk to the payors of tithe, t/li /tdm- v. Ponlensp,, 1 
under sentence founded on proceedings under L. T. 54. 

the Chiii-ch Discipline Act (3 & 4 Viet. c. 86), and Where the bishop appointed a siranger to act 
the proceeds have boon sequestrated, the fruits of as curate ihiring the .sequo.sti-aiion, at a .salary, 
the soqaestratinn behmg tiT the bi.shop, as chief with the use of the ] larsouago-houso, the pajnrient 
pastor of the church, subject t(.') the duty of of the rates of the house out of the est.ate by the 
})i-ovidiug for the scrviees.' Th/iltrhfim, 1/1 /-e, sequestrator seems i-e.ason.ablo ; but the incum- 
L. It. 12 I'lq. 494 ; 24 L. T. 902 ; 19 W. H. 1001. beiit who had acted as curate on the same terms, 

and seen the estate applied to the payment of 

Effect of Second.] — Where, undci' a writ such rates, ctinuot object to such pav’ment if a 

of .sequestrari facias issued out of the Court of stranger .afterwards is appointe<l curate. Ih, 
Queen's Bench, a .'icque-itrator had been rcgularl}.- 

appointed and was in i-eceipt of the profits of a Eight to maintain Action.]— A person 

vicarage, and aftci-ward-s a .sccoiid .sequest ration who ha.s been appointed .sequestrator of an 
to a tiifi’erent se piestrator was issued and pub- ecclesiastical benefice under a sequestrari facia, s 
bdicd bv Siituc or a deerco of husperision for has no .such interest in the piofits of the hving 
eigliieen luomh.s iironouncetl in a proceeding in as will entitle him to maintain an action against 
the Ai’ches (.Jourt against the vit;ar under the a party who wrongfully take.s them. IlavAmy 
Cluu-eh Discipline Act : — Held, that such second w Hull, 10 M. & 42; 11 L. J., Ex. 354; 6 

scqm-sl ration had the ctfect of suspending, from Juv, 649. 
the time of its publication, all right to receive the 

prolit.s of the vicarage under the first sequestra- Eepairs done by.] — A benefice having 

lion. Jimtirr or Firlicr v. Crr-wivell, 14 Q. B. been secpiestraled uudor a writ of sequestra- 
82,5 ; 1!» L. J., Q. B. 357 ; 14 Jur. G92. tion in an action, an inspcclioii of the glebe 

buildings by the diocesan survcycu- was directed 

Profits accrued during Vacancy — Claim by the bishop, and a report made }>y such sur- 

by Succeeding Incumbent.] — The CT)mraon-law veyor under the Ecclesiastical Dilapidations 
action for iinme.v hail and received lies again-st Act, 1871. The report esitimutod the cost of the 
the sc puMratov of a vacant ecclohiastical benefice, necessary repaim to the buildings at 140Z,, and 
at the suit of the succcciling incumbent, for the no objections -were taken to such report uutler 
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s. Ifi of the act. 'fhe seqiiesti-ator, being sub- 
sequent Ij- of opinion that tlie repairs provided 
for by the surveyor’s report were inadequate, 
esjjenc’led on the repairs of the buildings a 
much larger sum than 140Z. No inspection or 
report, except as before nientionod, was ordered 
by the bishop or made by the surveyor : — 
Held, that the sequestrator had no authority 
to expend on repairs out of the proceeds of 
the benefice a larger sum than that estimated 
as necessaiy l>y 1 he surveyor’s report uuder the 
Ecclesiastical Dilapidations .j\ct, 1871, and that 
such expemliture nurst he disallowed. Klmher 
V. PfO’drichii, n-l L. J., Q. B. 471 ; 115 Q. B. D. 
222 ; 53 L. T. 2U'J ; 33 IV. E. i)07. 

Liability for Coats of Eepairs.] — ^When 

a benefice was under a sequestration at the 
death of th(3 inenmheiit, and after (lie avoidance 
the ibuihlings were inspected by the diocesan 
durveyor, and the hishojnnade an order pursuant 
to the Ecclesiastical Dilapidations Act, 1871, 
s. 34-, stating the cost of the repairs required, amt 
declaring the executors or administmtors of the 
incumbent liable for the same : — Held, that the 
sequesirato)’ was not liable, under s. 53, for 
the cost of the repairs, and was not entitled to 
deduct the same from the profits of the benefice 
in his hands. Junc/i v. JJuiir/cr/irhL 45 L. J., Oh. 
161 ; 1 Ch. D. 43S ; 34 L. T. 387 ; 24 W. K. 
203. 

Writ — Issue of.] — On the death of a bishop, to 
whom a writ of sofiuestratioii has been directed, 
no fresh writ of sequestration need issue, and his 
successor is bound to return the writ. Phclj)!) v. 
Sf: John, 3 C. L. E. 478 ; Id Ex. S!i5 ; 24 L. J., 
Ex. 171. 

Where the sheriff rcsturued to a capias 
utlagatum that the defendant hail no goods nor 
•any lay fee Avithin his bailiAvick, hut th.at he Avas 
a benoficed clergyman, not stating the name or 
situation of the benefice, tbe court refu.sed a Avrit 
■of sequestration, but suggested a motion for a 
rule calling upon the sheriff to amend his return. 
Rex V. Poivell, 1 M. A: \V. 321 ; 5 L. .L, Ex. 17U. 

Where the sheriff returned to a capias 
ittlagatuin that the defendant had no goods nor 
any lay fee Avithout his bailiwick, but that he 
was possessed of a rectory, the court aAvarded 
the Avrit of sciptos ('ration, although the slioriff 
did not return that he liad seized the rectory 
into his hands. liar v. Armutromi, i (J. M. ik E. 
205 ; 3 D. i‘. C. 760 : 5 Tyr. 752 ; 4 L. J., Ex. 
167.’ 

The defendant, a beneficed clerk, having failed 
to pay to the plaintiff his debt as ordered by 
the court, an attachment Avas issued against 
him, to AA’hieli non cst. inA'cntns Avas returned. 
Tlie ordinary Avrit of sequestration Avas then 
issued, to Avhleh it Avns refiirncd that the defen- 
dant had no lay property, and the court, on 
motion, ordered a AATit of sequestruri facias de 
bonis ci'clesiasticis to issue as of coinsc, directed 
to tlie bishop of the diocese. ANeu. v. inilum.'t, 

2 Sm. & a. 455 ; 3 Eq, E, 67 ; 24 L. J., Ch. 160 : 

3 W. K. 8.5. 

After partial Levy.]— A Avrit of seques- 
tration may issue, notAvithstanding a partial leA'y 
may have been made under a former writ ; the 
clergyman having only a life estate in certain 
freehold routs, the sheriff coidd not make the 
usual rctm-nof nulla bona. JtuWttsx. Wood- 
ward, 20 L. T. 603. But see S. C\, Ib. 778. 


Contumacy.]— Sequesfi-atioii under 2 & 3 

Will. 4, c. 93, against a party declaretl con- 
tumacious by tbe Ecclesiastical : Court. Cooper 
V. I)od(h 15 jur. ilO. 

Provisional Assignee.] — A provisional 

assignee, in Avbom the estate and effects of a 
prisoner, Avho is a beneficed clergyman, arc 
A'ested by an order of the InsolA'ent Debtors 
Court uuder 1 Ac 2 Viet. c. 1 10, s. 37, has power 
to apply for a sequestration under s. 55. Smith 
: V. WefherdL 2 B. 0. Ec]). 179 ; 5 I). A: L. 278 ; 
17 L. J., Q. 15. 57 ; 12 Jur. 53. 

Effect of Interim Order for Protection.] 

—An interim ; order for protection under >5 & 6 
Viet, c, llO, anil 7 Ac 8 Viet. c. fit!, operated only 
to protect (lie person of the petitioner anil such 
of bis property as by those acts Amsted in Hs 
assignees, and, therefore, such order did not 
prevent a creditor from issuing a sequestrari 
lacias to seize the profits of a ))oueiice after the 
insolvent's petition anti before the final order. 
Pitrri/ V. JoneH, 1 C. B. 339 ; 26 h. J., 

C. P. 36 : 2 Jur. (X.S.) 1190, 

After Discharge.] — The fact that a bank- 
rupt beneficed clergyman has obtained an order 
of discharge does not prevent the trustee in the 
baidcruptcy from issuing a sequestration of the 
profits of the benefice Avhich the bankrupt held 
at the time of the bankruptcy. Chielt, Rx parte, 
Meredith, In re, 11 Ch. D, 731.— 0, A. 

Priority of,]— When several Avrits of 

levari facias are delivered to the bishop’s officer, 
he is bound to issue the Avrits of sequestration 
thereon in the order of time in Avhich the Avrits of 
levari facias Avere delivered to him to be exccAited, 
and not according to the date of their teste. 
Stnrrf/is v. London (^Risliop'), 7 El. Ac Bl. 542 ; 26 
L. J.', Q. E. 209 ; 3 Jur. (X.s.) S64. 

Statute of Eraude.] — Writs of loA’ari 

facias are not within the 10th .section of the 
Statute of Frauds, 2h. 

Two Benefices, One Writ.] — A judgment 

of DutluAvry Avas obtained against a elergAinau 
and the iucumbetit of tAVO benefices situate in 
j the counties of Stafford and Salop. Special 
writs of capias utl.'igatum issued at the suit of 
the plaintiff, directed to the same sheriffs, to 
Avhich they respectively returned the inquisitions 
made under those Avrits into the treasui'y of 
! King’s Bench, .and stated that the defendant had 
no goods, A:o., but that he had a benefice in each 
county and Avithin one diocese :— Held, that one 
I Avrit of sequestrari facias Avas suffleient, there 
being only one suit and one defendant, though 
tAVO incpiisitions h.ad been rendered necessary, by 
Ihe situation of the benelices in dilleimit counties. 
Ilinde, In re. 1 Tyr. 3-17; 1 0. Ac J. 389; 1 
1). F. G. 286 ; 1) L. j. ( 0 . 8 .) Ex. 107. 

Publication of.] — It is nut noccssaj-A- that 

a Avrit of sequestration should be published before 
■ the return day of the levari facias upon AAdiich it 
is founded, or that a copy shmild be fixed to the 
church door AAdtere that is not the usual mode of 
publioaiiou. Rarrcttw.Appcrleij. 6 B. Ac G. 630 ; 
9 D. Ac E. 693. 

Effect of.] — A sequestration issued by the 

assignees of an insolvent incumbent operates 
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•rmir from the tinio of puliliciitioii. and does not ,• can apply for an account <jf the moneys received 
thea-.i:.nie(‘^ to the uiTcar-of coni])osition : by a bishop under the sequestration of a bcuehce 
fur Tirlu-, due In-furo ]ml.lication. Wiiite v. 'held by an insolvent in liis diocese. Jloffutt. 

1 ('. if. i: 11. .■jiT) : 3 1). P. C. :23-Jr ; 5 W. W. & D. 3.">.S ; 1 Jur. 4n3. 

ii’levui-r facia’^ with the registrar of i Before Execution satisfied,]— A levari 

the bDu'^, of the dioec-e does not 'bind the 1 facias havin'^ been returned by the bishop, and 
nropcvtvuf the incumbent from tin.' time of siudi lilod, before the execxition was satisfied, the 
lodcin" Th court granted a rule absolute, in the first in- 

' '"A * ' • m o <• stancer that the writ shcntld be taken oil- the 

Duratton of. -A wn of sequos la on 

a cuntmmngc:o.mitmmand emaom n fm c 

mn.l ICC, d<b and ensm a re n hse 1 u thout fi M. & W. 

reb r. imc to the time b“,U ; S D. P. C. 223 : 0 L. J., Ex. fiO ; -1 Jur. 53. 

: raranuially unt il tlie biM.u>p is luleu . .• • * 

to n turn it, whicli puts an end to the writ. SuStieiency of.]— A levari facias having 

I>lir!p.^\ SI.,Fh>i,.\ b. b. -Itb; JC bx. 1S3-1, 'the bishop, in 183H. was 

. 1 , . 1 • ruled to return what sums he hiu I from time to 

_ TliouJi a lexa.i i.w’ m do bmiis ecdes .asl tc s 

IS a c'juiiumng cxecuimu. uriil ^ settimr out certain items of receipt an<l dis- 

mai.c alter It i tiuimlilc ; yet. li it h act < } . — Ucpi insutiicient, inasmuch a.s it 

.ndttrimd,Ere I)*;]!'';-!* ; 'llV " o T did not .state that the items of receipt wore all 

JA/nvA v.FauTcff, ^ Tl. Id .fS_, .1 b. K. .t . received, or that payments had 

Ihe proper way_is to ndc the bislnip liom time -ictuallv made. AMiiii, v. i/c/iAi/ov, 1 Arn. 


mai.cal er it m rctiumaoie ; yet. il n, is < •> b,n>seuient : — Held, insutiicient, inasmuch as it 
rtdnrimd,Ere I)*;]!'';-!* ; 'llV " a T did not .state that the items of receipt wore all 

JA/nvA v.FauTcff, ^ Tl. Id .fS_, .1 b. b. .t . received, or that payments had 

Ihe. proper way is to rule the bishop lioni time .actually made. AMiin, v. 1 Arn. 

to tune, to aseenam what he has levied. 1 //. . n . ... 

— - VaUdity.]--Tl» r«;i* ot H. AppUcatira should 

hT,. A o, iril in Srmmfeml t? the made,]-Whore 1,0 u-mughil net, lo ahewn, It 
,H„eeoe‘of W. l.,l.S4;,n;e,.neet.-;,tionu-a,i»iued i* too hi.J three y„,a afto 


r -. .Ci-'W T^, A, iinCi-itioii was issued is too late, throe years after satisfaction of a 

t n tilp i fmXr ’Cn sequestrar facias, )o call upon the bishop to 

Sari facias, against the Yic.ar'of H., under “it, ify to tlm court what has 
which the sequestrator received the rents up to 
Ladv-day. 1S18. No other writ of sequestration * b. i. -iu-t. 

hadLt tktt time been issued 1^’ the bishop of Deductions from Sum levied.]-A re- 

W.mto the parish oi .FL i _a^icm 1 j the made by a bishon to a seques- 


nafi_ at tnat nme ueen i,.suci 44 c su p .h Deductions from Sum levied.]-A re- 


■cised by the bishop of L., 


deductions made from the sum levied under the 


■;; 8 .^^ ^ -nt, aiid'to Jay whether they ptaipor Ui be 

.L. J., Q. B. 3-17 ; 1-1 Jur. SfiO. ^ ^ ^ ^ , i J L- J-> 

Setting Aside.]— Jmlgment having been Vvhen a return is made by a bishop to a fieri 

obtained against a lieneficed clerg^’mau, a writ, taeias tie bonis ecclesiasticis issued eitlici to him- 
of setiuestration tvas is.'tucd against him 011 self or his predecessor, the Court of Queen’s 
ITth August, at whiclr time no "fi. fa. had been bench will refer it, to the master to say whether 
is-juod 'On 9tli October a tl. fa. against him was the deductions made from the sunr levied under 
returned bv the shei'ifl nulla bon.n, but not that the writ in inspect of the sequestrator's charges 
ho was a bcnefieoil clerk. The rule to set aside arc proper to be allowctl. Dawson v. Hipnnums, 
die writ was moved for on 22nd November : — 12 Q. B. 830 ; 18 L. J., (J. B. fiJ ; 12 Jur. 1072. 
Held, that the writ was irregular, ami tliat the 

iqiplieatinn to SCI it aside was made in sufficient Practice — Service of Monition.] — Where an 

time. Dnuniuje'w. lA/in/Ai/zg 7 Ex. 223 ; 21 L. J., iucumbeat of a benefice cannot be found, 
,E.x. ni. ' ' service of a' copy of a monition, by leaving it 

_ , . xir - 4. 1 T - ■ 1 1 • 1 o at the paisonage-house, is sufficient whereon 

Eeturn to W^rit.]-lt is a g.x.d objec 0 i io a sequestration, notwithstanding the 

rule requiung a bishop U) nnikc his to a doe.s not habitually reside in it, the 

.levari taeias, ouW officiating minister being the sciiuestriitor, and 

ployed ui_ the cause oiigiu.dh, that the o lcr iii Eis pos.u.ssioii. fTivvot v. 

loi changing the .itroLuey has ^ ^hAxfcTq 2 King. (KO.) (!27 ; 3 Hcott, 80; 2 

•HO w''wTi)^ 5 ()'^'^ ' ■ ''' ^ Hodges, 0 ; 5 L. J., U. P. 20!). 

A bishop eaiiiiot be ye. pured 1 o make a luturn Proof.]— The production of the judgment- 

of vvdiiLt has been leyieil under a levari facias of execution issued there- 

preyiously to lus coming into olliec. it. upon, one of which is of sequestrari facias to the 

Upou the translation of a bishop to aiiothei ^ evidence that, a beueficc has been 

diocese pemling .a seciiicstiutum issued by him sequestered, although the judgment-roll does not 
ihe return to a. in la. de boms eceksiasticis is award of the latter writ. Paok v. 

piopeily made bi In ’ ^uccp.r. Fawson y ,j- j ^ ^ ^ D, 47 ^ . ,) a. ic E. 408 ; 2 W. 
.Siliinnoiix, 12 Q. L. 8.30 ; 18 L. J., <A B. .34 , Lw y A „q ^ . 1 xj n yo 


Upon the translatioi 


Fl/mmon^-, 12 Q. B. 830 ; 18 L. J., <A B. 34 ; l2 J, gg y j q. 93. 

Jur. 1072. 

Who can Auply for.]— The assignees of Receiver.]— A receiver will not be ap- 

nn iiisulveut debtorLiily, and not his creditors, pointed over an ecclesiastical benefice tvilh cure 
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of PouLs in a case where no sequestration had of tlic inhaliitants i/f the district : ainl iliirdly, 
issued and the hishop was not a jtarty to the as to the rights and dues lieloiig-iuf^'' to tlie curaie, 
suit. M'Cnrthjx. 2 Jones, 35S. such a curate not removable at jjlcasiire. A bilj 

A 3'ccciver appointed of the profits of a rectory is tlio projier mode of establishing a right to a. 
under sequestration, and an injunction granted perpetual curacy. Ac., and not an inrorination in 
againstenforciiigsequestratinii. Silverv.Nfynrich. the name of the attorney-general, excej)! in tlui 
(jj/.'iliop'), 3 8\van.st. 112. case of chari lies, Augmentations of vieaniges, &e., 

A third incumbrancer on a rectory having form such an cxeeptioji. Atf-.-Gt'n. J-jirri‘ii>n, 2 
obtained a sequestration, a receiver was appointed A'es. 42.5. 
at tire instance of the second incumbrancer. 

Whiff V. Pt'turhmmffli (Bishoji), 3 Swaust. lot) ; Church whether a “House” — “ Owner.”] — A 
1911. E.; 1. S3. church is a hou=:c. and the vicar an owner. wiLliiisi 

Where the ])laintiif, as mortgagee of the tithe the lucsaning of the Folkestone Imiaovemeiii. Act, 
rent-charge, filed a bill against the incumbent 1855 ( wherewith flic Towns Improvement Clauses^ 
and a sequestration creditor in possession, and Act, 1817, is ineoiporated) : aiid. wliere the 
the answer of the creditor submitted tliat the vicar was [trocoeding to Ituild a church ipion a 
mortgage was void under the 10 & 11 Cai’. 1, site where, under tiiat acr, the cor])orali('m Liuil 
c. 3 (fr.) : the court aiipointcd a receiver, power tit jireseribe the line of building, but tlic 
Kenny v. C'lmiiiwy, FI. & K. 321. corporation did not acliially prescrilto the line of 

• buildinguntilafter thefot:iridation,s of the church 

Injunction.] — Seqiiestrators forcibly di.x- were laid and tlie walls commenced : — Held, that 

posses.sed, restored by injunction, Pelham (Lord) the corporation was too late in })rescribing the 
V. Ar'«w.S'iA' 3 Swaust. 289, line of building, and was not entitled, though 

ofl’ering euiupeiisation, to have the church set 
Cause of Action passing to Assignees.] — back or to restrain the vicar from building as he 
In an action by an insolvent beueficed clergyman proposed. FidheAeiie (hrjmrnfion v, J^ondivard, 
again.st an attorney, the court charged negligence 42 L, J., (Ih. 782; L. 11. 15 Eq. 1.59; 27 L. T. 
in setting aside a sequestrari facias issued against 574 : 21 W. E. 97. 

the beuoticc, bv'- reason whereof the writ remained Ey the term “houic.®,’’ in s. 105 of the 
in force longer than it otherwise would have Metropolis Local 3Iatiagement Act, 185.5, and 
done, whereby the rents were lost Held, that the term “land,’’ in s. ' 77 of the Metropolis 
the cause of .action passed to the assignees. Local Management Act. lSf!2, it is intended to 
Wetherell v. JuUm, 10 0. B. 237 ; 19 L. J., C. P. include (with ceitaiu exeeptioms) all the froiitage 
337 ; 14 Jur. 700, of a now street, so as to make all the owners of 

the frontage liable to contribute to the expense 

Sequestrator, 'Wlieii Party.] — Sequestra- of paving the new sti-ect. The word •' house ” 

tors in possession of a benefice, and who have includes es'ery building which is capable of being 
been appointed merely for the purpose of paying used as a Immun h.abiiation. JJ: a building, 
curates, Ac., are not necessary parties to a bill by wliieh is physically capable of being so used, 
an anuuitaiE whose amiuity is charged upoji the is prcveiiLcd, eithei' by common law or statute, 
benefice. Stannus v. llohinson, 2 Jones, 498. from being ever put to such a use, it is exempted 

from the liability to contribute to the expense. 
A consecrated church of the Established Ghurch. 
of England is exempted, bec.ause, by reason of 
1 Geiterally its consecration, it becomes by the common law 

for ever inca]iable of being used as a habitation 
Antiquity.] — A parochial ehapelry must have for man. Wririht v. Inyle. 55 L. .T.. M. G. 17 ; 
been coeval with the parish, th.at is, immemorial, 13 Q. B. D. 379: .04 L. T. 511; 34 W. K. 220 j 
but, in the absence of evidence to the contrary, 50 J, P. 433 — 0. A. 
its existence may ho inferred from modern as.age, 

like other .ancient rights and exemption-s. Care liiteBleyan Chapel.] — Hut a leasehokl 

T. 3fodyn, 5 Ex. 09 ; 19 L. J., Ex. 249. cliapel fronting on a new street, the chaiicl being 

A church and chapel were formerly synonymous vested iu trustees, on trust to permit it to. bo 
terms, A church may be presented to as a chapel, used as a place of riJiginus worshij) by a con- 
and yet remain in right a church ; and a chapel gregation of '\Tesleyans, is a house witliiii the 
ma}' commence a church by being presented and meaning of s. 1(I5, for, by the consent of the 
iustitnted to a.s such, Yciteman v. Co,t, 2 Bro. landlord, the trustees, and the oesmis quo 
P, 0.191. trusteiit, the trusts might at any moment be 

put an end to -Held, also, that the trustees 
Ghapelry.j — A ehapelry in 1 A 2 Will. 4, c. 38, were the “ownei-.s" of the eliapel, and as such 
s. 14, menus a paroehial ehapelry, .strictly so liable to onutrilmte to l he expense of paving 1 he 
called, not merely ii di.strict recently treated as a new .street. Ih. 
parochial chapeliy. Carr v. Modyn, 5 Ex. 39 ; 

10 L. J., Kx._ 249. Dissenting Chapel.] — The apjicllauts were 

lVhoreparushioner.s, dwelling within a ehapelry, trnsteo.s of a cluqiel which abutted 07i an^l 
coutiibuto to tbe repains of the parish church, it formed })art of a new street, within the nieauinu’ 
is strong, but not conclusive, evidence that the of 18 & 19 Vicl.c. 120. The chapel was registered 
chapel is a chapel of ease to the inhabitants jus a }ilace of wor.sluj), but li.ul luit been c nise- 
of the parish, and not. a separate and distinct crated, and tliere tvas no dedication of rlie land 
ehapelry. Deni x, 2ioh,lY, k, Q.\. in l»erpetuity. Attaclmd In llic. cliapid was a 

The question, wliether a ehapelry is a perpetual vestry, and t liere woi’c aLo rooms fi ir a care! aker, 
curacy or not, maybe judged of by three con- be.sides lectm-e mid schoolrooms iiiidcrneath I he 
curring circumstances: first, whether there are chapel ;—-HLdd, that the trustees were the owners; 
parochial rights belonging to the chapel in of a “house” within IS A 19 Viet. e. 120, s. 35,. 
question; secondly, with reference to the rights or of land within 25 A 23 Yiet. c. 102, .s. 77, 


ZAT GHUECIIES AKD CHAPEL.S. 
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UTifl were liahlf to coiiirihuio to the espenPe of | the incumbent. WiiicJu’nfi^r (Jih/nq)) v. liuffff, 
iuiikiii,2 :ui(l ]'jiivi:i<r rlie stre(;t. f'-.tifjer iS'/’. ; 37 L. J., Ece. 11. 

M,rvii. /.■-•n/iij/ii/i. I’rxti'if. r>() L. J., M. C. "h) ; ! 

4-1, L. T. fld.j ; 2'.t \S'. 11. 7)33 ; 4.1 J. P. 570. ! Erection of Building on Ground consecrated 

i as Burial-Ground,] — The guanlifuis of the poor 

Lessee of Chapel.] — The appellants, beinp' nf a parish, bein.i;' o\vner.s in fee of land, on part 

seised i)i fee of a bnildintr used as a chapel, leascal of wliich a parisli workhouse liad been erected, 

11 for Twenty-diie years to 2s.. who was then in and another part of wliieli had been consecrated 

pos'CSsiini of it : — Held, tliat X. was the owner as a burial-gniund, pi-ayed a faculty in the Coii- 
whldti the meaning of IS & l!,t Vied. c. 122, s. 3, sistory Court of LoJidon to auliiorise The erection 
and, tiierefore. an order upon the appel]ant,s for of achapel for the inuiatesof the workhouse, and 
cxp<‘i!ses iucinred by ihe onrninissioners uiulcr other buildings connected with tbe workhouse, 
s. 73 (.relaliiig to dangerous slT'uctures) was bad. on a ptirtof the consecrated groniul in which no 
MiiHiuIini>i\-,L!thitliiio/i(lii:re,\ Ml. k; Til. 533 ; 31) bodies had been buried. Xo seiitenco had been 
Ij, l),j ; 7 .lur. (X.s.) <127 ; 3 L. T. 058 ; pronounced by tlie Consistory (sjnrt ; :unl a 

It W'. JL 341. See Rrtj. v. Zee, post, col. 1302. stranger to the jiarish, and haTing no intere.st in 

the inatter, obtained a Title for a prohibition to 
0 novcT-oT. i'i'tov prolubit proceedings in the suit. The court dia- 

“* ‘ ‘ 7 2' ■■ ■ charged the rule: first, because, although a 

New Cliurch— Publication of Poor-rate.] — An facnily ougJil not to Ito gra)itcd to a])ply ednse- 
aiickait chapel in ;i townsliip having fallen into crated ground to secular iiurposcs, yet a distinc- 
dec.'iy. a new church was built and consecrated tion might be made as to the chapel being an 
in 1.S32. and divine service Inul been regularly ecclesiastical purpose ; and it was not to be 
perfonnerl there since, but parish meetings were presumed that the inferior court would exceed 
sometimes held, and chri.stenings and burials its jurisdiction and grant the faculty for both 
peifonued, in the chapel. There was also a tlie purposes jjrayed : and, .secondly, because, in 
schooihouse in the township where divine service the exercise of its di.scretion, the court would not 
was performed on Sundays :~Held, that the interfere at the instance of a stranger. 
new church tva.e do facto the church of the Tir.ixa, 10 B. i: S. 298 ; 38 L. J.. Q. B. 228 ; L. E.. 
j)ltice, and that the publication of a poor-rate by 4 (j. B. 4U7 ; 20 L, T. 522 ; 17 W. E. 7G.>. 
aflixing the notice required by 7 Will. 4 <!c 1 A''ict. 

c. 45, at or near tbe principal dour only, tvas Dedication.] — An ancient church of great, 
snilicient. Ormerod v. Ckada'k-Jt, 10 M. & W. architectural beauty belonged to a corporation 
307 ; 10 L. J., M. C. 143. as trustees for a charity. The church had been 

granted by the Crown "in the sixteenth century 
Kon-Oonsecratiou.j — Saetville College had to the use "of the charity, but soon aftenvards it 
attaehwl to it a luiilding called the Chapel, was, and had ever since been, used by the inliabi- 
which difl not appear to have been consecrated, tauts of the tlistrict as <a parish church, the 
and in -which the warden, a clergyman, read charity not requiring the wlirilo of the accomnio- 
prayers and performed other divine offices, dation. In bSlO a railway com}iany obtained 
according < 0 the forms pre.scribod in the Book of their act of parliament ; and as the lino passed 
Common Prayer, and tlie rites and ceremonies over the site of the church it -was provided by 
of the United Church of England and Ireland, the act that the company shoulfl not, make their 
■\vitln)nt the licence, and, subsequently, contrary raihvay till they had .agreed with the corporation 
to tbe inhibition, of the bishop of the diocese, on a plan for the removal and rebuilding of the 
The inmates of the college attended, and .some- church on some neighbouring site in tlie same 
t imes their friends, but strangers tvci'e not alloavcd style and model : but it should be competent to- 
to be present at the servicc-s : — Held, that siicli the eom]iany to piay a. sum as conqieiisation in 
chapel was not a jirivate house ; that oiKciating lieu of the foregoing ohligation. The compaiiy 
there was a public officiating ; and that the paid 17,900/. as compensation : — Held, that, in 
warden had, therefore, committed an eeclesias- eonsequence of the ancient user under the grant, 
tieal offence, for which ho was liable to ecclesias- there had been a dedication of the church for the 
tieal eetisure. Fi'ctdund v. Xculc, 1 Rob. Ecc. use of the neighbouring Inhabitants, concurrently 
Eep. (148 ; 12 .Tur. G35. with user by tlie charity. Riuplitiurv. .Fdinhurffh 

31i:ii}h-tmtcii, 4 Macq. H. L. Gas. 5U3 ; 10 L, TV 
After rebuilding Church.] — When an old 27H. 
parifh clitirch is pulled down and rebuilt on the Held, also, that the corporation' was not 
same site, the new building does not become bound to rebuild the church in the old style 
a parish church -without consecration, and the and model, but merely to build a church 
Ecclesiastical Court has no jurisdiction to enter- giving the same accommodation, ami to apply 
tain a suit with respect to the pew, s or seats in ]hc Atrplus of the nioiioy for Um use of the 
such ti building. Battimymhe v. Ece, 9 Jtir. charitv, J&. 

(N-.s.) 210 : 7 L. T. (>97. 

But, when a church has not been entirely Site, 

destroyed or pulltal down, there is no need of 

reeoiiseeratioii. Farkri< v. Lcnvlt. 4 Moore, F. G. Grant of Settled Estate.] — A father who was 
( x.s.) ISO \ 3(5 L. ,r., P. G. 2(5 : L, E. 1 P. G. 312 ; a tenant for life of a settled estate cannot, as 

12 .lur. (^x.,s.) till : 15 L. T. 370 ; 15 W. E. 204, guardian by nature of his infant son, who is 

entitled to' the inheviiance iu remainder, concur 
I.'scent of Incumbent to.] — Although the nii the son’s behalf iu a grant by himself of part 
incumbent of a parish has a riglit to object to of the . settled estate as a site for a. church, under 
the consecration of a building tvithin his parish, if ;3(> & 37 Viet. c. 50 (Places ofWorship Sites Act), 
the bi-liop ovorrule.s such objection, and proceeds s. 1, Salixhurtj (J/aj-giax) tmd Et'cleaiantleyil 
to consecrate the building, such consecration fbtwwH.'t.ymrtcJw, Z« -re, 45 L. .1., Ch. 250 ; 2 Oh. D. 
vill nut be invalid by reason of the dissent of 29 ; 34 L. T. 5 ; 24 W, .K. 380 — 0. A. 
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4. PEIVATH CirAPKLS, 

Ownership of.] — Acts of user and reparatiou 
from time immemorial will support a prescrip- 
tive title in the lord of a manor to the exclusive 
Tise arid oecu])ation of a private chapel annexed 
to a parish church. Churton w Frcwm, 85 L. J,, 
Ch. (it>2 ; L. It. 2 Eq. 684 ; 12 Jur. 8"9 ; 

14 L. T. 846. 

Au lord of a manor claimerl exclusive right to a 
chapel annexed to the ijurLsh church, as appen- 
dant or appurtenant to the manor or the manor- 
house. llo shewed that from time immemorial 
the lords of the manor had repaired, and had 
been held liable to repair, the cliapel ; that pre- 
Tious lords or their permissees had been burietl 
therein ; and tliat monuments had been erected 
by the lords as of right, and without permission 
fisked ; — Hdtl, that though the freehold was 
vested in the rector, and not in the claimant, 
•still he was entitk'd to such exclusive use and 
occupation. Ih. 

Held, also, that this right was not atfeeted by 
the fact of his non-residence in the parish, and 
that such right need not necessarily be claimed 
■in respect ot any house in tlie parish. I h. 

It is necessary, in a claim of prescriptive right 
to a chapel, to allege and ju-ove reparation ; and, 
in such a case as the claim to a chapel, the court 
will presume that at the time of its foundation 
such .special rights were reservctl Ijv the foundcu’ 
in consideration of his founding the church. Ih. 

Eight of Proprietor of Xlnconsecrated, 

to remove Person therefrom,] — A proprietor of 
an unconsecrated chapel, thougli open for the 
performance of divine service according to the 
rites of the established church, has a right t<j 
request anyone therein to de[)art. and if he 
refuse.s, to remove him hy oi'dinary legal 
measures. Heuili v. Bomuquet, 8 L. T. 2t)0 ; 
S W. Ji. 35. 

Licences to Officiate.] — A bishop granted a 
licence to a clei'k to officiate ns mlTiister in an 
xmconsecrated proprietai’y chapel in a parish 
within the diocese ; the licence was granted with 
the consent of the incumbent of the. parish. 
AfteiWimls the hislmp died, and the incumbent 
died, and the succeeding incumbent forbade the 
■clerk to minister in the parish. The clerk 
insisted on his right to officiate in the chapel, 
and the succeeding incumbent promoted crimi- 
,nal proceedings against the clerk under the 
Church Discipline Act, and praj'^ed that he 
■■should be moni.shc-d to abstain from officiating 
in the chapel : — Held, that the licence was 
invalid as against the promoter, amt did not, 
imder the ei rcinnstauees, authorise the clerk to 
■oSiciate in the chapel, llirlianh v. Finrhn', 
-43 L. J., Ecc. 21 ; L. it. 4 Ecc. 255. 

Of Charitable Institution.] — The trustee of a 
■charity is not autliori.sed by the Church Build- 
ings Act to convey to the commissioners the 
private chaped of a charitable foundation held 
by him as a trustee for the benefit of the charity, I 
Att.-G'en,\. MunchcisU'-r^JUslum), L. li. 8 Eq. 436 ; 
15 L. T. 646 ; 15 W. B. 673. 

Such a con vtyance was declared to be a breach 
of trust, and a reconveyance ordered, although ! 
the comim.ssioners had caused the chapel to he 
oonaecrated as a parish church, and had caused 
the parson vilio was chaplain of the charity to 
be appointed the incumbent, as of a parish 
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church, and caused a district tn be assigned to it 
a.s a parish clmrcli under an order in council. Ih, 

The acts of public functionaries wdio exceed 
the bounds of llioir auriiority, by assuming a 
power over property whic-h the does not give 
them, whether a corporation or individuals, are 
-treated as the acts of private persons dealing 
with property withonr legal authoi'ity. Ih. 

Of Ease.]— A private act, after providing ibr 
the sale of glebe land, and the erection of an 
additional church with part of the proceeds, 
directed that the curate of the ne^v church 
shouhl, during the incumbency of the thou rector, 
be appointed by him ; and that, after hiS: death, 
avoidance or re.signation, the new church should 
become the principal church, with all the rights,, 
immunities and privileges opperlainiiig to .a 
raotber church, and the. then ehnrch .should 
become and be deemed a chapel-of-ease thereto, 
to be scrv(^d by a mini.ster eajiablo of having cure 
of souls ; and that the patronage of or right of 
presentation to the chapel, as well as the patron- 
age of or right of presentation to the new church, 
.should be vested in the patron of the rectory, his 
heir.s and assigns ; so nevertheless that the 
minister of the chapel should not be removable 
at |.)leasure : — .Held, that the chapel-of-ease thus 
created hy the act was thereby muile preseiita- 
tive and not donative. Ih'/j. v. FoJetj. 2 C. J3, 
664 ; 15 L. J., G. P. 108. 

Proprietary — “ Regular Clergyman.”] — 
Where a lea.se of a proprietary chapel cuntaiued 
a coveuaut against allowing anyone who was 
not a “regular clergyman of the Church of 
England” from officiating therein : — Held; that 
“ regular clergyman ” meant a per.son -who could 
officiate in the chapel without being guUty of 
irregularity, ami that a clergyman of the Ghurch 
of Eiiglaiul who had been inliibitetl hy the bishop 
from performing divine service within the 
diocese in wliich the chapel wais situate would 
be guilty of irregularity hy performing divine 
service in the chapel in defiance of the inhibition 
and without the consent of the viear_ of the 
parish, and must be restrainerl by injunction 
from continuing to so officiate. Faiuidliwj 
IIo.s2)if(tl Guventurs v. Ganrtt, 47 L. T. 230. 


5. DlSTlUCT CHUliCHES AK0 OhAFELS. 
a. Creation and Formation. 

Under 59 Geo. 3, c, 134.] — An ancient chapelry, 
situate within a large parish, hatl from time Im- 
memorial had a separate cliureh and churchyard, 
and separate church w'ardens and church rates, 
and in which the incumhent had performed 
marriages, christenings, churcliings and burials, 
and retained the fees to his own use. The right 
of presentation to the chapelry (wliieli was .a 
perpetual curacy) wns in the rector of the parish. 
The chapelry was described as a parish in, the 
ecclesiastical survey, but in, recent local acts of 
parliament the church of the chapelry, wa,s re- 
ferred to as a churcli, or :mcient ehapel-of-ease : 
— ^Held, that the chapelry was not a distinct 
parish, and that, under the power conferred by 
5'J Geo. 8, c. 181. s. 16, autlmrising the assign- 
ment of a district to a chapel-of-ease, or pari>chial 
chapel, the eccle,siastical commissioners - w'ere 
authorised to tUvide the chapelry into districts, 
and to assign a particular district to the ancient 
chapel, Tuchim v. Alc.vunder, 2 Dr, & 8m. 
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<514 ; :-52 L. J.. (Jh. 794 : 9 Jur. (X.f'.) 102(5 ; S L-T. and the bishop, under 0 & 7 Will, 4, c. So, gave 
^21 •. 11 W. I{. ii:5s. his licence for the publication of buuns and tlie 

Where a district ch.ajielry had been <an'vcMl solenmisation of uiarringes there, and for tukiii<^ 
OUT of an ancient jiarochial c.hap( dry. and part the same fees as were taken in the Tirother 
of such district uhapelry had betm formed into a cluireh : — Held, that the authority inteudcid by 
Peel paridi, and the incumliout of the ancient 19 & 20 Viet. c. 104, .s. 14, was not a licence by 
parochial chapelry claimed to be entitled to the bi.sliop, which, by tS & 7 'W'ill- 4, c. So, s. 82, is 
publit=h bann> and* celebrate marriages between revocable, bat an authority under an order of 
pciisons re>idcnt in such district chapelry and the comiuis.sioners, under 10 & 20 Viet, c. 104, 
Peel paii-h. and to receive tlie fees for such s. 1 1, ami therefore the district did not hccome 
oliices ; — Tlcld, that, when marriages were sane- a distinct parish within that hectiou, v 

tioned in the chapel .attached to the district Perry, 3 El. & El. (540 ; 30 Ti. J., Q. 15. 14.1 ; 7 Jur. 
•chapelry, the incumbent of the district chapehy (N.S.) (5,75 ; 3 L. T. SS5 ; 0 W. 11. 3S3. 
had an e.vclusive right to pidilish biinns and Ifcld, therefore, upon a mandamus to tlie 
celclmdc marriage bill ween pcivnuh lesiding in incumbent of this new cluireh to summon a 
the district chapelry. and To receive the fees for meeting of tlie iiihahit.aiiTs to elect a churcli- 
so doing, uinl that the ci’calion of tlie Peel jiarisli warden, that the election was in the renters of 
out of tlie district chap' dry did not rcsiure the pews in the new church, under 1 2 Will. 4, 

riglit of the iricmnheni of tlie ancient parochial c. 38, s. 1(5, and not in the pailshiuners, under 
chapelry, and therefore Tied (whatever might (5 ik 7 Viet. c. 37, s. 15. Jb, 
be the rights as between The ineumhents of the 

-district parLsh and Peel parish) the iucunihcnt Rights of Incumbent,] — An incumbent of a 
of the ancient iiarochial chapelry hail no right district parish created by a private act of parlia- 
to perform such otlicos -jr receive the fees in the ment will not be allowed to restrain the incum- 
Pecl jiarish. Ih. bent of the mother cbureli from publishing 

A district formed under 59 Geo. 3, c. 134, and banns and celebrating marriages between persons 
callcil a consoliilatcd chapelry, is governed by resident in the district parish, nor from reeeiv- 
the same regidutions as a district formed under ing ecclesiastical dues. I'ifzi/rivihlv. Clianqjneijit, 
58 Geo. 3, e. 45, and called a ilistrict parish. 2 J. i: H. 31 ; 39 L. J., Cli. 777 ; 7 .lur. (N.S.) 

V. Gotfffh, 3 Moore, P. (II. (n.s.) 1 : 11 Jur. 109(5 ; 5 L. T. 233 ; 9 W. II. 850. 

<;iT.s,)251; i2 L. T. 31 ;T3 AV. R. 509. The provisiou.s of a local act governing a 

district parish remain in force where they are 
Inrolment of Name and Description of Bonn- not specially repealed by the Oliurcli Building 
■daries.] — A consolidated chapelry, formed by Acts. Ih. 

order in council, on the representation of the The 7 & 8 Viet. c. 37, the 7 ..k 8 Viet. c. 94, 
Church Imilding commissioners under 8 & 9 Viet, and the ID -.k 20 Viet. c. lol, considered in eoii- 
c, 70, s. 9, the boundaries of which are set uectioii with a private local act, for the building 
foi'th in the order, is duly eonstituted u’ithout of a di.strict church. Ih. 

inrolment of the name and description of houn- Scv. also enacs umUr Fees AXD Due.S, nest 
■daries in chancery, even supposing it rendered sub-head, 
essential by 59 Geo. 3, c. 134, s. (5. ihv/. v. Houtli 

Weald Oi-eeaecre, 5 B. & S, 391 ; :43 L. ,1., M. C. Incumbent of, whetlier “Owner.”] — The iu- 
193; 10 Jur, (X.B.) 1099; 10 L. T. 498; 12 cumhent of a district church in the metropolis, 
W. E. 873. although the freehold of each church is vested 

in him under the Church Builrling Acts, is not 
Assignment of District to Chapel vested in the “owner” of the cliitrch within tire Metro- 
Trustees.] — Where an tirder in council assigned politan Building Act, 18.55 (18 A 19 Viet. c. 122, 
to a chapel, originally iniilt as a cliapel-of-easc Part. II. Dangerous Structures), so as to be 
to a parish ehureh. and vestal in trustees upon personally liable fur llio expenses iuctiiTed by 
trusts declared by a dei'd. a definite ])art of the the Metropolit.an Board of AWirLs, in re.s]ieci: of 
parish as a ilistrict : — Hold, that the ett’eet of the .such church as a dangerous structure. lieg. v, 
ordei’ in council ii'a.s to witlnlraw the chapel lee, 48 L. J., M. 0. 22 ; 4 Q. B. D. 75 ; 39 L. T. 
from the trusts declared by the deed, to make it (>05 ; 27 W. E. 151. 8ee Mourilyiui v. Lithal- 
a benotice. and the perpetual curate thereof a wo/uZ/ov;, ante, col. 1297. 
beneficed clergyman ; and, there having been an 

avoidance of the pari.-;h cliurch, that the new Freehold in Incumbent.] — In 181(5, under a 
vicar had no right to receive the pew-rents of, local act, a new church was luiilt in Ht. Paucras, 
•or to appoint the clerk or sexton for, the now which was to be the parish church, the olrl 
beueliee. FHxycrahl v. F\tzi)atr\elt. 33 ,L. J., churcli being thereby coiivorletl into a parish 
Ch. (570; 10 .liir. (X.A) 913; 10 L. T. 477; 12 chapel. In 1853, by an order in council, the 
W. E. 771. original burial-place for the parish, wliicli sur- 

rounded the old clnircli, and also an additiomil 
Licence of Bishop for Marriages.] — By 19 & ground provided imrlcr an earlier local act, were 
20 I’ict. e. 104. s. 14. wheresovor bainis of inatri- ckiscd, and a cemetery Avas provided for the 
mony, .and the solemnisation of marriages, whole jiarish. In lSf5‘3 that part of the ptirish 
churchings and baptisms, are iiutlioiised to be in which the old church stood was turned into a 
pu])Iis]ied and performed in e.ny elmrch lo Avhich new district, and the ])arish chapel was declaretl 
n district shall belong, the incumbent of wliicli to be the church of tliat district; — Held, that 
is eufitled to the fee.-, fur the performance of 19 A 20 Viet. c. 104, s. 10, did not oiieratc to 
such offices, such district shall be a ilistinct vest the old burial-ground in the incumbent of 
inari.-.]! for ecclesiastical purpuscs, such as con- the new district church, but tlmt the frceliukl 
icmplalcd in (5 A 7 Viet. c. 37, s. 15. A new still remained in the vicar of the jtarish. 
church Avas built and eudoAved, and bad a dis- Clumpacgs A'. Arvou'smith., 37 L. J., 0. P- 22 ; 
trict assigned to it, and a fund provided for the L. E. 3 G. P. 107 ; 17 L. T. 261 ; 16 W. 11. 277 — 
repairs of the church umler 1 A 2 Will. 4, c. 38, Ex. Gh. 
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Eiglit to County Vote.] — The iiicuiu- 

beiit of n. ilistvict chayeliy had the freehold of 
the ehureh and its site»' and, iu Adrtue of his 
■beiieiif.e, received fees to the value of more than 
forty shilliiigs a year for marriages, clnirchiugs, 
and baptisms, performed within the church; 
— Llehl, that these foes were paid for the per- 
sonal SCI’ vices of the incumbent, and not for rlie 
use of the church, and, therefore, did not arise 
out, of land, and could not add to the value of 
the ehureh ami site (which tjf themselves were 
of 1)0 value), so as to entitle the claimant to be 
rc’gist ered as a county voter for a freehold of the 
clear yearly value of 40, s-. Elrkm v. Dear, :-?t) 
L. ,1.. (h i*;'30 ; L. 11. o (h P. 217 ; 21 L. T. 532 ; 
IS IV. Ih 141 ; 1 r-fopw. & C. 3-10. 

Stopping up Paths and Ways.] — Under r>l( 
Geo. 3, c. 134, s. 3',), the notice of .slopping np 
useless ways must be given before making an 
order by the conuiiissioners ; and an order made 
and consented to by two justices before notice, 
and confirmed at the sessions, is bad. Drcf. v. 
JrJunriffht, 12 Q. I). 'JGO ; IS L. J., Q. 11. 2(i’; 13 
Jur. 300. 

Although it ai)pe.ared, to bo the intention of 
the legislature to give an appeal against an order 
of the eoimnissioiiers under .50 Goo. 3. c. 134, 
they had not cari’ieil that intention into effect. 
D.d/. V. Shu>l‘. 3 N. &: P. 420 ; 8 A. & E. 405 ; 1 
W. \V. &H.394. 

Evidence of.] — It does not of necessity follow 
that there cannot be a pfli'ochial chapel because 
•tliere has not been a union of parishes in 
ancient times, nor any vicarage or mother 
cliurch witli which the chapel can be supposeil 
to have been anciently united. And the 
circumstance th.at there is no vicarage may Ijc 
accounted for by the fact of the rectory 
having been conveyed In a monastery prior to 
the statutes 15 K. 2 and 4 Hen. 4. Dent v. J/cZ*, 

1 y, & c. 1. 


usual quarter-days, by even and ec]nal portions^ 
beginning from Christmus-day, and, if the pew- 
rent.s did not in any one year produce 550/. after 
paying- the clerk’s salary, the ; minister should 
receive the residue of them in lien of 5.50/. The 
churchwardens had paid over to the plaintiff all 
the money.s that had been paid for pew-rents 
I and had come to their hauds prior to Michaelmas, 

' but they held in .their hands a sum of money 
which had been received at .Michaelmas for pew- 
roiits payable iu ailvance for the orcupatiuii of 
pews for the ensuing half-year from Michaelmas 
to Lady -day. This sum of money amounted to 
120/., a sum le.ss than a quarter of 550/., the full 
amount of. the srlpeiul; — Held, first, that the- 
minister might maintain an action against the 
cliurchwardeiiH. by virtue of tlie jirovisious of i ho 
acts and assignment, for pew-rents in their bamls 
ap{)lieable to ]iayment of his stipend: but. 
secondly, that the churchwardens were entitled 
to retain in their hands the 1 20/, against the : 
.stipend accruing after Michaelmas, 18(57 : and, 
thirdly, that They were not liable iu re.spect of 
])ew-reuts received Tw their predecessors in ofliee, 
hut which had not come to their hands. Lloyd. 
V. JJi/rri/p, 38 L. .1.. Ex. 25 ; L. II. 4 E.x. 015 : 10 
L. T. (50(5. 

The ])ublieatiiTn of the banns of marriage and 
the solemnisation of marriage are ” ecclesiastical 
purposes” within the meaning of It) (k 20 Yict. 
e. 104, s. 14. and. where a district becomes within 
this section a separate and distinct pari.-h for 
ecclesiastical purposes, the i.ucumbent of such 
parish has the exclusive right of performing the 
office of marriage in the case of persons I'esident 
iu bis pai'isl), and of receiving the fees for such 
marriages, and consequently the incumbent of 
the mother pavi,sli has no right to solemnise svich 
niiirriages in the church of the motlua’ parish or 
to receive the fees for the same. FuJlevw Alford, 
32 L. J„ Q. B. 2(55 ; 10 Q. B. D. 418 ; 48 L. T. 
431 ; 31 W. It. 522 ; 47 J. P. 423. See also 
Fitqjorald v. (Jlinmjyneys, col. 1302. 


b. Fees and Dues. 

Payable to Incumbent.] — Under .50 Geo. 3, 
c. 13 1, and by an order in council, a di.slrict, 
with a district chureb, was jiarted off" from tlic 
parish of 8t. Matthew, Bethnal Green; but the 
oi’der in council directed that, during the inenrn- 
bency of the rector of yt. Matthew, two-thirds 
of the fees to be received for marriages, b<aptiHms, 
clmrching.s, and burials at the district church, 
should belong and be paid to the rector, and 
one-third to the district minister : — Held, that, 
where the minister had actually received the 
entire fee.s for marriages, &c., the vector might 
recover from him the two-third.s in an action for 
money lia<l and received. Ivlny v. Alaton, 12 
Q. B. 07] ; 18 L. J., Q. B. 59 ; 13 Jur. 297. 

field, also, that the act and order in council 
did not oblige the minister to receive the fees, or 
any part of them, and that the rector could not 
maintain .assuuqwil against him on a sujiposnd 
tluty to lake the fees and pay the rector his iwo- 
t birds. Ih. 

The minister of the church of a district which 
had been constituted under the 58 Geo. 3, c. 45, 
and 59 Geo. 3, c. 134, brought an action against 
the churchwardens for stipend due in resiiect of 
two quarters ending Michaelraas-day, 18(57. Bj^ 
the assignment of liis stipend out of the pew- 
retits. wliich had been made by the commis- 
sioners, it wa.s provided that the stipend should 
be 550/. aiul be paiil (luarteiiy, on the four most 


Meaning of “ Incumbent” under 18 & 20 Viet, 
c. 104, s. 12.]— r.y 19 fc 20 Viet. c. 104, s. 12, the 
ecclesiastical dne.s arising within the lim:its of a.- 
new district sliall belong to the original inenm- 
bent until the first avoidance of such incum- 
bency, op the relinquishment by such incumbent ; ■ 
then to the incumbent of the new disti'iet 
Helfl, that in case of a consolidated chapolry 
created under 59 Geo. 3, c. 134, the words ‘‘.such 
incumbent” mean the incumbents of all the 
parishes out of which the chapelry has been 
formed. Joneo v. (iovqh, 3 Moore, P. G. (K.S.) 1 ; 
11 Jur. (N.S.) 251 ; 12 L. T. 31 ; 13 W. It. 509. 

Eelinquishment of Fees, how made.] — 

The voluntary relinquishment of fees required 
by 19 & 20 Viet. c. 101. s. 12, maybe made with- 
out the execution of any written instrument. 
Ih. 

Payable to Clerk and Sexton.]-— In ISB) a 
chapel was purchased for the purpose of being 
consecrated as a cha])el of ease in a parish. H'ho 
chapel was consecrated under the pi’ovisions of a 
deed of the 25th August, 1810, by which the 
parish clerk and sexton were to be entitled to 
the fees for. christenings, burials, and marriages 
iu the chapel and cemetery, as if they had taken 
place in the mother church. By an order in 
council of the 2nd August, 1853, the chapel was 
created a district chapelry, under 59 Geo. 3, 
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<’. i:U, f?. If'i. Pjv 10, wiicn any jmrish shall 
bi; nmii'r oS Uoo. 8, c-. 4r>, or 50 G(! 0 . 8, 

o. 181, all ftt'-' li(‘1iiia;iny to tao parish t-lork or 
soxiKii iV“-jii-<-ti\L-!y of any Mtrh parish, which 
shall thereafier arise, ■' in any district or division 
of any parish divided” tinder 38 Geo. 3, c. 45, 
shall iieloiitr to atid be recoverable by the clerks 
and sexiuns of each of the divisions of the ]iarish 
to which they shall be assij^ned. Tiie clerk and 
s'exioii of the parish Inivin,”' brought, an action 
for nxm^w had and received ayainst the clerk and 
•'csiiiii ol tilt* chajiel. for ihefec', received by hint 
for chrisienitiys. bitrials, atnl niarriayes in the 
chapel: — Held, liiM. that the action for niono-y 
Inn! iind received wmild lie for those fees, 
v. Il..kN, 482; 2(‘. 1., J.,Ex.8S(). 

Hold, secondly, that this biuny a dishact 
cliiipclry was, not within the operation of 53 
<leo. 8, c. 184, s. It), and tlierefnnj that, the clerk 
and .sexton of the parisii was entitled to the fce,s 
arising at the elmijel. J h. 

By 18 ik 14 Viet. c. 41. .s. (1, imssed for suh- 
dividing the ijuri-h of Miinche.stcr. it w:is pro- 
vided that there should be [itiid to the rectors of 
the ncwjtarishes for marriages, chnrchings, and 
burials, the fees usttaily jjayable at the parish 
church during the c'lntiuuauce in office of the 
chapltiins. minor canons, and clerks of the parish 
church thcji being in office, or any of them : and 
that the rectuits .should [lay the same to one of 
the chaplains or minor canons, who should dis- 
tribute them to the persons entitleil. All the 
chaplain.s and minor cauons harl ceased to hold 
office ; — Held, tlnit tlie mode by which the fees 
received by the rectors wore tr) be paid to the 
parties entitled was only machinery appointed by 
the act for the purpose, and, there being no 
cha]>lains or minor cauons remaining throu,gh 
whom it could be carried out. the p)arish clerk 
was entitled to recover by action from tl\e rector 
the amount due to him. yhliola v. Daria, 88 
L. J., C. P. 127 ; L. B. 4 C. P. 8U ; 17 W. R. 231. 


Paving,] — A district church erected under 
(? k 7 Viet. c. 87, is not exempt from being rated 
ujuler 50 Geo. 8, c. clxix, and 57 Geo. 8, 
c. xxix. (St. Luke’s, Ikliddlesex, Paving Acts), 
.and the cliurchwtirtleus are liitble to pay tlie 
rate, although they liave no parochial funds for 
Glut [tuipnse. Jlilh v. Jii/daii, lU Ex. 87 ; 2 
C. L. 11. 104.5 ; 28 L. ,J., Ex] 805. 

Porming Street.] — A church, built on land 
conveyed to the eommissiouers for building 
additional churches, is not liable to he assessed 
to the expense,s of forming a new street, either 
as house or land, under the ^Metropolis Manage- 
ment Acts. A/if/e! V. .Piiddi/a/ioii, IPatri/. 3 
B. k S. 430 ; 87 L. J., M. C. 171 : L. R. 8 Q. B. 
714 ; 10 IV. R. 1107. ;S'y; caan-, ante, XV. 1, 
ooL 1230. 


Grant of.] — A grant of part of the chancel of 
a church, by a lay imju'ojtriator to A., his heirs 
and assigns, is not valid in lim. Clifford y. 
Wkdu-, IB. k Aid. 408 ; 13 R. II. 304. 

freehold of.] — The freehold of a church, in- 
cluding the chancel and the churchyard, is in 
the rector, but the right to the corporal possess- 
.sion is in the spiritual iucumbent after induc- 


tion ; and therefore a lay rector has not, as 
against the victii', any right to the ])ossos.sion or 
control C'f the. chancel. Grlffiit x. DigMon. A 
B. k R. 33 ; 88 L. J., Q. B. 181 : 10 L. T.'SM ; 12 
W. R. 441-Ex. Oh. 

Upon a bill filed in equity to establish a j'ight ' 
to a chancel as part of a qrarish church, against 
; the lord of a manor, who chiimcd it as ap{)endaut 
itothe nmiior or manor-house, it appeared that 
the chancel was an ancient chapel, coeval with 
the church, and that ic was a private chapel 
erected by the lord of the manor : — Held, tliat 
the immemorial use and occupation, coupled 
with reparation, entitled the lord of the manor 
by prescription to the ])erpe1ual and cxclasivc 
use of the chancel : and that this light might 
exist, notwithstanding that the freehold might 
not be in tlie person prc'cribine, and although 
the estate or house to which the chancel was 
anpendant might not bo situate in the parish. 
rkurtony. Fmven. 85 L. ,T.. Ch. 032: L. R. 2 
Eq. 081 ; 12 .Jur. (k.S.) 873 ; 14 L. T. 840, 

A frcc-hold intore.st in (he soil of a le.sser 
chancel or jirivate cha[)el, forming part of a 
parish church, may exist in a private individual 
without being annexed to a mcssuiige or manor- 
house. Chapman v. Jonas. 88 L. ,1., Ex. 163 ; 
L. R. 4 Ex. 278 ; 20 L. T. 811 ; 17 \V. R. 320. 

The existence of such freehold interest is suf- 
ficiently proved by evidence that a man's prede- 
cessors in title have from time immemorial 
exclusively repaired Ihe chapel, and kept a lock 
on the door of it, and that sittings in it have 
always been occupied bv their family or tenants, 
Ih. 

Chapel forming Chancel of Parochial Church, 
or belonging to Individual — ^Eight to Access 
of Light.] — The monastic priory of Arundel 
was suppressed or dissolved in the reign 
of Richard II.. (about the year 1386), and, a 
college consiMing of a master or warden and 
twelve seculars ov chaplains was by the king’.s 
licence created in its stead. The instrument of 
foundation contained rules or slatute.s for the 
government of the members of the college, and 
for the sei'vices to be celebrated ‘’in ecelesia 
prefata.” The church of St. Nicholas, Aruntlol, 
which, architecturally considered, was one entire 
building, all apparently of the same tlate, was a 
“cross-church,” with a nave and ai.slea ; a central 
tower ; transepts rather shorter than would be 
usual in a church of such proportion.s ; and east- 
ward of the central tower and tratjsepls, a chapel 
(luiown as the Fitzalan Chapel) occupying the 
place commonly filled by the parish chancel : a 
north aisle called the .Lady Chapel; and iit the 
noi'th-east corner a room originally a “ .sacrist 3 q” 
but which had for many yeans been used as a 
school-room, and ast a place where the election.s 
to offices in the corporation of Arundel were 
habitually hold. In 1511, disputes having arisen 
lietween the college au<l Ihe corporation of 
Arundel as to the repair of “ ye crosse-partes” or 
transepts, the bell-tower of the church, the bells 
and bell-furniture therein, they were submitted 
for arbitration to the then Earl of Arundel and 
the then Bishop of Chichester. These “ crosso- 
partes ” w'ere rlescribed .as going from .south to 
north “inter choi'um et mavem ecclesijB" ; and 
the award of the earl and bishop was as follows : 
— rThe college are solely to repair the south tran- 
sept, “ quae cancellus parochialis vulgariter nun- 
cupatur"; the corporation and the parish are 
solely to repair the north tratisept and the whole 
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of the navG and its aisles ; and the expense of | 
Iceepiiiw np and repairing the beil-to^Yer, bells, | 
and boll -furniture is to be defrayed by the i 
corporation and the parish on the one part, and the 
college on the other part, in equal moieties. In i 
tlie 2t;th year of Henry YIIL (ITHI) the master or 
warden and chaplains of the college surrendered 
to the king “totimi cantarium sive collegium 
nostrum prasdictum ; ac otiani totmn seitum, 
fundnm, circuit, >im, ambitum, vel procinctum, ac 
ecclesiam, campanile, et cimiterium eiusdera, 
cantarim sire eoilcgii, cum omnibus et omnimodis 
domibus, jedificiis, ortis, pomariis, gardinis, terra 
et solo infra dictum cirenitum et in’ocinctum 
cautariaj sire collcgii prmdicti,” &c. In the same 
year tlie king, in almost the same words, grantetl 
tlie college and its ijossessions to Henry, Earl of 
Arundel, and his lieir.s. through whom the jilain- 
tiif cbiimed. Since the surrciuler and re-grant 
of lol-I, no act of religious Avorship ha<! taken 
jdace, nor liad ])rayers been said Avithin tlie AAmlls 
of the. Fitzalan t’hapel, Avith the exception of 
reading the burial serA'ice of tlie Church of 
England over the bodies of members of the plain- 
tifi’s family AA'hich had heeii buried there ; and 
during the AA'liuIe of that time the plaintiff and 
his predecessors had claimed to exclude, and had 
in fact excluded, the Aucar and parishionei’s of 
Armidel from the wdiole of the Fitzalan Chapel. 
An iron lattice-AA'ork or grille tilling the arch 
which AA’oiild be commonly called the “chancel- 
a roll,” and which appareiitlj' AA'as as old as the 
Fitzakm Ohaiiel itself, and divided it from the 
rest of the .structure, aa'iis locked on the ea.stcrn 
side (there heiug no key-hole on the other side), 
and the key AA'as ahvays kept by the plaiutilf and 
his predecessors in title. Vaults had been made 
and iiitermeiit.s had taken place both in the 
Fitzalan Chapel and in the Lady Chapel, at their 
sole pleasure. No faeultj'- had ever been ajiplied 
for. nor bad any fees been paid in re,'pectof such 
A’aults and intcimenls. Against these acts of 
ownershi]! exercised by the plaintiffs prede- 
cu.'Sors during more than three hundred years, 
there Avas not a single act of ownership proved 
on the part of either the vicar or the parishioners. 
Tl'ie aiiSAvers returned by successive cliurcli- 
Avanlens for a long^ series of years (from 1844 to 
ISTo) to articles of visitation, episcopal and archi- 
diacniial, foi- the most part .shewed that they 
assumed the .south transept to be the chancel of 
the parochial church. In 1S73 the plaintiff 
erected a Avail across Hie w'ost end of the Fitzalan 
Chapel : in 1877 the defendant, who was vicar of 
Arundel, pulled doAvn part of it. There had been 
some corrcspoiuleiico as to the respective rights 
of the pai'tics : hut the plaintiff declined nego- 
tiou and claimed the Fitzalan Chapel as his 
jn'operty: — Held, that these facts aboA'c stated 
shewed that, the building in question was not the 
chancel of the parochial church of St. Nicholas, 
Arundel, but bad always remained the property 
of the Hake of Norfolk anti his predecessors, and 
that a legal ojigin for the plaintiff’, s claim mast 
be presumed. Sorfolli (JDuJte) Artiifh/uit, 4'J 
L. J„ G. r. 782 ; 5 C. P. D. 390 ; 43 L. T. 302 ; 
44 J. P. 790—0. A. 

Held, further, that the defendant could not 
justify i he pulling down part of the wall on the 
grouiid that he Ava.s entitled to the access of light 
from the Fitzalan Chapel into the parochial 
church ; for such a claim could not be justified 
either by prescription at common law, under the 
Prescription Act (2 & 3 Will. 4, c. 71), ss. 3, 4, 
or by virtue of a lost grant. Ib, 


j Criminal Suit promoted by Churchwardens 
against Lay Sector to compel Eepair — Moni- 
tion.] — The articles in a criminal .suit promoted 
by the. churchwardens of a parish against the lay 
rector of a parish church charged that the chancel 
of the chiu'ch Avas in a very dilapidated condition, 
and that the respoirdent, though legally bound 
to repair it, bad for foiu’ years refused and neg- 
lected to do so. On the respondent giving an 
affirmative issue to the articles and submitting 
to judgment, the oi’dinary pronounced . that the 
respondent had offended against the ecclesiastical 
law, and admonished him to do the repairs 
I'equirocl. Movleij x. Lcacrnff. [189fi] P. 92. 

7. Gifts fok Church r>iTiLBiHG ako 
Endowment. 

Exception to Mortmain Act.] — Exception to 
9 Geo. 2, c. 36, in the case of a, bequest of moneys 
to llie e.xteul, of 500/. for building and endoAving 
a church. Givdhatone v. Cnrd, 10 Flare, 480. 

. 43 G-eo. 3, c. 108.] — Testatrix bequeathed 

a sum of money to be applied as trustees should 
think fit in defraying expenses of building a 
churcli. if Avithin .seven years after her death 
such oluirch should have been built by inhabitants 
of [larish and consecrated : — Held, that the 
bequest is good Avitliixi. Statute of Mortmain, and 
it is good, at any rate, under 43 Geo. 3, c, 108, 
s. 1, if tlie amount of the bequest under 500/., 
and the te.stator survives the Avill three months. 
BUcoii X. Butler, .3 Y. &; C. 677. 

Limit of £500.] — A beque,st to a church 
diocesan building society toAvards building and 
eudoAving a church, but Avithout referring to an 
existing site or expre.ssly excluding the applica- 
tion of the money to the acquisition of land, is. 
voifl except to the extent of 500/. Ltx\ In 
27 L. T. 808 ; 21 W. E. 168. 

Eeduced to £500.] — A testator bequeathed 
5,000/. three per cent, consols to be laid out in 
buildirrg a church. Upon the petition of his 
executor, s this bequest aatis reduced to 500/., 
under 43 Goo. 3, c. 108, and the expenses of the 
petition AA’ercMlircctod to be paid out of the 5,000/. 
consols. IrclnncVn Will, In re, 12 L. J., Ch. 381.. 

Generality of.] — A devho of houses or land 
to he sold, and the proceeds applied in furtherance 
of the several objects of the statute 43 Geo. 3, 
c. 108, cannot be supported under that act, and is, 
void under the .statute 9 Geo. 2, e. 36. Incorpo- 
rated OJiureli Bvildinr/ Society v. Coles, 1 Kay 
& J. 145 ; 24 L. J., Ch. 103’; 3 Eq. E, 176 ; S 
W. E. 101. Affirmed, 5 He G. M. k; G. 321 ; 24 
L. J., Ch. 713 : 1 Jur. (N.s.) 761 ; 3 W. E. 396. 

The legislature intended that each gift to be 
protected by the statute 43 Geo. 3, c. l0S,sliould 
he- for one, church, chapel, or other building- 
mentioned in the act, and not a Aaigue and general , 
gift, to be applied to the . enlaxgemeirt, building, 
or repairing of churches or chapels generally, ih 

Eeservation.]— ThepoAA'erby thestatute43 Geo- 
3, e. 108, given to a testator to pass “ all such his, 
estate, interest, or property ” in lands, as in the- ■ 
act mentioned, must be exercised AAdthout reserve j. 
as is provided in similar cases by the statute 
9Geo. 2,c. 36. Ib. 

The 43 Geo. 3, c. 108, and 4 & 5 Viet, c, 38, 
arrthoriso a donor to give land to trustees for the 
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viuri.iK(.'<t,f],uiI<linij:tujl)in-(-!ianasdiooIaItlKmn-h;fif chiirclus and chapels” is not ^vitliin tJie 
a i.-iK-tir iiia\ In lAcia od In Inin, either by the , ytatute of Mortmnin. Endowment does not 


deed of gift, or by agreemeut with the trustees. 
i'ishvi’ V. 2[l L. J.. Cii. 47( ; (> Jur. 

(x.s.) Old : S W. li. IS."). 


imply a <liroctiou io purchase land or to build, 
but is a gift- in favour of something in e-Kistence. 
mil V. MivurtU, d W. 11. 38. 


Uncertainty."—.^ gift liy a donor of a piece of Separate District.]— A be luest of money 

land uiuler iheft; acts for the purposes of a upon trust, in case, at testator’s death or within 
church and school, without distinguishing which twenty-one yeans thore.after, B. should he consti- 
part should he for a ehurcii ami which for a tuted, under (1 7 Viet, c, 37, a separate parish 

seliool, is n.jr, void for uncertainty. Ih. for ecclesiastical purpuse.s, to transfer the same 

to the ecclesiastical conimissioners for providing 
Conditional. I — A bi-t[iie't of l.UUhZ. to be a church for such district and endowing and aug- 
aj.plifd toward-, hailding a church tit, Newark, menting the income thereof: — Held, not to be 
near Xortliuatc, in connection with the cstab- void under the ^Mortmain Act. Jiithlmui v. 
Ji'-hed c’nnrch ; l(Ut. if it dionhl not be commenced Jifdilwhi, 23 Ileav. 2(i L. J., Ch. 121; 2 

duiinu' ilic tc-taior's lir’et inu', or before two years Jur. (N.S.) 773 ; 4 W. 11. 744. 
after his death, or if not creeled at Northgale. 

then the legacy m.t to be iiavabh', and notice of Parsonage-House.]— A legacy to limld a par- 
the conditions to be uiven to the logatccs.isvoid. sonage-houso is valid if there is glebe land on 
J^i‘i/fl \ JIfinrii h U 1’^ Eo .741' 2“) L T which the house can bo built. i^niwU w (Mnoc- 
2110 ; 11)' W. 11. lAo. ’’ ■ " ’ Rotnl, 3<; L. ,1., Ch. 130 ; L. li. 3 Eii. 00. 

*” To he vali.'l.' a 'ebaritalilc gift for building A testator berpteathed 1,000/. to be vested in 


S. Appoutioxjient 01^ Charitable Gifts. 


mn.st refer to an e.x'isrinu .site, or e.xpressly ex- trustees to be e.xpended in building a parsonage 
elude the aiii/iication of ‘the money in the pur- in connection with Trinity Church, Brompton. 
chase of land. Ih. But see Lvc. 'in re, supra. In 1826 laufl was granted fen- ecclesiastical pur- 
col. 1308. poses to the church building commissioners, and 

on a portion of this land Trinity Church was 
Puture Church.] — A gift for the endowment built ; the remainder of the land was conse- 
of a future clmreli is not void under the Mortmain crated as a burial-ground, but it had ever since 
Act. iSiivirtt V. Ilerhert. 41 L. J., Ch. 388 ; its consecration Ijcen intended to reserve a por- 
L. E. 7 Ch. 232 ; 26 L. T.‘7 ; 20 IV. 11.270. tion as a site fur a parsonage when funds for 

A testatrix uave the residue of her personal building could be obtained. The burial-ground 
estate to trustees upon trust to be by them had, before the date of the will, been closed by- 
applied in aid of erecting or endowing aii “ addi- act of parliament, and the portion intended as a 
tioual church” at A, Held, that "‘additional site for the parsonage had been used by the 

church” was not limited to' a church added incumbents of the church as a garden Held, 

between the dates of the will and the death of that the bequest was good to the full extent, 

the te.statrix Ih and not merelv to the limit of oUOZ. allowed by 

■13 Geo. 3, c.AoS. Cre.iiui:eU v. Ore-wMl, 37 
Inquiry directed.] — An impriry was directed -E. J., Ch. 521 ; L. E. 6 Eq. 6'J ; IS L. T. 392 : 
whether the residue ccadd be laid out or employed 16 W. E. 699. 
in aid of erecting or of endowing an additional 

church at A. .Ih. ... 8. Apportioxjient oi^ Charitable Gifts. 

Bequest ol fund to he applied ‘‘ in or about 

restoring, altering ami enlarging and improving Finality of Order.] — ^^Vhere under the Church 
the church, paisoiiuge-hoiwe and schools.” An Eiiihling Acts <li.strict parishes have been severed 
inquiry was directed as to which of the three from an oj'iginal parish, and the ineomoof a charity 
specified objects was erected on land ah'oady in belonging to the original parish has been appor- 
mortmain, and as to the sums required. The tioned by an order of the coui't among such 
legacy (0 prevail to that amount. C!iu)iij))iej/ v. district parishes and the remainder of the- 
Dari/, 18 L. J. Ch. 268 ; 11 Ch. D, 949 ; 40 L. T. original parish, such order is not final, and may 
189 ; 27 W. E. 390. be dischargctl or altered from time to time by 

the court when clianges in the distribution, of 
Pure and Impure Personalty.] — Under 43 population or other circumstances shall make 
Geo. 3, c. 108, the legacy was payable out of the such alteration desirable. Cumjxlrn. Charities, 
imjiui’e i)ersonaliy to the extent of .500/., in In re, 52 L, J., Ch. 780 ; 24 Ch. D. 213 ; 18 L. T.. 
addition to ihe auioiiut which, under 1 he gener.nl .521 ; 31 W. E. 741. 
law, would be attributable to it out of pure per- 
sonalty. Ih. Practice under 8 & 9 Viet., c. 70.]— Applica- 

Where pure ami impure personalty is given tions, under the 8 & 9 Viet. c. 7<), s. 22, Eor the 
to trustees to erect or endow a church they are aiiportioument of charitable gifts given to a 
entitled under 43 Geo, 3, e. 108, In addition to the parish, betivcen a parish district formed out of 
pur(! jK.n'.'^oiuilly, to ;5U0/. out of the impure it and the remainder of the parish, ought to be 
per.-sOiitdry, which should be a].)plied in the orec- headed both in the matter of the S and 9 Viet* 
lion 01 the ehureli. Siunett v. Herbert, supra. c. 70, and in the matter of the .52 Geo. 3, c. 3 01. In 

such apjdioations it is iiot necessary to allege Ol' 
Eepair and Decoration,] — One devises 500/. prove any abuses in the past or exlsti ug maiiage- 
to the ehureli of St. Helen’ .s : this is good, and ment of the charities. West Ham Ckartiics, hire, 
be]ougstotheeluu'ehwardcns,andtobcemploycd 2 .Ue G. & Sm. 218; 17 L. J., Ch. 411 ; 12 Jur. 
in repairing and adorning the church. Att.-Cron. 783. 

V. llnper, '1 \\ W. 125. 

Between Divisions of Parish.] — The parish of 
Endowment — Meaning of — Mortmain.] — A. W. H. was formerly divided into three divisions, 
gift of residue to trustees for “ the endowment called S., P. and C,, and charitable gifts had 
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])een inatlo to ilie parish of W. I-T. for these treasiTrers, secretaries, and 'Inuikers. lai’ye sums 
(livisions separalely. A district parish was of uioiicy were raised ijj- pirblie suhseriptiou. 
formed our of the S. division, and another The first ajipeal sfateil riiat the cotuminee 
ilistriet. parish was made up of the r. division : — dc.sired, in the first iiistaime, to s(iek remedial 
Held, that, under the iwo acis, the gifts given measures for one, send ion. viz., that of the nortli, 
for ilie hi. division njight be apportioned hetwoen or Pontonvillc, end of the iiarish ; tliai tlie appeal 
the district parish, fonuing part of the S. divi- wars for the north, and that the objeots were to 
•sion, and the remaining jiart of the S. division, defray the expense of a new ]5aroeliial act, to 
and that the gifts given for the P. division compensate the incumbent for any loss whicli lie 
might be given to the new district parish made might .sustain by the seveiunce of the ehaiicl-of- 
«p of the P. divism^^ . ease from the .soirtli endj to enlarge the chapel so 

as to supply, if possible,, a number of free 
On what Principle.] — Two schemes being sittings, to provide an emlowment fund, and to 
thereuiion ^moposed, one of apportionniont erect a ])arsonage-housi; ami schools, 'i’he second 
according to the gross pojmlation of the appeal stated th.at the plans of the eomniittee 
<listricts, the other aeeoi'ding to the jiopnlation, were so far altered that, they sought funds im- at 
ineduding only occu])iers of houses of the annual least three new ehurches, with free sittings, an 
value of \'d. and under; t.he court adopted endowment fund, schools, and parsonage-houses ; 
the ap[>oriionment according to the gro.ss popula- and the third appeal .stated that the first 
tioii. i7;. ■ object of the committee was the erection of 

tliree new churches, llie first to be ei'cctod in 
Parish divided into Districts.] — In a parish Peutonvillo. Part of the moneys suhscrihed 


divided into districts under the Church Building was expended in the erection of schools atid 
Acts there were cert.ain charities di.stributable establishing benefit societies ; and the remainder 
among the whole of the parishioners. They w.as invested in the funds. A new church was 
were vested in sejiarate trustees, but were sub- in the course of erection in the north, or Pen- 
ject to the administration (tf the incumbent and tonville. district, and another was proposed to 
churchwardens and inhabitants of the ancient bo built iu the south distri<?r. of the jiarish. On 
parish in vestry .assembled ; — Hold, upon an an information at the relation of certain of the 
application made under S & H Viet. c. 70, that trustees: — Held, that the balance of the fund, 
the charities were apportionablc between the after paying lHU/i. to the incumbent, and the 
several district })avishes and the rem.aining p.arts costs, ought not to be divided, but the whole 
of the whole parish. JJivuqitim (Innumheuf). .applied towards the completion of the church in 
Ex pdvtc, 0 De G. k. yin. 02(1 ; 22 L. J., Ch. 281. the Pentonville district. Att.-Gcn. v. Panaall, 

7 Jur. (N.S.) 818 ; 4 L. T. 894. 

Principle of 8 & 9 Viet. c. 70.] — The 

sound view of 8 & 9 Viet. c. 70, is that the court Easter and other Oi'EERING,s. 

has a discTetion, in exercising which it should be , 

guided by the consideration whether tlic adminls- G-enerally.] — Oblations, obventioiis, and offer- 

kratioii of the charity i.s i)rejudieially affected ings are one anti the same thing; though obveii- 
by the division of the' parish i'nto di.stvicts. Ih. tioii is the largest word, and is in the nature 

of tithe. Offerings are. reckoued among per- 

District Parish.] — A di.strict parish carved sonal tithes, and such a.s arise from the labour 
out of the original parisli, and forming a new and industry of the parishioner are payable by 
ecclesiastical district, is not entitled" to an custom to the p.aison or vicar, either occasionally 
apportionment of the income of a chaj-ity which at sacraments, marriages, burials, chiircliing of 
was to be applied in the ” reparation, oruaiuent, women, ikc., or at constant .stated periods, as at 
and other ]iecess.ary oec.asions of the p,arish Easter, ikc. By statute 2 & 8 Edw. (I, c. 18, they 
church” of the original p.arlsh. Att.-Gcn. v. .are to be paid to the parson of the parish where 
Love, 28 Bear. 499"; 2G L. J., Oh. .089; 8 .Tiir. the party dwells. 2 Inst. (119, (UlL Gmirnfn 
<^N.S,) 948. Ca.'io, 11 Co. Kep. Ifi ; Laicrcnco v. Jones., Eunb. 

A new church, suhstiliitcd for the original 178. S. C. 1 E. & Y. 891 ; Egenton v. StAll^ 
•church, is ccpially entitled to the exclusive Painb, 198 ; 2 Wood, 2.50 : 1 E. A Y. 818 ; 
benefit of the charity. Ih. Cucthm v. Eilwucds, Ainb. 72. 

The gift of a piece of land, to apply the rents 

for the reparation, ornaments, and other neces- Easter Offerings. J—Easter offerings are due of 
sary occasions of a iiarish church, is iu its common right, Ihougli demanded by custom, for 
purpose indivisible. Ih. they are a composition for common tithes. Ih. 


■ Jur. (N.S.) 818 ; 4 L. T. 894. 

9. Easter and other Oi'EERiNG,s. 

G-enerally.] — Oblations, obventions, and offer- 
iigs are one anti the same thing; though obs'en- 


Gift not apportionahle.]— -Wlrcn real estate 
lias been from time immemorial vested in and 
applied by the churchwardens of a jiarish for 
the use and repair of the parish church : — Held, 
that such a charity is not a charitable flevisc, 
bequest or gift made or giveix for the use of the 
parish within 8 & 9 Viet. e. 70, s. 22, and is 
therefore not apportionablc on tlxe parish being 
snbdivitlcd, and other cluirche.s erected, and 
new parishes constituted. Wanchioorth Church 
Estate Chncitij, In re, 40 L. J., Ch. 1.57 ; L. K, 
6 Ch. 29(i ; 24'L. T. 248 ; 19 W. II. 456. 

In answer to three printed circulars or public 
appeals, headed “ Deplorable .spiritual destitu- ; 
tion” in a parish, tlie first two of which set 
fforth the names of trustees, of a committee, 


Custom excluding Common Law Eight. ] 

— Upon the question of the right of a vicar to 
Easter offerings, terriers in support of the claim : 
were produced, dating from 1727 to 182.5, all of : 
which contained the following Easier offex’- 
ing,s. Every eommuuicanl, 2tl. ; every cow. 2(1 . ; 
cvei'y ])lough, 2cl. ; every foal, 1a-. ; every hive of 
liees, 1(1. ; every liouse, 'Alpl. ; — Ileld. first, that 
the -texTiei'S were evidence of a custom so as to 
exclixde : the eomxnon..law right to Easter .offer- 
ings. Jhg. V. Hall. 7 B. & 8. 642 ; 85 L. J., 
M. C. 251 ; L. li. 1 Q. B, 682 ; 12 Jur, (N.S.) 
892. 

Held, .secondly, that tlxe custom attached im- 
metliately upon the building and occupation of a 
new hou.se, and was not confined to houses in 
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cxihteneo at the time of the making of the i 
terrier. Ih. i 

-Held, tlih'dly. that the word conniinnicant 
mu-t he imld to ajijily only to such as actually 
eommtmed. Ih. '■ 

_ Hel( L ; i'oiu'tiily, that the word communicant 
did nor override the whole terms of the terrier, 
hut that the filet of a f.ersou being a non-ce.m- 
inujiicivnt, and as such exempt individually 
from tiie cltitrgo, did not exempt him from piay- 
meiif of tlie ofclier items enumerated in the 
■•■terrier. .17/,.. ,:.■■•■, ■■^ .■ ■ 

Upon an !i[ipeiil to quarter sessions, umler ihc 
7 k S V\'iU. :t, (a d. s. 7. against an order of ;iuK- 
1 ita-s, evidence in iiddition to that adiluced before 
the justices may be given. 

_ Custom disputed.] — An Easier offering 

of from hou^t.'keepcrswascliumeilbycustom, 
atul summary proceedings under 7 k ti Will. il. 
c. f). s. 1, wen; laken to ettfurce payment : — Held, 
than tile justices, on the iittorney for the parly 
.summoned stating before them that the custom 
was honu tide disputed (there being nothing to 
shew that it was nra so), ought to have forborne 
to give any judgment in the matt.er : and that 
tlan-efore an order made by them afterwards was 
had. licj. V. Kidd, K; L. T. 2(JH. 


Injunction to Restrain Ringing.] — An injunc- 
tion wa.s granted by a court ot equity after a 
trial at law. to restrain the ringing of the bells 
of a Ilomau Catholic church, so as to occasion 
any nuisance, disturbance and annoyance to the 
plaintifl:, who resided verv near toAhe church. 
Sdtaif V. Ih Held. 2 Pina (jr.s.) Iil3 ; 2,1 L. J., 
Ch, l.o:i : 16 Jur. 320. 


-Sen post, XYI. i. 


Control and Ownership.] — The control of the 
church liells belongs to the incumbent, hut, to 
constitute an cc.elesiastical offence, it is not 
sntHoienr- to allege tliat the ringing complained 
of look place without his consent ; it must bo 
against his wishes, expressed either in a general 
or particular prohibition. Daunt v. Crocker, 37 
L. .1., Ecc. 1 ; L. li. 2 Ecc. -tl. 

Eidess the incumbent of the church consents, 
the parishioners cuTinot, except on the occasion 
of divine worship, procure the ringing of t)ic 
church hells. Ih-dknnd v. 117/1, f, 6"L.'’T. 630. 
S, P., JIarrmm v, Fnrhes, 6 Jur. (X.s.) 1353, 

Bell-ropes.] — The property of the bell-ropes 
of a pairish church is vested in the church- 
wardens. Jarhton v. Adamf;, 2 Scott, 5510 ; 
2 Bing. (K.c.) 402 ; 1 Hodges, 331) ; 5 L. J., C. P. 
70, See riarr'aani v. Bound, 2 H. k W. 18 ; 6 
H. k M. 422 ; 4 A. k E. 700. 

Interference with Ringing,]— In an action for 
placing lighted brimstone in a church tower, 
W'liereby the plaintiff, who, with others, was 
ringing the bells, was atiuoyed by the fumes, tlic 
defendant pleaded tlie general issue, and that 
the plaintiff was wrongfully in the chure.h tower 
making a disi iirbance, and that the rector 
requested him to depart, and that, as he would 
not, the defendant, Vry the command of the rector, 
placed and lighted the brimstone, to cau.se the 
plaintiff to depart : — Held, that to support the 
special plea evidence must bo given of the 
request to depart, and also of the rector’s authority 
to the defeiulant to put the brimstone. Emm 
, y, Dislc, I Cai\ k P. 5(52. 

Held, also, that to entitle the plaintiff to a 
verdicr, on the gcnei’al issue, the jury must be 
satisfied that the plaintiff sustained some sub- 
stantial damage from the fumes of the brim- 
stone. Ih. 


Custody of.] — The lawful custody of the keys 
of the church belongs to the incumbent. Bed- 
hvul T. Wait 6 L. T, 580. 

And a mandamus lies to deliver up tlio keys of 
a church. A/m//,, 2 Chit. 255. 

The reel or has the freehold of the church, and 
the kevs are his propert v. Bitch i/o/s v. (hrdiug- 
Icy, L. 11. 3 Ecc. 113 ; it) L. T. 2(5. ' 

Possession of Chapel by Delivery of.]— The 
delivery of the key of a chapel to ihe plaintiff 
for the purjiose of jireaehiug therein, which 
chapel the plaintifl! had conveyed to the defen- 
dant by a deed of -which tlie validity was ques- 
tioned, was held not sufticient possession to 
enable the plaintiff to maintain trespass, where 
the defendant had made a forcible euiry upon 
the plaintiff's sul/scquent refusal to re-delivcr 
the key. Brrctl v. Broicuc, 5 Bing. 7 : 2 M. fc P. 
12 ; 6 L. J. (O.S.) C. P. 194 : 30 Pi. E.'.526. 

12. Register Books. 

Custody.] — Where a rectory is in fact void, 
although one has acted as rector and appointed 
an officiating chaiilain, the court of queen's 
bench will not grant a mandainus, at the 
instance of one of the churchwardens, to compel 
a wrongdoer to give up the register books of the 
parish to the chnrchwai'dens, as there is another- 
remedy. Ilolhuc.i i/, dko in rtt\ Bea.y. Cumley, 

3 W. E. 247. 

When a benefice is full, the incumbent is the • 
pro]ier custodian of the parish books, and, 
semble, if ^'oid, the churchwardens. Ih, 


XVI. DIVINE SERVICE. 


■What is Divine Service.] — Reading prayers or 
a sermon in a private family is notr per&wming 
divine service. Divine service is an expression 
often used in act.s of parliament which directs the 
reading of jn’oclamations after ilivine service, 
Hr/rJco V. ATm't/i, 2 Atk, 45)9. 

Right to, in Parish Church.] — Parishioners 
have a right to demand that divine offices should 
be celebrated in tlieir own parish church, unless 
such right has been limited by lawful authority. 
Sf. Earid'u (JJi.hoji') v. Be Butzen (Baron}, 7 
Jur. (N.s.) 884, 

Accordingly, where a person dismantled, with- 
out legixl authority, the church, which ivas very 
dilapidated, of one of three adjoining parishes 
(the greater part of which he owned), he was 
ordered, although there was a new church with 
sufficient accommodation for the three parishes 
built in one of the other parishes, and the three 
parishes -were united by order in council for all 
ecclesiastical purposes, to restore the ancient 
church to the state it was in -when he dismantled 
it, and to pay costs of suit. Ib, 


iC 

T. 
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the subject in liis chapel in_ the tcnni ; also 
from issniii" placards auiiouiicing Ms iuteniieai 
to prciujli the sonnou. Vurkcf v. rimu^ Buy 
Ci)>it»ihiiit)nrr,s, "1 IV. R. S-lo. 

Witliout licence,] — An inhibition, signed 

at the bishop’s desire by a vicar-general of a 
diocese, and under the seal of the Consistorial 
Court, forbidding a strange clergym,au to jneach 
in the diocese, is, in fact, tbe inhibition of the 
bishop, and is not a Judicial act reqiririiig a 
urevious citation. Doirn (did Ciunio)* 

V. 3DUer. 1 1 Tr. Ch. 11. (Ap}).) i.-Mi v. ; 5 T,. T. Sn. 

A bishnn of one diocese lias the power to inhibit. 


o EEEBDOS. COi[MU^’■IO^'-TABLE AND SER- 
VICE, Ornaments and Vestments. 

Reredos,] — A reredos, of which the central 
compartment consisted of a sculptured panel 
renresentiiig the crucifixion, having the figure 
of the Saviour on the Cross, and the figures of 
St, John and the three Marys.on either side,, all 
such figures being in high relief, was erected in a 
ncwly-bnilt parish church. The bishop of the 
diocese refused to consecrate the church unless 
the central compartment of the reredos was 
removed, and it was accordingly removed, and 
the church was consecrated. Subsequently the 
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Lav.Ti-'iK't! an(l tliti r.losPCMl Virgin. In the parish cliurcli is a chnrch ornament within the 
lefr-liaiiil f.iiniiariment ti'j:iire? repr'osonting St. meaning of the rubrics; but, it not being 
Htejile.m :ini1 St. .luhu : the funr iast-montioned proscribed by them, nor being in any way 
hgiii-f-: being reprc'ijuteil with their faces turned neces.saiy or subsidiary to the }>crfonnance of 
towards Die cent re emu part meat of ;the reredos. the services of the chiu’ch, a faculty will not be 
Tt- ^initL of tlte faerdt.-s was not oitpo.sed : — granted for one. v. Jloirrnn, -AS L. J. 

Held, that tl'.ero would be danger of the repre- Eec. 7 ; L. II. A Ecc. 207. 
ponlatioii conttiinod in the centre compart- 
ment tif tlic reredos being abused ly receiving Stations of Cross.] — Semblc, that the set of 
'•‘■up I'tiriou'' nnetmice,"' ’Ti rite '•en='e explained deimcatiorih u cd in Eoman Catholic cliurchct., 
in {'/i/iiDi V. .ni/IaiZ/fh- (^l T. lb, at i>p. S.'52, and commonly called “ Stations of the Cross and 
ot s"g.") ; and (hat. thert furo. the cotirl ought, in Passion,” are docoratioim forbidilen by law in 
it-, tlNcrerion. to refuse to stinction its introdne- churelies of the Church of England. Cliftoiix. 
lion into the ehnreh. NC P\m,oiioiu llhhdale, 1 P. D. Sit) ; Ilf. h. T. A32. 

/,v re. P. lb PC. 

Tlie eliancellor of the dioCese of iiranchester Communion-tahle.] — A stone .structure of great 
ilocived a ftimilty to, is^ue for the erection in a weight, and iinnly irnhedded in the tloor of the 
parish elitireh of that diocese of an enken reredos church, .=io as to ho immovable, is not a commn- 
•.ilioiif eight feet In heialit, in the form of a nion-tahlc witliiu the meaniug of the laws, 
J ripryeli witli paint' >1 paticls. of v.'Lich jintiels the canons, and constitutions ecclesiastical of the 
two :-idi! mios of ivings, being Jiiuig to the centre retdm, neither do these laws authorise the crec- 
jianel hy hiiige'^. could he »;losed over it when tion of a credence-table. Faulkner LUvhfdd, 
tlivine service was not being jiorformed ; the 9 .fur. 234. 

coat re panel to have painted thereon ii represen- Communion-tables to be used in churches 
'Union ot! the Last Supper, and mi the one wing should be tables in the orilinaiy sense of the 
to be repi'e.-:ented in painting "The Agony in word, made of wood, tiat and movable, and 
thcGarden.” anil on the otlier-Tlie Itiseii Clirist capable of being covered with a cloth, having 
with the !MaiT.< at the Tonib” ; the reverse sides no cross attached. Liddell v. Wentcrtun, and 
of the wings to be plain ; the whole to be Liddell v. Beal, n W, ll. A70 — P. C. On appeal 
surmounted by a figure of Our Lord carved in froni.i/;. 179 — Arches Court (AW. R. 137 : 1 Jur. 
plain oak eighteen inches higli. between figures (N.s.) 117S — Consistory Court), And see report, 
■of Moses and Elias of the same height beneath imblished sGpavatel3% by E. F. Moore, 1857. 
pillared canopies connected by an arch of Credence-table, and altar cloths of various 
fracery work over tlic central figure, and ilauked colours, allowed. Jh. 

by angels. The faculty so decreed to be issued Linen cloth, with embroidered or lace border, 
was required trj contani a proviso that the at the administration of the sacrament, not 
triplyeh was always to remain open during the allowed. Ih. 

jiei'formauce of Divine seiwicc. Sb. Jtdui, A parishioner brought in an act on petition to 
Feudlchuvif v. ParidiitDh ru, P- 17S- enforce a monition, alleging, that it was in gimt 

r^pon a rereilos erected for pnrjiose of decora- part uncoinplied with ; first, that a- metal cross 
tion in Exeter Cathedral by the dean and chapter had been placed on the sill of the great eastern 
■of Exeter were sculptincd representations in wimlow of the church, above the communion- 
high relief of the ascension, the transfigur- table : secondly, that the table which had been 
jitioa aiul the descent of the Aloly Ghfist oii'the substituted for a stone altar was not a flat table, 
■day of Pentecost, with llgnres of the apostles but bad an elevation, or .super-altar; thirdly, 
delineated as forming part of the connected that the Ten Commandments were not set up on 
.representation of the historical subject. On each or against the east end of the eliureh, over the 
side of the reredtjs, as iinials to its architectural coniraun ion-table, but were set up against the 
form, was a seiiarato figure of an angel. The walls on each side, of the chancel screen. In the 
Bishop of Exeter, at a visitation of the eathedml answer it was alleged, that the monition had 
•iif the dean anil chapter, held the structure to be been obeyed ; that the cross was disconnected 
illegal, and onlercd it to be removed : — Held, with the communion-table ; that the table was 
that altliongh the bishop, as ordinary, in the flat, the elevation being a movable lodge of wood 
exercise of his visitatorial power over the cathe- at the back of the table, on which Die canrlle- 
dral church of Exeter, cannot at his discretion sticks were placed ; and, lastly, that, on account 
oj’iler a}]y alreration in its fabric, it was within of the structure of the church, ihe congregation 
his jurisdiction to find that the sculpture hail would not be able to read the Commandments if 
been unlawfully erected, and on that deiiuite they were jilaced over the communion-table:-— 
legal ground to order its removal, I'liillpottK v. Held, that tlic monition had been substantially 
Bo lid, ^ A1 L. J., Ecc. 41 ; L, Pi,, (i .P, C. 435 ; complied with ; iinst, as the metal cross was a 
32 L. T. 73 ; 23 W. R. 491. legal ornament, and was not attached to the 

Hold, also, that the structure was not illegal, communion-table. TJddell v. Beal, 14 Moore, 
and that so nmcli of the decree of the court of P. C. 7 ; 3 L. T. 218 ; 8 W. R. 5(>9. 
archc'. as reversed the order of the bishop direct- Held, secondly, that the wooden ledge on the 
ing its removal must bo affirmed. //;. communion-tablo w'as not a superstitious orna- 

The 3 4 Edw. (5, c. 10, "for the abolishing ment, or contrary to law. Ik. 

and puffing away divei's books and imagc.s,” Held, thirdly, that the placing of the Ten 
remains iinrepealed, but must bo taken to apply Commandments against the walls on each side 
■only to image, s, <.ke., which have been abused, or of the chancel screen was, from the structure of 
are likely to be abused, by giving occasion to the church, a substantial compliance with the 
superstitions and idolatrous practices, not to such monition, and was not an evasion. Ih, 
as ai'c merely decorative. Ih. Kemble, that ornaments which have been 

illegally or irregularly placed in a parish 
Baldacchiiio,] — A baldacchino, or marble church by the incumbent, cannot be lawfully 
canopy, erected over the communion-table in a removed, save under the sanction of the ordinary. 

42—2 
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ItUcluiuis V. ConHwiIey, L. E. 3 Ecc. 113 ; lU Clifton, H> L. J., P. C. 27 : 2 l\ D. 270 i 3t> L. T, 
T. T 9R 805. 

■ ■ The rubric direeia that the bread used in the 

Cross or Crucifix.] — Crosses, as distinguished administratinnof the cmunnniidij diall be Ijrciker. 
from cruoifixes, when used as mere emblems of ijy the jiriest during the course oE the priiyer nE 
the Christian faith and not as objeets of super- nonsecration. iuit it does not require tliat tlie 
• stitious reverence, m:iy lawfully be erected as bread so used should be of any i)artioular shape, 
architectural decorations of clnrrches. Lidddl v. The bread mar be wiifer bread, or lu’cad made in 
Wntorton, and Liddell v. Beal, 5 W. R. 470— the special fashion ami shape of circular wafers, 
P. G. On appeal freni, JZ», 179 — Arches Court (1 Bipliindour v. Pwre/unv, 39 L. J., Ecc. 28 ; E- R* 
Jur. fK-.s.) 1187 ; 4 W. R. 167— Consistory Court). ;j Eec. (it). 

A movable wooden cross, without the sanction The mlininistering wafer br(;ad to coninnnn- 
of a faculty or the concurrence of the parish- cants at the communion is unlawful, jrrhln'tx. 
ioners’ churchwarden, but with tire concurrence r„rrh:),s, supra. 


of the, vicar’s churchwarden, was, by the vicar’s 

authority, placed on a retable or xvooden ledge at Consuming Remnants.] — To use excessive 

the back of ami immediately above the com- I'cverently consuming the remnants of 

raunion-table in a parish church, with the consiicrated elements in the ehurcli aft (u the 

intention that it should remain there permanently, pciiodiction ami the conclusion of the 
Two days afterwards the cross was removed by ecclosiasrie,al oitenee. Rend v, 

the pari.shioiiers’ churchwarden, without the r7y;.v/a>/A. siua-a. 
authority of a faculty, from the rctable, and 

taken by liini out of the church, and retained by Agnus Dei.]— Xor is the singing 

him. In a criminal suit promoted by the viear ^y^nls taken out of the^ Bib! 

in the court of arches against him for having recciition of the elements, if the s 

removed the same :— Held that the crass, in the aelaved therebT. Ih. 

position which it occuijicd while m the ctiuieli, unlawful for a iiiiuister of the 

is forbidden by law ; hut, a.s both parties were m to cause to be said or sun 


- Agnus Dei.] — Xor is the singing a hymn, 
ting of words taken out of the Bible, befoire 
mention of the elements, if the service is 


position which it occuijicd while m the church, milawfid for a iiiiuister of the Church 

is forbidden by law ; hut, a.s both parties were in cause to be said or sung during 

the wrong in having acted without a iacuity, tlie performance of the service for the adinin- 
snit was dismissecl without costs v. communion, after the prayer of 

Burst, 45 L. J., P. G. al ; 1 i. I). 3<.i ; An u. i. consecration, and before the reception of the 
37 ; 24 W. K. 1019— P. C. elements by the communicants, the hymn or 

Screen.]-Onthe top and in the centre iwer known as the Agnus Dei ^rthi v. 

of a screen, stretching .aci4s a church at the MzekowrL^e, L. R. 4 Lee. 2PJ ; 32 L. l.M. 

entrance to the chancel, was placed a figure of , „ ■, ..p 

the Saviour on tlie Gross, in full relief, and about Eastward Position.]— f ie adoption of 

eighteen iuclies long, facing the congregation the “eastward position during tlm eniiiei part. 
Held, that the faculty authorising tlic erection of of tlie service before the I'tayer oh eonseerationi 
the screen, having been granted without any explained. v. supra, 

knowledge that it was to be surmounted by a A clergyman stood during the Mhole ot thu 
crucifix. ''dal nut authorise the erection of the prayer of coiisecrutiou in the comiuuniuu service-, 
crucifix! which, therefore, in tlie absence of a between the body ot the people and the table, 
proper faculty, had been unlawfully sot up and with his back to tlie people, so that the greater 
retained. RitUdnle v. CUftim, 46 L. J., P. C. 27 ; part of the people could not see Hie breaking of 
2 P. D 276 • 36 L. T. 865, the bread or the act of taking of the cup into lu,^ 

Held, that the ordinary ought not to grant a hands, and the side of the table at which he .so- 
faculty for the crucifix, it being in danger of stood was not the north sule:— Held, tlmt such 
becoming the object of superstitious reverence, a po.sitioii was uiilawiul. Hem it v. liucUas, , 
jj, ‘ suiira. 

■ , , A. 1 T ^1 It is not unlawM foiv the officiating mmister, , 

Holy Communion— Mixed Chalice. J— In the ,javing ilie prayer of consecration in the 

celebration of the lioly conimuuioii it is not an pfjnnnmiVm service, to stand at the west side of 




Holy Communion— Mixed Chalice.]— Tn the saying ihe prayer of consecration in the 

celebration of the lioly conimuujoii it is not an conniinuion service, to stand at the west side of 
ecclesiastical offence to adrniiii.ster wine with coinniunioii-tahle with his face to the east 
which some water has been niixed beforehand, people, provide>l that the 

such mixing not taking place in or as part of the present, or the bulk of them, being- 

service. JLdiheH v. Furehns (Ij. R. 3 i . G. 6<->u) py^perly placed, are able, if they wish it, to see 
disapproved on this point Itfwl v. LinciUii tlie bread and take tlie cup in ids. 

CBiship), 62 L. J., r. C. 1 ; [1892] A. C. 644 ; 67 jikMulo v. CUfhm, 46 L. J., P. C. 27 ; 

R.T.128; 56 J.r-72,5-P. G- 8. P., ^ ^ ^ 

V. 39 L, J., Ecc. 2S ; L. R. 3 Ecc. 66. Semblc, tiiat eviilence that persons sitting; 

Tiio administration of wine mixed with water, behind the officiating minister emilii 

instead of wine, to communicants at the com- pei-form the manual acts mentioned 

munion is unlawful, although the mixing of Bullieicut to estalilish the charge of illc- 

water with the wine, is done privately, belore the . , 

service. LRhhcrt v. Puridias, 7 Moore, P. C. ‘ 

Sa rr ^ ’ M^anual Acts.— The manual acts must be- 

J.9 « . tG SJ&. perfonnetl so as to be visililo to tlie ooimiium- 

Wafer Bread.] — It is not unlawful for cants. Read v. Lincoln (iZi-i-Zm//), 64 L. 1. 149 ^ 

the minister to use in the administration of the [1891] P, 9. 

communion broad made in the form of circular _ . ,, • „ 

wafers, provided that the substance is bread Sign of Cross ]—Maknig the sign of Hie 

such as is usual to be eaten, and not a compo- cro-ss during the absolution and the benediction, 
sition. of flour and water unleavenetl, such as is a ceremony additional to the ceremonies ot 
the word “ wafer " usually denotes. Ridadale v. the church, and is uiilawiul. 1 o. 
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— — Liglited Candles. - -Ti") take part without 
objetdion iu the ssu'vife vvliile lights are burning 
on the holy table ;it a time when they are not 
reipiireil fur the purpo'u of giving iight is not an 
of‘eIe'.i^^^t^^.•al orh-uce. A eiergynian who take.- 
part in the service in a church in which unlawful 
firnameiits are pre-veut does not necessarily use 
such (jriiaiuents as a matter of ceremonv. Baul 

V. Ll:irin/i t7y/.v',e/0. (W b. -k. P. b. l": 

A. C. .‘Ul : (-.7 L. T. 12,S ; .-,(1 .1. P. 727.—?. 0. 

ft is nnla\vfii] for a uiiuistt.'r of the Church of 
EngliiJti to use lighteil cnmiles on the com- 
ruuiiion-tiil.Ie. or on a l<;d,ee immerliately above 
the table during the lierforniance of morning 
pi'ayiT. when -iieli candies an* not wanted for 
the purj.iwe of eitine liodit. M-niin v. 
J/oum'hu'. L. 11. -1 Ccc. 2711 : :{2 L. T. ."xiS. 

To cause llLdi'ol cmdle- to l.e held one on 
oaeh .side of the ininisier wlieii reading the 
gospi'l. sucli lighn.'d candles not beittg required 
for the jjurpose of giviiie light, is unlawful. 
jSr/nuirr v. II 'or. ;g) L. J., Eee. 27. ; L. II. H dice. 
5H ; 21 L. T. 7(li;. 

The cereinmiitil lighiing atid Imruing of catalles, 
pl.aced on ;i lodge or a shelf over the communion- 
table, and of candles placwl on each side of the 
table is. during the cummuniou service, unlaw- 
ful. JJ. 

Incense.] — The ceremonial use of incense 

Emnieciiatoly before the celebration of the com- 
munion, so as to be preparatory or subsidiary to 
the celebration of the communion, is unlaw- 
ful. Ib. 

Prostration and Elevation.] — A clergy-- 

man having been admotiished not to kneel or 
prostrate himself before the consecrated elements 
during the piuyer of conseoratioti in the com- 
munion service, and having afterwards been in 
the habit, during the j.rayerof consecration, of 
bowing down towards the communion-tabic after 
replacing the bread upon it, remaiidng .some 
seconds in that j.osition witli his forehead so low 
that it almost touched the table, .and having 
been in the habit of doing the same thing after 
K'eplaefng the cup : — 11 eld, that the munition laid 
been disiibeyecl iu respect of prostration. Murthi 
V, Maelionofhii^ 7 Moore, P. C. (N'.s.) 239 ; 4() 
L. J.. Ecc. 1 ; L. H. 3 P. 0. 409 ; 24. L. T. 201 : 
19 W. B. .145. .S. P.. 39 L. J., Ecc. 1 1 : L. R. 3 P. C, 
5.2 ; 18 WML 217. 

Aclergyman li.aving been admonished to .abstain 
from the elevation of the cup and paten above 
his head during the j.rayer of consecration in the 
commuuiuu service, ami having afterwards been 
in the hahii during the prayer of consecration of 
elevating above his head, not the })aten, hut the 
bread, the judicial comiuittcedccidotl. the accused 
.admitting ttinf the elevation of the bread was 
equivalent to the oie.val ion of the paten and they 
being of that opinion, that the munition had been 
disobeyed in iv-jieet of the elevation of the 
paten.' .. Ib. ■. ■ ■ ■ ■ ■ 

Tlie committee expressed an opinion that an\' 
elevaliun of the elentcnts, as distinguished from 
the mere act of removing them from the table 
and taking them hito the hand of the minister, 
is illegal. Ih. 

Adoration.] — The articles and formularies 

of the church I'oi’i.id all acts of adoration of 
the elements in rhe coumimiion, ti’bejfpard v. 
Jknuen. 41 .L. J.. Ece. 1; L. R. 4 P. G. 350; 
M h. T. 92.3 ; 2U W. R. Su4. 


Elowers.] — It is lawful to place vases of 

flowers on the communion-table, uml to keep theta 
there during the service, provided they are used 
as decorations onlv. Mpliiihdune v. Furcha-^, 
39 L. J., Ecc. 28 ; L. 11. 3 Ecc. (iii. 

— — Vestments.] — A clergyman of tlie Church 
of England wore on differentday s. while ofliciatiug 
in the celebration of the holy communion, a 
chasuble, a tunic and an aib :— Held, that each 
of these vestments was unla-wful. 'llelbert v. 
Fundttu-. 7 Moore. P. C. (N.s.') 4(18 ; 40 L. J., 
Ecc. 33 ; L. R. 3 P'. C. 60.5 ; 19 W. R. S98. 

It is not lawful for the ofliciating- minister to 
wear during the .service of llie communion the 
vestments known as an. alh and a chasuble. 
Fifhdcdr. V. CH/foii, 46 L. J., P. C, 27; 2 P. 1), 
27(1 ; 36 Ij. T. 865. 

Advertisements of Queen Elizabeth.]-— 

The incumbent of a {tarish church -was charged 
with wearing, when ofliciating in tlie communion 
service, vestments called a chasuble, alb, amice, 
maniple and stole. At the hearing of the suit, 
the cliargc was proved ; but it was submitted on 
his bebaif, that, as the promoter had not proved 
the advertisements of Queen Elizabeth, he had 
failed to establish that the vestments were 
illegal : — Held, that the court was bound to 
follow the ruling of the privy council iu 
lUdsdule V. Clifton (2 P, D, 276), and that 
it was unnecessary for the promoter to prove 
the advertisement. Comlbe v. Edicards^ 2 P. D. 
35-i. 

Suhrics, Construction of,] — Sec post, 

XIX., col. 1326. 


I Eight to.] — The alms collected, whether at the 
I offertory or during divine service, in a pro- 
; l)rietary chapel, and having a district assigned 
to it, belong as of rigid to the rector of the parish 
in whicli the chapel is situate, to be tlisposed of 
as he and tlie churchwardens shall direct, and 
i that notwithstanding 14 ic 15 Viet. o. 72 (Ir.), 
JJoicdnll V. Ilen'ltt, i'O L. T. 823. 

The court declined to order a decree or a cita- 
tion in a criminal suit to issue against a clergy- 
man ofliciating iu a chapel to wliich no district 
was assigned, for refusing to pay over to the 
incumbent and churchwanlcns of the church of 
the district in which such chapel was situated 
the alms collected at the oifertory iu such chapel, 
there beitig no satisfactoiy eviclcncc before the 
court that the district had beecmie a separate 
parish. It ordered a citation to issue in a civil 
suit, calling upon tlie clergyman to shew cause 
why he should not pay over to the incumbent and 
chnrchwardous of the district church the moneys 
ho had received at the oifertory in his chapel. 
Liddell v, ll-iinfiml, 37 L. J., Ecc. 83. 

An unconsecrated chapel was locally sit.uated 
within the district of a chapel of ease, with a 
cliapelry district annexed : — Hold, that the 
incumbent and cliurchwaniens of the chapel of 
ease, notwithstanding that the incumbent had 
sole and exclu.sivc cure of souls vvithin the 
chapelry district, were not entitled to claim the 
sacramental alms collected at sue.h miconse- 
crated chapel. Liddell v. Italnxjordf 38 L. .1., 
Ecc. 15. 

Eight of Collection, in whom.]— Upon an infor- 
matiou under 23 & 24 Viet. c. 32, s. 2, for unlaw- 
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CuBtody of.]— 'Whore collections for ordinary i 
churcli expenses are made at the inoniinff and ' 
evening services in parish churclies, the chnroh- 
wardeus arc tlie proper custodians of the moneys < 
collected, and such moneys should be placeil hy 
them at a bank to an account in their joint 
names. T/oiveU v. mdroyd, [1897] P, 198. 

Deviation from Usual Practice in Collecting, I- 
an Ecclesiastical Offence.]— By the accustomed 
practice of a parish church, when collections from, 
the congregation were made either at the morn- 
ing or the evening service on Sundays, the collect- 
ing hags were brought after the collect inn up to 
the chancel steps and placed in the alms dish 
there held hy the minister for the purpose of 
receiving the same and placing them on the 
comninnion-tahle. One of the churchwartleus 
of the parish was charged in a criminal suit with 
having committed offences against occlc.siastical 
law in that, during the time he held oflico. he had 
at the morning service on ono Simdai'' and the 
evening service on another Sundaj' vcxatiously 
refused to place the hag, in which he had collected 
money from the congregation, in the alms dish in 
accordance with the aboA'e pi'actice. At the hear- 
ing these charges were suiiiciently iiroved : — 
Held, that, in so deviating from tlio lu'aetice in 
use in the matter, the re^tpomlent had offended 
against the lan^s ecclesiastical, ami that he onght 
to follow such practice for the future unless 
otherwise ordered by the bishop. Ih. 


A clergyman wtis charged rvith o]iposing 
“ commonly-received doctrines,” but the doctrines 
were not "specilied. The judicial committee 
rejected the charge, on the ground th;it the 
doctrines could not he assumed to he the samc- 
as tho.so contained i]i the articles of religion or 
formularies of tlie church. Il>. 


Heretical Doctrines.] — Proceedings agninst a. 
clerk in holy orders, under B & 4 Viet, c, 66} for 
publishing heretical doctrines, in contraventioa 
and violation of the articles of religion and 
formularies of the Church of England, are of 
criminal nature; and it is neces.sai’j’' that the' 
accusation should be stated with precision and 
distinctness i'li the pleadings. WUlidma 
Srllshm/ iBdhm'), 2 Moore, P. C. (K.s.) S75 ; 

3 H. n. -191 ; 10 Jur. (N.s.) 40(1 ; 9 L. T. 787 i: 
12W. R. 443. ■ 

With respect to the legal tests of doctrine; pf;:; 
the Church of England, by the application of , 
which the judicial committee, as the appellate 
court, is to try the soundness of the passages- 
libelled, it is in the province of that court, on 
the one hand, to ascertain the true constrhctiGiii 
of the articles of religion and formularies refeiTed 
to in each charge., according to the legal rules, 
for the interpretation of statutes and .w'rittca 
instrnmeuts ; and, on the other hand, to ascertain, 
the plain grammatical meaning of the passage.^ 
which are charged as being contrary’- to,, or incon- : 
sistent with, the doctrines of the church. Jfn 
Matters of doctrine, in which the church has 
pi’escribed no rule, may he discussed vA'itbout 
penal consequeuees ; and no rule i.s to be ascribed 
to the church which is not found expressly and 
distinctly stated, or which is not plainly involved 
in, or to be collected from, the written law of the ; 
church. Ih. 

. In the 11th article, of religion it is laid cloWh 
that “ We are accounted righteous before God 
only for the merits of our Lord, and tSaviomi 
Jesus Christ by faith, and not' for our oAvn works;; 
or desei'ving.s ” Held, that, as the article was 
, wholly silent us to the merits of Jesus Christ , 
being transferred to us, and as.serts oidy that 
j we are justified for the merits of Jesus oui" 

: Saviour by faith: alone, it is ; not penal in a 

, , clergyman to speak of .merit by: transfer: as a 

Heresy.] — In a charge of heresy the judicial fiction, however imseemly that word may be 
committee is not compelled to affix a definite when used in connection with such a subject. Ih. 
meaning to any given article of religion, the In an article against a clergyman, it was 
construction of which is fairly open to doubt, charged that it was aeon (judietion of t lie Church 
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of Eu;Ja'!uL as Iniil fli'Avn in the fJ'th and 
20th articles of religion, tlio Xicc-ne Creed, and 
iTi till; OriliTKUion N‘i-v:w of Priests, to .'itlirm 
that any oan of T lie canonical books of the Old 
cn- Ne'-v Testament npon any .ntbject whatever, 
hciwevor unconueetc-d with religious faith or 
moral duty, was not written under 1 he inspiration 
of the Holy Spirit : — Held, that the charge that 
ovfi’y i'iart of the Scriptures was written under 
the inr-piration of the Holy Siiirit was not 
e=E,ibli-'ied.!i^ it wa-noi to lie found either in the 
(‘>th or lioih article-^ of religion, tlie formularies, 
the Sciaice for the Ordering uf Priests, or the 
the Nleeiie OreetL J/i. 

It i... not compi-reut to a clerg,yman of the 
Church of Haglanil to tetich or sii.ggest that a 
ho[K: may Im enti-riainel of a state of things 
contrary to what the church exjiressly teaches or 
ileclaru'i will be the eime. Ih. 

Ihiir itds iiot peiiiil for a clergyman to express 
a hope of thenltiniate pardon of the wicked. 


Yisible Presence in Holy Communion.] — Tlie 
Church of EngLuid nut by her articles or 
formtilaries allirm or regnire her clergy to accept 
any other presence in the eommuniun, than a 
presence in the soul of the faithful receiver : but 
the articles and formularies of the church do not 
exclude the maintaining a 'H'eal, actual olgec- 
tive" presence iu that sacrament, inasmuch as a 
presence other than spiritual is not therebj’- 
afBnued. Shrppurd v. (_2nd appeal), 41 

L. J. Ecc, 1 ; L. ii. 4 P. C. H71 ; 211 L. T. 023 ; 20 
W. Pi. 804 — P. 0. On appeal from, L. II. 3 
A. & E, 107 ; ::9 L. J., Eec., 08 ; 23 L. T. 331). 

It is not lawful for a clergyman to teach that 
the sacrifice or offering of Christ npon the cross 
or the redemption, propitiation or satisfaction 
wrought by it, is or can be repeated iu the 
ordinance of the Lord’s Supper ; nor that in 
that ordinance there is or can lie any sacrifice 
or offering of Christ which is etffeacious in the 
sense ill which Christ's death is cflicaeious, to pro- 
enve the remission of the guilt or puui.shnieut of 
sins. Id. 

The articles and formularies of the church 
forbid all acts of adoration of the consecrated 
elements in tlie communion. Id. 

The successive alterations and omissions in the 
Book of Common Prayer, by which words or pas- 
sages inculcating particular doctrines or assum- 
ing a belief in them have been struck out, are 
evidence that the church has ceased to affirm 
those doctrines, but the effect of such chaugo-s, 
when they stand alone, is that it ceases to be 
unlawful to contradict such doctrines, and not 
that it becomes aula wf ill to maintain them. Id. 

Before an appeal is presented to the (pieon in 
council in respect of an order directing the 
reformation of articles of charge or other plead- 
ings, the actual reformation which appears to the 
jiulge to be required should be made liy him on 
the face of the order, so that on appeal the very 
passages omitted may be clearly brought under 
the judgment of the judicial committee. Id. 


XVIIT. HOMILIES .iED DOCTRINE. 

Standard of Doctrins.] — Semble, the homilies 
are, luulerthedcth article of religion, a .standard 
of ilocti'ino applicable to the pulili.siied opinions 
of the clergy of : the Church of England. NaZ/s- 
dury (^Bishop) v. WiUlamis, G L. T, 72G. 


I Doctrine— How far Decided. — In the Church 
of England many points of theological doetrine 
have not Ixien ilecided. GDrlumi v, Erreter 
i^Bhlup). 14 Jur. 443 (aw report, juihlished 
separately, by E. F. Moore, 1832) — P. €. 

Baptism.] — The doctrines that baptism is 
a sacrament generally necessary to salvation, 
but that the grace of regeneration docs not so 
uecessaril.y accompany the act of baptism that 
I regeneration invariably takes place after baptism; 
that baptism is an di'ectnul sign of grace, liy 
which God works invisibly in us. but only iu 
such as worthiiy receive ir, in whom alone it has 
! a wholesome effect : that, without reference to 
' the (pialification of tiie recipient, baptism is not 
in itself an offeidnal sign of grace ; that infants 
bapt.ised, and living before actual .sin, arc cer- 
tainly saved, but that, iu no case is regeneration 
ill baptism unconilit ional, arc not cnntrar 3 ’ or 
repugnant lo the doctrines of the Church of 
Engiand. Id. 

Impugning the Doctrine of the Trinity.]--- 
.Semble, the 33 Geo. 3, c. IGO, docs not alter the 
couimon law with ros[)Oct to impugning the 
doctrine of ilie Trinity, but only rcmove.s the 
penalties iinpo.sod on jiersons denying .such 
doctrine by 9 ik 10 Will. 3. c. 32. and extends 
to such persons rhe benefits conferred on all 
other Protestant dissenter-s by 1 Will, ik M. 
sess. 1. c. 18. Bc,v v. W<iIdin<itoH, 1 B. & C.26 ; 
1 L. j; (O.3.) K. B. 37 ; 23 R. R. 2As. 


Baptism,] — The rubrics of the Ooraraon Prayer 
Books of 1GII3 and IGGl, relating to private bap- 
tism. are cumulative, and not .substitutionary of 
the rubric iu force anl.cvior to 1G03, and do not 
affect the validity of lay baptism. Escott v. 
Murtiti. 4 Moore, P. C. 104 ; 0 Jur. 7G5. 

A child bajil ised witli water iu the name of the 
Trinity by a layman (a B'esleyan Methodist), not 
authorised to administer the right of baptism ; — 
Held, not to be imbapliscd. within the raeivaiiig 
of the rubric for tlie ljurial of the dead in the 
Common Prayer Book, as incorporated into the 
Uniformity Act, 13 & 1 i Gar. 2, c. 4. Id. 

A child baptised with water, in the name of 
the Holy Trinity, by" ti per.«ou alleged to be in 
heresy or scln.<m with the Church of England, is 
not uiibaiitEed witliin the meaning of the rubric 
fur the burial service in tiie Book of Common 
Prayrn'r. THchmarsh, v. Chnpuiun^ 3 Curt. 840 ; 
8 Jur. G2G. 

Holy Communion.] — The rubric of the second 
year of the reign of King Edward VI., sanctioned 
by 2 it 3 Edw. G, c. 1, regulates the ritual of the 
Church of England. Martin v. Murdonoclde, 38 
L. J., Ecc. 1 :‘L. R. 2 P. C. 3(i5 ; 19 L. T. .503 ; 
17 W. R. 187. 

According to this rubric, t he following practices 
are unlawful : — First, the clevat.ian during or 
after the prayer of consecration of the paten and 
cup. Secondly, kneeling or ]u-ostratiou. before 
the consecrated elements. Thirdly, the use of 
lighted candles on the commnnion- table during 
the .eelcbraliou of the holy conimunimij such 
candles not being wanted for giving light. 
Fourthly, u.sing iueenso iti the celebration of the 
holy communion. And iifthly, mixing water 
with the wine used in the administration of the 
holy comnniniou. Id. 


ECCLESIASTICAL LAW- 


• “ Hinister.’’]— The word “minister,” ini 

the ruhiics relating to the administration of the 
holy communion, must he taken 1o inelutle a 
hishop, ami a bishop officiating as minister in the ! 
service of the holy commiminn is hound to 
celebrate it in the oi-der and form prescribed by | 
Ihe Book of Oomninn Trayci'. Head v. Luiooln 
(imshop) (No. 2), 14 P. B. 14S. 

-r— — Covering of Holy Table;[j — It is contrary 
to the Ii2nd canon, and has no warranty in primi- 
tive use or custom, to leave the communion-table 
■vvithoutany ilecentcoveringdul'ing divine service, 
even though tiicro should he no administration 
of the communion. Elphhistone v. EuroliaSy 
39 L. J., Ece. 28 ; L. E. 3 Ecc. (i(j. 

Position of Mimster,]~It is contrary to 

the rubric, viz., that wliich precedes the Lord’s 
Prayer at t he beginning of the communion service, 
for the minister to read the. collects next Ijefore 
the epistle Cor the daj' in the communion service, 
standing in front of the table, with his back to 
the people, or, while reading the collects following 
the creed, to stand in front of the middle of the 
table at the foot of the steps leading up to the 
same, with- his back to the people ; and though, 
perhaps, not governed bj'- any positive order in a 
rubric, it i.s contrary to the intent of the prayer- 
book for the minister to read the epistle in the 
■communion service with his back to the people, 
the epistle not being a prayer addressed to God, 
but a portion of the scripture re.ad to the people. Ih. 

Notices.] — The minister has no warranty 

in the pra 3 ’er-book for .announcing the celebration 
■of the commiiiiiou as a “ high celebration of the 
Holy Eucharist,” or for giving notice, of holy days 
-other than those which the church has directed 
to be observed, and which are to be found after 
the preface of the prayer-book, under the lie.ad 
of “ A Table of all the Fearsts that are to be 
observed in the Church of England tliroughout 
the Year.” J&. 

Vestments.] — The omarnents of the 

minister to which the rubric refers are those 
mentioned in the pr-ayer-book of Edward VI., 
and no ecclesiastical censui'c can attach for their 
use in the prescribed maimer in the performance 
of divine service. El v. PurrlniH, 39 
L, J., Ece. 28 ; L. E. 3 Ecc. <19. 

They are, for ministers below the order of 
bishops, and when officiating at the communion 
service, cope, vestment or chasuble, surplice, alb 
and tunicle ; in all other services the surplice 
only, except that in catliedrjil churches and col- 
leges the academical hood may be also worn. 
The cap called a “birettn,” though not men- 
tioned, may be worn by the minister as a decent 
protection to the head when needed. Ih. 

By the first book of Edward VI. (l.o49) the 
minister is directed, while celebrating the com- 
munion, to wear a white alb, jilain with a “ vest- 
ment” (chasuble) “or cope.” By I Eliz. c. 2, 
s. 2.’), it was cnactetl that “ Such ornaments df 
the church, anrl of the ministers thereof, shall be 
retained and he in u.se, as wms in this Church of 
England by authority of parliament in the second 
year of Edward VI. (l.oIO). until other order 
shall therein be taken by the authority of the 
l^ueen’s majesty, with the advice of her comniis- 
sioners, appointed under the greal seal of England 
for causes ecclesiastical, or of the metropolitan of 
this realm." In 1566, advertisomenls were issued 
by the metropolitan and other prelates, which 


contained Ihe following direction : “ Every 
minister saying any public prayer, or nuuisteriug 
the sacraments or othei' rights of the church,:: 
shall wear a comely surplice with sleeves, to be 
provided at thecliarge of the parish.” The rubric 
of the present pra 3 ’er-book (1662) directs that 
“such ornaments of the church, and of the 
ministers thereof, at all times of their ministra- 
tion, shall be retained and be in use as were in 
this Church of England, by the authority of 
parliameirt in the second year of the reign of 
Edward VI.” (1549) ; — Field, that the ornaments 
rubric of 16(i2 doe.s not repeal all legislation on 
the -question subsequently to 1549, but must be 
read as subject to any further order taken under 

1 Eliz. c. 2, H. 25 ; that the advertisements of 
Elizabeth were a “taking other order,” ^Yitllia 
tiio act, by the <.)ucen, with the advice of Ihe 
metropolitan ; and that, as the advertisements 
enjoined the use of the surplice at the adiniuis- 
tratiou of the eomnuuiioii, they remlerod the u.se 
of albs and chasubles, at ihat .administration, 
unlawful, lliflndnlrw Clifton. 46 L. -I.. \\ C. 27 ; 

2 r. D. 27(5 ; 36 L. T. 365. 

Sec (lino col. 1322. 

Number of Persons to Communicate.] — 

In a proceeding under the Public Worship Itegii- 
lation Act. 1874, it was proved that the incum- 
bent of a parish church liad, at the celebration 
of the coinnumion, consecrated and received the 
elements when only one j'lersou communicated 
■with him. It was also proved that alike infringe- 
ment of the rubric had taken place on several 
])revions occasions during bis incumbency, and 
that no steps bad been taken by him to prevent 
its recurrence : — Held, that he must be admon- 
ished to ohc 3 ’' the rubric. Clifton v. Ridndtile^ 

1 I’. D. 316 ; 35 L. T. 432, Affirmed on this 
point, S. C., supra. 

Eefusal to Administer.] — The 1 Edw. 6, 

c. 1, s. 8. provides “that the priest shall not, 
without lawful cause, deny the communion to 
any person that .shall demand and Inunbly desire 
it.” The 27th canon (1(503) provides that ‘-no 
minister, wlien he celebrateth the communion, 
shall wittingly administer the same to any that 
arc common and notorious depravers of the Book 
of Common Prayer.” .1. having I'jubli.shed a 
volume of “ Selections from the Old and New 
Testaments,” omitting chapters imd parts of 
chapters, and being requested by his minister to 
explain such omissions, wrote a private letter 
stating — “The parts I have onjittod arc quite 
incompatible with religion or doeeuey ” : — Held, 
that he was not a common and notorious tlepraver 
of the Book of Common Ih-ayer. within the mo, ail- 
ing of the canon. Jenkinn v. (took. 45 L. J., P. 0. 

1 : 1 P. 1). 80 ; 34 L. T. 1 ; 21 W. 11. 439. 

The “ cause ” which under the words of the: 
rubric, defining a cause for repulsion, is sufficient 
to ■vv.arrant a minister of his own authority in 
repelling a piarishioner from the communion,: is , 
that he is “an open and notorious evil liver,” 
■who therebj'- gives offence to the congregation ; 
the term “evil liver” being limited to moral 
conduct as distinguished from belief. 1 b. 

XX. FACULTIES. 

1. GlilfEEALLT. 

Injunction to Restrain Persons from acting 
under Faculty if Granted.] — It is an abuse of 
the process of the court to ask for an injunction 
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to reriti'fiiu the vicar and churcluvarrlons of a 
pari-sli from acting tinder a faculty tvljich has 
not yet been granted by an ecclesiastical court. 
Pi‘iiial c. Priri\ OS L. J., Q. li. 01 ; U II. 40 ; 09 
L. T, (>0-1 ; 12 W. 11. I(i2. Airirmiiig 07 J. P. OSS. 

Practice.] — The vicar and one of the ciiurch- 
wai'dens, and the parishioners and inhabitants of 
a parish, were cite:! in the consistory court of 
Lichfield, to shew cause why a faculty' should 
Hot be granted for the removal of certain 
adililions and articles alleged to have been 
placed in the ehureli without a faculty. An 
.apjieai'ancc was entered on behalf of the vicar 
and the churchwardens. They brongid in an 
aei on petition which concluded with .a prayer 
to the judge to direct the issue of a faculty 
eontinniog the placing of the additions and 
articles in the church. The judge directed this 
prayer to he struck out of the act on petition : — 
l-Toiti, on appeal, that the prayer ought not to 
have been struck out. and that tlie vicar and 
churchwardens were entitled to pray for a con- 
firmatory faculty without the issue of a fresh 
citation. Gardner v. EUh. L. 11. -1 Eec. 

Locus Standi.j—Observations a.i to what 

interest is sufficient fu confer a locus standi on 
opjjoneuts in causes of faenky. lianmrd v. St. 
21attheic, Bethnal Green {^Paritshwnern), -1 P. D. 


Eight to sue — St. Margaret’s, ■West- 
minster.] — A member of the commems house of 
parliament has a sufficient interest to institute 
a, faculty suit in respect of alterations in or 
additions to the parish chure.h of Ht. Margaret’s, 
Westminster. v. IdyUm. [1S97] P. 1, 

Faculty derogating from previous Faculty.] — 
See St. Giih’h'l, Fenehnroli Street v. C'itij of 
London Real Broywrtij Co., [189(5] P. 1)5, 

2. x\s TO Cathedeals. 

Fabric.] — Scmble, that a faculty is not neces- 
sary for an alteration in the fabric of a cathedral 
chtireh. PhiUpotts v. Botjd. -i-1 L. .J., Eec. -l-I ; 
L. 11. (5 P. C. 4:-5o : 32 L. f. 73 ; 23 W. E. 491. 

3. As TO ClIUECHES AND ClIAPELS. 

Alterations in Churches without Legal 
Authority.] — Arrieles having been filed against 
a clergyman for making alterations in his church 
without having first uidained a legal sanction 
to them, he gave an affirmative issue thereto. 
The court ,t!ien raiuestetl the archdeacon of the 
district in which the clnu*ch wus .situated to 
inspect such alterations, and to report to it as to 
their nature and propriety, which he did : — Held, 
that the court will adopt the recoinmcnd.alion 
of such a report, unless it contains some grievous- 
miss(:atemer:it. of fact, or erroneous conclusion of 
law. Siere.hiiii/ v. Eha/.ford. 3(5 L. .J., Ecc. Gas. 
l:]5L. T. 300. 

— - Eemoving Ornaments placed without 
Faculty— Sector’s Eight.]— The rector of a 
parish church has no legal right without the 
.sanction of a faculty to remove out of the 
chancel churcli ornaments, such as military 
colours. ])laccd there without a faculty in a 
permanent po-fftion with the concurrence of 
a former, rector ami, former churchwardens. 
Vincer.i v. Eyton, [1307] P. 1. 


To remove things introduced without a 
Faculty.] — The ordinary flecideil that it was 
competent for a churcliwarden to promote a suit 
for a faculty to remove things introduced into 
the church without a faculty in opposition to his 
co-ehurcli warden. Amongst the things for the 
removal of which a faculty was ordered to issue 
were the following: — 1. A cliancel-sereeu with 
gates, the screen made of oak, about tiiirteen 
feet in heigtit, with close panels up to the height 
of two feet si.v inches from the ground, and open , 
tracciy above, and surmounted with a cross over 
the centre opening. 2. Thrwi additional .steps, 
on which the communion tabic was raiseil alK>vc 
the floor of the chancel. A wooden screen 
sep.arating the .south transept from the rest of 
the ehurcii. Again.st the decree of the ortliruiry, 
so far as it authorised the removal of the things 
last above mentioned, one of the ojtponenfs 
appealed to the court, aiul, by leave of the court 
and consent- of all i)artios. two uf the {larish- 
ioners who had not appeared in the court bchtw 
were .allowed to intervene in tlie appeal, and 
prayed tiiat a confirmatory faculty authorising 
the retention of the things forming the subjeci- 
mattcr of the api)eal might issue; — 'llie court 
directed that a coufinuatory faculty should issue 
to the interveners authorising the retention in 
the church of the chancel .screen, without the 
gates an<l with the panels in decent foian, but in 
all other material respects confirmed the decree 
of the ordinary. Bradford v. Fry, 4 P. D, 93. 

Considerations for granting.]— On an applica- 
tion' for a faculty, to autljorise alteratio!i.s in a 
parish church, made on behalf of the vicar, and 
one of the churchwardens of the parish, it 
appeared that, although the major part of those 
parishioners who were members of the Church 
of England was in favour of the application, 
the majority of the vestry, comjH'j.sed principally 
of parishioners not members of the Church of 
England, was opposed to it. The court, in 
granting a faculty to authorise some of the 
propnserl alteration.s, held that, although it 
might be fairly intiuenced by the vote of the 
vestry in relation to alterations likely to affect 
the architectural appearance uf the church or 
the convenience of the public, yet it was bound 
in matters connected with the comfort and con- 
venience of those "who attended the church to give 
greater weight to the opinion of the majority of 
those parishioners who were members of the 
Church of England. Tottenham ( Vienr') v. Venn, 
L. R. 4 Ecc. 221. 

The rector of a jjarish church applied for a 
faculty to make certain altemtions, at his own 
expense, in the furniture and fittings of the 
church, which were not in a dilapidated state. 
The churchwardens, acting on behalf of the 
parishioners, opposed the grant of tlie faculty. 
The applicant having failed to shew cither t hat 
the exi-sting arrangements in the fittings of the 
I church were so inconvenient and uncomfortable 
I ns to ileter the parishioners 'from attending 
divine service, or that the proposed alterations 
wore so clearly for the increased comfort and 
advantage of the pavisliioners as to induce the 
court to overrule their opposition, the faerdty 
was refused. Emms v. Slack, 38 L. J., Ecc. 3S. 

Opinion of Parishioners. ] — Where the in- 
cumbent anti churchwarilcus, with the aiiproval 
of the vestry, apply for a faculty for alterations i n 
their parish church, and the grant or the refusal 
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of t]]e fncnHy is merely a matter for the cliscre- petitioners and llie oppououts jonitly. Si. 
lion of the ordinary, the faealty ought not to 1)0 Si'.pul eh h’ Virui' v. S(. i^ojJif/clire CJiurrhu'ar- 
granted unless it is proved to tiie satisfaction of dcnn, 5 P. D. (it. 
fluMn'dinary that if the proposed alterations are 

carried out, the church wiU be thereby rendered Por Approuriation of Vault.]— Tlie grant of a 
mure convenient, more fit for the accommodation faculty for the ai)proprialion of a vaull in a 
of the parishioners who worship there, more suit- church ora chapel is entirelv within 1 lie di'^eretiou 
abie, more ai)propriate or more adequate to its of the ordiiiai'v. The ecclesiasrical law rerpiires, 
purposes, or that there exists either on the part, of before sueli facultv is decreed, that all persons 
the parishioners generally or of the parishioners iip crested in opposing the trraiil sliould be hoard 
actually attending the church, a general desire before the onliuarv.' The vicar or poipetual 
in favour of the faculty being gputed. Pn-lt- y. curate of a ohurch." though eutiiied to officiate 
T}'owcj\ 7 P. T). :21 ; >15 J. P. 797. Explained in in and have free access to the chancel, has no 
^ifjJuiUfsy.JJrimic', sec col. 133iJ. right to fees ha- the erection of niuimmcntal 

■ _ g . , , . tablets, or for the construction of vaults in the 

Against wish of Vestry.]— At the time of the chancel. A fanuhv for that, purpose mav be 
erection of a new church, which on consecration legally gmuied without his consent ; but he has 
])ecume the partsh church of A., the foundations persona standi, by reason of his position as 
were Laid, and the designs prepared for a stone iiicnndjonl. to oppose the grunt of such a faculty. 


pulpit, l)ut, from wtiiit of fmuls at the time, a jCuuixnim, a iMoorc, P. tl (x.s.) 79 ; 37 

temporary woodo-.ii pulpit was placed in the l. j., Ecc. 13 ; L. 11. 2 JL C. 59; 18 L. T, 91. 
church. Some years afterwards, certain persons 

connected with* the parish .tnive directions for Discretion, how to he exerciGed.]-Whcre 

the execution of the new j. nipt , and, having a facnltv was granted by the oidinarvCcoitlirmed 
raised a portion of the estimated cost of it by pv the arclics court), for the appropriation of a 
voluntary contnbutions, an<l given security lor j ^ j j H 1 


the rest, so that the parish could not incur any 
liability in the matter, they applied to the .i, 
proper court for leave to ilx*it in the church. , S 

The defendants, acting on a resolution of the 
Te.stry of the pari.sli. refused to CLinsent to the An«o(>r 
erection of the new puljiit until the debt for 
the building of the church itself had been paid d 

off. Eo objection was made to the character or, ^ 

oruamentation of the proposed new pulpit: — 

Held, that, as the parish had .already provided a , 
substantial pidpit, which continued in good order \ 
and was in no way dilapidated, the court could J , , . 

not, against the c.xpresscd objection of the vestry, j to'issi 
order the removal of such teniporarv pulpit, ami ^ 
that it should he replaced by a new one ; but it 
might allow a faculty to issue on the terms ‘ j; „ •' 

proposed Iw the vestry. Juidimm v. Simier, 37 ' ,, *: 

L. J „Ecc. 9. * ' i 


church, though objected to by the vicar of the 
parish hecausc, among other reasons, the access 
to it, being only from the exterior and no 
churchyard or burial-ground attached, there was 
no consecrated gronml outside the church on 
which any part of the burial service could be 
performed :— Held (by the judicial committee), 
that, though the granting of such a faculty was 
entirely within tlie discretion of the ordinary, 
yet such discretion ought to he exercised so as to 
prevent the possibility of a misuse by the grantee ; 
and that, in the circumstances, the grant ought 
only to issue on condition that the grantee, (who 
w.as owner of the laud adjacent to the church)) 
appropriated, and coiisentetl to the consecration 
of, a .sufficient piece of ground near the opening of 
the v.ault, to he so consecrated for the sole and 
special purpose of burials in the vault ; iind such 
faculty decreed accordingly. Ih. 

Por Window — Inscription — Discretion of 


To whom Paoulty should Issue— Parish with ueoieeu at-ujuauj, -t . 

two sets of Churchwardens.]— The parish church , . 

of St. Hei)ul(;hre is within tlic citv of London, but „ Window — Inscription — Discretion of 
theparishof St. Sepulchre is situate partly within Ordinary.]— An ajjplic^ation was made to t he 

the citv of London and iiartly in the county consistory court ot Chester to authorise by 

of Middle.sex, and five churchwardens of the the erection in a paiTsh church in the 

parish church are amraallv elected, throe by diocese of Chester ot a stmned glass memorial 
the vestry of the portion of the parish witliiii window, having placed below it an inscription 

the city’of London, and two hv the vestry of bi Latin, the transLition of a portion of which 

the portion of the parish in the county of was as follows : •* Of your chanty pray for the 

Middlesex. The vicar and the churchwardens ‘ • ■ deceased ... and for the 

elected bv the city portion of the parish- • • • deceased Hold, that 

having peiitioneil the ordinary for a faculty ordinary ought not in his discretion to 
to authorise certain repairs in the parish sanction the iiitrodnction into the church of any 
church, tlie churchwardens elected by the Mid- inscription of which the above words would form 
dlesex portion of the parish appeareil as oppo- and that so much of the application as 

iients in the cause, aiul prayed the court to pi’ayed tlia1 a i acuity niiglit be granted for 
direct the faculty, if granted, to issue to them placing such words beiienth the proposed win- 
jointly with the petitioners, and to declare what 'Inw must be rejected. Jircpka v. ll auZ/ir?/ (1 
were the rights of the respective parties to the llnrt. 8S0) discussed. ^ A!/e?'Za)i v. All ti'intitft, 
suit with respect to cbiirch inaiiagement. It llodc, [189-1] T. lo. 
was admitted that the churchwardens elected by 

the city portion of the parish had for a long For affixing Military Colours to Walls of 
series of xtoius had the sole control of a certain Chancel of Parish Church.] — I'lie ordinary has 
trust fund available foi' payment of the costs of jurisdiction to authorise by faculty the affixing 
the proposed alterations ; — ^Held, that the church- of militaiy colours as church ornaments to the 
wardens elected by each portion of the parish walls of the chancel of a parish church where it 
were equally officers of the ordinary in all mat- appears that a former rector of the chui-ch has 
ters relating to the management of the parish approved of their being placed, in the chancel, 
church, and that the faculty must issue to the Viticenty. Eyton, [1897] F. 1. 
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Tor Movable Seats in Cbancel, 1 — IVhere the i placed thereon, holding that such lof fc and such 
ohaiiccllor of 1 lie diofwe }iad decAvd a facultv} figures so placed were unlawful wit liin the 
for placing two nioval tic benches in the chan cA ' rnliug of Lord reuzanco in Clifton. JlifJ'idale 
for the use (tf the vicnraiid hisfaniilv. tlic Court (I P. D. 31fi). and matters as to which in the 
of Arches held, itji apiieal. that such a decree discretion of the court a faculty ought not to he 
would not he disturhed unless it were plaijily granted, there heiug danger of “ .siipcmtitious 
shown Hint a ch'ar vi-ditiou of a private right reverence" being paid to __thc rood. Fnrlhor, 
was iiivoh'cd. or that such decree would give the chancellor decreed a faculty to issue for 
rise, ac.tiTallv or probably, to a consitlerable the chancel screen without the loit .siirniouiiting 
degree of general ineonvonit.'nco. Eld Pernj, it ; for the addition of gates to such screen, 
11 jur. (As.) for the screens acims the aisles with gates 

attachetl, and for the choir stalls and sc.reeiis ; 

Eemovable at Discretion of Ordinary.] — evidence being before him that the c.vpeusc of 

A faeulty TO ] dace in the chancel movable seats, the works yet to be done woidd be met by 
whicli niay be rcaiuvtMl at the tliscretiou of -the volnntary subscriptions, and that f he organ Mid 
ordinary, is valid. Ih. other property in the chancel and atslcs reqiiircd 

protection. EL John the BuiUht^ Timliei'hill 'T. 

For Stained Glass Window in Chancel — iiVcfenv [ISPo] P. 71. 

Opposition of Majority of Parishioners — Dis- ' 

cretion of Ordinary. 1 — 'I'lie discretion of the Retention on Chancel Screen of Carved Figures 
ordinary as to granting or refusing a faculty for —Historical Scene,]— A figure of Our Lord upon 
placing a stained gla^s window in the ebanccl is the Cross was in 1880 placed in a i)arish church 
tho same as if it i.s pTOpo^cd to place the win- above, and on the centre of the .screen separating 
dow in any other ]jart of the church; and 1he tlie chancel from the nave ; and iii IS'j:? there 
wish of tho majority of the parishioners that .an were placed on one side llicret)! a figure oi, the 
existing window shall not be replaced by a j yirgin Iilary, and on the oi lier side (hereot^.a. 


tho same as if it i.s pioposod to phum the win - 1 above, and on the centre of the .screen separating 
dow in any otlicr ]jart of the churcli ; and Ihejtlie chancel from the nave ; and iii IS'j:? there 
wish of tho majority of the parishioners that .an | were placed on one side thereof a figure oi, the 
existing window sh.all not be replaced by a | Virgin Iilary, and on the oilier side Ihereot .a 

stained glass window in nowise fetters the figure of St.John. All the figures were carved 

ordinary in exercising such discretion, Povlt v. in wood, were about two feet nine inches in 
Troo.rr (7 P. I). 21) explained. NhdinllH v. height, the central figure being rather higher than 

Ji/'isijor. riSli^l P. 20‘J. l^he two others, and all had been placed in the 

■ ^ " church without the sanction of the faculty. There 

Memorials not Admissible in Evidence.]- — w.as not in the church anything of the nature of a 
Pecisioii by the consistory court of Rochester | rood-loft or rood-stairs, and no camlles were 
th.at in a Amtested causo'of faculty memorials round or in front of the figuves. In 180(5 the 
signed by pari.shioners, asking tlmt' the faculty rector and churchwardens of the parish iiisti- 
nraved for be not granted, are inadmissible .as tuted a cause of faculty praying the orcrinary to 
evidence. Ih. authorise by faculty the rcteutiou of the three 

figures on the screen, ami filed afiidavits .stating 
For Rood-Loft and Rood— Chancel Screen tliat the services of' the church hail been con- 
Gates.] — Tho vicar and cliurch wardens of a ducted in acc.ovdaucc with the tlircctions of the 
parish church in the dloeese of Norwich peti- Book of Common Ihayer, and that there as iiot- 
tioned the ordinary to authorise by faculty the and had not been anything in the said services or 
retention in tho cliurch of the following worlcs in the attitude of those attending the serviGe.s to 
introduced into the clmrch since its consecration indicate or suggest any jn-ohahility of worsldp, 
and without the sanetiou of the faculty ; — A adoration, or any superstitious reverence being; 
chancel screen without g.ates, but surmounted by paid to the figuves on the screen. No person 
a loft re.sting on the top of the screen, four feet appc.areil to oppose the grant of the faculty, 
wide, and wit I'l sides three feet high, to which access The faculty orderet 1 1 <5 issue as pray cd,_ ^ BarJia iii 
wa,s obtained by tlic*. old rood-loft stairs. Abeam iRcdov') v. PorUiloncro, [ISKG] P. 250. 
e.xtending across the west cml of the cbancel .at 

a height of four feet above the cbancel screen, and Restoration of Chancel Screen— Figures of 
placed upon such beam a figure, of Our Lord upon Our Lord upon the Cross, St. Mary, and St. 
the Cro.s.s, and ou (me side a figure of the Virgin John.] — A crucifix with the accompanying 
Marv, and ou the other sidea fimire of St.John ; figures of the Virgin Mary and St, John is not 
all such figures being graven In wood and of forbidden by law to be erected on a chaneel 
aboutiife-size.— And the erection of the following screen, but maybe phiced in that position m a 
now works ; — The placing upon the above-men- parish church under a faculty where the ordmap' 
tioned beam of two other figures, one to represent is .satisfied that it is not likely to be .abiispd by 
Marv Magdalene, and the other a Centurion suiierstii ions reverence being pakl to it. A 
togolher witli the tigure of a Cherub at each end faculty authori.sing the restoriitiou in a_ parish, 
of the beam, the erection of gates to the chancel clnmdi of a stone chancel screen or interior 
screen, of screens across the aisles, and of choir chancel arch of pro-Reformat ion date by placing 
stalls with serwms behind them. It appeared on three existing pede.stals springing from orna- 
that a dedication service had been held in the mental tracery in the upper parts of such screen 
church ou the oceanioii when the figures on tho or interior arch three stone figurc-s without 
beam across the cliauccl had heeiTput up, and gildingor painting, ciach two feet three inches Ingli, 
that, every veav on Palm Sunday members of — one, the central figure, representing Our Lord 
the cluirdi choir went into the loft above the upon the Cross, and the other two representing 
ehaned sciven and sang there. The cliancellor respectively the Virgin Mary and 8t. John— was 
of The diocese of Norwich refused to grant a granted by the consistory court of bt. Albans 
facultvfur the retention in the church of the on the ordinary being satisfied that the, figures, 
loft old- ihc chancel screen or of the figures would be for the purpose of arcliitcctural deco- 
placed on the beam above the same— in his ration only, and that there was no ground for 
opinion a rood-loft .and rood — or for the erec- reasonable apprehension th.at they wouM _ b& , 
tion (jf the additional figures proposed to be abused or made the subject of superstitious 
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reverence. 6' rent Bttrdiidd ( Vhw') v, Inliabi- 
tanU, [181)7] L’. 18,-i. 

-• — - Dispensing "with Eesoiution of Select 
Testry.]— -A petition by the vicar and church- 
•vvardeus ol: the j)ari.s]i church of K,. and the 
-ehapelwardeus of a chapel of case in the parish 
cif J.W, asking for a faculty to autiiorise the 
erection in the chapel of a chancel screen with 
gates, and with a crucifix and figures of the 
¥irgin Mary and Bt. John placed on the top of 
the screen, was supported hy a resolution of a 
meet ing of the pew-ronters of the chapel. The 
vestry for ecclesiastical purposes of the parochial 
area in which Ixjth the iiarish church and the 
chapel of ease were situate was a select vestiy of 
the whole civil parish of 11., which comprised 
a larger area than the parochial area above 
mentioned, and. the vestry had passed no resolu- 
tion cither in favour of or against the grant 
of the faeiilty : — Hehl, (i.) That a resolution 
of the select vestry might bo dispensed with, 
(ii.) That a faculty for chancel screen gates ought 
not to he granteil. (iii.) That a faculty tV)r a 
crucifix with or without figures on either side 
placed on a chancel screen ought not to be 
granted. B-ielmoml ( Vioar') v. InJuihitaiitu, 
'|18&7] ,E 70. 

Eor Chancel Gates.] — A faculty for chancel 
gates was granted, it being shewn that the 
chancel, from its richness, required protection. 
Bt. Af/nn\ In rr, 11 P. D. 1. 

A faculty for the erection of chancel screen 
gates in a parish church was granted by the 
oonsi.story court of Loiuloii, ou that the court 
being satisfied in its discretion that the erection 
would, bo of utility, James, Avrltrnd v. 
JParuMuners, [18',i4] P. 2.7(5. 

The rector arid churchwardens of a parish 
church in the diocese of Bt, Albans petitioned 
tho oi’dinary for a faculty to authorise the 
erection in tlio church of a chancel screen with 
gsites in the centre, by the closing of which 
• access to the chancel from the nave of the church 
wonld be wholly cut oif. and at tho hearing of 
the suit it appeared that, if tlic faculty were 
granted and tlie screen erected as proposed, the 
gates to it would be kept ojicn diufng the per- 
foi'imince of divine service, but would be ffistcned 
at other times when tho ehurch was open, and, 
being so fastened, would afford protection against 
the content, s of the (dianocl and vestries being 
injured or .stolen, Tho ehaueellor of tho diocese 
of St, Alhaiis being of opinion that tho grant of 
a faculty, autliorising the erection of the gates, 
would be an cxcr(,use c-f his discretion in oppo- 
sition to tlic decision of the court of ai'ches in 
Bradfiml v, Frij (4 P, D, 93), refused the 
faculty as prayed, but intimated that, if the 
petitioners dc-sired, the court would ilecree a 
faculty to i.ssue for the erection of the chancel 
screen without any gates to it. St. Amlrnv, 
Bomford v. BuNdi timers, [1894] P. 220. 

Por eoinmumon Table in Side Chapel.]— The 
court, on the ground of cmivcihence and saving 
•of expense, decreed a faculty for the erection of 
a communion table in a side chapel of a church 
in which there was already a communion table. 
Holy Trluitii Climrelt, Struud Green, In re, 12 
P. D. 199 : :4t5 W. K. 288. 

The consi.story court of London, before grant- 
ing a facidty authorising the placing of a second 
oommumon table in a side chapel under the 


same roof as a parish church, requires to be 
satisfied that the side chajml in whi(ih it is pro- 
po.sed to jilaco the second communion table is 
separated from the aisle of the church by trellis 
work or otherwise, so as to indicate that it.is. in 
ecclesiastical Law, a side chapel, intended for 
use as such when the chancel or nave of the : 
church is not used for divine seiwice, St. Peter's, 
Baton Stfuare v. [1894] P, 850, 

4. As TO (lUUEUMYAIinS. 

Altering or Building on Part of.] — No judge 
has power to grant a faculty to cojivert a part of 
a churchyard into a highway requiring to be 
widened for the public benefit, though consent is 
given by all j^ersons interested, St. JohPs, Wal- 
Jjrook \. Par iJti oners, 2 Hob. Ec. Hep 515; IB 
Jur, (545. 

No judge has power to grant a faculty to sanc- 
tion the use of consecrated ground for .secular : 
puri)oses ; but, a,s a vastly room is employed for 
ecclesiastical as well as secular: uses, a faculty, 
after some hesitation, was granted for the 
erection of a vc.stry room on consecrated ground. 
Campltell v. Paddington Parishioners, 2 Hob, 
Ec. Hep. 558 ; 16 Jur. 64(5, 

The churchwardens of a pari.sh, with the sanc- 
tion and approval of the vicar, the rural dean of 
the district, and the bishop of the diocese, but 
without any legal authority, permitted a portion 
of the churchyard to be" separated from the 
remainder, iiiul to be taken into and to form 
part of a public road: — Held, that it is, not in 
the power of any ecclesiastical court whatever to 
allow any portion of consecrated ground to be 
devoted to secular uses, or to grant a faculty 
to confirm such an appropriation. Harper v. 
Forbes, 5 Jur. (N.s.) 275. 

Consecrated Ground — ^Want of Jurisdiction to 
sanction Conversion to Secular Use.] — 'J’hu vicar 
and churchwarrlous of a parish church in the 
diocese of Hoehester petitioned the ordinary to 
decree a faculty to authorise a strip of con- 
secrated ground, added to tlie churchyard under 
the Burial Act, 1852, but in which burials 
were prohibitetl by seoretary of state’s order, 
being taken therefrom and made part of .m 
adjoining public highway for the purpose of 
widening the .same. In their petition they , 
alleged (inter alia) that no intci'nients had ever 
been made within the portion of the churchyard 
proposed to bo so dealt with by the faculty ; 
that ineoiivenienee was caused to persons attend- 
ing the church from there being no pathway on 
the side of the highway adjacent to the church- . 
yai’d ; and that the proposed widening would 
enable such a pathway to be made, and .would, 
greatly conduce to the convenience of those 
attending the church as well as of the general 
: public. The citation to lead the faculty was by 
order moved for in court. On the hearing of the 
motion the chancellor of the diocese of Hoehester, 
being of opinion that by granting the faculty : 
prayed for he would be authorising the appro- 
priation of consecrated ground to secular uses, 
thus entertaining a cause beyomi the jurisdiction 
of the court, refused the motion. Plimstend 
Burial Ground, In re [1895] I’, 225. 

Disused Churchyards.] — Sec XXXI. Burial, 

.5, post, cols. 1439 et seq. 

Bor Erection of Mortuary.] — See XXXI. 
Burial, 7, post, eol. 1457. 
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present rlean was appointed after these statutes 
XX I. ECOLKSIASTICAL COMMISSIOXEIIS. came into force Held, that looking to the 
. r 1, 1 ; intention and wording of the wliole statute 

JurisdictionO---lhecre:irinuo£ a ebnichisau ^ ^ ^ hh, h. oO, did noi apply to the 

allair of the cluirdi. so ji'- to ix; within the excep- j^g cllcct would be to pass to the 

tioii of Hi X lid ^ let. c. llu, X. 3, and is, theicfnre, the whole lectory, invoUiiig the 

within the powers and iluties td the ecclesiastical patronao-e, cure of souls, and tcaiqjoralitios, and 
coniini.-ioners. dear intention was shewn, on looking to the 

Vh-rl'eiari'!!^ l.wt/7/, < Jiir. (>’.b.) 3-f) , + L. 1. vS2 , statute. nf>t to pass to them patronage or 

i) W. II. -Hi.). f.-., an \nhinginvoMng the cure of souls, nor to inter- 

It was never ihe iiitciKion fere when such matters were involved, without 

liiuiding liL'ry new ehiirches, that tlioro •''hnidd express mention and proper provisif. ns respecting 
lie a siiir, in the ordinary courts of justice. Ihe ^ ePej. 

ooinini-ionovs are the persons to deiermmo any apply, as the dean had no option as to 
ilLspiilo. J t rnon JN.aekcni/^ .c, Aik. I*!:-. aceeptinir tho rectoTV ; aiul that therefore the 

If the commissioners do anything iiupropei, Anne was not ail'eeted and the dean 

the eourr of king’s bench will grant a man- ^-as entitled to the rcctoz-y. Jh’/f. ('hnmimnjfi, 
danms. Ih. , , , -10 L. J., C. 1M)5 ; L. 11. 0 (A T. im ; 2-t L. T. 

The commi,s.-.iouers are, hy tho acts, directeil . yy y’' R HSt; 
to aceoiiut hed'ore tile amlitors of the treasury 

and. if there he any grievance, the relief is by Commonable Lands.]— -The Til Goo. 8, c. ILo, 
applying to a court of revenue. /?>. empower the cedesiasi ieal cominis- 

Tiie several ads relating to this matter must the manor to discharge 

be taken together. Ih. eommonable lands from common or customary 

: Nothing issue by order of the trcasurei nofc strictly inanorhil — as, e.g. the right 

without a previous one from ihe commissioners, parishioners to their village green. Forhes 
Ih. Fnimaiitieal Coiinnimoiievti. A'2, \j. S \ 

Tho commissioners should nave been jiarties -j . 27 t. oil ; 21 W. K. 16!). 


Jurisdiction.]— The creatinu of a church is an 
affair of the church, so as to be within the excep- 
timi of Hi X 20 Yid. e. 112, s. 3, and is, therefore, 
within i he powers and ilutics of thc! ecclesiastical 
cominis-ioners. L'rfJt','ih(.'-/iraI CoiiniiiKulomrs v. 
Plrrl'eiari'H. rovGu/, 7 Jiir. (g.S.) 326 ; -1 L. T. vS2 ; 
!) W. II. -Hi.-). 

It was never the intention of the ad for 
hiiilding fifty new churches, that there .should 
he a suit, in Ihe ordinary courts of justice. The 
eoininhsioners are the persons to determine any 
dispute. Ytrmiu v. JUacltn-hj. 2 Atk. Ml. 

If the commissioners do anything improper, 
the eourr of king’s bench will grant a man- 
datnus. Ih . , 

The commi,s.-5iouers an', hy tho ads. directwl 
to aceomit h(‘fore tlie auditiirs of the treasury 
and. if there he any grievance, the relief is by 
applyiinr to a court of 'evenne. Ih. 

The several ads relating to this matter must 
be taken togethei'. Ih. 

Xothing can issue by order of the treasurer 
without a previous one from the commissioners. 
Ih. ; ■ 

Tho commissioners should have been ])arties 
only, and not the treasurer, for it is sihsunl to 
make a person who act.s niinisterially the sole 
party. Ih. 


make a person who act.s niinisterially the sole Application of Purchase-Money of Lands, not 
party. Ih. used under Church Building Acts, compulsorily 

sold.] — The ei;desiastical commissioners may, 

Authority of Ecclesiastical Court,]— The exercise of the powers given to them hy the 

eedesiiistical court has no authority to exiimine church Building Acts, 1822 (s. 3-1) and ISRH 
the Tididity of an order urnler seal made hy the apply i)art of the purclmse-monoy of 

eede.".ia&tic!il commissioners mider the provisions convoyed to them, but not used for the 

of an act of paiiiament. It is hound to obey’’ the pur[)oses of those acts (which has been taken 
direeiiuns it contains, although it may be satis- ^-pL-m by a public body under the powers of 

tied that there was an irrogularity in procuring Lauds Glauses Act, 181-6), in paying off a 

it. White V. Steele, 7 Jur. (X.s.) 80.7. charge upon the living for money borrowed from 

Quecii Anne’s Bounty and in .structural repairs. 
Authority of Vestry to pull down Portions of to tlie duirdi. These powers may be exercised 
Churches under 18 & 19 Viet. c. 100, s. 90.] — altlimigh the land ha.s. by rea.son of thc eonse- 
The expressions contained in IS X H) Viet. c. lot), emtiou of the ehurcli, vested in the vicar., 
s, 90, and H) X 20 Viet. c. 112, s. 3, do not exempt Ciirixt Church, Fa.st Orcenwleh {Vicar), B,C' 
the ecelesiastieid commissioners acting under ■purfc,W> L. .J., Gh. 331 ; [1896] 1 Oh. 520 ; 71 
the church building acts, from the provisions L. T. 18 ; 44 W. II. 520. 
of the lirst-raeutioned act, and vestries have, 

under it. authority to pull down .such portions Statute of Limitations.] — In 1854, theecclesi- 
of cliurclies, as well as of other buildings, as astical eomniissioner.s succeeded to the estates of 
transgress the provisions of that act. FvclcFt- the ilean of A., and in 1877 they brought an. 
aittleal Cuiniiii.'i.'iiojmrit v. Clerhcuicrll Ycxtrij, 3 action to recover part of those estates which had 
De G. F. X J. 088 : 30 L. J., Cli. 454; 7 Jur. Petn po,ssesscd advei'sely to them and their pre-- 
(N.S.) 810 ; 4 L.T. 599 ; 9 W. R. 081. dceossor.s, thc deans, for move than twenty, but 

less than sixty, years Held (dissentiente Lorch 
Church Patronage and Appointments.]— By Blackburn), that, under the words of thc^ .57tb) 
4X 5 Anue, c. xxii., a recrury wiis united and section of 3 X 4 Viet. c. 113, the commissioners.. 
aunc'xod to a deanerv. and the dean was to be bad the .same time within which to enforce their 
insTiluted without jiresentation : by 3X4 Viet, claim to the property that the ileaii would haw 
c. 113, s. , 50. all the estate and interest of any li.ad under the29th section of 3 X 4 Will. 4, c. 27. 
hohler of any deanery in any lands, tithes and Eeelesiadienl Commissioners -y. lloivo,pYi Y. J., 
other hereditani(?ius or endowments whatsoever, Q. B. 771 ; n Ap[). Gas. 73G ; 43 L. T. 3.')3 ; 29 
annexed or belouging to, or usually held or W. R, 159 ; 45 J. P. 36 — H. L. (E.) 
enjoyed with, such tlcanery (except any right of Per Lord Blackburn : — There are no words in 
patronage), or whereof the rents and prtifits had the 57th section of 3 X 4 Viet. c. 11.3, which as 
been usiiiillv taken and enjoyed bv the holder of to time reader thc 29th section of the 3 X 4- 
such deanery, as such holder, separately and in Will. 4, c, 27, applicable to thc commissioners, 
addition to bis slmre of the corporate revenues Ih. 

of the chaiiter. were ve.sted in the ecclesiastical . Held, also, that the right of action to. recover 
commissioners ; and by 13 X 14 Viet. c. 94, s. 19, the land accrued at the surrender of the lease 
no .spiritual person appointed to a tleanery of a current when the allotment was made. Ih. 

cathedral may accept, to take and hold therewith, ■ 

any benetioe unless in the cathedral city, and Power to Sell Site with all Easements.] 
not exceeding uUOL a year in value. The rectory Under the statute 23 X 24- Viet. c. 142, and _an 
was not situated in a cathedral city, and the order in council, an ancient church in the city 
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of London was vested in the ecclesiastical, coni- wliich had Lcou boiighf niKler the power thevehy 
missionevs, upon trust to pulldown the building, conl'errod into the, same eate^oiw as land whieli 
dispose of the inatcvials, and sell the site. They had been bought under the powers of 5«S Crco. H, 
pulled down the church, and the site was still c. 45; and that therefore rhe connnissioners 
vacant. The defendant who had become the could make a good title. Scmble, that 8 i; i) 
■uw'iier of laud, formerly part of the glebe of the Viet, c, 70, s. 25, might also enable, the coin- 
church, on which some low buildings had stood, missioners, in a case like the present, to make a 
commenced the erection of buildings which, if good title, Frrlmiusf tail f'viiinittf.'.iiiiirrn and 
completed, W'ould have materially obstructed the A'/wy, In re, 02 L. T. 585 : 88 W. R. 478. 
access of light to windows occujjying the same 

position as those of the late church : — Held, that 58 Geo. 3, c. 45 — Petition — Costs.] — 

the ecclesiastical commis.siouers had power to ’Whereasumof money, applieahlelothcpurijoses 
sell the site, witli all the casements which luul of a vicarage, had been paid into court under the. 
been enjoyed by the church, so that, if the church Church Building xict, 58 Cleo. 8, c,. 15, and a 
had ancient lights, the purchasciwvnuld have the petition was presented by the vicar for paymenr 
benctit of tbem. Jde.clodanUail fJoiiminnitmern of the fuiul to the governors of Queen xVime's 
V, Xuio, 4!) L. J.. Ch. .529 ; 14 Ch. D. 218 ; 42 Bounty, who were coiitrihuting to the erection 
L, T. 201 ; 2S W. R. 544 — C. A. of a new vicarage-house, ihe eoele,siastical com- 

missioners, as representing the church building: 
Consent to use of Parish Land for Cemetery.] commissioners, bail to }iay the co.st of the jieti- 
— A proposal for tlio making ovei* to the burial tion, excepting the costs of the governor.s of 
board of a place, of a piece of land belonging Queen xinne's Ronnty, whicdi had to he paid by 
to the parish to be useil as a cemetery, will not the petitioner. Munjato (I'iaa'), E,e jntrte, 12 
be sanctioned by the court without the previous L. T. 792. 

a])probation of the a]>plicarion by the charity On a petition for the tramsfer of purchase- 
commissioners. Watford Burial Board, B.r money paid into court by the eeclesiasrical 
jiavte, 2 Juv. (N.S.) 104.5. commissioners, the court ordered the costs of all 

parties to be paid by the commissioners. Clarke 
Glebe Lands— -Drainage and Improvement JoJamn, Codiin Trujlto, hi re, 22 L. T. .570 ; 
Company.] — A rent-charge for a certain period 18 W. R. 800. 
of time, in aiTcar, charged by an order made by 
the inclosure commissioners upon the inheritance 

of globe lauds of a rector}’-, under the provisions XXII. OTirRCHWARDENS. 

of Uie General Laud Dniiuage and Improvement x , x x-,. o --r tr- x 

Company’s Act of 1849 (12 ck 18 Abet. c. 91), Govermneut Act, 1894 (,)(.> & o, A ict. 

was, under the provi.sions of the same act, ‘C- 

ordered to be raised by a sale of the glebe lands. P Election AND xiPPOlNT-MENT, 

In an action by the owners of a rent-charge, in ' " " . " ‘ 

ai'rear, charged on glebe laiirls, for a declaration Mandamus to compel Inhabitants to elect.] — 
that they were entitled mider the order made by The court will grant a mandamus to the inhabi- 
•the inclosuro commissioners to a charge on the tants of a parish liable to contribute to the 
lands for the sums due and to hecomc due of the church-rate, to meet and assemble together, with 
rent-charge, and a»king for a sale of the lands, the mini.ster, to elect churchwanlens. Bex v. 
the ecclesiastical commissioners were made in.r, 2 B, & Ad. 197 ; 1 L. J., M. C. 8(5. 
defendants : — Held, on demurrer, that they were 

not necessary parties. S'eottixli lT7r7<)7.o.s‘’ Fund Custom.] — The return to such manthunus stated 
V. Craig, 51 L. J., Ch. 8G8 ; 2U Ch. D. 2(J8 ; 30 an immemorial custom in the parish to liave no 
AV. R. 403, churchwarden, and that the dirties appertaining 

by law to the office of clmrclnvardens had been, - 
Site for Church— Vesting in Incumbent — from time out of mind, discharged by the over- 
.Liability for Paving.] — Land liaving been con- seers of the poor Held, that, inasmuch as oyer- 
veyed under the church building acts to the seers had not existed time out of mind, and 
■ecclesiastical eommi.ssioners as a site for a church, as there were necessary duties appertaining to 
a church ivas afterwards erected on a part of the churchwardens, and there must have been some 
land, and the church and jjart only of the land jiersons bound liy law to discharge those duties, 
were consecrated Held, that, upon .such con- the custom set out in the return was bad. I h. 
■secration, the whole of the land so conveyed to Where, by a custom in a parish, the rector 
the commissioners vested in the incumbent nominates one churchwarden, and the parish- 
under s. 13 of 8 & 9 A^'ict. c. 70 (Church Build- ioners the other, and the rector nominated as 
dug Acts Anienchncnt Act) ; that the commis- churchwarden a person who wa.s not rc-sident, 
■siouers ceased to be the owners of it, and were nor the occupier of any house or land in the 
therefore not liable under the Metropolis parish, and the person so appointed was afler- 
Jlanagement Acts, 1855 and 1862, to contribute wards sworn into office: and it -was desired to 
in respect of it towards the cost of paving a new question the validity of the appointment, on the 
street. PlumiteuA Board of TForZ:*- v. Fcele- ground that the person appointed was not legally 
dastical Conmissionei% [1891] 2 Q. B. 3(51 ; (54 qualified : — Held, that an application for a man- 
L. T. 830 ; 39 AV. R. 700 ; 5.5 <1. P. 791. damns to the rector to nominate a churchwarden 

was a proper course for that purpose, and the 
Site of Parsonage-house — Power of Ee-sale.] court made absolute a rule for such a mandamus. 
—■[Index the powers contained in s. 9 of 1 & 2 Barlow, In re, 30 L. J., (J. B. 271 ; 5 L, T. 289. 
Viet, c, 107, land was purchased by the com- A custom in a parish was that two diurch- 
niissioners ; but, such land not being required wardens should be chosen annually by a select 
for the purpose of a site for a residence, they had vestry, a body comjjosed of the clergyman for 
contracted to sell the same Held, that the the time being and of those who hatl been elected 
effect of s. 9 of the latter act was to bring land to the office ot‘ churchwarden, or had served .such 
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office, or had imkl a fijic for not dnin" rsn. By the ] any vestry hulden by virtue of any special act. 
roeords of Ihc paj'ish il ajipeared that, from their ; or of any usage or ou^toin. A local act for Pad- 
foiniuencemciir in KVhs to 1781 (with tile (“xcep- ; enacted that the election of church- 
tion of an mtcj \ .tl .dtcr the oreat fire of London 1 warden.s shotdd be conducied, from year to yeai, 

in l(i(;n), one fredi chun-hwardeu was chosen j in such maimer as had been usual in the same 

ainmall> Ctom tin' pai idi.oner-, at largo, who was , parish. It was proved that-the mode of electing 
elected ‘to the otlice of junior churcliwardeii for churchwanlens had been by a shew of liaiids, no 
one year, and who was elected to the office of ' poll ever having been demanded: — Held, that 
senior ehurchtvarden for the next. From 1731 this was no evidence of a custom to exclude the 
to 1770 tliere tvere no records, btti from 177.“> to granting of a poll when properly dempded, 
1821 the '-ante cour.'C wa'^ jim^ned, exce^it in four Cumpljell v. Manufl, 5 A. & E. SIm : 1 X. fc P. 

instances ; and shortly after the great hre of DoS ; 2 H. W. I.a7 ; <5 L. .L, 51- C. 14.). 

London, in 1 Olid, two [MT, sons act oil a-, junior and . „ ■ 

souioi chuK hvnnlens r. .p^ethdv, Ler the ^pace Election of Person claiming Exemption— Con- 
of five \faiN:— IltM, that it part of the flrmation of Appointment.] — The elecfioit by 
custom.hywhiel! Ihc number of the >el('Ct vestry parishioners i»f a churchwarden, who claims 
was rcgulaied, rlial a new poison shoiiM be e.xempt ion from, ami refuses, the office, cannot 
elected everv vear 1 o t!ie oltice of junior dmrch- : be revived by a vestry meeting after the duo 
warden, wlu'i simnld .'■erve the office, and the fol- ' election of another person, although the latter 
lowing vear diould ‘•uccied to the olHci' of senior ' resigns on condition that the former will accept 
churcllsvardeti. O'lhli/: y, FHijlit, 3 V. D. .781 ; Ifl i Ihc ulliec, and neither of them has hoeit admitted 
L. J. M. C. 73 : 11 Jur, 19. ' ! by the archdeacon. 2fri/. \\ Framitii, IS L, 'X. 

A palish consisted of six townsliips ; in live of j 88. 
them the parishioners in each township had been 

in the habit of selecting two persons, one of j _ Where Perpetual Curate.]— A perpetual curate 
whom was appointed churchwanlcn bv the I is the minister of a parish within the general 
rector, and in the sixth t<jwns]iip, the outgoing custom, by which (in conformity with canon SiJ) 
churchwardens nominated two. of rvliom the ! the churchwardens are chosen by the joint con- 
rector apnointed one. In 1S18. bv order in ' sent of the minister and ]janshiouer.s, and, if they 
council umler 3 ie 4 Tict. c. 113, one of the ! cannot agree, the minister chooses one ami the 
townships was constituted a separate jiarish : — parishioners the other. Ilcii, x. AUt;n, 42 L, J., 
Held, that the custom was a ,L^ood custom, aud Q. B. 37 ; L. 11. 8 Q. B. (>9; 2* L. T. 7Ch ; 21 
that the separation C)f one township did not W. 11. 190. 

affect it in the remaining five. Brenmar v. And a perpetual curate has, therefore, a right 
Jltdl. 33 L. J., C. P. 332 ; L. 11. 1 G. P. 748 ; 12 to take part in the election of churchwavtleus, in 
Jur. (X.S.) 648 : io L. T. 332 : 14 W. H. 964. the absence of proof of any other custom. Ih. 

By 1 jac, 2, c. 22 flOS."); the parish of St. _ . , 

James, We.stmiuster. was created bv dividing a On Formation of New Parishes, j— The partsh 
district from the parish of St. Martin; anrl it of D. consisted of four townships. D., W., E., 
ivas enacted, that the inhabitants of St. James’s and JI. The parish church was in lA, and 
“shall be from time to time subject to the laws churchwardens were appointed at D. in the usual 
and statutes now in force, or hereafter to be manner, who acted for the whole parish except 
made for the choice of chui-chwardeus, and such M., where there was a chapel, and a special 
other like parish ojScer.s, and other iiarochial custom that the parishioners should elect two 
duties within the parish in like manner as the churchwardens to act for the haudet of M. A 
inhabitants of the pari,sh of St. ilartin’s are or private act was passed to divide the parish into 
might be subject and liable unto." St. Martin’s three, D.andW. to be one parish, B. ano1her,and 
had been grtvemed by a select vestry, and pro- M. a third. The act contained a in-ovisiou that 
vision was made for continuing such a vestry in after the contemplated divi.sion had taken effect, 
,St. James’s. Before 1GS3, the practice in 8t. two persons should be chosen churchwardens for 
Martin’s, on the election of the two ohnrchwar- each of the new parishes, “in the same manner 
dens, had been that the vestry chose them by as churchwardens are now chosen and appointed 
scoring certain prepared lists (the greatest ninn* for the parish of D.” : — Held, that, the object 
her of scores carrviug the election) ; but. by of the act being to create three entirely new 
usage, the junior churchwarden of the preceding parislies for ecclesiastical purposes, formed upon 
year wa,s re-elected of course. It did not appear the model of the mother parish of .U., the pre- 
how or when this practice originated. The vious right of the parishiouens of M. to elect 
power of the select vestry to choose the church- both churchwardens was Jaken away. Gn-on v. 
wardens was often disimted in St. Mtulin’s after Brf/., 1 App, Gas. 313 ; 33 L. T. 493. 

1(»83 : and for the last two years the elections A di.strict which, by prclcr_ in cnuncii, under 
by them wttre discontimied, and the. officers 39 Geo. 3, c. 134, s. 16, is assigned to a chapel 

chosen according to .38 Geo. 3' c. (>9, Xo altera- in a parish, becomes a separate parish for all 

lion was made 'in St. James’s Held, that the ecclesiastical purposes, but continues a part of 
mode of elecuou, practised in liiSo, was one of the parish for other parochial purpo.ses, and 
the laws tlien in force, bv which, under 1 Jac. 2, therefore the inhabitants of t he district ai’e 
c. 22, the parish of St. James’s was to be entitled to vote in the election of clmrcliwardens 
govemecl ; and that the abandonment of the for the parish. Beg. v, Stm7Ui, 3 B. & 8. 333 ; 
custom bv St. Martin’s did not oblige. St. James’s 32 L. J., Q. B. 90 ; 11 W. E. 262. 
to discoiitinue it also. Jt(\e x. St. Jainrx's, So the ratepayers of a district parish e,stab- 
Wrst)ui)ttifc‘)‘. Clmreliwardims-, 3 A. A: E. 391 ; lished under .38 Geo. 3, c. 45, 6 & 7 Viet. c. 37, 

2 II. & W. 2.53. and 19 & 20 Viet. c. 104, have a right to vote at 

elections of churchwardens for the original or 

Evidence of.]— The 38 Geo, 3, c. G9, mother parish, Beg.x. Bxeter (AnMeacoii),!! 

giving a plurality of votes to rate-payers, accord- ’W. K. 262. 

ing to their rating, exempts from its provisions j See also eases supra. 
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Eight of ISTaming.] — A prohibition lies for unreasonably cxerdsod ; that it had not 
trying the right of naming a churchwarden in slmwii that liad the })oll been kept open the 
the court Ohristian. Willittinn v. Yanghtni., 1 result of the eleotioTi would have iieen diffoi'i'iit ; 
AV. Bl. 28. . and that there had been too great delay in 

questioning the election. licg,C\ JI<znMmCuqh 
Demanding a Poll.] — The right to demand a Chiirrhinn-ilcHH, ill L. T. -lOO.’ 
jioli is by law ineklcntal to the election oE a The ohaiman of a vestry mooting, held rortlu; 
]iavtsli ollieer by shew of h<ands, where there is jnirpose of raking a poll for the ehiction of a 
no spc'cial custom to exclude it. CampMl v. churchwarden, has no jiowcr to close die poll on 
5 A, & E. iS(!5 ; 1 N. & P. .'loS ; 2 H. & W. account of disturbance. Z'm. v. dralKon, 0 
-tr,7 ; (! L. J., M, C. 145. W. 11. T38. 

A poll, at an election, need not be demanded T’he validity of a resolution of a ve.sii'y io dose 
until after the decision of ihe chairman upon a the jkiU for the election of clinrolnvardcns at .i 
shew; of hands, 77;. - particular hour, is a lit question to: be tried upon 

Where a poll has been demanded to be held a mandamus. Jlp,r v. WincJimtpf {Bluhu})'). 1 
according to a particular mode, and has been East, 578. 
held accordingly, without any objection being 

made, any irregularity in the mode demanded is Adjournment of Meeting.] — Where a meeting 
waived. 77;. for the election of churchwardens takes place in 

A candidate for the office of churchwarden the parish church, in pnrsn.ance of a notice iliat 
having been named, a shew of hands was such meeting would 1)0 liold at the prirish churclr, 
demanded, and refused by the rector, on the and that in ease a ])oll should be demanded, tlu; 
ground that the election was to be decided by a meeting woukl be immediately adjourned to thci 
majority of votes. The polling boolcs rcinaiiied town-hall, the ehainnan may.'npon a poll being 
open, and then the rector ordered the j)oll to be demanded, adjourn the meeting to the town-halT, 
closed, contrary to general expectation, and although a majority of the voters present object 
declai’crl the caiulidate elected. A mandamus to siicli adjournment. lie,v v. CJwxti-r {jCnk- 
isaiu'd, commanding the rector and churchwarden deacini,'), 8 N. & M. 418. 
to elect a churchwarden. Hex y. JJiriitinf/Jum 

(^Redoe'), 7 A. 6c E. 254 ; 1 Jur. 754. ' Validity of Election.]— On the Cth of April, 

At an election of clmrcliwardcns in open vestiy notice was posted on the cliurch door for a vestry 
a ]ioll of the parishioners was demanded, under meeting to a]ipoint churchwardens on the 10th 
i8l urges Bourne’s Act, 58 Geo. 3, c. (>1) : — Held, of April, wliioh was Easter Tuesday. On that 
that tliis was a legal demand, and meant a poll day A. and B, were elected churchwardens, 
of such parishioners as were entitled to vote, and Doubts having arisen as to the sufficiency of the 
not of all the piarishioners. Beg. v. Bt. Marijn. notice, it not having l.icen published in church on 
Lumhctli, Chureliu'iirdens. 8 N. & ?. 410 ; 8 tlic Sundaj’, another notice was duly given and 
A. 6: E. 350 ; 1 W. W. 6c H. 898 ; 2 Jur, 500. rc.ad during service on the following fcSunday 
Every rated inliubitant, whether previously that a vestry meeting would be liekl to elect 
present at the vestry or not, has a right to come churchwardens on the ensuing J'hursday, on 
in and vote ; aiul the closing of Ihe vestry doons which day A. and B. were again elected ; — Held, 
during the poll, so as to exclude voters, is illegal, that A. and B. were duly elected elmreliwarclens, 
77;, , as one or the other of the two elections was 

Cpon the poll being demanded, it was resolved valid. St. Fulth ClivrcliieuTdcnit, In re, 25 L, J., 
that it should be eoutiiied to the persons who Q. B. IGS ; 2 Jur. (X.S.) 212 ; 4 W, R. 2()7. 
were present at the shew of hands which had 

already been made, and not to be extended to the Presumption that Election was Lawful.] — 
other parishioners who were entitled to vote Proof that a party bokls the oiiice of elrarcl> 
Held, that this, thougli illegal, could only render warden is priina facie evidence of his having been 
the election void in ease persons entitled to vote lawfully appointed, even where the question 
were pievcnteil from voting ; and, that not being turns on his title to the pos.se, ssiou of land in his 
shewn, the electimr with looked doors was a capacity of churchwarden, (rinuill v. Utfhuf, 
valid election. 77;. 9 Jur. 1081. 


Closing of PoU.]— On the Friday after Improper Eejectiou of Votes.] — Where, irpon 

Ea.ster a vestry meeting of a pari.sh, of which an election of a oliurehwarden, the chairman of 
meeting notice had been posted on the church the vestry meeting had rejected votes which 
door on fluster Sunday, was held for the election were alleged to be admissible, but it did not 
of church w.ardens. The rector nominated one appear that the rejection had cau.sed any difCer- 
churdiwardon, and there were twm candidates ence in the result, the court refused to 'grant a. 
for tlic office of parishioners’ churchwarden, one mandamus ordering a fresh rdection. tliough the 
being the existing churchwarden, and the other persons whose votes had been rejected' were 
a candidate put forward by a party dissatisfied i)artic.s to the irpplieatiou. JA/?c7;y m-Jai/ee. Ur 
with the administration of the parish charities. j)urfe, B El. & Bl. 718 ; 23 L, J., 'M. C. 153 ; 18 
The shew of hands was in favour of the last- Jur. iiOC ; 2 W. 11. 473. 
named candidate. Tiic poll was closed by the 

rector at five o’clock on the day of the election, Eefusal to take Shew of Hands,] — Where the 
when there appeared a majority of votes for the chairman infused to take a shew of hands, but 
existing churchwarden. The validity of the proceeded to write down the names of the rate- 
election was questioned by a rule, made on the payers present and the number of vote,s they 
5th July, for a mandamus to the rector and wa'i-e entitled to, and tlicn declared one of two 
churchwardens to hold a new election. The candidates elected, tlie proceedings were pro- 
court discharged the role on the ground that the tested against and a poll was demanded, but was 
closing of the poll was a matter in the discretion refused by the chairman. The court refused to 
_.of the rector, which had not been shewn to be grant a mandamus commanding a new election, 
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it lit It a])]ir-;u'iii;4' ilint anvouL' had bat-n bv the [ to abstaiu from such coxifluct in futiirc, and coii- 
irresnxlarity nf rite prncL-odiiics iircvcnted from dcmneti. him in mlani costs. Ih. 
voiiny. or tliat any pracTiiail injustice had • 

resnhed from it. n-rj. v. (niti/r. ■[ L. 'F. d-i’i, 1 Parties to Suits.]— Where tJiere is more than 
„ _ _ one cliurchwarden. one churchwarden cannot 

Seiusal to put Amendment,] — At a meetina- maintain a .suit in liis own name alone without 
the \esuy to elect ehurcirwardens, 1). was that nf his co-churchwarden. Iri/Y. Tmifnire, 
lirojM.^ed to he re-electf;d, wlieu parishioners 2 Jloore. 1’. C. (.N'.iS.) a;-?!) : 11 Jur. (xs.) 2(»r> ; 
moved an amen<luient tliat hefon' cletding a 11 L, T. Tail ; IH W.'H. 47(i ; 5 X. li. H8:b 
chuicLv. anleii a ts rtam coi respoiu leiice between isemble, that, if one churchwarden pervorselv 
the cjiarity eonutiissioners and the church- and vexatiously refuses to allow his name to he 


be (/niduced. 
aineiidment. ai 
Held, OH a rule 
was wrong in ] 
and that he wji 
meeting whet he 
{[(tijhun'iiv ( f 1( 


i pnri'-h charity fttiid shouhl joined tis a co-i>hiinliff, nietuts may be taken to 
le vicar refused to put the procure his removal, Ilf. 

lecdtireil i). duly elected; — One cliurehwardeu has no imidied antlinrity 

r a niiutdaiuus, tliat the vicar togive a proxy fordhc other, or to join him in a 
'iiig t() pi!t the ainenduicnt, suit. Xor can the court compel or dispense with 
in not putting to the the jt>inder of the unwilling cluirchwardeti. Ih. 
I. should he eleeted. Itiy. y. A. (diureliwarden, chosen tvfter the eonimence- 
, cl J. r, 2(t‘). incut of a suit, is ent itled whilst in office to io in 


meet ing wlii't her I). ^should ht] eleeti‘rl. Y.Vy/. v. A tdiurchwanlcti, chosen after the ttonimence- 
//(if/hin/)‘fw ( f irfir). .d ,1. i', 2(i‘). incut of a suit, is entitled whilst in office to join 

himself as eo-pluim iff in a suppleuientarbill with 
2. LKfi.Ui Posit [OX former clmrehwardeti, for the ]mi-pose of 

; _ ' ’ ’ putt ing in issue facts that have arisen since the 

Qualification. ! — In order thiit ;i person nia}' he tiling of tlie original hill, he having an interest 
qtialified to be eleeted ti elmrcdiwarden of it dis- in the proceedings, and in the decree to bo made 
trict church under 1 A2 Will, b c. ;PS. s. Jf>, lie at the hearing. JLmWf v. !> Sim. 27P ; 

must reside within the parisJi. Ur;/, v. Cm\ (w " d., Ch. 24') ; 2 Jur. 4(14. 

L. T. a,")!) ; ,">7 ,J. P. 72. power is given to the court by the Public 

Wordiip Regulation Act. 1874. to substitute 

Declaration.] — A eburehwarden, who •'Succeeding eliureh wan lens for a churchwarden 

has made the declaration in a preceding year '"dm has instituted a suit under s. 8 of the act 
and continues in office without renewing the f'”' eonmiittetl during the time that he was 
declaration, though eoujpollable to do su, may tlo ciiurcliwarden, but has ceased to be so before 
legal acts by virtue of his office, wliieh will be termination of the suit, .and in such a case 


binding on himself and parishioners. EdiiPij v. the sueeeeding churchwardens have no interest in 
Sinallhvneii. 21 L. T. .lOG. ' the matter which entitles them to iiitervene in 

the .suit. 7/«m',v V. PeWfi/M, .al L. J.. P. (!. 83 : 
Ceasing to reside in Parish.]— Semble. that a " H. IGl ; 47 L. T. GO : 47 J. P. lOU. 
chureliwiirden, who. during the continuance of 

his office, eeasfs to reside in the parish, does not Demise of lands to.] — Churchwardens and 
ipso facto cease to lie churchwarden, although it overseers are not. by .P.) Geo. 3. c. 12. s. 17, made 
is a goo< I ground for appointing anotlier in his a comjdete body' corporate, but are only 
place. <7(i)n:iU v. ZJtintj, !) Jur. 1U81. eiuiiowered to accept, take and hold in the 

. nature of a body corporate ; and therefore It is 

uspping Office of.j — A quo warranto does not necessary that the accejuance of a demise of 
n<»t lie for usurping the office of cliiirehwardcn. lands by them should be bv an instrument under 
Beirhur. Jn re. 30 L. J., Q. P.. 271 ; o L. T. 2Sh. a common seal. Xw//7i v. Adliimt. 8M.& W,23(i ; 
18. P.. v, Shephuril. 4 Term Rep. 381 ; 2 1 D. (Jt.S.) 12'.) ; JIT.. J.. Ex. 83. 

R. S. 41(i. ’ ' 


Authority.] — A ledge or a •■^npev-altar 
placed oil the eoninnmion table in a elmrcl 


59 Creo. 3, c. 12.]— The ffi) Geo. 3, c. 12. was; 
was not intended liy the legislature to vest copyhold 
by laials in churchwardens and ovorsoers. ^Att.- 


tUe incumbont without ohtninhig the fornud o“r (Jen.y. Lenyln, 8 18im. 3()G ; 1 Cox, 0. C. 51- "(> 

informal consent of the ordinary. .Nearly two L. J., Ch. 204 ; 1 .Tiir, 234. S. P..' PadkiimUui 

yearstifierwank theehurclnvardciiswerc<Iirected Vliwritier. lu. n\ 8 Sim. 029 ; 7 L. .1 Ch 3-4 • 2 

by a resolution of the vestry to remove, it. One Jur. 344. ’ . - 

of the chill eh wardens there'upon had tlie lock of 

the ehureii door picked, anc I violently removed Ejectment hy.J — But in an ejectment bv 
the supor-altiU'. The ineuiuhent refused to give churehwiirdens and overseers, under r»‘J Geo. 3, 


“h '-Tistody oi; the keys of the rhnreh, but c. 12, s. 17, to recover lands belonging to the- 
ottered aeee.^s to tho churchwarden at reasonable parish, proof that they have acted in that eapa- 
tmies. I he iucumheut having instituted erimiiml city is sufficiont, without proof of their actual 
]>rocceilings against the ehurehwarden : — Held, api)ointmeut. I/oe d. Botrleii v. Jiarneg 8 Q. B. 
tliat the vestry had no poiver to authorise the 1037 ; 1 o L. J., Q. B. 2*J3 ; 10 Jur 520 ’ 

churchwardens to do these acts ; that the chiirch- 

wardeus are the officers of the ordinary and the A Corporate Body.] — Cluirclwardens are a 
parish, and their authority, even in matters most corporation for the purpose of the custody of the 
wittiin their .special eognisaiiee, must be e.xer- ornaments of the church. Liddell v. Jieul 14- 
cised under the control of the ordinary, and with- Moore, P. 0. 1 ; 3 L. T. 218 ; 8 W. R 569 ’ 

1 nit reference to extreme and e.xceptional ca.ses. A monition ' may be adtbessed to church or 

-Tj. Ih 3 Ecc. 113; 19 chapelwardens for the time being by their oiBcial 
1 , . designation only. Ib. 

Meld, also, that even had the proceedings been Churchwardens are a corporation to take per- 
othcrwise legal, one churchwarden could not .sonal things in the same manner as the parson is 
have .so acted without the concurrence of the for land. Att.-&en.y. Euper, 2 I2r>. 

other, and the court admonished the defendant Under what circumstances churchwardens and 
VOL. V. ,iq 
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overseers of a parish arc, under 59 Geo. 5, c. 12, 
•s. 17, a corporation within 16 & 17 Viet. c. 137, 
.s. 4S. f-faohney CharUien (Poole- 4’’ WJiHp'h 
(%/ rrities'), In re, 5 JSf. E. 295 ; 10 Jur. (N.S.) 
941 ; 11 L. T. 34 ; 12'W. E. 1129. 

Semble, that churchwardons and overseers, 
having no corporate seal, have no i)OWor to 
execute a power of attorney, authorising a party 
to continue receiving the dividends of stoeh, 
notwithstanding fluctuations in the number ancl 
ideutity of the membei's of the corporation. 
Annodey, Px jnirte, 2 Y. & Coll. 350 ; 6 L. J., 
Ex. Eq.'81. 

Property of Bell-ropes.] — The property of 
tile bcdl-ropes of a parish church is iu the 
churchwardens of the parish. Jaclteon v. Ailams, 
2 Ecott, 599 : 2 lling. (N.c.) 402 ; 1 Hodges, 339 ; 
5 L. J., C. r. 79. 8ee Iforrisoii v. Iknuid, 2 
H. & W. 18 ; 6 H. i: M. 422 ; 4 A. & E. 799. 

Custody of Keys of Church.] — Churchwardens 
have a right of access to the church at proper 
seasons, but they are nut entitled to the custody 
of the kevB of the church. MiteMntjn v. 
Cardi»ylry"L. II. 3 Ecc. 113 ; 10 L. T. 26. ‘ 

Property in Military Colours.]— Scrablc, the 
churchwardens of a parisli church to which 
military colours, no longer retpiired for use in 
her Majesty’s service, have been prescntctl, have 
vested iii them the legal pro]>orty iu the colours 
for the purpose of safe custody in all cases where 
the colours are not affixed to the fi-eehold. 
Vineent v. Eyton, [1897] P. 1. 


3. Bw’-eamng in. . 

Duties commenced hy.] — A churchwarden 
remains in office, and is liable for the non- 
performance} of the duties, until his successor has 
made and subscribed the declaration required 
under 5 & 6 Will. 4. e, 02. s. 9. Jirtnj v. Hotner, 

2 B. & B. 374 : 31 L. .1., M. C. 135 ; .s’.lur. (N.s.) 
716 ; 6 L. T. 49 ; 10 W. E. 354. S. P., llremm-r 
V. mill, 1 H. & E, 800 ; 35 L. J„ G. P. 332 ; L. E. 
1 C. P. 748 ; 12 Jur. (N.S.) 648 ; 15 L. T. 352 ; 
14 Wh £. 964. 

Duty of Ordinary,] — I’he court will grant, a 
mandamus by rule absolute in the flrst instance, 
to compel the official to administer the deedara- 
tion to a part}’- claiming to have been elected as 
chiijicUvarden of a chapel (under a local act, 
conferring ui)oii the officer elected the power of 
a churchwarden for the purposes of the chapel), 
though other parties claim to have been elected. 
DijJirld, Ex parte, 6 E. & M. 865 ; 3 A. i; E. 
617.' . 

Where two sets of persons have each a colour- 
able title to the office of churchwarden, both 
ought to be sworn iu. The ordinary is bound to 
.swear in churchwardens elect immediately upon 
thcii’ applying to be sworn iu, notwithstanding 
a usage not to swear in until the flrst visitation 
after Easter. Bex v. Middlesex (Arrhdeacon), 

3 A. & E. 61.5 ; 5 N. & M. 494 ; 5 L. J., M. G. 12. 

Eefusal to swear in— Practice.]— A rule for 
a mandamus commanding the ecclesiastical 
authorities to swear iu a churchwarden duly 
appointed is absolute in. the first instance. Lowe, 
Ex parie, 4 D. P. 0. 15. 

And on an affidavit of due election, demand 


and refusal, and of notice to the archdeacon of 
the application to the court ; the ground of 
refusal not appearing by the affidavit in support’ 
of the rule. Winliehl, Idr p/irtr. 3 k, H. i;i4 ; 
5 N.,& M. 42. 

Lis pendens is not a good return to a man- 
damus to swear in churchwardens, though 
accompanied with very specuil cir<uimstiinccs. 
Ilex V. Jfarris, 3 Burr. 1420 ; 1 Wm. P-l. 130. 


4. Duties, Eiputs and LiAUibiTiEs. 

Duties — To call Meeting.] — Where llie inli!i.bi- 
tants of part of a parish, being an ecclesiastical 
district, and having cliurchwardens under 1 & 2, 
Will. 4, c. 38. arc desirous of adopting the 
Lighting and Watching Act, 3 & 4 Will. 4, c. 90, 
the proper officers to call the, meeting for that: 
purpose are the churchwardens of the whole 
parDlqanduot (he churchwardens of the district, 
because the latter are not persons “ usually calling 
[ any meeting on parochial business ” within, s. 77. 
j Iteif. V. .Khiqswinford, Orerserrs. 2 El. & lU. 689 ; 
23 'L. j., m! C. 172 ; 18 Jur. 1073 ; 2 W. 11. 453. 

To supply Estimates of Rates required.] 

— Cliurchwardens arc bound to supiily estimates 
to tlie parisliiouci'K iu vestry of the }jrobablo 
amount required for church rales. Pry. v. A7. 
M/rn/ards, Leicester, 2 P. &: D. .510 ; .10 A. & B. 

I 730.' 

Provision for Divine Service during 

Vacancy.] — It is no part of the office of a chureti- 
warden, as .such, to iierform or provide for the 
service of a church during a vae.ancy in the 
incumbency. Att.-Grn. v. St. (Jross Jlos'pital, 
S Dc G. M. i: G. 38 : 25 L. J., Oh. 202 ; 2 Jur, 
(N.S.) 336;4W. 11.310. 

Tlie cour.se to be pursued is for the church- 
warden to .act uuticr a sequestration to jirovide 
for the sorvice.s, and in so tloing ho acts a.s 
officer of the bishop and not as clnirchwardcn. 
Ih. 

Interference with Divine Service,] — A i'f nr 

a receiver of charity iiropoity had been appointed. 
W. H., the alleged cliurclivvarden of 8t. 'F., 
insisting that the chapel withi.n tlie hospital was 
the parish church of St. F., and in order, as lie 
alleged, to try tlie. right, forcibly prevented the 
cluqilaiii jierforniiiig divine service therein, as ho 
h.ad usually been acciistumed. The court re- 
strained W. .H. from iiiterrupting or interfering 
with the ]ierfurni.ance of divine worship in thu 
chapel. S. C., 18 Beav. 601 ; 24 L. J., C'li. 148. 

Preserving Order in Church.] — A parisli 

clerk having been di,smis.sed from his: office by 
the rector, though irregularly, and another 
appointed, the former entered the ehureli before 
divine .service had commenced, and took jiosses- 
sion of tlie clerk’s seat : — Held, that the church- 
wardens were justitied iu removing him from the 
clerk’s desk, iind also out of tin; cliurch, if thi'y 
had reasonable grounds for believing that he 
would ufloF interruption during the celebration 
of fliviiiG service. Euriou, v. Henson, 10 M, A W. 
105 : 11 L. J., Ex. 348. 

Qumre, whether a churchwarden can justify 
[ turning out of a church a party who com’mits a 
I trespass there on a week-day, when divine service 
is not going on, or whether he ought not to 
justify under the rector, and aver a request to 
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wardens, keeping separate acconnis, i’or each 
division ; therefore, wdicre, in a parish, eojisisfcing 
of a township and several lianilets. two church - 
waidens were appointed V»y tlie township, and 
two others by the rest of the parish, wlio niadc 
separate rates for their own divisions res[)ec- 
tivoly : — Held, that the acting churchwardens 
appointed for the townsldi) niigbt maintain an 
action against theii" predecessoi’; ' 
recover a balance remaiiiing '■ ‘ ' 
out joining ” ’ 

plaiutilfs or defendants, and 
that their £i,ppoiui nient had been atg 
AfitU Thumat " " 


Distribution of Seats.] — Ciinrcbwardens 

of a church wdth free seats have authority to 
<lirect,for the imiinteiiaucc of oi-der and decorum, 
ill which ol' those scats ccriain classes of the 
congregation may and otliei’s imiy uot sit. A 
)icrsun may be convicted by justices, under 
& 24 Ah'ct. f. .'i:?, s. 2. of vioieur behaviour in 
a church, although such behaviour was in 
iisse.riion of a liomitide claim of right, d.s'/mr v. 
Cah'mfL ati J,. ,T.. M. C. o7 ; IS (J. .B. D. (i07 ; 
.b! t. 4!}(l ; So W. H. C.-d ; .-il J. P. o<)8. 

Preventing Inhabitant from attending 

Service.]— 'I'licre is uu right on the part of a 
clmrchwiirdcn forcildy to prevent an inhabitant 
of a ])arish oi’ district fiTim entering the chnreb 
foi' the })m'pose of attending service, even though 
tlie cliui'chwardcn may be of opinion that he 
cannot he conveuieutly accommodated. The 
tcnnioral courts liave jurisdiction ovei' an action 
figiiinsi a churchwarden for forcibly prevenling 
,an inhahitant from entering the church for the 
purpose of atteiidin;.'' divine service. Tiiijloi- v. 
'fhjt.vw, .17 L. ty'r.. 210 ; 20 B. H. 071 : u2 


office, to 

^ their hands, with- 

the other churchwardens, either as 
’ " ’ ■ ’ dtlioiit pfoyhig 

‘ itly legal. 
3 D. & 11. -ii)2 ; 2 It. & CS. 271 ; 
& P.103 : 2 L. J. (O..S.) K. B. 8 
* ’ " /Avdme 1 B. & Aid. 524 


20 R. II. 


348. And. see jRe. 
lOR. 14.370. 

Whei’e in an ancient chapelry, divided into 
three districts by order in councii under 13 A 14 
Viet. c. 41, one district represents the ancient 
parish, the churchwardens appointed for the 
district may maintain an action of detinue 
against the late churchwardens of the ancient 
cliapelry, to rec<.iver the elnirch books ; and the 
late churchwardens have no lieu upon them for 
any expenses tliey may have incurj-ed by virtue 
of their late office. 


Jlo/iii V. TJuiniclci/. 4 W. R. 514. 


Regulation of Pews.] — Si>e Pews, imst, 

XX VL, col. 1357. 

Transfer of Non-ecclesiastical, to Parish 

Council.]— Xcc ffi) A 57 Viet. c. 73, s. 0. 

Rights — Action against Vestry Clerk for mis- 
applying Rate.] — The vestry clerk of ji, pariah 
upon his appointment to the office was told thiit 
it would be part of his duly to collect tlie church- 
rate and poor-rate, ami to apjdy them iis hi.s pre- 
■decessoT had dune. In pursuance of these instruc- 
tions, and in accordiince with a practice which bail 
prevailed in the parish fur iift.v or sixty ycai's, 
the vestry clerk applied a portion of the money 
•arising from a church-rate made in the ])laintiifk 
year of office as churchwarden to the payment of 
parnchial chai-ges uot legally payable out of the 
church-rate : — Held, that, iuasraiich as one of the 
churchwardens was aware of the manner in which 
the money was about to be disposed of, ho having 
jireviously tilled the office of ovensecr, and also of 
audit or of the parish accounts, and ilid not object, 
the two were iircclmled from suing the vestry 
•elei-k for this misiippllcatinn of the rale, (hoiwr 
V. Liiii\ (■; r. B. (N.s.) ,"02 ; 28 L. ,T., 0. P. 282 ; 

.Juv. (x.,s.) 1203. 

Evidence of Parish Book.] — Held, also, 

that, (one of the piaintiiis being a vestryman) 
the parish hooks were admissible to sliew the 
usage of the pari>h as to the appropriiition of 


— — Protection when distraining.] — A 
chnrcliwardeii taking ii dis1re.ss for a poors rate 
under a warinut of magistrates is entitled to 
the jirolection of the 24 Hco. 2, c. 44, in having 
the magistrates made defendants with him in 
an action of trespass. Ilitrpp.r v. Curr. 7 Term 
Rep. 270 ; 4 R. R. 440. 

Reimbursement.] — Bill by the executrix 

of a liite churchwarden agiunst ninety }iarish- 
ioners. to be reimbursed ivbiit her testator had 
advanced for parish : — Held, that defemlains 
should reimburse plaintiif with costs, and that 
tlie money should he raised by a jiarish rate. 
A'iohohnn. v. 4 Yin. 52!l, jil. !), 

Bill by a former ehurcliwardeii (trustee fur an 
estate of the imor of the iiari.sh and forty-iive 
inliabitants) against the parish officers to b(‘ re- 
imbui'.sc(l money laid out on account, of the trust 
under an order of vestry, his accounts being 
])assed and ordered to be paid on demand ; Lord 
Chancellor expreisscd a strong inclination against 
the bill, and, it not being siguwl by enniisel, it 
was taken olf the iile, Phiiutilf to piiy costs. 
Fronrh v. Bpuv, 5 Ves. 547. 


Contribution.] — Persons being chnrch- 

wardciis, overseers, and trustees of "the poor, 
directed, in ouiisequeuce of a resolution of the 
vestry, a i)ro.secution to be instituted a,gaii)st 
certain persons accused of having concurred iu 
the misapplication of parochial moneys: one of 
them, having been coinpeUed to jiay the bill of 
costs of the attorney em|)loye(l in .the prosecu- 
tion is entitled to coidriliidion from the others. 
AVrUlhfistotiv. Maatn-num, 5 L. .1. (o.s.) (Ih. 44. 

— Opposing Charity Scheme— Rewly- 
appointed Churchwarden.] — On an application 
for the continuation of a rcpia’t ap]iroving a 
scheme for the administration of a charity estate, 
of winch the chuTcluvardeiis and overseer's of the 
parish wt:re the trust ee,s (one of the, jiurposes of 
which scheme was to provitle for the rcjiiiir of the 
cliui’oh) ; it was held that a clnirchwardoii wlio 
I hail been newly appointed, and had not been 


Action by Order of Parish.] — Where 

churchwardens, hy order of the ]i:irisli. com- 
mence a suit, the consent of the parish .sliall 
hind it, and the vestry book .shall 1h> allowed as 
cvidmice of the consent. Fadunr Pnrixh Cuho. 
4 Viii. Abr. 529. pi. 10. 

Action against former Churchwarden.] — 

( lliurchwardcns ilc facto may maintain .an action 
iigaiiisf a former churchwarden for money re- 
coiled by him for the use of the jiarish, though 
ihc validity of their election to the office is doubt- 
ful, iuid though they are not the imniediatc 
successors of the defendant. TuniPr v. Baiinen, 
2 H. Bl. 55tl ; 3 B. R. 50fi. 
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served wit'll the ])roceedin{rs, was at liberty to -A cluu'chwardeu lius no autli( 
jnvseiii a crnss-iielifcion for the purpose of oppos- the credit of his uo-ehnrfhwurdei 
iii'T the eonfirniatioti of the report, upon grounds the (jhitrcli. If he orders sueh i 
u<tt np])e!U‘iiig upon the report iiov brought before the knowledge of the other idiiirehwarden 
the inusler. P«/v*A7f. J« re, 8 Hare. IDS. liable individiiidly. XorflnruHr- v. /bv, 

G. k: M. ;H{’> : 1 Tvr. thhi ; h L. ,1.. .M. ( .S 

Restraining Trespass.]— The court has By jndeiiture bet W('eii the plaint ilf oft 

jurisdietion to restrain at the suit of the ehureh- two sureties of the second part. ti 

wanleiis any trespass eouiuiitted on the clmrelt- <lcf((iidants of the third part, tlie phiinfitf 
yard, though in assertion of an alleged riglit of to do ceitaiii repairs to a ptirish cbiir 


way. because, tbougli the churchwardens might in eonsideratiou of tlie (tovenniits iinii tigreeun 
not be able to midntain an action at law for sueli on his part, the defendants, eliiifeliwarden.s 
trespass, they might, after the injury was done, ovei>eersof the iioorof the ]iarish. foi- Iheni-M' 
have redress in TlieEiitdesiastieal Court. Mttrrlofi and for their sueeessors. elinrelivvardetw 


V. Pttvt/cy. tl Sim. 271) ; 7 L. Ch. 34.'). overseers of tlie parish, and their assigns, 

„ ■ . . , , thereby covenaut and proniise. with ivtal to 

- I^roprietary Chapel in Pansh,] A pPonii-jf that they tlie ehurehwardens and over- 
churchwarden. as such has no rights over a successors or asMgns. 

proprietary ch.apel m tlie parish devoted to the 

j)ertoi Ilia nee ot divine service according to the ^p^. pp^ppip-^ tp^ agreed 

rites nt the cstahlisii^^^^^^ church. Jiimnqvrf v. -apon ])v instalmeiirs. The indenture eoiitained 
Ilmth. h. f. 31)0; i) W. K. 3i.. a proviso, that ••nothing in those presents eun- 

Liabilities-Action against Churchwarden.]- or h.^ deemed, adiudged 

\\liere an ecclesiastical offence is alleuc.1 against coustrued, or taken tiyxtend to any personal 
a parishioner who is also churchwarden, it is not covenant of or ohltgatioii upon the several per* 
necessiiry to make his co-cliureh warden a co- sons, parties thereto oi the third ]iart. or ni aiiy- 
defeiidant. although, from the tenor of tlie ™ personally affect theim any nr either of 
churge.it appears’ that the alleged offence was tl^m, Gteir or any or either of their executors, 
comniitted in his official capacitv. Adhw. v. ^‘Inniustnitors, goods, effects or estates, iii their 
/WJiunA :•{(] L. ,J., Ecc. 14 : 15 L. T. tbS.'.. capacity ; but should ic, and was. 

An information was filed amiinst A. and B. by ndcnded to be, binding and obligatory ttlJoa 
name, thev being chmvhwanlens of a certain chiirchwardeiis and overseers ot the poor of the 
parish; the object of the information was for Pi^nslh ami their successors for the time being,, 
inquiries into the application of the rents and as fieh e uu’chwarcleus and (.verseersot tlie prm 
iirofltsof the property of the p.arish. and for a further or otherwi.se : Held, that the 

kieme tor the future management of the estate. covenant wa,s a personal covoiiiitit by 

The court made the order, notwithstanding that ^ deteiulinits to pay the money : and tliat the 
the churchwardens were not parties in" their pvaviso wa. ixqiuguaiit, thi'veto and nieoiiMstent 
official character. Aff.Xr'ni.v. Blkiv. <->‘CTewith. and tlicrefj.ro void. Furniml! v. 


Liabilities — Action against Churcliwarden.] — 
Where an ecclesiastical offence i,s alleged against 
a parishioner who is also churchwarden, it is not 
necessiiry to make his co-chureli warden a co- 
defendant. although, from the tenor of tlie 
charge, it appears that the alleged offenee was 
committed in his official capacitv. Adltnii- v. 
roUJi)(r.d, :•{(] L. ,J., Ecc. 14 : 15 L. T. (i.S.'., 


therewith, and therefore void. li'w)')ilmU A 
5r>4 ; 33 L. .J., Oh. 741 ; 17 ,Jur. 17.3. 5 G. 735 ; (i ficott (M.u.) 532 ; 

An action does not lie against a churchwarden, 

presiding (under IS ID Viet. c. 13U) at the lo Contribute — Fraud of Officers of 

election of vcstryiiieu and auditors, for refusing Rmon.] — Churelnvardens of a jjarish in a union 
theTOteofapartyeutirled to vote for vestrymen .^^e liable, mulev the head of extraoulimirv 
and auditors, or for refusing to allow as a can di- charges, to contribute to the delieienev oecii- 
date u party entitled to he candidate, unless «ioued by the fraiuU of the collector of certain 
imdicc IS allcgcil and provwl. 7Jccr v. Child, (ghor parishes within the union, and of tlie- 
' •.'VJ .i"' i," J’”'- deimty clerk to the guardians of the union. 

(X.S.) /<4 ; 1 ) W . it. 2.S( E.x, Gh. Wtiddinr/ton v. Clfi/ of London h'-uiinlianx, ti. 

- — Ecclesiastical Offence.] — One of the •'**^'*- 

elrarchwardeiis of a parish, acconqianied by For Rates.] — rtider a local act for piir- 

auother parishioner, acting u|)oii a resolution of poses of lighting and paving, wliieh empowered' 
tlie vestry, but against the exju-ess jirohibition of commi.ssiouers to make rates and a.sse,ssmeuts in, 
the rector, and without any lawful authority ro.spcct of any cathedral, church, ehaiiol &c;., 
from the bi.shop, broke open tlie principal door and under which the rates and a.sse.'^smoi its were 
of the church aiul proceeded, with the assistance to be paid by the chureliw.ardens, chapel wardens, 
of workmen, to alter the position of the jutlpit trustees, or owners or proprietors : — Held, that 
audio pull down and ve-arrange certain of the the churchwardens were ])ersoually liable to tlie 
seats of the church; — Held, that all who took commissioners for the rates, and'ihe want ol." 
part in ihese proceeding, s were guilty of aii jiaroehial funds did not exempt them from 1 hat. 
ceelesiustkal offeuce. Dnrdnnj w. 6-V»w^, 7 Jur. liability. Ifophitmn v. i-’/z/tc/n'r. 3 Ex. D.'. ; IS 
(N.S.)(i37. L. .1., Kx. (!. 

The offcndoi's were ordered to restore that 

which had been altered, .and to pay the costs of Archdeacon’s Visitation Fees,J--By 

suit, a'ud the churchwarden was further ordered 1 nmiemorifil custom, chunthwanleus m;iy he 
to give up to the rector a new key he had fitted koiuid to pay visitation fees to the registrars of 
to the <loor of the ehureh. Ih. " the archdeacons. l^hcjAinrd v. Paiinr, \ {\ C, W, 

Cn.S.) 132; 33 L. ,1.. G. B. I5S ; lb ,Jur. fx.s.). 

To pay Persons employed by them.]— A 540 ; 13 \Y. H. 581— Ex. Gh. 

clmrchwarden was hekl im lividuaUy liable to a Cfiiurchwartleus who arc without, funds or tlie 
person whom he had employed to draw plans of means of obtaining funds for the expenses inci- 
a church for the inspection of tlu^ parliamentary dental to their oiliee are not. por.sonallv liable to 
comniissioners for building new churches. Jinook pay visitation fees to the registrars'^ of an;h- 
V. Onrst, 3 Bing. 481, note c. deacoury court, s, as the service.s in respect of 


CifU of London Gntn'dinnH, ti- 
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svliicli ilu- fct'!, nro jjfij'-iible nre I'emlered to the 
’jiarisli ami not to the chiTrcliwantens. Tdei/x. 
j'rrtnre, L-. J.. (,). 1^ ]<).“, : L. R. f, Q, B. 573 ; 
33 L. T. 713 ; J8 W. 11. lui> l. 

To account.] — Tlie spiritual eonrt niav 

eniiijn.;] the ehurchwaiTleiis lo deliver in their 
acenimt. but <;aniiot decide on the pi-opriety ot 
the cJiarttes. Lvmanx. (hmUii. '^ Term Ken. 3 : 

1 11. 11. (!3-l. ^ 

The Kcclesiastieal Court has power to compel 
churcltwiirdems to deliy(>r in their accounts, but 
lias no jurisdiction to c.xaminc them. Tfooper v. 
iJougl. 43.5. 

'I’he s))iritnal cnui'f shall not proceed against 
a I •huroh warden, to accotanf on oath, after his 
accounts iire allowed by the vestry. J^utltina v. 
Jhihimon, Bunb. 247 ; Siwirdr.ii. v. Ih'i'nm, id. 
,2,sh. ''' 

If a governor of a colony has. the authority of 
tlie ordinary, he has no power to commit a 
clmrehwal’deu who refuses to account : he ought 
to proceed u])rm a citation, and must excom- 
municate. JJiinliiiiii V. Linnlrij. :J t!ar. it P. 48i). 

■ Eefusing to sign Cheques.] — Scmble, for | 

unreasonably i-efusing to sien a Joint chcipic, on 
aeeouut of moneys on which it i.s projierly 
drawn, for the payment of proper chureh 
expenses, a ehurchwarden is liable to be articled 
ill a eriiuiiml suit in the Eee]esia.stical Court. 
Jfiiiail V. Jloldnij/d. [1837] 1*. 11)8. 

Right of Parishioners to inspect Books.] 

— There is no general right in parishioners to 
jnspoet the cl lurehwari lens’ books. JiVy/. v. 
Dan'ufvu ('liut'rlurtfi'dr/ia. 5 diir. (.N.s.") 1)40 ; 
7 W. 11. 445. 

Alleged Nuisance.] — A hill was tiled 

by a single pari,sliioner against some of the i 
eliui'ehwavdens of the parish, alleging an iuteii- ! 
tioij on th(' part of the defendants to execute 
works in tlie cluireh whieli would he injurious to 
himself, and praying an injunction. The i»laiu- 
titf did nor allege any right of property in a 
])artieular pew, but did allege tluat he was a 
parishioner, and tliat he was in the Irabit of 
attending divine service in the parish chureh. 
<.)uaire. whether this is a private nuisance, and 
whether such a bill can be sustained. Woothiuni 
T. Miihimou, 3 Sim. 204. 

; For acting as Vestryman after Bank- 

ruptcy.] — A eburchwardon of ti iiari.sli named in 
seheduie B of the Metropolis Local Management 
Act, 1855. is ti member of the vestry of tlmt 
pari.sh within the meaning of s. 54. and is liable 
to a penalty if, iiftcs' becoming bankrupt, be acts 
as a nunnber of such vestrv. Lrfth/ v. .]fo)iiihit/- 
fn/i. 18 1.. .)„ Ex. .543 : 4 Ex. 1). 307 : 40 L. 't, 
8.50 ; 27 \Y. 11. 787. 


XXI il. I'AillSH CLE11,KS. 

Nature of Office,] — 'J'he office of ))arish clerk is 
a, temporal and not a s])iritu;il office. Ltnoi-nn/'d 
V. ddwardii (Xo. 1). 00 L. ,1., t!h. 33(i ; [181)1] 1 
<’h. 114; 04 L. T. 77 : 3!) W. K. 411. 

Appointment of— By whom.] — A tnandamus 
lies to a rector to apjioint, a parish clerk. Rex 
V. St, Annh, SoJin, 3 Burr. 1877. 

Two parishes' liaving been united, in which, 
before the union, the ]i)ari.sli iderk was appointed 


by the })ari.shinuers and the rector, after tire 
imiou an appointment by the rector alone is 
invalid. Ilurtley x. Cooke. 1) Bing. 72S : 3 
M. & Sc. 230 : 5 Car. & P. 441 ; 2 L. J.', C. 1\ 141. 

Under 59 Geo. 3, c. 134, s. 21), the ajypointment 
of clerk to a dLstrict, chapel is in the incumbent 
of the chapel. The possession of the vestry-room 
is in him, and lie may turn out of it a clerk who 
has been prohibited fnim entering it, though he 
has not been legally dismissed from his ollic.^. 
Jaekftan X. Couvtenmi), 8 El. & Bl. 8 ; 27 L. J., 
Q. B. 37; 3 Jur. (^bs.) 889 : 5 \Y. It. 7.52. 

By the 91.st of the canons of 1003, the parksh 
clerk is to be appointed by the parson or vicar, . 
or ■whci’c there is no jiarson or vicar, by the 
niinister of the place for the time being. Accoril- 
ingly, dnring the suspension of a vicar, the 
minister licensed and auUioriscd by the bishoj) 
to perform the office of stipendiary curate in the 
parish has the right; in the event of the office of 
liarish clerk falling vacant, to aiipoint; a pai'isli . 
clerk to hohl office during the .suspension. 
Phidav X. Rorr. 4 El. & Bl. 105 ; 2 C. L. E. 1013 ; 
24 L. J.. Q. B. 30 ; 1 Jur. (n.8.) 205 ; 2 W. R. 
589. 

During Sequestration of Benefice.] — 

Sefpie.sti*ation. unless accompanied by .suspension 
or inhibition, does not deprive a pai'son of his 
r'idit 10 appoint the parish clerk. L'tirrenoe x. 
.Edmird.i (Xo. 1), OP L. J.. Ch. 330; [1891] 1 
Ch. 144 ; 04 L. T. 77 ; 39 W. Li. 411. 

A vacancy having occuiTcd iu the office of 
pailsli clerk iluring a seipiestratiorr of the pi’oiits 
of tiro benefice, the court, at the instance of the 
incumbent, granted an injunction I’esti’ainiiig a 
per-sou ajipointed by the curato-in-charge from 
acting as and I’cceiving the fees aird emoluments 
of parish clerk. Liwrenre v. l-khoimh. (Xo. 2), 
00 L. J.. Ch. 330 ; [1891] 2 Ch. 72 ; 04 L. T. 343, 

Validity.] — A pauper was appointed 

Itailsh clerk by a inctor of a jiaiish, in tire 
following manner: — The rector sent for the 
))an])er on a Sunday, and rerpiosted him to yier- 
form duty on that day ; tind, on coining out of 
the desk, the rector said to the paiqici', “ J shall 
apjioint you my regular clerk and sexton, and to 
follow me in funerals and marriages” : — Held. 
Miat. this was a jii-opci- apjiointment of the pauper 
as parish clerk. Kv.r v. Boliliiiiy, 1 X. ik P. 100; 

5 A. k E. 682 : 0 L. J.. M. G: 13; 

Tire ajijiointment of a jiarish clerk need not be 
bv deed. Rnhrrtt v. Preiriff, 18 C. B. (X.8.) 4<S ; 
EH.A: P.132. 

Restoration of. j — A mandamus will lie to 
I'estore a pari.sh cici-k. Rex v. Dkirre/i, Cowii. 
370. S. Jho/I:, 2 Chit. 254. 

But not to lestoi'e one to the office of deputy 
Jiarish clerk. A non., Lofft, 434. 

[f a jiarish clerk has been dejii-ived of his 
office, the mandamus to restore Iriin must be 
directed to the incnndieiit and not to the clmrch- 
wai’ilcns. Cu-keth, ICx jnirte. 3 B. P. C. 327. 

Whoi'e a vicar, after summons to the parish 
clerk to attend and answer a (diai'ge of intoxica- 
tion, i-emovcs him ujion. insufficient evidence of 
the intoxication, the coui't. will i,s.sue a mandarnas 
requiring the vicar to restore tho clerk. Rmo v. 
Reule, 4 X. & M. 868. And see Roude.'t v. Keale, 

7 Car-. & P. 262. 

A ju'ohibition to the spiritual court to stay 
jirocecdings for restor-ing a pai-ish clerk was 
granted. Tarnint v. Iliuvhy, 1 Burr. 367. 
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IMnudamub to a vicar to restore A. to tlio office, 
of |iari.<3li clerk, lletiini, that A. had on s(iTeral 
uccasionri luisci ndacted himself hy desijrncdly 
irrovereut and ridicaloiis behaviour in the per- 
formance of his duty, hj’' appearing in the ehurcli 
drunk, so as to be incapable of performing it. 
and by iudcoently disturbing the congrogiitioii 
during the administration of the sacrament. The 
return .stated that tlie alleged acts were done in 
the view and presence of the vicar, and after 
repeated reproof; wherenpon. ho renioA'ed him 
from his office of clerk. Plea, that A, had not 
been sumnioned to answer for his conduct before 
his removal : — Held, that the return -was had for 
not shewing such .summons. iiV/. v. 
n Q. B. (iU- ; D. ic M. ofi-1 ; 13 L. J.', Q. B. lfi« ; 
8 Jur. oiffi. Hee Xcicmmt, Ah' 9 Jur, b.oi). 

Dispute as to Title — Jurisdiction of County 
Court.] — The office of parish clerk is a heredita- 
nteut williin l-lie jneaniugof that wonl as used 
in b & lO A^et. c. bo, s. 58, and a county court 
has not jurisdiction to try a plaint in which title 
to that office comes in tpiestion. Sfrpliriwiti v. 

2 El. i: Bl. 744 ; 2 C. L. K. 234 : 23 I-. J„ 
(I B. (12 ; 18 Jnr. IKi ; 2 W. Jl. 77. 

Office cannot be assigned.] — The office of 
parish elei'k cannot be assigned. McJioh v. 
D^nus, 38 L. J., O. P. 127 ; L. 11. 4 C. P; 80 ; 17 
W. E. 2bl. 

A., who, in 1818, had been appointcil for life 
tu the office of parish clerk of the cathedral and 
parish church of 51.. with power to nominate a 
deputy, executed a deed in 1833 hy which he 
purported to assign .such office to B.. and aftoi- 
that time he eease<l to act as such parish clerk. 
In 1850 an act was pas.sc(l for the division into 
districts of the parish of 51., hy which it was 
pi’ovided that, during the cojitinuance in office 
of the chaplains or minor canons and clerks then 
holding office in the cathedral and parish church 
of 51.) the foes for marriages, &c., at such church 
were to be jjaid to the ilistrict rcetoi*, wlio was 
, to pay them to the chaplains or minor canons, to 
be by them paid to the persons entitled thereto ; 
— Held, that the deed executed by A. in 1833 
could not by Law operate as an assignment of his 
office, and therefore he still continued to be the 
pari.sh clerk of the church. Ik 

Bight to sue for Fees,]— Held, .also, that A. 
had a right to sue the tiistrict rector for the 
marriage fees due to him as parish clerk, ntu- 
witlrstandiiig s. (i of the statute, and notwith- 
standing that the chaplains aiul minor canons, 
to whom the rector was by tliat section, to pay 
such fees, had ceased to exist, inasmuch as such 
clause was only to provide a machinery for the 
di.stribution of the fees, and did not affect the 
rights of A. IIj. 

: Eight to vote.] — A parish clerk, receiving 
more than 4 U.y. a year from parochial burial fees, 
is not entitled to vote for a county, either as 
holding a frechtdd office, or as having an interest 
in freehold land by' virtue of his receipt of such 
fees. JJi/MJtcU v. AVa*,v, 11 C, B. (N.S.) 10(5; 
K. k G. 484 : 31 L. J ., 0, F. 44 : 8 Jur. (N.s.) 
64,5 ; 5 L. T. 4bl ; 10 E. 153.' ' 

A parish clerk, hj' virtue of hi.s appointment, 
was entitled to a twelfth share of twenty-six 
acres of freehold kiul in the parish (of sufficient 
value to^ confer a vote for the county) so long as 
he continued clerk, and his-predebessoi's in the 


office had ahvay's enjnyed llu' bamc Held, that 
the clerk had a freehold intere.'-t in his sliare. iii 
respect of which he was entitled to Ik; regriiered. 
IMjri‘h‘ V. J>)YiCitt. 18 (J. B. (Ai.s.) J8 : 1 H. \ F. 
132. ■■ ■ 

Acquirement of Settlement in Township. ■ — A 
curate of a district cliurch in a township esta- 
blished under fSco. 3. e, 4.'), and .ob Beo. .‘i, 
c. 134, dismisscil the clerk of the distriei elmndi 
and apj)ointcd A. in his stead, A. eonlimmd (iv 
act as such clerk for eight years, with the full 
knowledge of the vicar, who. during that time, 
held the cure of tlu> parish in which the di^-triet 
lay; at the time of the. appointment the viear 
denied the power of the curate to appoint, but 
he took no further or siibsecpieid objtiction : — 
ndd, that 1 he office was a public amuial office, 
within 3 k 1 Will, k 51. e. 11. s, li. and that A, 
actjnireil a settlciaeat in the town, slap. Jirr/. v. 

It! Q. B, 375. 


XXW. OEGAXIST. 

Organist — Election of.] — A mandamus will 
not lie tu compel the vicar, cliurehwardeiis and 
parish ioMors of a parish to meet for the purpose 
of electing an organist to the parish churcli ; 
althotigh within the time of living memory there 
has always been an orgiuust. who has been paid 
a stipend out of the diurcli rates. Ac f'lvaf; 
Mir j)fi rtf'. 2 D. k L. 571 : b Jur. 255. 

Cannot play contrary to Incumbent’a 

Orders.] — The orgiiidst of a parish cliurdi. al- 
though appointed and jraid by the vestry, is 
guilty of an ecclesiastical offence if be ]ilay.s on 
the organ iinmedialoly before, or during, or im- 
mediately after divine service. caniTrary to the 
directions of the ineumbent. Wyiidliiini v, fbA.. 
1 F. .D. 131). 

Lien for Price of Organ.] — A. agreed to Imild 
an organ for B. and fix it in the jiarish diui'ch 
for a sum to be ptiid by yearly hrstalments. I’lie 
agreement provided that, oti default of paymieiit 
of the iustalnmnt.s, the whoh; sum should bceoiue 
l)ayahle, and A. .should have, until, jrayment, a 
lien on the orgati for the amount unpaid, and 
might dispose of or remove the orgaji as he 
shoid<L thi]ik proper. 'i’he instalments being 
unpaid, A. demanded the organ, of the vicar and 
the churchwarden.s. The vicar kejit the (kureh 
door locked, and refa.sod to allow the organ to 
be remiwed, claiming a lien upon it. The 
churchwardens did nothing: — Held. Iliat the 
vicar Avas liable in trover, and not tlie church- 
Avardons. Walkerw (Iijdf-, lb C. B. (n.b.) 381. 


XXV. SKXTOX. 

Appointment] — The apjioiiitment to the office 
of .sexton prima facie is nut, vest(;d in the in- 
habitants of a parish at huge, ('(inujicld v. 
Jilrnkhinod, 4 Ex. 234 : 18 L. J., Ex. 3(11. 

Where the duties of that office coiisistcfl in the 
care of the sacred vestments and vessels, in tlm 
care of the church hyke(.‘ping It clean, in ringing 
the bells, and in 0[)eiiing and closing the (loors 
for divine service, the ])resuniption Is that the 
churehAvardons Iuiat the light of appointment, 
and, where the dutie,s are confined to ilic cluirch- 
y'ard in digging graves, &e.. the presumption Is 
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that the appeintiiieiit is in the incumbent ; anti 
niiet'o Ihe ofticu ciiibracos both the aliovc- 
meutioncd dutieH. the: prestimjrtion is that his 
appointineiit is vested in the church waixlens and 
incumbent jointly. Ih. 


Bight to Fees.J— 
Bukial, ti, col. 1402 . 


w‘.s' pf).st. XXXI. 


Eegulation of.] — Churcluvardens liave a dis- 
crctio7iary power to a]ipropriatc the pews in 
the church amongst the parish ion er.s, and may 
remove persons intruding on seats already ap])ro- 
priatcd. IhiiiHoltJh- y. ^Innltton^ 2 M. &; Kob. 
884. 

The chnrchwardens alone have the regnlation 
of the pews in a jiarisli church, even if it also is 
a cathedi-ai, sulqect to the control of the ordinary. 
X/. {hliimk Linithi)if/f‘rri/, Ii/ rr, 8 L. T. 8B1. 

Bight to.] — Every ])ari.shioncr lias a right to 
he seated, but not to a pew. I h. 

Eights to pews anne.ved to messuages by pro- 
scription cannot be severed from the occupancy 
of the messnages. I h. 

In a cathedral, not being a parish church, 
sendile, lliore can be no allocation of seats unless 
by the bishop. Ih. 

Persons not parishioners have no right to a 
pew or a sitting. Ih. 

An ceelcsiastical court cannot entertain a suit 
as to the allotment of seats in a iilacc for divine 
worship, unless such place is a legally-consecrated 
building. liuttkcamhc v. Eve. D Jirr. (N.s.) 210 ; 
7 L. '1', (597. 

In Chancel,] — A pew in a chancel may 

legally belong to a party in respect of the owner- 
ship of a house. Parker v. Lrash, 4 Moore, 
P. 0. (N.s.) ISO ; 3(i L. .]., P. C. 2() ; L. E. 1 
P. 0. 812 ; 12 Jur. (n.s.) 911 : 13 L. 370 ; 13 
W. E. 204. 

A mere temporary intermission of the user of. 
the right to sit iu a jiart of the chancel, unaccom- 
panied by any intention to renomiee the right, 
does not amount to an abandonment of the right. 
The lay rector’s right in respect of cliancel .scats 
dhscusserl. HtHcma-n-Glbhard v. Wilkinmn., (5(5 
L. J.. Q. B. 213; [1897] 1 (j. B. 749 ; 7(5 L. T. 
90 ; (51 J. J>. 214. 

By Faculty or Prescription.] — A right to - 

a pew iu a church can only exist by faculty or 
by prescription. Where, liowcver, the prescrip- 
tion is iuterrupiod, the jury is not bound to 
presume a facultj' from long undisturbed 
possession, Ifortjaii v. Curt 'at, 8 M. t!c Ey. 889. 

A faculty to a man and his heins is not good, 
Stork.^ V. Pooth, 1 Term Eep. 482 ; 1 E. E. 214. 

Possession for thirty-six years of a pew, claimed 
by tlie plaintiff as appurtenant io a me.ssuage, 
and aciiuieseed iu by (lie dcfcTidant, is goocl 
presumptivf! evidence of a i’aeuli.v. Poqcrs v. 
Ihumk.^, 1 'I’erin Hep. 431, n. See 1 E. E. 24.3, n. 

Uninterrupted possession of a pew in the 
ebaneel of a church for thirty years, is pre- 
sumptive evidence of a prescriptive right to the 
pew in an action against a wrongtloer ; but that 
presmnjition may he rebutted by proof that the 
pew had no existence thirty yeans ago. Gr'iffith 
V, Mttikiacit, 3 Term Eep. 29(5 ; 2 11. 11. 098. 

A pew iii the body of a church may be pre- 
scribed for as appurtenant to a house out of the 


parish. Laudry v. Ilaytcard, 1 Y. & J. 388 : 8f> 
R, E. 8.38. 8. r., Dari's v. Ji’errest, 14 : a 

E. E, 708. 

A non-parishioner, whether extra-parochial or 
residing ill another parish, can haA'C no right to 
a pew in the body of a parish church, e.xcci)t by 
prescription. Ili/erlri/Y. IlM/r/inv, 7 li. vt E. ,5(54 ; 
3 B. & C. 1 ; 4 L. J. (0.(5.) K. B. 102 ; 29 E. E. 
1(57. 

Prohibition lies to re.strairi the spiritual court 
from proceeding in a suit brought by an extra- 
parochial person for a pew in the body of a parish 
church ; also, where a pew is claimed by any 
other title than prescription ; or if it is claimed 
by that title, and the prescription is denied by 
the defendant. Ih. 

Semblc, that s, 2 of the Prescription Act (2 & 
'8 AVill. 4, c. 71) does not apply to a claim by 
{Rescript inn to a pew in the iiave of a parish 
church. Crm) Y, JJartin, 2 1\ I). U>. 

Long User — Exclusive Possession.] — In 

1782 a subscription was raised l>y the inhabitants 
of a parish for the purpo.se of ](rovidjng more 
church accommodation, and leave was obtained 
to use . a room in a school for service. 'I’he school 
was pulled down and a new chapel w"as erected 
on the site, and duly euusecrated in 1848. Those 
persons who had been holders of pews in the old 
room had pews allotted to them in the new 
chapel in substitution therefor. The.se pews, and 
others which were substitutctl for them upoir the 
repewing and rcfiairing of the chaijel under a 
faculty granted in 18(57. were exclusively used 
by tlie iicnsons to whom they were allotted, 
and their successors hi title down to the com- 
meneement of the action, and were dealt with 
by them by way of assignment and devise, 
Tiiere was no evidence of the jiews having ever 
been rcpaii’cd by the plaintiff or his predecessors 
in title : — Held, that on the consecration of the 
chapel the juri.sdiction to dispose of the seats 
accrued to tiie ordinary ; anil that tlie plaintiff, 
not having established anything beyond exehrsive 
possession of the pews, failed to shew any title 
which could prevail against the general juris- 
diction of the ordinary. Provd v. Pritat, (58 
L. J., Q. B. (51; 9 E. 4U ; (59 L. T. (5(54 ; 42 W E. 
102— C. A. 

Bight appurtenant to House — Long 

I User and Acts of Ownership.] — A pew may be 
annexed to a dwelling-house in a parish by a 
faculty, and a faculty may be presumed upon 
evidence of exclusive possessioTi and repair 
for a long period. Where the successive owners 
of a liouse have had a long-continued ciijoy- 
mont of a jiew in a jiarish church, and have 
done a number of acts with regard to it iiicou- 
slstent with mere jjossessiou by permission of the 
chnrchw'ardens, the grant of a faculty at some 
time should be presumed, altliough no evidence 
is given of such grant, and althruigli there may 
be evidence that the pew was originally acquired 
under circumstances that woukl not confer a 
legalright, .Tlallidat/ v, Phill])ps, 38 .E. J., Q. B, 
404 ; 28 Q. B. D. 48 ; 87 W. E. 77t5 ; 38 J., P. 
(527. Affirmed sub iiom. Phillips v. IlallUlay, 

. (51 L. J., Q. B. 210 ; [1891] A. C. 228 ; <54 L. T. 
743 ; 33 J. P. 741— H. L. (B.) 

In order to suiqjorb a claim by prescription, in 
rc.spectof ownership and occupancy of an ancient. 
hou.se, to a freehold interest m the site of an 
ancient pew, something beyond mere undisturbed 
possession must be proved against the ordinary. 


11 


I 
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The clainifint must shew some acts of user or person, purchasing a jiew. cnly acquired a, 
jiroprictavy right, and, if he c,an do so, then some right to use it for attending divine st'rviee. and 
rigiitfiil origin of the undisturbed enjoyment did not acquire any freehold land or (enenu'ut so 
ought to be presmued against the ordinary and as to entitle him to be on the. register nt enunly 
Ills officers. In other words, a lost faculty ouglit voters. Hindi- v. ('liorlton, :3(i L. _l’. 71); 

to be iiresiimcd whereby the occupiers of the b. K. 2 C.J-*. 10-!:; 12 ,Iur. (K.s.) 1008 ; L> Ij. T. 
particular messuage have had the pew or pews -172 ; l.o W. ,U. 22(). 
granted to them U]Kni condition of their undcr- 

takiriiJ;, in relief of the parish, the hiirdcn of Disturbance of Possession.] — ■Chvu'cbwimUnis 
repair! Proof of repair is, however, not essential are not justiliod in disjiossessing aiiyoiKi of a, 
where rejiair has not been iieces.sary, and other sitting wliiidi he has enjoyed for a, lime, without, 
acts arc proved to have been done vvith regard to giving iiotiee of their iiiteidion and olVering 
the. pew iucousistciit with mere ])osaessiuu by an opportunity for ohjeclioii and e.xplaual ion. 
the permission of cheelnircliwardens. StiUmaa- Horsfall v. Holland., (i Jur. (,X.S.) 278. " 

Hihlmrd v. Wilkinson. (It: L. J., Q. D. 215 ; [J81»7] Where, in a suit for disi nrhance of tlie plaintilV 
1 Q. B, 740; 7f> L. 'i'. DU ; 01 ,1. P. 214. in the occiqiatiou of a pew a}iimrteuaut to a 

messuage, the sole title sot u]) and disput ed in the 
As entitling Owner to County Vote.] — By a libel and re.spousive allegat ion was by lU’eseri])- 
statute trustees were empowered to take down tiou, wliich was not proveii by the. evidence, 
and rehuild a clia])el. arnl to appropriate the the court hold tliat the question whether the 
pews to })ersnns who had subscribed to the plaintitf had any title on tlie ground of mere 
building, and such persons were to be deemed possession could not be imjnircd into, //>. 
}a‘oprietors. and tlie pews or seats were vested in An action (;aiuiot be maiiUaitied for disturbing 
them and their heirs for ever. It did not appear another in Hie possession or en joyment of a pmv, 
in whom ■was the freehold of the land U})(in unless it is annexed to a Imiisi', or .'-•omc other 
which the chapel was built Held, that the messuage in the itarish. Mainii'a riia/ v. (lilrs, 


proprietors of the pews had not .such a frcoliold 5 I!, ik Aid, h.5(i ; 21 U, K. 117. 
interest in any portion of the soil of tlie ehapcl. Possessimi for ahovi' si-xty yea 


or in any profit arising thereout, as to entitle church 


them to vote.s for the crmut.y. Grrrnioaij 


action for disturbance i 


ilic eiijoyineiit of it 

Hool-in, St) L. J., C. P. 105 ; L. It. 5 C. P. '2;ir) ; but tlie plaintiff iniist prove a prescriptive right, 
22 L. T. 504 ; 1 Hopw'. & (1 4tlH. or a faculty, am! should claim it in ids dec.lura- 

A ])erson claimed a vote for tlie county in tion as upiairteiiant to a incssnagi' in the lairish. 
respect of a freehold pew in a church. A private dHofl.-s v. Jiootli. 1 Term Hep. 42S : 1 K. R. 214, 
act recitcil that the subscribers and promoters of Upon a libel in the eoiisistoriul court for dis- 
the clmrch had pui'cha.sed the freehold reversion turbaiice of the plaintiff's right to a pew, the 
and inheritance in fee of the said eliiircli, and court, adjudged (he right, to lie in the jdaintitl', 
irustee.s were emjiowcred to convey the nnappro' and a<lmoni.shcd the defendant not to sit in the 
printed pews for the {mrpnse of attending divine jmw : the Oourt of Arehes r('vcr.si‘d the scnfciiec, 
service. By a .subsequent privjitc act tJio fee- imt admonished the defendant not to use the 
simple of the pews was vested in the suhscrihers pew again; these .sentences were ludd imt Con- 
or the proprietors, for the time being, their heirs elusive evidence of the plaintiff’s right in an 
and assigns for ever, and tliey were authorised to action for a disturbancehetwi’en 1 he same jiarties. 
sell and convey the fee-simple of the .same. A Gro-w v. Gal for, II Term Rej). ();};). 
pe^y was conveyed to H. by deed subsetiuently to In an action against a straiigm’ for disturhing 
the last statute, and by him to the claimant and the plaintiff in his jtew, he need not .allege or 
his heirs, 'with the sole right of using the .same prove that he rejjaired it ; otherwise in a dis])ntc 
during service and at other reasonable times withtlieovdinary. Konriok v. Tni/lor, 1 Wils. 52(5. 
Held, that he took an interest in the nature of .an A declaration stated that the plaintiff was 
eascmcTit only, and not a freehold interest in tlie possessed of a messuage in a i)arish, and by reason 
laud, lirunifitt v. lioherfs, 30 L. J., 0. V. 05 ; ihereof had the use of a ]iew in the parish 
L. R. .5 C. P. 224 ; 22 L. T. 8(il ; 18 W. R. (178 ; clmrch ; and, that tin' defendant disturbed tin* 
1 Hopw, & C. 887.^ plaintiff in the enjoyment thereof. Plea, that 

By an act of iiarliament, trustees were tlie peiv u'as larger than was rcijuired for the 
appointed for the purpose of pulling down and accominodatiun of the plaint ilf, ami the rest of the 
rebuilding a paroehial church, the materials of church iva;, too small to contain the other 
which, and those required for rebuilding it, were i)ari.shiniiers ; and that it was asreed bct,wceii tlie 
vcstwl in them. The act empowered them to plaintiff and the defendant, 'and tlie cluuvdi- 
selltliofoe-sirnpleaiidinlieritaiiccof tlmiK'wsto wardens, that they .should erect a ]iartition 
inhabitants or re.sidents, such pews to be vested .acro.ss the pew, and divide the same into two 
III the purchaser, his heirs and assigns for ever, small pews, and that in eonsideiation theieof 
with power to sell to any other person hehig an the ehurehwaniens for tiie time being should 
mhabitant or a resident. Theform of conveyamjo have licence from the plaintiff to enter, and 
specified in the act purported to grant the cause other per.'ions being iiarisliioucrs resident in 
pew to the purchaser, his heirs and assigns, the parish, to enter and' eontimu' in one of the 
and all the right, title, and interest of the smaller pews during divine service ; and justified 
trustees to and in the same, to hold to the itnder the agreement ami licence, Replication, 
purchaser, his heias and assigns for over; and it as to the grievances before a cm-taia dav. 
was declared that .such conveyance should be that there -wW uo such agreement as alleo-cil, 
good to all intents .and purposes, and against all and as to the residue of 'the grievances, that 
pomous. An inhabitant bought a pew under the before they were couunittid tlu' plaintiff revokci! 
act, arul let it for more than 4U.v. a year :-Held, the licence :-~IIeld, that the ])lea was indi vi.sihle, 
that the. treehold of the ne-w clmrch, as of the : ami, therefore, that the. limt part of the replica- 
old, w'as in the rector for the time being, and j tiou was bad, because it iirofesscd to divide tlie 
Md not 2 Jn-fcise(i to the tinstees; and that the I plea, and was rejdied to part only of t)ie plea. 


roiilied to part only of the pica, 
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I aJiKwev to the whole ; the period oLanyone living. Kna 2 )j) \\St Mari/, 
f)i: the rcplieation was Wnietsdcn, 2 Ilob. Eec. liep. 3o8 ; lo Jur. 473. 

I for the saiuc reasoTi. and as It is neeessaty, in. a claim of prescriptive I’ight 
formality. Adauas v. to a pew, to allege and prove reparation. (Jlmrtnn 


. 2>i4 : 21 > L. .1.. Q. R. 33; ir, 


feld, also, that the plaintiff liad a riglit to 
>ke tlie licwtce or agreement, not withstanding 
ex]iensc: incurred by the det'endanl. J//. 
[)r.,hil)ition wn-, awarded in a spiritual suit 
a disiurhaiK'e of a seat in a church, where it 


•tip pcaxcd that the temporal right was in (.jiiestion. title in respect of an ancient house in the jiarish 
it i|c/my V. C7tAv/nw, 1 ils. 1 7. for a period more or les.s extended, but must also 

■' wrvK'O „xoeat„l at the (xpoiiao of who at Ihc 

■and, though (itteied a seal h\ the (ihureliwardcu, time claimed the i>rescriptiverighl to it. Cri-s-px. 
vv(*nt into anotlicr wlucli was allotted to a Yfirfi/i 2 P D ih 

Ptirishioner ami infused to leave it nofwith- ' ^ pc’w in a parish church was claimed in 
..in.hng heehnrdiwar(lensrem.nrstranees Jh i-esp^.^t of an ancient messuage; and it was 
.( ( lemlant.nho was a inagistrate present, lliere- proved, that, so far as living meuiorv extended, 
upm. (lok lum into eustody until llie (•krgyman the ])cw in ipiestion had bemi one of three pews 
mid (;hnichwar.len should swen^ uitorinatiou ,uijoining each other, iise.l under one and the 
.against him (which tiny did) and on his not same claim of right, viz. in respect of the ancient, 
•ft!, 1, i?- " i>'c«><uage :-Held. that proof of repairs done to 

( ish), (.oninurtc'd lum to gaol . Held, m an ,-„jc ^if the pew^s, not that in question, was evi- 
nct on hy A. tor assail t aii< false iinpri^ as to all. and. therefom. as to that in 

1ia1 the above taels p ended in detenee must, on 1 fjuestion. Prp/mry. JiavaaiuL 12 L.d., Q. B. 301 : 
■demurrer, be set aside as not _]ustitying the j 7 


.. Q. B. 33; 1.0 y. Frriirn. 35 L. J.. Ch. fi<t2 ; L.’B. 2 Eep 034 ; 
12 Jur. (N.s.) S7i) ; i4 L. T. 840. 

had a right to A iiarishioner who claims a legal right by pre- 
lotwithstaiiding scription to a yiew in the nave of his parish 
iidant. Jh. church must, in order to disidace the general 
a spivitual suit right of the ordinary, not only shew that the pew 
hnreh, where it has been oeoupied by him or his predecessors in 


•ment.] — A. entered a elinrch duriiigdivine service 
and, thmmh uttered a scat by the churcliwaideu, 
v\(mt into miotlicr which was allotted to a 
parishioner and refused to leave it notwith- 
■.staiiding the cliurchwarden’s remonstrances.. The 
, 'defuiula.nt, W’ho wots a magistrate present, there- 
■■upim took him into custody until the clergyman 


tissaiilt or even the false inijirisoiimeiit. as defen- 
‘dant liad not brought the otfeiiee charged against 
jdaintifl: within t he provisions of tlieltct. Al/ti/ 
V. IW, 15 L. T. 37. 


question. 2^rpj)rr v. lianmrd, 12 L. J., Q. B. 301 : 
7 Jur. 1128. 

The amount of evidence of possession ami use 
necessary to establish a claim to a seat or a {lew 
in a cliurch varies in each pai'ticular case. 11). 


Authority of Perpetual Curate as to. I— A „ ,.i„n.ch t'lv 
.ehapelwarden of a parochial cliapelry hasLiot, I 

by virtue of his omen any authority to enter the ,ueh grantee 
chapel and remove the pews without he consent 
‘ot tlie pei'iietnal curate. Janca v. Klhx. 2 ^ . A rn 

J. 205 ; 31 II. 11. 58i). [ ]> fqjq 

'i'hc ]jerpetual curate of an augmented ]iaro- | * 

■chial chajielryhas a sufficient possession whereon Eepair of. 


Grant of.] — A grant of part of the chancel of 
a church, by a. lay impropriator, to A., his heirs 
and assigns, is not valiil in law, and therefore 
such grantee, or those claiming under him, cannot 
maintain an action for pulling down pews there 
erected. CUtrard v. ir/c7.'.s-. 1 B. Aid. 498 ; 1!» 
l:i. 11. 304. 


■cliiai chajieiry has a sufficient possession whereon Eepair of,] — Wliere the members of a eorpora- 
tomiuntain an action inr lirealdng and entering tinu have, as such, occupied a particular ])cw in 

the chapel and destroying the pews, even against I the imrisli church, the repains oi; it may be 

the ehapelwardeii. Ih. ! properly charged on the borougli fund. Jhaj. y, 

Grant of Paeulty to appropriate.] — The grant ( orjmatiim, 1.) L. ,1., Q. L. 300 , 10 

■of a faculty to a])propriate certain parts of a ’ " 

])arish church, is witliin the jurisdiction of the Pew-door. J~The door of a iiew in a church 
•ecclesiastical court; and the Court of Queen’s hung upon hingc.s, removable without interfering 
Ikmch will not presume that that jurisdieti<m will ^vith the staple, is a ehattel. and not pa.rt of the 
,1)0 improperly e.xerci.sed. and therefore will not frcehohl. Ma/d v. f hf///cv, JO Jur. 3it0. 
jirohibit the eGclesiastical eoiut from proceeding 

to judgment, although the faculty prayed for is Pew Eents, Mortgage of.] — Tew rents of a 
larger than that court has pow'er to grant. I/al- district church, constituted under the church 
Jriidf v. ('tmhridijp Univt'rfsiiii, 1 G. k. 1). 100; building acts, are livings appointed for eccle- 
I) 1). r. C. 583 ; 1 Q. B. 503 ; 30 L. J.. ,Q. B. 20() ; siastical ministers within 13 Eliz. c. 20, and a 
'6 Jur. 10. mortgage of tliem is therefore void. Levatori, In, 

■ . . re, Arrimtonlth, Mr partr. 4.7 L. J.. Bk. 40 : 8 

Apportionment of Eight to.]— -I’hc riglit to sit Ch. D. '.hi ; 38 L. T. 547 ; 2it W. 11. GCio— C. A.' 
ill a pew' may be apportioned ; and therefore 

Avtiere, by a faculty reciting " that A. hada])p]ied In Eoman Catholic Churches.] — Bare posses- 
to have a pew ap[)i'<ipriated to liini in the iiarish sion, without title, of a pew in a Kouum Catholic 
■clmrch iu respect of his dwelliiig-lionse.” a pew’ cliurch, ju.stitios tlie occupier in defending by 
was granted to him and his family for ever and force tiie possession against the entry of a person 
the ow'iiers and occupiers of the dw^elling-house ; having no title. Brett y. Mitllarhey, Ir, It. 7 
.-ami tiie (hvelliiig-liouse was afferw.irds divided C. L. 120. 
into two ;— Held, that the occuijier of one of the 

two (constituting a very small pari of the XXVIl. CHUPJ.'H AND CHAPEL HATER, 
■original messuage) had some right tolhcqKiw. and ^ MakiNC 

iu virtuetliereof might maintain an action against * ‘ 

a wrongdoer. Jlarrin v. Dreire. 2 B. i:Ad. HD. a,- G-enerally. 

By whom.] — ^A valid church-rate can only be 
Evidence.] — Evidence of repair to a pew maile by an actual or a constructive majority of 
claimcii by prescription is not absolutely neees- theparishioner.s iu vestry assembled, and. if the 
•sary, as no repair may have been made witliiii majority should refuse to make a rate for the 
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IdirjiosL' of disdiuvginpt the duty of repairing the 
fabi'ie of the parish (diurch, Hiieh refusal would not 
entitle the niiuoritv to make the rate. (rosTnifj 
V. IV* V. 4 If, L. Cas. tiTt> : 1 V. T.. 11, itoO ; 17 
,Iur. t.bli). 

Where parties are uikIuIv elected churchwardens, 
but arc adniittcd. and sworn in and act, they 
luaj' convene a vestry for makintr a ciiurcli-rate ; 
mal a rate made at such a vestry is valid. Bi’t/. 
V. Si. elements, 12 A. & E. 177 ; 3 P. tk D. 481 ; 
4 Jur. lord). 

Validity.] — ^A rate to reimbur.se churchwardens 
such sums as they had expended,’ or Tni<?lil. there- 
after expend on the parish chureh, would he bad 
on tlie face of it, as in part retrosijectivo. iA'.r 
y, TlauvD'th , 12 East, .oaO. 

Court will not decree rate to be paid to 
rciiiibur.se a former cliurchwardcu moneys laid 
out whilst in office, in [mrsnance of a vestry 
order. Lniu-licxtci‘ v. Tlnimpmn, » Madd. 4. 

A church-rate made avowedly larger than was 
necessary for the cun'eiit year, for the jiurposeof 
enabling the churchwardens to liquidate a dolil 
incurred in former years, is excessive and there- 
fore illegal. Fariur v. CJifstarfnn, 2 Mooi’e, 
P. a 330. 

A church-rate, made pursuant to a resolution of 
a vestry, was stated in the heading of the rate 
to be made “for and towards the repairs of the 
church, and other incidental charges of the 
parish”: — Held, that the rate was bad, because 
it appeared to be made not exclusivel}' to defraj" 
expenses to which a chnrc*h-rate is applicable. 
Rptj.y. Btp'nn. 3 New Ses.s. (’as. l.so : 12 Q. B. 
321 ; 17 L. J., M. C. 134 ; 12 Jur. 470. ’ 

Where the resolution of the vestry granting a 
church-rate and the rate arc hutli good, a defec- 
tive title of the rate may be amended. Ih. 

Items.] — Hharges fo]' •■siilesmen, rlieir salary 
and gowns,” for j-ingers. and for insurance, are 
admissible items, in a ehnrch-rate, if the vestry 
asseiits to the e.stimate whicli includes them at 
the time the rate is granted. Hand v. (ti/vh, 
(3 Jur. (N. IS.) 303. 

A charge for the attendance of a legal a<lvisor 
at the taking a poll, for legal assistance in making 
a chnrch-rate, f»r for the.silary <jf an organist in 
a wealthy town parish, if such charges have been 
sancrioned by rhe vestry, may be lawfully ])iiid 
out of a cluirch-rate, and a rate made to cover 
them will not lie excessive, Tiurka v. Hutton. 
35 L. ,1.. Ecc. 11; L. K. 1 Eee. 270 ; 12 Jur. 
(N.S.) 1013. 

Wliere a vestry meeting is held for the purpose 
of passing a chnreh-ratc, and the chureh wardens 
produce an estimate containing items alleged to 
be illegal, such as an item for warming the churcli, 
the chairman might to allow the question of these 
iteni.s, and of the quantum of the rate, to he 
finst disposed of before the motion for a chnrch- 
rate is put. liir/iurduv. BtrloyAO L. T. 142 — 
P. C. 


b Under Local or Particular Statutes. 

Asgessment.] — Where ehnrehwardens were 
required by a local act to levy a rate for the 
repair of a church “ on the full annual rent or 
value” of all houses in the paiasli ratable for 
the relief of the poor of the pari.sh, the rate must 
he made on the ratable value of the premises 
and not on the gros.s estimated rental. Boso v. 
iraisou, 63 L. J,, M. G. 108 ; [1894] 2 Q. B. 90 ; 
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ID 11. 25.") ; 7D I.. T, ; 42 W. P. .123 ; 58 -J. P. 
589. 

Trustees for building Church — Production of 
Accounts.] — 'I'lie trustees appointed under local 
acts for buihling a church, and authorised to 
levy rales upon the inhabilaiits of ihe i)aris]i, 
whose accounts were directed lo be aialitcd and 
allowed by tlic (juartev sessions, an; nevciiludcss 
compellable, under I lV: 2 Will. 1, c. (10. s. 31. to 
produce tlicir accounts for the last half-yu.ar 
before the anditms of Ihe parish _ account. 
api;)ointed under and in conseqnenec of the iulop- 
tion by the parish of the last-meatiojicd acf. 
if/’.v' y. St. Pu ncrau ('Innrh Triiutoru, 1 N. fc P. 
507 ; 6 A, k; E. 314. 

Amount required.]— Where an act required a 
select vestry from time to time, as often as occti- 
sioii retpdred, to make nitcs for the relief of the- 
poor, and the repair of clinrchcs and highways, 
in the parish : — Held, that they wore not com- 
pellahle to make a clmrch-rate upon dciuiuid. 
while the ehurcliwardens rcfn.sed to .state the 
necessary amount, or to finaiish any estimate of 
it. or to cive to the vestry any information 
whereby Ihcy might ascertain it. Jtcij. v. St. 
Jlurqitrid'u. 'Li‘trv,4vr, 10 A. ik E, 73(1 ; 2 P, ik D. 
510.' 

Alteration of Parish.] — By a local act tlic 
liarish of St. Giles, Camberwell, is empowered to 
make a church-rate, and an appeal is given to. 
persons aggrieved to the ijuartor sessions. Since- 
that time certain districts of the parish have- 
become separate and distinct pai’ishcs for all 
ecclesia,stieal purposes undei' (1 & 7 Viet, c, 37, 
and arc not Included in the church-rates for the. 
parish of St. Giles, Camberwell: — Held, that the 
local act continued in force, and, regulated, 
church-rates for tlie ]iart of the }.)arisli of St.,, 
Giles, Camhcrwell, not within such districts, 
and new parishes. 7,bv/. v. Surrui/ .7, A, 32 L. J... 
M. C. 153 ; 7 L. T. 822': 11 W lb 362. 

Jurisdiction of Justices to inquire into Validity 
of.] — By a local act the vestry of u jiaiish wa.s - 
empowered to make rates for the maiiiteiiance of 
the eliurch, ami an !i])peal to tlie quarter ses- 
sions was given against any rate. By an atueml- 
ing act every rate was to bo cuforeed b}' sum- 
mons before Jiustices, and. if tlie jierson summoned 
should not prove to the justice that he was not 
chargeable with or liable to pay such rale, he- 
shoultl ])ay it. A person summoned for lumpay- 
meiit of a clmrch-rate proposed to give evidence: 
to .shew that the rate had not been duly made j 
whicii evulencc the justiee.s declined to hear : — 
Held, that they had no jurisdiction to inquire 
into the validitv of Ihe rate. Jlriy, J'H pnrfr, 

2 B. & 8, 426 ; 31 L. J., M, C. 161. ’ 

Tor Ecclesiastical and Non-Ecclesiastical Pur- 
poses.] — In the year 1817, by a local act {57 
Goo 3, c. xxxiv.), the hamlet of P. was iakeii. 
from the parish of S. and formed into a .scjiaialc 
parish, with a separate church and incumbent, 
and by s. 12 ihe inhabitants of the iiai-ish of P. 
were disehai-ged and exempt from Ihe payment 
of small tithes, and the rector ceased to have the 
cure of souls over the new parish. By s. (31 of 
tlie local act it was provided that for lJu- pur- 
poses of the act it should be lawful fur the vesHw 
to make a rate upon the occupiers of all la mis, 
houses, . . . tenements and hereditaments wit bin. 
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tliL' was also a clause in tlu* act by applicable to ecclesiastical pui’})()ses coxikl lecallj” 

wliicli tlic rate was to be a[)plicable to other put- be raised. SL J/tifthrirt;, Jifythiml (h'vrn v. 
Ijoses lie.'sidi's the iiayiiient of the incumbent, PerMun, 58 L. T. <>34 — PI. L. (PI.). Affirminer 
namely. ijiirpiNcs connected with the repair of N. f'l, sub iioni. .7»V//. v. ,'^t JirtJnuii. 

I he chui'ch and the celeliratinn of divine scrvict'. Gri-e,)i, 50 L. T. 135 ; 48 J, P. 810. 

The vestry of !b niaile a rate which they a|>plied 

to eiyhtei'ii different purpO'-es. of which four Contract or Consideration — Abolition Act,, 
were tion-eeclesiastical. ami fourteen were ecclcsi- 1868.] — In order t<i i)reserve a church-rate from 
usiical. [iuri»o.ses within the meaning' of Ihe Com- abolition under the Compulsoiy Church Ealo.s 
pidstiry t,!ln]rcli llat;esAboliti(in Act. 18(18, s. 10 Abolition A(;t, 18(38. on the ground that it i.s- 
Held, that Ihe ratti was not made in lieu or in levied on the authority of a privateact of parlia- 
coii-.id(>ration of the extingui'^hmejd or abolition meut on a contract made or for good or valuable 
of tithes, within tin; jnetuiing of ,s. 5 of tbe consideration, the contract or consideration relied 
(. buq I ulsory Chtirch llates Abolition Act, 18(38, u]>ori must Ite found in or gathercal from the 
:ind ilierefore, that it came within s. 2 ; uTid tliat privateact of parliament alone, Jf/v/. v. 
the rate might be treattid as a vttlid rate only as Martiluliomi Venfi'n, (54 L. J., tj. 13. 622 : [1895] 
it separate rule, and not its a ehnreh-rate. and it IQ.'B.T'TJ : 14 11.172; 72 L. T. 11 — C. A. 

\vas couseqiieiitly good for non-eecdesiastical pur- • 

po.ses but bad for ecclesiastical purposes, and 

could nf>t be enforced in respect of the latter. c. Under Church Building- Acts. 

irwf.W7* V. A// (Sbbtfo-. 7b»/ar. 4(1 L. T. 201 ; 4(1 i „ _ , n t,-, 

I p p • To repay loan for buildmg Church.] —W here' 

' 'An arunmemeiit emlmdied in a private local tdie inhabitants of a parish have made an appli- r 
act. and winch is based on goo.l and valuable the commissioners for Imildmg iievv 

eonsideration. and provi.les for the levying of cditirehes, coutormahly to ..8 (,co 8. c 4;,. s. 14,. 
church-rates, tlunigh not in the strict fov'm of an 

agreement between the parties allecteil. is a onn^quence obtaine. a loan tor _ 

‘'Contract ” within 81 A' 82 Viet. e. IDl). s. 5. binl.hng churches nnthui the parish, the churcdi- 
and protects tlic rate levied iu pur.suaaee of it ^vardens may make .a rate for repaying the 
for eiclesiastieal purposes. llbf.s'mM'. A/Z ’oiit any further. 

P 02 ^lrn- (supra) distinguisiied. JM/ v. iWff, ^-•<^'>^cnt of the parishu»uer.s to such rate Hr.v 
52 L J Q 13 22 • 47 J. T 19 Lamlu-th. 8 13. & Ad. ().al ; 1 L. J.,. 


c. Under Church Building- Acts. 


I p ^ To repay loan for building Church.] —Where' 

' 'An' arrangement emlmdied in a private local tlie_ inhabitants of a parish have maile an appli- 
aet. and wl'ncit is based on goo.i and valuable the commissioners for Imildmg nevv 

eonsideration. ami provides for tlie levying of c-hiire lies, coutormahly to ..8 (,co 8 . c 4;,. s. 14,. 
clmrch-rates, tlimigh not in tl.e strict fov'm of an 

agreement between the parties ailecteil. is a onn^quence obtaine. a loan tor 
‘- ('ontract” within 81 A 82 Viet. e. 11)9. s. 5. binl.hng churches nothin the parish, the churcdi- 
and protects tlic rate levied in pm-.siiaaee of it ^vardens may make .a rate for repaying the 
for eiclesiastieal purposes. llbf.s'mM'. A/Z ‘T\ '''it ’oiit any further. 

P 02 ^lrn- (supra) distiiiguislied. JM/ v. iW'ZZ, ^-•<''>^cnt ot the parishumers to such rate IMv 
52 L J Q 13 22 • 47 L T 19 Mu vy, Lamlu-th. A 13. A Ad. ().ol ; 1 lx J.,. 

In consideration of Extinguished Tithes.]— por Expenses of Church.] — In a ilistriet 
The hamlet of Bethnal Green was made a (instituted under 58 Geo. 8 , c, 4.5, ami assigned 
separate parisli by 1(5 Geo. 2. c. 28. By s, 85 of clnirch built under that act, it is competent 
that act all garden pemiies and small tithes to the eluircliwardens and inhaliitaiits to make a 
arising witliin the hamlet -were made pay.ahlo 1 o p^te not niei'cly for the repair of the ediiiee. but 
the einu'chwardons of the new parish to he fii„o fov the exiienses nece.ssary for the perform- 
uii})lied for the maintenance and sujiport of tlie unco of divine service therein.' Jicull, Lx juntc, 
rector "and such other uses as were thereliy 12 G, B. (n.s.) 220 ; 81 L.-'l.. U, P.287 ; 10 \V. 11. 
directed." In no part of the act was there any -, 2 .p s. P . Ailam.-i v. IMi/l, 2 B. A 8, 389 ; 81 
direction as to the purposes for wliieh so nuieli of q_ jy p,,; . 3 (x.s.)' mu ; 5 L. T.795 ; 

tlie garden pemiies and small tithes as were not jq 34 ;p 

paid to tlie rector -were to be applied, but b.v 

s. 25 the rector, clnireliwanlens. and overseers, Refusal to take Poll at Vestry,] — Under 
Ac., were to be vestrymen, and were to meet from 59 Geo. 8 , c. 184, s. 25, and 3 Geo. 4, c. 72, s, 2(1, 
time to time, and appoint a leefurer, chiireh- if a paristi wishes for an extemsion to bo miulo to- 
wardens, sidesmen, parisli clerk, and other ottieers its churchyard, it i.s dii'ccted to express its desire 
for tlic new parisli. Tliere never was any .surplus to the ecclesiastical commissioners who ma.y, 
of the garden iieimics and small tidies after upon tlie same lieing notified to tliem, authorise 
paying the stiiiend of tlie rector. By a siibse- tlie parish to purchase the land by means of rates 
cjuent local act (lie garden pennies. Ac., were to defray the expenses : — Hold, that a resolution 
extinguished, and tlie eh iireh wardens were passed at a vestry meeting convened for the 
reipiircd to make a eonipositiori rate on property purpo.se, but whieli re.solutio'u had beeupassed by 
within the parisli to pay the reetor’s stipend, and a majority of the meeting, when a poll, which 
any delicioney iu the rates and duties apiilicahle had been demanded by a dissentient minoritj-, 
'towards maintaining divine service in the ])arish was refused, didnut legally cxpi'es.s the desire of 
cluireh. and reiiairing the church; — Held, that the jiarisli ; and that the order of the commis- 
the effect of 1(1 Geo. 2 . c. 28. was to direct and siouers founded thereon, and all that had been 
autliorisc tlie Indanec of tlie garden pennies and done under that order, including a ehiireh-rate 
small tithes, Ac. (after payment of the reel oi-’s which had been laid in pni'suancc of it, wns- 
sti])cn(l) to be cmiiloyed in payment of the parish illegal and void. White v. Lfee/e, 12 0. B. (N.s.) 
officers elected pursnant to s. 25; tliat such 888 ; 81 L. J.. t!. 1*. 205; H ,Jur. (N.S.) 1177 ;, 
lialaucc. although, ill fact, it had never been so (5 L. T. 68(5. 
ajipiii'd, was appropi'inted by law (within the 

meaning of s. 5 of tlie L'ompulsory Church Bate Parish subdivided.]- A parish had been sub- 
.Abolition Act, s, (18) In tiie payment of eeclesias- divided into several new parishes, churche.s were^ 
deal purposes: that the wliole of the garden erect ed within each new parish, and the incuin- 
peiinii's, Ac. (not only the jiart applicable lo the bents were duly authoriseil to publish banns of 
rector's stipend), iieiiig ext inguislied, the coinpo- matrimony, and to solemni.sO marriages, oliurch- 
sition raie was levied in eonsideration of such ings, baptisms, and burials in their re.s])ective 
extinguishment; and that, therefore, not only churches. They were also authorised, either by 
such part, of tlie composition rate as was required the order iu council which constituted the new 
to pay the rector's stipend, but also the part parishes, or by the voluntary concession of the 
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iUeirally 


Lamh' V 


recvH-ded ei’ivineoiisly ami 
ffrirn'ii, H Jui'. (X.s.) 2SS. 

What a sufRcient Quorum.] — Tlic i-oniinh:- 
sioiiore fm' biiildiiiij and eularguig churches 
having, pnrsnaut to .“tS (teo. c. ir). mid ."ih 
(ioo. ih c, ;h», aiipoiiitod twciity-six persons to be 
a seloci ve,stry, for tlie caiv. mi<I iniuiagciiiem of a 
church, and ail niatfer.s relating tlu-ireto : — field, 
that in onler to coiisl itntc a good a.ssonildy of the 
select ve.stry so appointed there must he iireseiit a 
majority of the number (viz. fourteen) naiiied in 
the apfiointmenl ; and therefore that a rate for 
the repaii'of the church made at a meeting where 
there was not such a majority was illegal, and that 
payment of such a rat e could not be enforced in the 
Ecclesiastical Court. Jihichrtt v. lilhavil. h 11. fc 
C. S.-il ; 4 M. vV: lly. C-fl : S f.. J. (o.s.) Iv. B. Kid. 

Proposal of Amendment at Adjourned Meeting 
to take Poll.] — •The churchwardens of a pari.sh 
gave notice that a vestry would he held on, iVe.. 
to make a rate fur the })urp''se of rejiairing 
the fabric of the ])ari.sli ehureli ; that a shew of 
hands would he taken u])on each ])roposilion 
and amendment which might he suhnnttod to 
the meeting ; that, if tiie poll .dtonld be demanded, 
the meeting would he adjourneil to the Slh of 
.Tidy, when the jinll wouhl he taken on all the 
propositions and aniendmeuts made at such 
meeting at one and the same time, that the poll 
should be kept oiientill, A:e., when the poll should 
close, and tin; result should he tinal and eonclu- 
sivo. At the first meeting a rate of 'hi, in the 
pound was proposed, and an umcmlinem wtis 
moved that no rate sliouhl he granted ; the 
majority was in favour of tlie amendipent ; ami 
on a poll being demanded the meeting was 
.adjourned ami the pull taken tipon the day 
i named, upon the motion and the amendment. 

1 At the close of the poll, the chairman declared 
{ that there was a majority in favour of the 
j motion, whereupon a voter propo.sed to move 
] another amenduieiit. but was not allowed to do 
so : — Held, that the amendment being, in fact, a 
I negative of the original motion, there was no 
j occasion to put the motion .separately to tlu; 

I mooting, and that the proceedings were regular 
I mill the rate uooil. /I'o/. v. llnhcrt.'i, H B, S. 

; iho ; h2 L. J.,’ 0. l.'.'fi : 7 J.. T, SL>2 ; 1 1 W. U. 

j Irregularity.]— At a ve.stry meeting, a niotion 
I having been made ami seconded that a ral.c 
he made, an amcmlment was jiroposeil. that it 
was not legal or e.xpcdient to make a chui'oh- 
rate for the di, strict. 'J’he ameiulment and, after- 
wards, the original question were put to the 
meeting ; the first wu,s ne,gatived and the latter 
carried. A poll was demandeil on the amend- 
ment onlj', and the vesr.ry was adjouiuied for that 
purpose. On the (lay to wlilcli the vestry had 
liecn adj(ji.irit(?d, the eliairtiiati d(‘c].‘ire(] the state 
of the p(tll under the luuidiugs — the niunlier 
for the mneiidment and a.euinst the rate — the 
number agaiin-t tlu' amendment and for the rate; 
and then dissolved the meeting without having 
put the original motion a second time ; — Ihdd, 
that the proceedings, though irregular, were mu 
sutficieiitly so to vitiate tlm rate. Tutrh.'t v. 
IMton, fif) L. .1.. Ece. II ; L. 11. 1 Mee. 27(l ; 12 
Jiir. (x.s.) lOl.'l.' 

At a vestry rneciting, a majority, after a ]iiill, 
W’as declared in favour of a ehureh-rate For the 
purpose of defmyiug the oxpcn.se of feneiiig in a 
piece of land, purcbascid as an additional hurial- 


iiicamhent of the mother church, to receive for ] 
their own use and benefit the fees arising from | 
the ])erformanec of such offices. All these new 
parishes had been separated from the ori.ginal 
parisli after Ih & 2U Ahct. c. 104. The chiireh- 
wardens of the original parish made an ordinary 
church-rate on all the inhabitants of the parish, 
.and on others ratalde in respect of j)roperties 
within the parish, but exelu.sive of the properties 
.and inhabitants of the several new i)arishes : — 
Held, that th(^ rare was properly made. Govffh 
V, VI ilur. (if.s.) 82 : 7 L. T, 5ii(.i ; 11 W. B. 

1U7. 

When a seiiarate district has been constituied 
by an order in council in any i)ari.sh, and a 
■elmrch consecrated therein, in which service is 
performed, and the ineumbenl. receives the fees 
for his own benefit, such district becomes, under 
1.9 A 2(1 Viet. c. 104., a .separate and distinct 
parish foj- ecclesiastical purposes, amongst which 
is 1 1 le making of chureli-rat es, ./ h. 


d. ISTotice of holding' Vestry to make. 


Sufficiency of.] — A notice of a vestry meeting 
affixed on a jiarish ehurcli door, and addre.ssed 
“to the churchwardens, overseers and jirincipal 
iuhahitauts of this parish,” is a v.'did notice, 
though it does not name the parish, and although 
it is addressed to the jivimapal inhahitonts. 
JRntul V. (imn, 11 C. B. (K.s.) 470: 80 L. J., 
C. W SO : 7 .Tut, (x.s.) 120 ; 8 L. T. 208 : 9 W. II. 
o4. S. C. in Q. B.. 3 L. T. 29. 

Where a notice of vestry was for the purpose 
■of granting a church-rate for and towards the 
repairs ami c.xpenses of the parish church, and 
the chief item in the estiinnte. 100/., nearly two- 
thirds of the whole rate, was for the completion 
•of wiufhiws already b(.‘gini, tlie notice was held 
to be sufficioiit. /Ann/A v. •/niir.s-, 9 Jnr. (N.s.) 
S2 : 7 L. T. otki : 11 Vk H. 107. 

It is essential to the validity of a eluirch-rate 
that the notice required by the .">8 (ieo. 8, e, 09. 
s. 1, summoning the parishioners together, shuidd 
■clearly apjirisc them of the sjiocial irarjiose for 
which the vestry meeting is to lie called. A'l/i/YA 
y. Uei/ikton, 8 Moore, P. (J. 179. 


e. Voting at Vestry. 


In respect of what Property,] — In a jiarish in 
which 18 & 14 Viet. e. 99, had been adopted, .and 
cerraiu owners of small tenements had lieen 
rated to the poor-rate, instead of occupiers, a poll 
was taken on a pr(>])osed churejh-ratc. In favour 
of the rate certain ratepayers claimed to vote 
(and their votes were admitted and ret'orded), 
not only accordiitg to the value of the property 
in their own occupation in respect of which they 
were asses.sod under the provisions of 58 Ge<». 3. 
c. t)9. but in addition ami separately iu respO(d. of 
•each property to which tliey were a.sse.ssed under 
3 & 14 Viet. 0 . 99 : — Held, that such votes were 
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gromwl for the parish ; irregularities were alleged 
to have taken place in the proceedings which 
would render the rate void. The court nevei’- 
theless refused to grant a mandamus to the 
churchwardens to convene a vestiw for the pur- 
pose of considering tlie, i)i'o])ri(!ly of making such 
a rate. Sf. Jo/ni'.'i. Curd iff', (iiurvliirnnlrni^, In 
r,\ IC L. i\i. a r.l ; 1 1 jur. 18H. 

Sefusal to accept Vote— Rates not paid by 
Voter himself. ] — It is no legal ground for refus- 
ing a vote tendered at the jjoll that the voter's 
rates laid been paid j\ot ])y In'mself but hy other' 
persons in order to enable him to vote ; but, in 
order to vitiate the vote on that ground, the 
rc'ieeted voter oiieht io have tendered his vote. 
llirhardn Y. Blrfri/, 10 L. T. 142— P. Q. i 

Refusal to grant Poll — Invalidity."] — IN'here, ; 
upon an amenduiont to a ])roposal foi' a cliureli- ■ 
raic Iming negatived on a shew of hands, a poll 
was dfimandetl hut was refused liy the ehairnian 
and the original proposal was then put and 
carried. bo(h on a siiew of hand-x and on a poll : — i 
Held, that all the proceedings subsequent to the 1 
refusid to grant a poll on the amendment wore 
null, and that the oi-iginal proposal was not 
validlv carried, lit. Michnel. Oxford v. Luff- 
7 W. .it. 20. 

f. Refusal to make. 

What is.] — A citation against a parishioner, 
charging him, that he "wilfully and contuma- 
oiously obstructed, or at loa-st I’efnsed to make. I 
or join, or eoueiir in the making of a sufiicient 
i-ate for providing funds to defray the exi>ense of I 
the necessary repairs of the parish chiireli,” does | 
not contain a sufficient allegation of an ofieticc 
cognizable by an oeclesiasrieal court. Franrln ' 
V, Sfrward, D. ck M. 74H ; (j. E. <.tS4 ; S dur. 

lUfiC. 

When the making a (diurch-ratc is enjoined on 
a speeiid vestry by act of i)arliainont, a t:olour- 
able adjournment for the pui'im.se of delay is 
cquivaleut to a distinct refusal. Jtrtj. v. St. 
JlartturefK Lvirr-dpr. K A. A E. 8Si) ; ]’ l\ k D. 
IK!,''. 

Mandamus to make Rate.] — .Tames T. gi-anted a 
rectory to a eoiqjoration in trust to ]iay stipends, 
and to hear all the charges issuing out of the 
rectory. The 22 &; 2:4 Car. 2 absolved the parish- 
ioners from paymeur of tithe, and enacted that a 
rale should be nnnle yearly by the parish offieei's 
for the payment of stipends, and for church 
re})air.s. The .o(! Geo. ;4, c. .Tr). enacted, th.at it 
might be lawful bu' the wardens, overseers and 
inhabitants in vestry, to make a rate (to a larger 
amount) for tiro ])ayment of .stipends, and for 
church repairs. On a vestry refusing to make a 
rate for the above purposes, the court issue<l a 
mandaums to them to call a vestry, and make 
a rate. Itox v. St. Sfirioitr'f!. SontdiimrJi, War- 
d('n.s, 1 N. A E. 4<)(! ; 7 A, A E. ‘»:47, Ji. 

S.C., on argument of rule, IT N. &: E. 12(5: 7 
A. & E. i)2.-)": 1 W., W. & H. lUo ; 2 ,lur. i:42. 

Whei’e a tuwnsliip, being part of a parish, is 
called upon by maiidaiiuis to pay a definite 
customary proportion of a cliureli-rate made for 
the whole parish, it must .apiiear that the inhabi- 
tants wore summoned to consider the rate : for, 
if the custom, requires sucli summon.s, fiiltilment 
of that requisite is essential ; and, if it docs not, 
it is a bad ea.stom. Itr//. v. Btdbi/, ;5 Q. B. 602, 
S. C. nom. llofi. V, Fordon. 7 ,Jur. 10. 


Where a majority at a meeting, held in pnr- 
suauce of a monitioti from the (Toasi.story Court; 
to take steps for repairing a church, refused tO' 
make any ebureh-rate, ami thereupon the ebureh- 
wai'ilens and the minority maile a rate, the i;uurl; 
refused a niandanius to the chapel wardens of a 
township in tlie jiarish, to eonipel them to raise 
their customary proportion of the rate. Jtoi;. v, 
ThnmiiK. G. & I). 4.Sr> '; :4 Q. H. .a.Sy ; (i .iur. 
1122 . . ' ■ . 

A mandamus will nor lie to ehurehwardens to 
make a church-rate. RexY. Wilnon, i> IX ic ll. 
602, 

.Because it is a subject of ecclesiastical juris- ■ 
diction. Rex y. St. Peter n. 27u;tford, o 
Rei), :464. 

Although a mandamns does not lie to the 
clinrchwarden.s to make a church-rate, yet it lies 
to the churchwardens of two united parislies, 
under 10 Anne, c. 11, to assemble a meeting for 
the [mrpose of agreeing iipoii anil aseertaining 
the moneys ami rates to be asso-ssed for the repair 
of the church of one of those pai'ishes. Jlrx v. 
St. Mimjaret it.nd St. John, U'entiiiin-ster. t 
M. A S, 250. 

I Where an act directs a body, created by tlie 
act, to levy ehureh-rates, the court will compel 
them byummlamus to levy the. rate, and will not 
coiitiue the writ to ordering the body to assemble 
for the purpose of determining whether they will 
lew the rate or not. Jitn/, v. St, Mart/ani'ti, 
Leieeitter, S A. & E. 889 ; I'E. A D. 116. 

Forfeiture and Penalty for not making- 

Rate.] — By an old local act for a parish the 
vestry are to make a rate on the parisli called a 
pound ra,te, for raising a sum of money for the 
payment in the maimer therein meutioued of the 
rector’s stipend, ami in default to forfeit ami pay 
to the rector a certain sum for every otfenco,. 
rccoveralde in the manner in the said act meu- 
tioned. By thesamea<-( the vestry are empowered, 
if they think tit, lait of the muney.s so raised, tfr 
erect a .suitable house within the iiari.sli for the 
]-eetor’s residence, the cost of which is not tO' 
exceed a certain sum ; and, until they erect the. 
same, they are to pay the rector a certain sum 
a year ou't of the moneys so raised : — Held, that 
the pi.iwor of making tbo rate was. by the 
Metropolis Local Management Acts (IS k lb 
Viet. e. 120, s. !tU, and VS k 20 Viet. e. 112, s. 6), 
transferred to the vestry eieetecl under those' 
acts, and that a prerogative writ of mandamus, 
lies agaimst such vestry to compel them to make 
the rate for the puiposes afnresaiil, nothwith- 
•stiiiiding the provision for the forfeiture and' 
penalty aVjove mentioned. Rcy. y.St. George the 
Martyr, Southward, 61 L. J., Q. B. ITUS ; 67 L. T. 
412 ; 56 J. P. 821. 

Refusal of Vestry— Subsequent making.] - t- 
Wherc tbe.chuvchwnrdens iluly eonveiic a parish 
vestry, and propose a rate for tlie iicee.ssary 
repair and expenses of the parish church, which 
a majority of the assemibled jiarishioncrs refused 
to make, thej'- have no power of their own sole* 
authority at a subsequent time to make such a 
rate. Vele-y v. Burde.r, 4 E. & D. 47.5 ; 12 A. k E. 
265 ; 1 Aril. A H. 196 ; 10 L. J., Ex. 5,82 ; 5 Jur. 
1013— Ex. Ch. 

A resolution passed by the majority in vestry 
to declare that no church-rate is necessary, and 
to refuse any such rate, does not disentitle the 
persons composing that majority to vote upon. 
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'■the finest ion of miy particular proposal for a rate ; 
inado l\v any of the minority ; and, if a rate ' 
should be made by the minority alone, the votes i 
of the other persons present not having been taken 
•on it. sucii rate will be bad. Gndhtfj v. Tdey, 
4: ir. L. Cas. fi7<) I I C. L. ll. 950 ; 1 7 Juv. \m. ' 

At a vestry meeting assembled under a mojii- 
tioii from the Ecclesiastical Court, to consider of 
.and make a rate for the repairs of the parish 
church, an estimate was produced by the church- 
wardens, and a rate of 2.s‘. in the pound proposed 
bythcni ; uoolijeetionwas made to the estimate, 
but ati amendment was passed by the majority 
that churcdi-rales were bad in principle and 
ought to be refused, ami the vestrj' did refuse 
to make a rate accordingly. Thti vicar, church- 
wunlens ainl certain othemof the vestry, witlmut. 
taking any vote oji tlie question, did afterwards 
})rodnce and sign a. rate of 2a-. in the ])ound : — 
Meld, that the mte tlms agreed to was invalid. J h. 

Refusal by Churchwardens.] — Bill against 
ehurc.hwarden.s btieausc they refused to make a 
rate for reimbuming the plaintiff aecordiug t<i 
a vote and onler of vestry. 'I'lioy being out of 
their office, the decree was made against them 
and tlicir successors, Jiattilij v. Coohe. 2 Veru. 
2r>2 ; Pro. Ch. -12. 


When leviable.] — .An inhabitant of a parish 
was libelled for nonpayment <if rates imposeil 
for the repair of tlie'parisli church, and of 
certain chapels built witliin the palish, under 
58 Geo. 3. c. 45; .59 Geo. 3, e. 134; and 3 
Geo. 4, c. 72. He declared in iirohibition, 
alleging- that the rate w.as imiimperly levied 
on a part of the parish only, oxcluding the 
township of H. Plea, that the chapels were 
built in aid of the parish clmveh ; that there lias 
iramemorially been a chapel in H.. at wliieh the 
inhabitants of H. have received all rliviiie rites 
and services ; that the costs of reiiairiiig the 
chapel have been immeniorially defrayod by the 
inlmbitaut.s of H.. and no olhers; that no rate 
for repairing the parish church has Ijcen laid on 
anyjierson in H, ; and that the inhabitants of 
PI. have from time immemorial been exempt 
from contributing to the repairs of the parish 
chui-ch. A verdict having been given fur the 
defendant : — field, that the court must, after 
verdict, intend the chapel to have been coeval 
with tlie church, although that fact was not 
pleaded ; and that, the chapel and ehureh being 
coeval, and t be inbabitants having always been 
exempt from the church-rate, no rate for rc[)air- 
itig the ehnreh could be im])nscd iqion tliem. 
Ci'iiveii v. Sontlmmu 7 A. k; E. 880 : 2 X. it P. 
G4] ; W. W. i: 1). (!i)4 ; 7 li. J., Q. B. 81. 

Held, also, that under 3 Gen. 4, c. 72, s. 20. 
which directs that chapels built under the two 
ffrst-men tinned acts, or that act, shall be repaired 
by the parishes or places at large to wdiich they 
belong, the now chapels were repairahlo by the 
district which re]jaire<l the church ; viz. the 
parish of W., minus tlie township of PI. Jh. 

Held, also, that the mere fact of a district in a 
parish having kept up a chaiiel of its o\VJi,.wdth- 
oiit coming on the parish rates, did not shew a 
custom in such district to maintain its chapel by 
rates levied on its own inhabitants. Ih. 


; the holders and occiqiiers of milE and linus{'s ; 

; — PTekl, that an occupier of land within the 
I chajjolry, who did not object to the rate Istfore 
j the justices -svheu summonetl fitr nonpayment,; 

, could jiot tpiestion it.s validity iii ritplevin, tifter 
dmtuNs on hb iroods undu the pi'-tu ( u.inaiit 
I U(tmd)ottom. V. 1 Ex. aOiS : 1!) !.. 

I M.'C. 74. 

j A cha] lel-ratc. duly mad(‘. but objected to from 
I extrinsic circumslaiices. can only be (luc-itioiied 
I in the Ecclesiastical Court. Ih. 

\ 2. Publication of. 

I Sufficiency of.] — Under 7 Will. 4 ik 1 Vie.1 . c. 45. 

i it is a sufticicnr’^publiciition fif a Viite if a copy 
1 of it is iiffi.xed. before divine service on the 
i Sunday next afti-r its allowiiiieo, on the ])rincipal 
I or must usual door of all the cliurches and clinpels 
I of tlu! esiablisiied ehuveli witliin the ptirish. iu 
• which divine service is \)Cvfonued. It is not 
I Jiecessary to publish it on till the doors of any 
i dmrch or chapitl. nor on the door of a church or 
I a chapel hi which ilivine servici' had ceased to be 
! performed ; nor on the door of any building not , 
! being a ehnreh or a ehapel in which divine 
' service is jierformed. Ormcrod v. Chadwtcl)^ It) 

; M. ik W. 3()7 ; Iff L. J., M. C, 143. 

3. PUOPBUTV 11 AT ABLE. 

, What.] — Whore a local .aet emjinwered the 
I trustees therein named to raise a sum of money 
' for rebuilding a parish church, and to make a 
I rate fur defraying the jirincipal and interest of 
i the, sum borrowed on the " houses, warehouses, 

; shops, buildings, lands, tenements and IieretUta- 
i ineiLts, rated or ratable to the poor"; — Meld, 
j that tithes were ratable under these words. 

! V. Bii(‘kln()liiini.diirr JJ.. 1 .X. ik P. 503 : (5 
' A. k PI. 3S8 ; AW. W. ik D. I(i2 ; « L. J.. ,M. C. Si). 

The Ij(.inilon Alissionnry Society oeeuiiied a 
i house, under a lease, for religious and charitable 
, purposes. The Treasurer attended at the house 
I one day in the week to superintend the society's 
: affairs, but no person ever slept fhere. , The 
i treasurer received no .remimeration for his ser- 
‘ vices, ami neirher lie, nor any other person 
, eonuecled with the society, derived any lirotit 
I from the occupation of the premises : — Held, that 
j the treasurer was j)ro})er].y assessed to a elmreh- 
! rate, under an .act extinguishing tithes iu the 
j parish, and authorising a yearly church-rat e to 
i be made, iu order to raise money for the jnirpose 
; of eomiiensaiion to tiio parson in lieu of tithes, 

I and for The repairs of the church, uiion all 
i inhabitants and occupiers, because beiielieial 
occupation was not material iu this case. if/v/. 

V. ir'HAew. 12 A. k E. 94; 4 P. k D. 130: ’9 
L. .1., M. ('. 102 : -1 Jur. J12S. 

At eonnnoii law, iniproiiriate tithes (now re[)re- 
sented by' tiille rent -charge) are not rata.blc to 
ordinary eliureh-rales, ajid. this exemjition muht 
hold also with reguird to rales made, under 5 Geo. 
4, c. 3(1, to repay uiouey advanced by the eom- 
missiojici's of public works. Edney v. SuutU- 
ho'iidH, 21 L. T. .50(1. 

Pdght.s of common connected with po.ssi'ssion 
are liable to be rated, as also is a towing-path, 
for the ]jrotiis (h'vived therefrom, and enrned 
within the parish, although no tolls be taken 
there. Media »d v. Pai/ic, 4 Jur. (x.s ) j2S3 ; 7 

W. E. 357. 


auestionmg.]— -A chajiel-rate was laid on the j Mode of assessing Property. ]— Land must be 
landholders, of the chapehy only, exclusively of ■ rated according to the rent' it could reasonably 
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be let fnr, aiul oilier properly accorilin," to the j rlismissal of a suit for subtraction of clmrcli-rate, 
existing vahie of llie sLibjeet-iiiatter at the time if care and discretion have been bona fide cxer- 
of ratine;. Ib. cisod by the judge, liichirdit v. JJirlnj. 2 

Though a church-rate is often nuuie according Moore, P, C. (sr.s.) 90 ; 10 L. T, 142, 
to the assessment, for the poor-rate, it acquires no ' 

validity from that circumstance, and the pour- Appeal from Order of Justices.]^ — See v. 

rate may be void, and yet the church-rate good. Staffm-thhlre JJ.^ col. 1380. 

A church-rate does not require to be upon the 

full ratable value, it merely reiiuires (o be just 5. BORROWING- ON Seoxjritv or, 

5 i:ud eqital. Yet the acquiescence of a pariah in . 

apunr-i-ateispi'osuuiiitiveevjtlenccthatachnrch- I'or Repairs to Church— Future Expenses 
rale, made upon the same basis ia just and equal. ORly>] — The u9 Geo, 3, c. 134, a. 14, which autho- 
'I'he aubstaiKial inequalitv which will render a I'ises churchwardeua to borrow money upon the 
chui'ch-rale invalulmav be either the omission of circdit of the church-rates for defraying the 
proiiertv that ouuht lo be rated, or i.lie under- expenses of repairs to the church, ccmtcmplates 
rafiiig some and "the overrating other projuirty. future expenses only, and not such a.s have 
Afi(‘!/imrou{/Jf v. Knup, 14 Moore, lb 0. ilfil ; already been incurred ; therefore churchwardens 
7 Jur. (N.a!) (Hi") : 5 L. T. (i? ; 9 W.'lt. 771. ' cannot raise a loan to the credit of the churcli- 

A church-rate differs from, a poor-rate in three nate.s, to pay a debt for repairs incuri’ed in the 
things; it need not be upon the net animal past year. Bux v. Diinleij Clnar/iicardiw, 5 
value; if just and opial, it cannot be compounded -A- & E, 10 ; 2 H. <Jv: W. 9; 6 N. & M. 333; .> 
for: and the landlords of small tenements cannot E. J., M. 0. 137. S. Pi//ott v. 4 

be rated for part thereof in lieu of the oecii- Mooi-e, P. C. 499 ; 8 Jur. 471>, 
piers. //;. The loan otight to be raised at the time when 

Cimrchwardons in making a elmreli-rate need repairs areAlone, and the levying of rates for 
•not follow the poor-rate, and should not do so Gia repayment .shmihl commence immorliately, 
unless satisfied it is just and equal ; and to make suicl be continued, so as to pay off (he tlebt by 
it a mere copv of the poor-rate may make the net annual instalments. Ih. Hciutha maes hi 
rate bad. Jft." ool. 128o-l). 

Ill milking a church-rate the parishioners arc 

not bound to adopt the valuation made by an What constitutes a Borrowing— liability of 
assessment committee under 25 & 20 Viet. c. 193. Ratepayers.] — On 22iLd June, 1820, a vestry 
V. (rraut. 35 L. J.. Ecc. 9 ; L. B. 1 A. & E. passed a resolution to enlarge the imrisli church, 
117 ; 12 Jur. (N.,s.) 108 ; 13 L. T. 088. to aiiprove the estimate of the contractors for 

Where a church-rate was made upon the basis 2,39uf., and to borrow the money necessary for 
s.)f an old valuation, originally made for the pur- the jilau, beyond the sum alreailj'' raised, upon , 
jioses of a poor-rate, and in accordance with bunds of i5(t7. each, bearing 5 per cent., interest. 

<) k 7 Will. 4, c. 9{>, s. 1, and wdiich had been On 7th December, 1820, the vestry passed 
since from time to time corrected, and acted upon another resolution, authorising the ehurch- 
and acquiesced in for a great number of years, wardens, witli llie assistance of a committee, 
the court refused lo disturb the rate, merely on to burrow at interest any sum or sums of money 
the grouml that a now valuation, made under not exceeding 2 , 001 )/. for the jiaymont of such 
25 k 2(1 Viet. c. 103, drifered from the old one. expenses. The resolution declared that, in order 
Ih. H. P., JuV/w/zy/a' A'. //«//() / q infra. to secure the repayment of such money so bor- 

rowed. the church wan leas for the time being 

Assessment founded on Rent.] — The Bhould, from time to time, make such rates as 

rout ]iaid fur lands is not a conclusive te.s( of shouhl be necessary fur payment of interest on 
their value ; and a.u assessment under 25 k 2(1 .such debt, and mit loss tliaii 5 per cent, to 
Viet. c. 103, fouiideil chiefly on the basis of the iiccumulatc as a sinking fund. The couseut of 
actual rent, aiul not the rent at which tlio the bishop of the diocese, and of the inmunbent, 
property might reasojiably be expected to let was given to this resolution. The work was done 
from year to year, according to (1 k 7 Will. 4, by the contractors between 29th June, 1820, 
c. 90, .s. 1. is erroneous. /■Jlinarfh- y. Tluttou, 09th March, 1830. A sum of 400k then 
L. J.. Ecc. 1 ; Tj. B. 1 Ecc. 21 ; 12 Jur. (N.S.) vemaiiied duo to the contractors, and the then 
144 : 13 L. T. 08t). ' churchwai'dens agreed that this sum should be 

1 i,. treated as a loan from tiic coutraetfirs to the 

A detoudanr in a snit for ; and they executed four deeds of charge 

subtraction oi church-rate, may by his alleption, of. '5 

averrin.g inequality of assessment, plead that he interest, payable on the 31st March, 


4. Apiuul against. 


is liinisell asses'-ed at too low a r.ite, and is not amj e.xpressed to be in iiart liquidation of 

bound to aver or shew that he hiinselt is injured Interest was gradiiallv paid on the 

by the imAiualityuL assessment ot which he com- until after March, 1850, but no demand 

^ 1 ^ . was ever made by nr on behalf of the obligees, 

M here, upon an assessiueiit tor ehurch-rate any fund .slioulil bo provided fur the piiy- 

bisrd upim a \ ilii dioii loi ]ioui-i iti madt more umat ot the piiueipal, noi hid an> such lurid 
j yeurs previously (m 1838), nearly been provided. On a mandamus to the chureh- 
hall the lauds 111 the parish were iinderratet . ^vardens for the time b.;ing to make rates for 
I lie rate was uiiequaJ mid therelnre invalid, ^p^ of paying to the executors of the 

Mortun V. Jainner. (i -liir. (N.s.) ()82- obligc.es the principal and the arrears of interest 

upon the bonds ; — Hold, first, that the consent 
4. APiUiiAL AGAINST. fp^ muxiinittOG to the borrowing or quasi bor- 

Grround of, in Suit for Subtraction.] — The rowing of the 4()0k, if essential to the validity of 
jiulieial eoiiunitloe will not entertain an appeal the bonds, might be presumed, although it did 
solely on the ground of the refusal of the court not appear upon the face of the irestrurueuts. 
below to allow the dofeudaut costs on the iky/, v. 8b. Mlchiel's., 8inith(im])ton^ (J/uirrh- 
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wai'dffhs. (1 EJ. i; Bl. 807 ; 25 L. J.. Q. B, 370 : 2 
Jur. (N.s.) JO'M'J : -1 W. R. 741. 

Hi'ld. secondly, that the tmnsaction aniouulod 
to a borrowing within 58 Geo. 3; c. 45, k. 50. and 
that the bonds were to be considered as given 
to secure, not a i)ast <lebt. but a present loan. Jl>. 

Held, thirdly, that the liability ol: the rate- 
payers, under the bonds, was not destroyed by 
the obligees having failed, during twenty years, 
to demand that they sliuxdd provide a fund for 
paymentof the principal, //a 

Who can horrow.]— The township of B, had 
had iranieinorially chapelwavdeus and a chai)el, 
the e.'cpeiise of viii'iairiug which had always been 
defrayed I>y a rale on the inhabitants of the 
township, h'or many years, commencing- in 
1727, there had been a Inn-ial-grouiid attached to 
the chapel, as the burial-ground of the township ; 
and the sacraments f>f the chiircli laid also, for 
many years, been administered in the chai)el. 
But the township was locally situated within the 
parish of \V., and from 1727 to 1740, Imrial fees 
were paid for evei-y burial in B., by the cleigy of 
the chapel at B. to the clergy of the pari.sh , 
church of W., and also a fee upon the ehuvohing [ 
of women ; and, although inarifages were .solem- 
nised in the chapel at B., both by banns and 
licence, from i(;!)5 to 1754, yet .such solemnisa- 
tions totally ceased from that time until 1843, | 
when the chapel was licensed for the snleinnisa- 1 
tion of marriages under the act for the registra- ! 
tion of births, deaths anil marriages. In 182.5, 
it wa.s resolved, by a majority of twn-thirds of 
the vestry of B., convened by a notice, to con- 
sider whether an oifer by the .society for promoting 
the enlargement and building of churches and 
chapels shoidd be accepted, and the church 
enlarged, and whetiioj- a .sum to make up any 
deficiency should be raised uixon the rates, that 
.550?., fi-jfered by the society, should be. accepted, 
and that the chapel should be enlarged, and that 
any deficiency in tlie expense should be made up 
by the sale of forty private pcw.s. and by rates 
tinder the act of parliament. xVfterwards, in 
1827, chapehvardens of B. executed a deed, 
charging the chapel-rates of the township with 
the repayment of (iOO/. and interest, which sum 
of money the deed recited was horrowed, under 
the resolution of the vestry, for enlarging and 
rulmilding the chapel : — Held, first, that the 
township of B. tvasnot a parish within 58 Geo. 3, 
c. 45, s. ,5i), so a.s to authorise the chapel wan lens, 
with the consent of the vestry, to bonnw money 
on the rates. Ilcti. v. liiUloii Chuvchwartlens, 
Hi Q. B. 1 ; 20 L. j., M. C. (13 : 15 Jur. 50(1. 

Consent of Vestry.] — Held, secondly, that even 
if it ivas, no sutlicient consent by the vestry was 
.r shewn, since no consent was shewn to borrow 
the specific sum which had heen borroweil, in 
the manner iu which it- had been borrowed ; and 
that, consequently, a mandamus under 58 Geo. 3. 
c, 45, to compel the ehurchwardeus to pay off 
the 600?. out of the rates, could not be supported. 


Payment of Sum borrowed.]— A rate may be 
made under 58 Geo. 3, c. 45, ss. 59, (lO, to pay 
the principal and interest of money borrowed 
in the maimer provided by that statute, at a 
meeting of whiclt the notice .required by 59 
Geo. 3, c, 134, s. 25, has not been given, the latter 
statute not repealing the former, but merely 
providing a further mode of raising the necessary 
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funds. Farnrll v. 1 5 G. B. 572 ; 3 ( '. I.. B, 

505: aw. 1£. 181. 

A. lent to the ehurchwardeus of B,, under 50 
Geo. 3, c. 134, s. 40, 1,000?. at 5_ per cent., and 
agreed not to call in the principal fur twenty 
years : — Held, that the act was comjmlsury im 
the churchwardens to raise aiumally a suiu eijual 
to the amount of the interest, as a fund for the 
repayment of (lie principal, althougli A. cnulii 
not compel the repayment of the principal imt.il 
the expiration of tlie i-wenty yeai^. /I'c.c v. 
Rt. 3Ik’htiT.'i, Pi'mhrohc. ('hurrhim 5 
A. & E.' (103 : 1 N'. iV V. (10 ; 2 11. .k \V. 314 : (1. 
L. J., K. B. 28. 

Suit to enforce Debentures — Parties.] — In a 
suit against cominissioucis, in enforce debenture.s 
on piarish rates (imposed for churclr building- 
purposes), it was insisted that the ratepayers were 
necessary parties becau.se they ought to be present 
at the taking of ilie at.‘count.s. The objcciioir 
was overruled, on the ground that the ratepayer.^ 
would be .sufficiently repre.sonted. in , taking the- 
acemmts, by the cummissioner,s who were defen- 
dants. iVi'trJirr v. (rihhon, 23 Beav. 212. 

Some only of many ooiumissiuners, appointed 
under an act of jiarliaineut, to raise rauney on 
the rates, for parish imrpo,se.s. were, made ilefen- 
dfuiis to a suit in eqnity, by a bondholder In 
enforce payment. It was objected that all the- 
commissioners ouglil to be parties. The objection 
was removeil by the court ordering the decree tic 
be .served on the absent eoinmissioners, with 
notice that they might attend the taking of the 
accounts. Ih. 


Jurisdiction.] — Eccle.sia.stical Gourt 1ms jinis- 
diction as to church-rates, (lourt of Ghanccry 
not auxiliary thereto. Auon., 2 Ves. 451. 

The 53 Geo. 3, c. 127, s. 7, which gives ])Owcr- 
to a justice to enforce the payment of a sum 
under 10?. due u]ion a cluirch-rate, where (he 
validity of the rate has nut been i]m;.stiuned, nor 
the liability of the party, takes away the juris- 
dictiou of the Ecclesiastical Court in such eases. 
But, if the validity or liability is in question, the- 
ecelesia.st ical courts have jurisdiction, though the 
party lias not been summoned before a jusliec., 
BirlirttH y.Bodn/hfim. -1 A. & K. 433 ; (1 H. & H. 
171 ; 1 H. & AV. 753 ; 5 1). 1*. Q. 120 ; 5 L. J.,. 
Jv. B. 102. But (jumre a.s to lirst point. Heu 
JluhtOK, III rr. (.(r. A; I'li. 31 ; lO L. J.. Gli. lOH ;; 
,4 Jur. 1194. 

As the ecclesiastical courts have general juris- i 
diction in niatterhof clmrcli-rate. it is uiineecssary, 
notwithstanding the 53 Geo. 3, c. 127, that it 
sliould a]ii)ear from the proceeding, iu a subtrac- 
j tion of church-rate, cause, eillier that the amount 
of the rale e.xceederl 10?., or that its validity was 
disputed. Bcq. v. Thoi'ogoixl, 3 B. & 1). (i2i) : 12' 
A. & E. 183 ; i) L. J., Q. B. 211 ; 4 Jur. <>37. 

A prohibition will goto the Eeelesiastieal ( lourl, 
in a suit to enforee the payment of a sum under 
10?., due upon a clmrch-mtc, where neither tlic 
validity thereof, nor the liability of Ilic party to- 
pav it is disputed, llirhafdt^ v! Piilic, 2 (.5, & Jj. 
493 ; 3 Q. R. 250 ; 1 1 L. J ., Q. B. 275 ; 0 Jur. 103(). 

The churchyard of a parish having been closed 
inulcr an order in council, llic jiari.sbioners in 
vestry assembled authorised the churchwardmis to 
borrow, according to the provisions of 3 Geo. 4, 
c. 72, on the security of the rates, a sum sufficient 
to purchase a porrion of ground adjoining Ihe- 


G. How Exi-’orcwd. 
a. In Ecclesiastical Court, 
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■cliurchyard aiul to convert it into a burial-place. 
At that nieelino- an adjournment "was moved, put 
to llie. vest t'v, and rejected ; a poll was demanded, 
and refused. Subsequently Ibe ecclesiastical 
commissioners, under their seal, signified their 
approval of the intended purchase of land, of the 
amount to be ])orrowed, and of the arrangement 
for raising and paying otf the loan. The money 
was boriTuved accjordingly, the [jurchase coin- 
pletefl, tlio land convoyed to the ecclesiastical 
commissioners, and the clmrchwardens levied a 
rate of -id. in the pound on the assessable ju'operty 
in tlu', I'lai'ish, to repay the first instalment of the 
loan. H'lio ap})e]lant refused to ])ay : — If eld, 
thai, altliough the making of a rate to discharge 
n debt incurred under the provisions of an act is 
not a matter of ecclesiastical cognisance, the 
enforoing of it is. The lUecicsiaKtical Court 
cannot in such a ease* inquire whether the pur- 
pose of paying off tlic debt anti interest was a 
legal purpose, or whether the loan was necessary 
or not, but in other respects its jurisdictiou 
remains intact. IVJiltr v. Stcelr, 7 Jur. (N.P.) 
u805. : 

Res judicata.] — A parishioner having 

been summoned befoi'e the magistrates of his 
parish ;mder uH tfeo. 8. c. 127, for nonpayment 
•of a church-rfito under lUb, informed them that 
he disputed the validity of the rate ; the magis- 
trates, nevertheless, made a verbal order upon 
him for payment ; but on a subsequent day 
withdrew the order, and informed him of sucli 
TOthdrawal by letter. The churchwardens then 
instituted j)roceedings to enforce the rate ; tlie 
•defendant appeared under ijrutest. : — Held, that 
the matter was not res judicata, and that the 
Ecclesiastical Court had jurisdiction to enforce 
•the rate. Linnell v. Gunn, 36 L. J., Ecc. 23; 
L, E. 1 Ecc. 363. 

Variance,]— In March. 1869, a rate was 

made by the ehurcdi wardens and overseers of 
n parish in Liclifiekl, for the repayment of 
money borrowed from the public works loan 
commissioners, under Geo. 4, c. 36. The defen- 
dant occaipied })remises in the parish, in respect 
•of which he was assesseil, for the pm’poscs of the 
rate, at 10, v. ^d . ; ho reftised to pay this sum, and 
4isputc'd the validity of the rate. Letters of 
request wore granted, directed to the Court of 
Arches, requesting the judge to call the defen- 
dant before him to answer ‘‘in respect of the 
said assessment.” A flecree by letters of request 
was issued in April, 1870. and the suit proceeded 
in the Arches Court. The defendant pleaded 
that a tithe rent-charge, the property of, and 
received by, the rector in commutation of the 
tithes within the parish, was not assessetl to the 
rate, utuI that tiie glebe house and lands within 
the parish, of whicdi tlie rector was the owner and 
■ocenpier, had been omitted from the assessment. 
The plaintilf filed a responsive allegation, in 
whkdi it was alleged that, in January, 1871, a 
meeting was duly held to amend the rate and tlie 
^issessmont, on wliich the rate was made ; and at 
the meeting the churchwardens, with the concur- 1 
rence of the overseers, amendec I the as.sessmeut 
by adding to and including in such assessment 
the rectorial tithes, and glebe hoirsc and lands, 
and amended the rate by reducing the assess- 
ment on all the ratable. proi)erty, and assessed 
the rector as (nvjier of the tithes, and as owner 
and occupier of tlie glebe house and lands, and 
that the sum — in rest)ect of which the defendant 
VOL. V. 


wa-s assessed' in the amended rate and assessment 
—amounted to 94f, o<7. insteiid of lOs, and 
that the plaintiffs only claimed to recover 9* M. 
The defendant V opposed the admiission of the 
responsive allegation, and the court held that the 
allegation was inadmi.ssible, because it liad no 
jurisdiction to inquire coucei'ning any other 
assessment than that mentioned in tlie letters of 
request. Anterley v. Adama, L. R. 3 Ecc. 361. 

Letters of Request.] — A cause of .sub- 
traction of church-rate may be carried into the 
Arches Court by letters of request from the 
commissary of the dioce.se, or other jurisdiction, 
in which tlie cause originates, under the 23 Hen. 8, 
c. 9, s. 3, without any proceeding having been 
first taken in the court of that jurLsdiction. It 
is suflicient ground for such removal that matters 
of difficulty may arise, in which the parties 
desiring letters of request can have as.sistance of 
counsel in the superior court, not attainable in 
the inferior. Jolly v. Baines, 12 A. k. E. 201 ; 4 
P. k D. 224 ; 9 L. J., Q. B. 349 ; .6 ,Iur. 22. But 
.see v. post, col. 1390. 

Onus of Proof.] — In the Ecclesiastical Court 
the onus of proving a rate to have been rigidly 
made lies ou those who assert its validity ; and, 
if that validity is not affirmatively established, 
the common law courts will prohibit the enforce- 
ment of the rate. GosUnq v. Veltu/, 4 H. L. Gas. 
679 ; 1 C. L. R. 950 ; 17 Jim. 939, ‘ 

An order of the Ecclesiastical Court to admit 
a libel and exhibit to proof, is not a definite 
sentence. Ih. 

Declaration in Prohibition — Variance.] — A 
declaintion in prohibition stated that the libel in 
the spiritual court alleged, first, that the parish 
of P. was a part of and withiu the parish of B. ; 
secondly, tliat a usage had prevailed for tho 
inhabitants of F, to maintain their own church, 
and to contribute to the repair of the iiarish 
church of B., and all expenses and charges neces- 
sarily laid out and expended by the church- 
wardens of B., in a certain proportion. That 
the plaintiff gave a negative issue to the libel, 
denying thereby the allegations of the same. The 
declaration further stated, that the plaintiff 
pleaded that B", was not a part of or within the 
parish of B. ; and that there w.as not any such 
usage as that }?., besides maiutainiug its own 
church, should contribute, in a certain propor- 
tion, to the repair of that at B., and all or any of 
the expenses necessary or otherwise laid out by 
the churchwardens of B'. ; and that the plaintiff 
alleged that F. was a distinct and separate pari.sh, 
and had a pari.sli church, which had been, time 
out of mind, maintained by the parishioners of 
F., and that the same w.as not a lianilet, cliapclry, ■ 
nr township belonging to or within the pari,sh of 
B. Then followed a statement, that it was falsely 
alleged in the libel that an ancient usage had 
been observed, by which the inhabitants of B’. 
had contributed to the support of the parish 
church of B. in the proportion of three piarts in 
eight of all the expenses 6f . such support ; and 
that, Avhen the churchwardens of B. levied hi. for 
the repair of their church, or in due execution of 
their office of churchwardens, the inhabitants of 
B''. had been used to raise 3Z. as their proportion 
of such charges and expenses ; and the plaintiff 
expressly alleged that there was no .such usage oi 
B’’. contributing in any proportion towards the 
repairs of the church of B. Plea stated an 
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iramomoi'ial usage, by -which F. had supported its i 
owu chapel, and contributed to the support and { 
reparation of the parish church of B. in the jiro-, ; 
portion as in the libel is alleged Held, that i 
tlie libel sought to enforce ansage, -^vrith respect 
to; the liability of the parishioners of F, to con- 
tribute to B., different from that contained in the 
plea ; and that a question of temporal cognisance 
was raised in the Ecclesiastical Court, viz. 
whether F. he a part of and within the parish 
of B. I and, therefore, the plea disclosed _ no 
sufficient ground for awarding a consultation. 
Lolhy X. illminfftoii, U Q. B. 171) ; 15 L. J., Q. B. 
32t) ; 10 Jur. 020. 

Against Personal Representatives.] — The exe- 
cutor of a deceased parishioner cannot be cited 
in an ecclesiastical court, in respect of a church- 
rate due from his testator. Williams v. George, 
8 Curt. 343.' 


. b. In County Court. 

Jurisdiction.] — By a local act of parliament 
trustees were empowered to rebuild a church ; and 
for that purpose to make rates on all the hoxises 
in the parish ratable for the relief of the poor ; 
one half on the landlords, the otlier half on the 
tenants or occupiers. It also enacted tliat the 
tenants or occupiers should first pay the wdiole 
rate, and deduct a moiety out of their rent, ami 
that every landlord should allow of such deduc- 
tion, notwithstanding any agreement to the ' 
contrary. Subsequently to the iiassiug of this 
statute," a lease of premises in the parish was 
granted, with a covenant that the tenant should 
pay all taxes and rates ; and the landlord having 
refused to allow half the church-rate to be 
deducted from his i-eni, contending that the 
statute only extended to agreements in existence ' 
at the time when it was passed, the tenant 
proceeflcd against him by plaint in the county 
court : — Held, that that court had jurisdiction 
over the matter ; it not being one in which the 
title to any corporeal or incorporeal hereditaments 
came in question. Gioynne v. Knight, 1 Ex. 802 ; 
17 L. J„ Ex. 108 ; 12 Jur. 101. 


c. By Proceeding's before Justices, 
i. Generally. 

Ahandonmeut of Proceedings in Ecclesiastical 
Court.] — If proceedings against a person are 
commenct'fl in the Eccdesiastical Court to enforce 
a mto, and afterwards abandoned, the same per- 
son nuay afterwards be summoned before justices, 
and by them ordered to pay the rate. Beg. v. 
St. dementis, 12 A. & E. 177 ; 3 P. & D. 48i ; 4 
Jur. 1059. 

On whose Complaint.] — Justices may act upou 
the complaint of one churchwarden, though in a 
parish having ten. Bey. v. Fenton, 1 Q. B. 480 ; 
1 G. & D. 17. 

■Where parties are unduly elected chui'ch- 
wardens, but are admitted and swmru in and act, 
they may complain of nonpayment, so as to give 
justices jurisdiction, the sum not exceeding lOZ. 
Beg. V. /SY. Clement's, supra. 

Application of local Acts.] — Certain local acts 
contained provisions by which any rate in a 
parish, made by virtue of the acts, might be 
recovered by smnmons before two justices of the 
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peace; and an appeal was given to ilic_ quarter 
sessions. Separate districts for ecclesiastical pur- 
poses were afterw.ards formed in this pari.sli under 
19 &20 Viet. c. lot : — Held, that not wifchHtiU)ding 
the creation of the se])nnUc districts, The local 
acts still applied to church-rates for the pariah 
church. Beg. v. Boherfs. 3 B. ik. S. 4'.t.5 ; 32 fj. .1., 
M. C. 153 ; 7 1^. T. 822 ; 1 1 W. It. 302, 

Sufficiency of Refusal to Pay.]— -A <;o] lector 
called for a church-rate ami produced the receipt- 
book as his authority to collect ; the son of the 
ratepayer, by the authority. of his fathci’, 'refused 
to pay the rate, handing to the collector a- 
writfcen statement of his refusal: — Held, a 
sufficient refusal to ground an order of justices, 
for payment. Mirchouxe, In re, i L. T. 32. 

Orders of Justices.]— An order of justices for 
payment of a chapel-fate need not state that the 
proceedings -were taken oit oath. Bnmsl/ottom- 
V. 1 Ex. 501) ; 19 L. J., M. 0. 74. 

Appeal from Order,] — A parly appe.aliug 
against an order of justices for payment, of a 
church-rate, under 53 Geo. 3, c. 127, s. 7, need 
not give notice of appeal to the justices making 
the order ; it is .sutfieieiit to give it to the clmrch- 
wardens, Bex v. StatTordshire ,TJ.. 4 A. ck E« 
842 ; G H. & M, 477 ; flT. & W. 48. 


ii. Junsiliotim of Justices. 

Rate to reimburse Churchwardens.] — Where 
m.igistrates are called upon, under .53 Geo. 3, 
c. 127, to enforce a chnreli-rato good upon the 
f.acc of it, it is no ground of objection before 
them that the rate was in fact made for the 
reimbursement of the churchwardens. Bex r. 
SiWfant, 5 H. & M. 040 ; 4 A. & E. 354. 

Procedure to Oust.] — I'o oust the justices of 
their jurisdiction to adjudicate upou a church- 
rate sitramous, the party must decline to accept 
thei]’ adjudication. Bag. v. A'nox, 32 L. J., M. C, 
257 ; 8 ii. T. 330 ; 11 W. R. 703. 

Validity of Rate Disputed.] — By a local act 
creating a township a district parish, ttvonty- 
fonr .substantial and creditable inhabitants of 
the parish were to be elcetod vestrymen, and the- 
rector and thirteen or more of the vestrymen in 
vestry assembled, or tlie major part of them^ 
might make a rate for keepiug the church in 
repair, with a power to four or more justices, in 
case of default in paymeut of the rate, to grant 
and issue their warrant to levy the same by dis- 
tress and sale of the offender’s goods, and a power 
of appeal to the sessions was given to any person, 
who should find liim.self aggrieved hj’- any assess- 
ment or by any distress to Itc made for the same, 
within three months after such distress made : — 
Held, that the justices , had no jurisdiction, to- 
inquire into the validity of the rate, the remedy, 
if it was invalid, being by appeal to the 
sessions, and that, if they had such jurisdiction, 
the fact of some of the vo,strymen not residing 
and sleeping witliinthe parish did not disqualify. 
Wilson V. Svndevl/mtl diurohmardens, 17 0. B, 
(N.S.) 694 ; 34 L. J., M. G. 90 ; 10 Jur. (N.S.) 
1105 ; 11 L. T. 342 ; 13 W. 11. 85. 

When a person summoned before justices for 
nonpayment of a church-rate bona title objects 
■ before them to the validity of the rate, 'the 
justices have no power to make an order, though 
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lie does not object to their jurisdiction to decide 
on : the points : which he has raised. Meq. v, 
Lnn-xfcr JJ., 2') L. J., M. C. 203 ; 2 L. T. 'ii36 ; 
S W. B. 503. 

'Whci'c objcict ions were tahen, upon a summons 
before justices,, to the validity of a rate made 
under tlie 5 Goo. 1, c. 30, as W'oll as to the 
liability of the person to pay, wdiich objections 
■would liave been sufficient, in the ease of an 
ordinary church-rate, to bring the case within 
ilie proviso of the 53 Geo. 3, e. 127, s. 7, and oust 
the jurisdiction of the justices ; — Held, that the 
justices were right in j'ofusiug to atljudicate upon 
the summons, or to make an order. Reg. v." 
Stafforthhire JJ., 25 L. J., II. C. 12(1 ; 2 Jur. 
(JT.H.) 1023 ; -1 W. B. 727. 

Bate Bad on the Face of it.] — Although 

by .53 Geo. 3, e. 127, s. 7, if any person refuses 
to pay a church-rate duly asse.ssed upon him, 
the validity of which has not been questioned in 
an eccle.siastical court, a magistrate may grant 
a vvarrant to bring such person before two 
justices, who may e.xamiue into the complaint 
and order payment, &c., the court will not 
compel by mandamus a magistrate to is.siie his 
warrant where the rate is manifestly bad. Rn). 
V. Ryron, 3 Hew Sess. Gas. ISO ; 12 Q. B. 32i ; 
17 L. J., M. G. 13-t : 12 Jur. 471). 

Sufficiency of Dispute.] — At a meeting 

of a vestry held iu obedience to a monition 
from the Ecclesiastical Court, it was moved, and 
seconded, that a church-rate be laid upon the 
parish for the necessary repair of the church, 
it was then ]'^)roposed, and seconrled, ihat there 
bo no church-rate for the pariah church for the 
current year. The original resolution was re- 
jected by a majority, A proposition was then 
made, and seconded, that a voluntary subscrip- 
tion be commenced to pay the costs of the 
church, and was .adopted by a majority. The i 
churchwardens therefore proceeded to levy a rate I 
with the consent of the minority, agaimst which 
there was a protest. Upon complaint before 
justiee.s against a party for nonpayment of the 
sum to which he was liable in respect of that 
rate, ho gave notice, first, that he i)rotested 
against the church-rate generally : secondly, that 
he should not contest the validity of the rate in 
the ecclesiastical courts ; and, thirdly, that he 
should commence actions in the courts of common 
law against the justices for all acts connected 
with the : rate which he should be advised were 
illegal : — Held, that the validity of the rate was 
sufficiently disputed, and notice given to the 
justices within the proviso in 53 Geo. 3, c. 127, 
s. 7. Rale v. Pollard, 10 Q. B. 504 ; 2 New 
Hess. Cas. 631 ; 16 L. J., Q. B. 322 ; 11 Jur, 539. 

- — Bona fides of Dispute.] — A parishioner 
sixmrnoned by the churchwardens before justices 
for nonpayment of a church-rate, alleged that the 
rare was partly retrospective, and that several 
items were otherwise illegal, and that ho intended 
to try the validity of the rate in the Ecclesiastical 
Gourt. The justices declined to grant an order 
then, but said they woulil flo so at the end of a 
mo n tlx taxless the objecting party proceeded to 
try the validity of the rate in the meantime. No 
such px’ocecding wits taken, and the. parties 
ap[)eared agaiix before the justices at the end 
of a niontli. The objector continued to assert 
the invalidity of the rate, and his desire to try 
the question, axid stated that it was not legally 


in his power to compel the churchwardens to 
institute proceedings against him in the Eccle- 
.sia-stical Court, but he challenged tlicni to do 
so, and ho contended that the jurisdiction of 
the justices w'as ousted by the third ixroviso 
of the 53 Geo, 3, c. 127, s. 7. The justices 
nevertheless made an order for payment of 
the rate. Afterwards, on being applied to for 
a distress warrant to levy such rate, they 
declined to grant it, and said they threw them- 
selves upon 11 & 12 Viet. c. 44, s. 5. On motioxr 
ui'xdei.' that statute, calling upon thexri to show 
cause why they should .not issue such warrant : 
— Held, that the justice.s, on the first hexiring, 
hatl sxifficieiit ground for considering the rate to 
be bona fi.de cUsputed ; that the test of trying- 
tlie v.alidity of the rate between the first and 
second hearing was one which ought not to have- 
been imposed ; that the ultimate ox’der was bad, 
ai)d that they could not be called upon to enforce- 
it. JRg. V. ColUm, 17 Q. B. Si 6; 21 L. J.,. 
M. C. ; 16 J ur. 422. 

A mere statement to the justices, by the party 
complained of, that he disputes the rate, and', 
that ho has entered a caveat in the Ecclesiastical 
Court against its being allowed, does not deixrivc 
the justices of jurisdict ion ; they must still hear - 
' and o.vamine to ascertain whether the i-ate is 
bona fide disjxuted. Rr,r, v. Wrottedoy, 1 B. & 
Ad. 648 ; 9 L. J. (O.S.) M. 0. xH. 

Disputes having arisen in a pai-ish by reasoix; 
of the refusal of the incumbent to bury the 
child of a Baptist in consecrtited ground, some of ’ 
the inlxabitixnts determixied to contest the church- 
lute. A person was summoned for nonpayment 
of his rate, and appeared by his .solicitox', who ■ 
stated that he contested the validity of the 
rate. But the justices, believing that the rlispute 
about the burial of the child wxis the real cause 
of the refusal to pay, and that the legal objec- 
tion was not made bona fide, held that their 
jurisdiction was not ousted, and made an order 
for payment of the rate: — Held, that, in order to . 
entitle the justices to assume jurisdiction in 
such case, they must have vexy strong evidence, 
of mala fides, and that the facts disclosed were. . 
not sufficient ground for such a conclusion. Rea. 

V. Pedler, 12 L. T. 17. 

Where a pex’son, summoned for nonpayment 
of a chureh-rate. malces objections thereto) which, 
the justices overi-ule as not being made bonfi 
fide, the court is not bouiul by the decision of 
the justices if the contrary appears from the 
facts. Rc(j. V. Ilmitswortlb, 33 L. J., M. 0. 131 ; 
10 Jur. (N.S.) 945 ; 10 L. T. 374 ; 13 W. R. 7. 

It is a general rule that the summary jurisdic- 
tion of justices gives way when a matter of title 
comes bond fide into question before them, 
Rnali, house v. Jiishopwearmonth C'hurcJma-rdens, 

9 C. B. (IT.S.) 315 ; 30 L. J., M. G. 118 ; 7 Jixr. 
(lt.S.) 338 ; 3 L. T. 626 ; 9 W. B. 162. 

By Quakers.]— The pxxo'visioxi in s. 7 of 

53 Geo, 3, c 127, which takes away the juris- 
diction of justices whex-e the validity of the 
I’ate is bonil fide disputed, extends to Quakers. 
Pease v. Ohaytor, 1 B. & S. 658 ; 31 L. J., M. 0. 1 ; 

8 Jur. (N.S.*) 482 ; 6 L. T. 280 ; 10 W. R. 16. 

When, under 7 & 8 Will. 3, c. 34, s. 4, a Quaker 
is summoned before justices for nonpayment of 
a church-rate, if he bonvi fide disputes the title 
to enforce the rate, their jurisdiction ceases, and 
the Ecclesiastical Court is the proper tribunal to 
decide the matter. Raohliome v. Bishopwear- 
mouth CJmrohtvardens, 9 C. B. (k.s.) 315 ; 30 
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1u J.. M. C. 118 ; 7 Jut. (ii.S.) 338 ; 3 L. T, 62rt ; 
9 W. K. 102. S. P., Gray v. JSttcMoiiHf', 9 Jnr, 
(x.s.) 54- : 7 L. T. 438. 

- Notice to Justices of Dispute.]— In order 
to take away the .summary jurisdiction of magis- 
trates, the party proceeded against must at once 
give notice to the justices that he disputes the 
validity of the rate, or his liability to pay it. If 
he argues an objection to the rate before tlie 
justices, and they decide upon it, and make an 
order, and he then give.s notice that hedisputes 
the validity of the rate, the court: will not grant 
a certiorari to remove tlie order. Mey.'v. Wioh- 
sted^ ov ]fif. V. Salop JJ,, 2 El. & El. 3SG ; 29 

L. J., M. G. 39 ; 0. Jur. Ck.S.) 143. 

A party, sinnmoned before tw'o justices for 
nonpayment of a church-r.ate, tohl the justices 
that he would immediately bring an action 
against any pei’son who ventured to levy the 
rate, as he thought he had no right to ])ay it, 
because he had no claim to or seat in the chapel : 
— Held, that this was sutlicient notice that ho 
disputed his liability to be rated, and therefore the 
order was quashed. Ilex v. Mllnmo, 3 M. & S, 248, 

In order to oust the jurisdiction of justices, 
notice that the validity of the rate is disputecl 
must be given to them in a manner such as to 
induce them to foi'bear giving judgment. 
Mannorimj, Ex iMftc, 2 B. & S. 431 ; 31 L, J., 

M. G. 153. 

A person summoned for nonpayment of a 
church-rate contended that the summons should 
be dismissed on the grounds that the rate was 
wrongly described in the summons, and that the 
rate was illegally made. These grouiifls having 
been argued, and the magistrates being about to 
deliberate, he gave notice that he disputed the 
validity of the rate and his liability to pay it ; 
and thereupon tliej' decided that theij’ juiisdiction 
was taken away by the third proviso to s. 7 
of 53 Geo, 3, c. 127. Tire court refused a rtrle on 
the justices to make an order for payment of the 
rate. Ih. 

Justices proceeding notwithstanding.] — 

On the hefiririg of an information before justices 
for the nonpayment of a church-rate, tlie attorney 
for the defendant objected, first, that tlie r.ate 
W'as illegal, on the ground that the ivholc parish 
was not included in it, as the B. district, a part 
of the parish, was not rated ; secondly, that 
explanation and details of the estimate for the 
rate were required and refused ; and, thirdly, 
th<at the rate was unnecessary and excessive. The 
complainant gave evidence that at the vestry at 
which the rate was made an explanation of the 
estimate was given, and that the amount sought 
to be raised was ncce.ssary ; and the justices at 
once decided that the lufit two objections were 
not bond fide made. Furlher evidence having 
been adduced at an adjourned meeting by the 
comphiinant that the B. district had been leg-ally 
separated from the parish by <an order in council, 
and formed into a new parish for ecclesiastical 
purposes, the justices being about to give 
judgment, the defendant stated that he objected 
to the validity of the rate ; the justices, however, 
held this objection also not bona fide, and made an 
order on him to pay ; — Held, that the justices 
acted within their jurisdiction, and the court 
directed them to issue a distress wamnt to enforce 
their order for paymentof themte. Men, v. BUeh- 
lurn, 32 L. J., M. 0. 41. 

■ If a party, summoned before’ justices for non- 
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I payment of a church-rate, gives noiice that he 
disputes the validity of the rate, and the justices 
nevertholoss jiroceed, alleging lliiit they do not 
believe the objection to bu made bona Ihle, and 
make an order for ])aym<nit, I be court, on the. 
order being brought uj) by certioniri, will quasi) 
it, upon affidavits sliewing tliat. the justices had 
no reasonable ground for disbelieving tin*, bona 
tides. Ihp. V. Eiinnt'ln/, El. Bl, & Ei. 852 ; 27 
L. J., M, 6. 250 ; 4 ,liu'.’ (,N-,H.) 1145 ; 5 \V, 11, 5.">4. 


Warrants.]— The plaiutilf having been rated 
to a church-rate, and refused to p.ay, a complaint 
w.as made before justices, and iluly hoard; and 
on the 5th May a verbal ordei- was made for 
payment by the plaintiff of: the amount of the 
rate and eo.s1s. This order was not formally 
drawn up till some days afterwards. On the 
7th a minute of the order wars served upon the 
plaintiff, who refused to pay. After such refusal 
the ortler was formally drawn up, dated the 
5th May, .and a warrant is.sued by the justices, 
dated the same<lay, whitdi was not execuled until 
October, when a cart of the plaintiff’s was seizcsl 
for the distress. It did not appear whether 
tlie warrant was drawn u[) befoi-e or al'ter tlio 
order tlated the 5th May, nor did it recite the 
onlcr. The plaiatitf having hrought, trespass for 
the seizure : — Held, that it. was not necessary, 
before issuing the warrant, that an order shouhl 
liavc boon formally drawn up under hand and 
seal, but that the pronnuueing of the order on 
the 5th, and the serviee of the minute of the 
order on the 7th, were suflieient to justify the 
issuing of the w.nrrant, and that the non-recital 
(tf the order in the w.'irrant, ami the fact of the 
date of the warrant being the same ns that 
of the order, and the niiglcct to .shew in the 
warrant that it Imd issucil subsequently to the 
disobedience of the order, being .all only matters 
of form, the justices were entitled to the pro- 
tection of .s. 1 of 11 & 12 Vic.t.(!.44, Mattv. 
ParJihmm^ 20 L. J., M. 0. 208. 

The 27 Gen. 2, c. 20, which directs that in 
every warrant of distress the justice shall limit, 
in such warrant, a time of sale, ,so ns sutdi lime 
bo not less than four days, nor more than eight 
day.s, is applicable to oases of distress for church- 
rates (c.xcept those directed agfiinst person.s 
called Quakei’s) ; and, therefore, where a distress 
was made under the 53 Geo. 3, c, 127. the war- 
rant directing a levying and selling “forthwith,” 
and the person, against whose goods the w.aiTant 
of distress was issued, rescued the goods dis- 
trained from out of the custody of a constable : — 
Hehl, that an indictment for rescuing a distress 
could not be maintained, anil the conviction was 
quashed. Mrg. v. Williamx, 4 New Sess Gas. 1 37 ; 
2 Car. & K. 1001 ; 1 Den. 0. 0. 529 ; T. & M. 235 ; 
19 L. J., M. C. 125 ; 14 Jur. 115. 

Eefusal to grant Distress Warrant.] — By a 

local act, persons who refu,se<l to pay a church- 
rate, thereby empowered to bo levied, were to be 
summoned before a magistrate, ami if (hey ikon 
refmscd, the magistrate was authorised aiid re- 
quired to grant a distress vyarrant io levy the 
amount. A tithe-owner having refused to pay 
the rate, on the ground that tithes were not 
ratable under the act, the magistrate refused 
to grant 'a distress warrant; but the court 
issued a mandamus to the magistrate to compel 
him to do so. Mex v. Buchiny ham shire 


d. By Distress. 
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1 K & P, 503 : 0 A. & E. 388 ; AV. AV. & D. 
102 ; G L. J., AL C. 89. 

Illegal.] — Tlie (IcfcmPint wrongfully seized the 
plaintiff’s goods, tmder an alleged distress for 
clnu'ch-rate, and gave notice that, unless they 
■ were redeemed within hve days, they would he 
sold. In the meantime the defendant removed 
the goods from the plaintiff’s hotxse into another 
county, from whence they were brought back, 
and at the expiration of the five days sold : — 

, Efeld,:that the seizure, removal, and sWe of the. 
goods were distinct acts of trespass, and that an 
action, might be brought within three calendar 
mouths of either*, if the latter was within the 
time limited by 53 Geo. 3, c. 127, s. 12. Colli nx 
V. Jloxo, 7 D. P. C. 79(5 ; 5 M. & AA”. 194 ; 8 L. J., 
E.X. 273. 

Costs and Expenses.] — By 7 & 8 Geo. 4, c. 17, 
the provisions, penalties, &c., of 57 Geo. 3, c. 93, 
are to (extend, be ajjplied and }iut in exeention, 
so far as the same arc applicable and capable of 
being put in execution, with respect to any dis- 
tress for poor-rates, church-rates, &c., when the 
sum does not exceed 2UZ., and the two acts are 
to be read together. B., being charged witli a 
warrant of distress to enforce the amount of a 
church-rate under lOZ. from A., levied on his 
goods, and sold them by a private contract ; hut 
afterwanls, bona fide thinking this course erro- 
neous, he induced the jjurchaser to rescind the 
contract, and afterwards sold the goods by 
auction, after appraisement. He retained the 
amount paid for appraisement, under GtZ. in the 
pound, and tenderecl the overplus to A. : — Held, 
that B. was not liable to be convicted under 
57 Geo. 3, c. 93, s. 2 ; for that though he had 
been mistaken, ho had acted bona lidc ; he had 
not taken other or greater charges than were 
allowed by the schedule, nor charged for what 
was not really done, Ahfit v. JJoiukI, L. 11. 1 
Q. B. 405 ; 14 L. T. 330. 


XXVIIT. PRACTICE AND PROCEDURE IN 
ECCLESIASTICAL MATTERS. 


e. By Indictment. 

Sufficiency of Averment.] — In an indictment 
for disobeying an order of two justices made 
under 53 Geo. 3, c. 127, for the payment of a 
church-rate, an averment stating, by way of 
inducement, that a rate was dirly made as by law 
ill that behalf required, and that the same was 
afterwards (luly allowed as by law in that behalf 
requiretl, and that the defendant was in and by 
the rate duly rated, is sufficient, without setting 
out the facts which constituted the alleged making, 
allowance and rating. Ber/.y.JJeduwll. 1 Den. C.C. 
222 ; 2 Car. & K, 5G4 ; 17 L. J., M. C. 99. 

AVhere the count after the above averment, by 
way of inducement, went on to aver an informa- 
tion by iho proper parties to the justice by whom 
the warrant rvas issuetl, that the rate was duly 
nuulcaud afterwar<ls duly allowed, and that the 
defendant was duly rated, and that the jjarty 
rerused (o pay, such information a.s above will give 
jurisdiction to the justice making the order, irre- 
spcictive of the truth of the facts deposed to. Jh,; 

It is sutlicient in aniudietmeut to aver that the 
eluirch wardens were authorised to collect and 
receive tlu; rate at the time of refusal, without 
averring tliat they were so at the time of the, 
demand. Ih. 

If. in the indictiuout, it suiiicicnily appears by 
implie.atimi that the rate was in foi’ce when the 
:or(.leriWas made, that : fact ne«i not be positively^ 
averred. Ih. 


Appearance.] — A defendant in a .suit in the 
Arches Court of Canterbury cannot enter an 
appearance otherwise than in person or by a 
proctor. Burch v. lieid, L. 11. 4 Eec. 112. 

A defendant in a criminal suit appeared, by his 
proctor, to the citation and prayerl articles. On 
the admission of the articles, the proctor inti- 
mated that he was not in a position to give in 
either an affirmative or negative issue, anil pray- 
ing justice submitted himself to the judgment of 
the court. The court fixed a day for the hearing, 
and proceeded with the cause as if a negative 
issue had been pleaded. Lve\. dA'JVf.'ff, 39 L. J., 
Ecc. 53 ; 22 L. T. 420. 

Abatement.]— The bi.shop of the diocese in 
which an accused clergyman held preferment 
sent the cause in the first instance, by letters of 
request, to the Court of Arches. The court 
accepted the letters of request, and issued a 
decree calling upon tlio accuserl to appear. He 
appeared, and after the articles had been brought 
in and admitted, the bishop, who was the pro- 
moter of tlie cause, resigned his see : — Held, that 
the cause had not abated by reason of such resig- 
nation, and leave was granted to amend the title- 
of the cause by altering the designation of the- 
promoter. Winahexter 0Jlxhoi}) v. li'/V, 39 L. J.,. 
Ecc. 22 ; L. R. 3 Ecc. 19 ; 21 L. T. 439, 

In a proceeding at the suit of a promoter,, 
judgment was given, .and he appealed. After 
the appeal was filed and befoj-e hearing he died : 
— Held, tliat it is the dirty" of the court before 
whieh proceedings are pending, when a jn’ornotor* 
tlies, to allow a proper promoter to be substituted 
in the place of the original promoter. EljiMu- 
xtouey. Pnrrhdx, 39 L. j., Ecc. 124 ; L. R.3 IkC. 
245 ; 23 ,L. T. 285 ; 18 A¥. R. 1073. Hee Harriic 
V. Perldns, post, col, 1399, 

Amending Libel.] — A churcliwardcn instituted 
a suit for the recovery of a church-rate against a 
parishioner, and brought in a libel. The defen- 
dant gave in his answers to the liliel, and also 
filed a responsive allegation, whieh was admitted; 
from which it appeared that he was not in the 
occupation of all the premises for which he had 
been assessed to the rate. The churchwarden 
then applied to amend the libel by" limiting his 
demand to the sum assessed uiion that portion of 
the property the occupation of which was ad- 
mitted : — Held, that, on sufficient cause being 
shewn, the court may order the amendment of 
the pleadings at any time before the hearing of 
tile cause; and lhat there was a reasonable 
ground for iloiug so under tire circumstances. 
Barnes v. Grant, 11 Jur. (N.s.) 395; 12 L. T. 
351. 

Within what Time Proceedings to he com- 
menced.] — By 3 k. 4- AUct, c. 8G, s. 20, every suitor 
proceeding against any clerk in holy orders, for an 
offence against the ecclesiastical laws, sliall be 
commenced within two years after the commis- 
sion of the offence in respect of wliicli the suit or 
proceeding shall be instituted, and not after- 
wards ; — Held, that the- suit or proceeding was 
not cornnrcuced by the issuing of a commission, 
nor by the report made by the commissioners, 
L nor by the filing of articles in the name of the 
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bifihop of the diocese in which the alleged offence 
was committed, and service of, the same on the 
accused : but, iirst, that the suit or proceeding 
only commenced when the accused w-as served 
with a citation to appear at a certain time and 
place before a competent court, to answer definite 
charges, as required by ss. ‘J and 10 ; and, 
secondly, that the limitation of two years, within 
the meaning of s. 20, was to be reckoned from 
the time of the service of the citation. DifoJinr 
V. JOsrthvm, 11 Mooi’e, P. G. 321; 6 W, li. 
312. 

After OifeiLoe Admitted.]— It is proper for the 
promoter in a criminal suit to bring in articles, 
though the party cited has by special proxy 
admitted his i)rcach of the law as intimated in 
the citation : for the court, witliout the specifi- 
cation so afforded by the articles, would not, in 
many cases, know what .sentence to pronounce on 
such an admission. Joticx v. J'e/f, S L. T. 

lapse of Time.]— -Tt is the duty of the promoter 
to prosecute the .suit with reasoii.able expedition. 
If he neglects to do so, the court may dismiss the 
suit. Sheppard v. Beanoif, 31) L. J., Ecc. (>3 ; 
L, E. 3 Ecc. 11)7 ; 22 L. T. '31)1). 

Lapse of time is not an absolute bar to a 
criminal suit w'here the evil complained of is a 
customary one, o.g. that a church was unroofed 
and dismantled, whereby the' parishioners were, 
and .stiU. are, prevented from resorting to their 
parish church. St. Dundti (BhhojO v. Be 
B'utseii, 1 L. T. 90. 

Interlocutory Proceedings.] — Interlocutory 
proceedings, .such as decisions as to admission to 
proof of articles of chai-ge, and the retention of a 
cause by the Court of Appeal, are matters on 
which the Judicial Committee can decide without 
the necessity of a confirmation of their decision 
by the Queen in council. The Judicial Com- 
mittee hsis, under (J & 7 Viet. c. 38, in such matters 
the same power as was formerly exercised by the 
Court of Delegates. Vmp'try v. AhiZc, 7 Moore, 
P. 0. (N.S.) I(i7 ; 10 L. Ecc. 11 ; L. E. 3 P. C. 
M7 ; 23 L. T. 822 ; 19 W. E. C21). 

Authority of Archbishop.] — The 3 & 1 Viet, 
■c. 80, s. 21, puts the archbishop of the province 
in the place of the bishop, for tlio i)in‘po.se of 
■doing any act, or exercising authority under that 
net, where the Ihshop i.s the patron of tlie pre- 
ferment held by the clerk iiroeeeded against. 
B£(/. V. Canterhiirij (Archhii^lwp’), (1 El.' &; El. 
546 ; 2.0 L. J., Q. B. 316 ; 2 Jur. (jr.S.) 835. See 
S. a, 1 W. li. 259. 

In such cases the archbishop must proceed in 
the same manner as the bishop would have pro- 
ceeded, and therefore he is bound to require the 
accused party to ap}K:ar before him at a ]jlacc 
within the diocese of the bi.shop by whom the 
case has been sent by letters of request. Jh. 

The archbishop has no authority to summon 
him to any place within his province not wdthin 
the diocese of the bishop. Ih. 

Where an archbishop, at his visitation, re- 
ceived a charge of simony against a clerk, and 
pronounced sentence of deprivation against him, 
and intertlicted him from exorcising his func- 
tions on pain of the greater excommunication ; 
- — Held, that the proceeding ought to have been 
. conducted in the mode directed by the 8 & 4 
■Viet, c. 86, because it was a criminal proceeding 


and in eomt, within the wonls of s. 2.3, and was 
not within the reservation of s. ,2o, becau.se the 
power of depriving personally and without pro- 
cess in coiu’t did not belong to llic archbishop 
Imforc tlio .statute ; and the court prohibited the 
archbishop from enforcing tl'c seiitcjice. -Unj, 

' V, Yorli (^^ii't'hhhdiop'). 2 U. A i). 202; 2 Q. ]>. 2 ; 

6 Jur. 412. 

Jurisdiction of Archbishop.] — The arehhisho]) 
has luvisdiction to cite a, bhliop in nspeet of 
ecclesiastical oifencos. lira parte, or Brad 
V. Canterhunj (^AreJihi-diop'), 58 L. J„ i’. 0. 32 ; 
13 P. D. 221 5!) L. T, ,50!)—?. C. 

The Archbishop of Caiiterhin-y, sitting alone 
or with assessor.s, has jurisdiction to entertain a 
charge against a bishop of his ])vovinee, of 
having been guilty of illegal ])ractices in tlie 
conduct of divine service. Head v. Lincoln 
CBinhop') (No. 1), 11 J\ 1), 88 ; 61 L. T. 403. 

Power of Bishop.]— Upon a charge, against a 
clci-k of preaching erroneous doclviue repugnant 
to the thirty-nine articles, tlie hisho]) has no 
power under 13 Eliz. e, 12, s. 2_, of proceeding 
personally and without, process in court, to ad- 
judicate upon such charge : the proceedings in 
.such case are to he conducted as required by 
3 & 1 Viet. c. 86. Benixon, Ex. parte, 1 El. & Bl. 
292 ; 3 C. L. K. 217 ; 21 L. J., Q. B- 31 ; 1 ,jur, 
(N.S.) 617 ; 3 W, E. 106. 

Where such a charge was made to the Inshop, 
the patron of the living, accompanied by an 
application to grant letters of ro(]U(ist to the 
Court of Arches to adjutlicate (.)U tlie e.ase, and 
he declined to issue such letters, hut privately 
atlmonislicd the clerk: — Held, that he had not 
adjudicated upon the charge so as to inaliC the 
issuing of a comnn-ssion by the arohJAsliop to 
inquire into the charge an excess of jurisdiction, 
Ih. . 

Discretion of Bishop in issuing Commission,] 
— The words in a statute “ it shall he Juwful” of 
thoiTisolvos merely make that legal and iiossiblu 
which tJicre w'ould otherwise be :iu> riglit or 
authority to do. Their natural meaning is per- 
missive and enabling only. But tiiere arc cir- 
cumstances which may couple the jiower with a 
duty to exercise it. It lies upon those wJio call 
for tlie exercise of tlio ]iower to shew iliat there 
is an obligation to exercise it. The 3rd section 
of the Church Disci])line Act (3 & 1 Viet. c. 86)' 
gives the bisjioi) complete discretion to issue or 
(lecline to issue such a commission as i.s there 
provided for to inquire as to the grounds of 
charges made agaiirst (dorks. Julim y. Oxford 
CBMop-), 19 L." J., Q. B. .677 ; 5 App, Gas. 214 ; 
42 L. T. 646 ; 28 W. E. 726 ; 14 J. ?. 600. S. 
Bet/. V. ChlohcMtn (Bixlioj)), 2 E1.& 101, 20!) ; 29 
L. J., Q. B. 23; G Jur.' (if.s.) 120; 7 W! E. 
629. 

The act recites that the manner (.if proceeding 
in cases for the correction of clerk.s rcKjuires 
amendment. Its jirovisions, therefore, may lie 
construed indcjiendontly of the practice under 
the previously existing law. Ih. 

Semble, there is no duty cast on the liisluqi by 
the statute, unless, perhaps, a duty to hear and 
consider the application. Ih. 

Enabling words are always com))ul.S()ry where 
they arc words to effectuate a legal right". J h. 

Rot}. V. 2’itJio (hmrmsi oners (14 (L B. D. 430 
— 474) and Bitalier v. Benixmi (4 Q. B, 1). at 
p. 273) commented on and explained. Ih. 
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Discretion of Court.] — A niandamtis to 

compel the bishop to issiie such a commission, 
which is in the discretion of the court to grant 
or 7toT, ought not to, issue upon the application 
of one wlio is n strange.r to the parish and 
ilioceso, 071(1 has 7io personal interest in tho 
investigatioit of the charges. I}:eg. v. Chicltester 
supra. 

Statement of Offence.] — In aconiinission issued 
uiidfH' S & 4 Viet. e. it is 7iot necessary that 
the offences complained of should be stated to. 
have : been committed 7vithi7i the two years 
llhnitcjd by s. 20, if they in.’e chai'ged and admittetd 
.as o.otitinuuig offences. Simpnon v. Fltnnanh^ 
ilf) L, J., Ecc. 28 ; L. 11. 1 I'. 0. 403 ; 1(5 L. T. 
721; 1(5 W. K. 8. 

A ciiati(7n or a decree issued by the court 
77nrl(2r letters of n'(ii7est being i7i ihe form pre- 
scribed by the riiles mailc in pi7rs77ance of s. 13, 
it is no valid object'io7i thfit it does not state the 
•offenees complained of to have heo7x c<77amitted 
within two years, the time proscribed. It is 
sirfficient if the letters of rcj'prest, which arc the 
foundation of the suit, allege that fact. IK 

It is the object of letters of request, imder 
3 & 4 Yict. c. 8(5, s. 3, to present to the Court of 
Arches the suViject of future proceedings, but it 
is not necessary to state thercin matters over 
wdiich the judge cannot o.vercisc jurisdiction, 
notwithstanding that they may have found a 
place in the report of the corrnnissioners upon 
which the lettor.s of re^iuost arc founded. 
Boiiwell V. London (J3hhop)^ 14 Moore, P. C. 
395 ; 7 Jur. (N.s.) 1001 ; 4 L. T. 813 ; 9 AV. 11. 

■ iS74. 

Tho insertion of an objectionable item of 
charge will not vitiate others well laid, aixd 
forms no objection to tlie judgment when 
founded on the chtirges Avhich are well laid, Ih. 

Evidence of circrtmstances which took place 
beyond tho diocese is ad7iiissihle to throw light 
upon the trao character of acts whicli were done 
within tho diocese. Ih. 

Letters of Sequest,] — L(3ttcrs of reqriestare no 
part of the record, autl are recited in tho decree, 
citing the party corn plained of to appear, only 
for the pm-pose of shewing how the superior 
court has aetiuired oricinal jurisdiction. Frij v, 
Treasnre. 2 Moore, p: 0. (ts'.s.) 7139 ; 11 Jur. 
<N.s.) 205 ; 11 L. T. 753 : 13 AY. E. 47(5 ; 5 N. II. 

■ 383. 

AAlxcn accepted, they enable the superior court 
to authorise the persons who obtain them to 
institute a suit, birt they do no more, and until 
a suit is instituted in the superior court, litigation 
has not begirn. Ih. 

The acceptance or refusal of letters of request 
sent bjf a bishop to tho Arches Covirt of (laiiter- 
brrry in proceedings taken under 3 4 Abet. c. 8(5, 

is not oi)tional with the Dean (7f the Arches, the 
bisho\» being empowtired to send .such cases “to 
the com't of apiical of the irinvinee, to be there 
hcai-d and determined aecoi'diug to the law and 
practice of si7ch co7n't ” ; irnd it is not reeprisite 
■ that the letter.s of reqirest should contain any 
re7XS077 for their being sent., Shrppard v. PhilU- 
moro, 38 L. J., Ecc. 49 ; L. E. 2 .P. 0, 450 ; 20 
L. T. 7(52 ; 17 AY. E. 897. 

But the Dean of the Arches will not accept 
lottf'rs (.if 7-equest in a suit for suhtractioix of 
church-rates, uxil(,'.ss it. aiipears oxx tlic letters of 
request, or by afiitlavit accoxnpauying the lctter.s 
of request, that the rate can be enforced not- 


withstanding the pi'ovisions of 31 & 32 A^ict. 
c. 109. Mipphi v. Bastin, 38 L. J., Ecc. 22 ; 20 
L. T. (522. 

The court nxixst he moved by counsel to accept 
letters of request. Ih. 

In proceediixgs under 3 & 4 A^ict. c. 86, the 
bishop sent the case, by letters of request, in 
the first instaixce, and without issixing a conunis- 
sion of ixxqxiiry, to the court of appeal exf the 
province : — Held, that the bishop might make 
hi.s election as to the ixiodo of proceccling, and 
that the coxirt of appeal coxild not refuse the 
letters of 1 ‘equest. BrooJics r. Bro.moell, 10 Jm, 
647. 

The service of notice of the inte7xti(77i to is.sue 
.. commission by the bishop, but upon which no 
from .sending the case to tho court of appeal, by 
commission issues, will not preclude the bishop 
lettei-s of re(picst in the fir.st instance. Head v. 
Sandevit, 4 Moore, 1*. G. 186 ; 6 Jin*. 1071. 

Articles and Pleading.] — ^AVhon it is intended 
to oppose the a(.hnissiou of a pleading, a notice 
must be filed stating the grounds of the objec- 
tion. Duunt V. Cntcher, 37 L. J., Ecc. 1 j L. E. 2 
Ecc. 41. 

Ixi a proceeding against a clergyman for main- 
taining doctriixe alleged to bo heretical, the com- 
mission is a mere pi'climinary stejx for the pur- 
pose of advising tho bishop whether there is a 
prima facie ease, Jind the letters of request are 
for the purpose of founding jurisdiction in the 
higher c(7urt, aixd the citation need only state 
genex’ically the offence chai'ged, so that the accused 
may know the nature of the offence he is called 
upon to iiuswer. AVlxore, therefore, the cumniis- 
siou was to inquire as to cei'tain works of the 
accused, of which the titles and certain ])asH£igcs 
were given, but no cluirge was preferred before 
the commissioners, or allegetl in the letters of 
request or citation, in respect of the 29th article 
of religion ; — Held, that the citation was suffi- 
cient to enable the promoter to introduce into 
the articles the additional passages and charge 
of impugning the 29th article of religion. 
Sheppard v. Bennett, 39 L. J., Ecc. 59 ; 1^. E. 
4 V. C. 350 ; 23 L. T. 145 ; 18 AY. E. 650 — 
P. C. 

In support of a chai'gc of heresy, articles filed 
in the Arches Court set out passages from the 
works of the accused in which he exju'essed 
a])proval of the xvorks of certain other writers 
alleged to contain heretical doctrine : — Held, 
that the jxrticles must set forth passages from 
the works of the accused in which he has main- 
tained heretical doctrine ; that it is not sufficient 
to set out passages of works of which the accused 
has expressed gtmeral approval, and which 
coiitxiin passages he has not by his own publica- 
tion accepted in their totality. Ib. 

AVheve articles are exhibited against a (slcrk 
for unsound doctrine, it is not sufficient to .set out 
in the articles the words of the defendant and to 
slate generally that they contain unsouixd 
doctrine ; but the un.souud docti'ine complained 
(jf must be specifically stated. Ileaih v, B under , 
6 Jur..(ir.S.) 785 ; 2 L. T. 670 ; 9 W. E. 22— P. G. 

Articles exhibited against a clergyman for 
ixublishing and rnaiixtainiug doctrine contrary to 
that of the Chixrch of England, after charging 
that the doctrine comi^fiained of was contrary to 
certain articles of religion, and certain parts of 
the prayer book and of the homilies, sot out the 
particular articles and portions of the prayer 
hook, and proceeded as follows : — “ the doetrincs, 
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positions, or teachings, declared and taught in 
which tlie said articles of religion, parts of the 
Book rif (.’oimnon Braver, and foranilaries of the 
churcli, are also more largely expi'essed in the 
godly and wholesome doctrine necessary for these 
times, contained in the following passages from 
the 1st and 2nd book of the homilies, namely, 
&c.” : — Held, that the articles might he admitted 
to proof in this form. H'ohle v. Frty.s-fiy, iJU L. J., 
,Ecc. 21 : 2:i L. T. Kill. 

Certain articles, exhibited in a suit instituted 
by letters of request against the vicar of a 
}mrish, alleged that the vicar, when officiating 
in the parish church and during divine service, 
on divers specified days, and on divers other days 
and times within two years next before the com- 
nienccment of the suit, the precise dates whereof 
the promoter was unable to specif}’’, ha<l per- 
fomed or sanctioned certain ceremonies alleged 
to be. unla-wful. One of the articles alleged the 
wearing, when officiating in the communion 
service, of divers dresses and things of divers 
forms and colours, and other than the habits 
appointed by law, without giving any specific 
description of the drosses ami things complained 
of. On motion to reject those articles : — Held, 
that thev were admissible. Coomhe v. lEdwardtt, 
L. R. 4 Eec. 390. 

■ In proceedings against a clerk for heresy, one 
of the artide.s charged him with having main- 
tained that the ‘‘ commonly received doctrines ” 
of intercession and mediation by Christ, and 
atonement or reconciliation to God by the death 
of Christ, were oppo.sed to the perfect harmony 
and simplicity of the love of God and to the 
teaching of Jesus Christ himself : — Held, inadmis- 
sible, and must be struck out. Voysey v, JViiMr, 

7 Moore, P. C. C^^s.) 167 ; 40 L. J., Kcc. 11 ; L. R. 

3 P. G. 357 ; 23 L. T. 322 ; 11) W. R. (J2'J. 

Articles in <a responsive plea, stating that the 
.suit w'us being promoted contrary to the wish 
and desire of the parishioners, and that the 
promoter had a pew in an independent chapel, 
ordered to be struck out as irrelevant. Ih. 

■ In a suit against a clergyman for making 
additiojjs to aj)d variations H'om the rites aiul 
ceremonies prescribed by the Book of Common 
Prayer in the perf(,)vmancc of divine ofiices, it is 
necessary to state in the articles with clearness 
the acts dune by him, and the law he has cou- 
ti-avened by such acts ; but it is not necessary to 
set out in (letailthe. evidence that will be adduced 
in proof of them, or the intent with which they 
were done by him. Martin v. Machmockie, 3'(] 
L. J.. Ecc. 2.5. 

When certain articles exhibited against a 
clergyman charged him with <k)ing certain 
specified acts in his church “ in a ceremonious 
manner,” or ‘‘ as connected with and foiming 

g art of the ceremonies of public wor-sbi})” : — 
leld, that these words amounted to allegations 
of fact capable of proof, and not to conclusions 
of law to be drawn from facts. 'J'he averment, 
that anineumbont has “ sanctioned or permitted ” 
in his church any alleged departure fr<nn the 
course of public womhip as authorised by law, is 
sufficient, without alleging that such departure 
was authorised by the incumbent. An averment, 
following the exact words of the third rubric at 
the end of the communion service, that there had 
been communion ; that the elements were con- 
secrated and received by Ibe minister, either 
where no person communicated with him, or 
where only one person communicated with him, 
or where only two persons communicated with 
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him, is a sufficient allegation of an eccle.siasi,ieal 
offence having been eoinmii led. JhirncU v. 
IttntrfJdon, L, R. 6 P. G. 46 ; 31 L. T. ii‘.)4 ; 2B 
W. it. 423. 

Proxies— Signing.]— The g<‘ueral rule of the 
licclesiastical Court requires every ])roxy to be 
signed by the iiarty himself, or by some one 
authorised to sign i'nr him. Fry v. Trra.svrr, 
2 Moore, P. C. (N.s.’) 539 ; 11 L. T. 75:1 ; 1 1 Jur„ 
(Tsr.S.) 205 ; 13 W, R. 476 : 5 N. R. 333. 

Articles — Signing.] — The artieles under 3 A 4.- 
Vict. c. 36, s. 7, may be ajqiroved of and signed 
by any barrister praeti.sing in Ihe Arches Court 
of Canterbury. Mmincry v, Itohiimon, 37 L. J.„ 
Ecc. 8. 

Effect of Admission to Proof.] — The effect 

of the adniksioii to proof of articles of (‘h.arge in. 
proceedings for lierc.sy: is to adjudge that tlie. 
niattor of the cliaige is pi'inia facie illegal, but 
this priina facie inqiressiou the defendant may 
remove by .sluswing that his exjii’essed opinions, 
do not bear the meaning ascribed to them, or 
that they do not exceed the limits allowed by 
lau'. Vo7/i,ri/ V. Fohh\ 7 Mooi’o, P. C. (N..s.) 167 j 
4U L. J., Ecc. 11 ; L. R. 3 P. C. 357 ; 23 L. T. 322 ; 
19 W. R. 629. 

Including Offences Committed in Differ- 
ent Dioceses.] — Although, whore there has been 
a commission of inquiry which has limited its. 
investigation to a particular offence, the. .‘irticles 
afterwards exhibit c<l cannot add to the o’ifeuce; 
inquired into by the eonnnis.si(m another (iffcnca 
committed in another diocese that did not come 
within the scope of this inquiry, yet tlnivo is no 
objection to coupling in the articles offences, 
committed in <liffcrent dioceses, whore the bishop 
.sends the case by letters of reipuist to the Court 
of Arches in tlie iiist instance. JEdwarch v. 

20 L. T. 834— P. G. 

Evidence.]— The 3 & 4 Viet. e. 86, s. 

requires only that the cor] ms delicti on which 
the clerk is to be judged shall be shewn to have 
been committeil within two y(;urs before the 
.service of the eitittinn ; but. evideneo of niatler.s. 
anterior to that period is not thereby excluded, 

n. 

Affirmative Issue.] — When a defendant 

gives an afiirmative. issue to artieles in a criminal 
suit, ho may at the same time file an affidavit 
exjffauatory of his conduct. Xit-Hon v. Dritry^ 
11 Jur. (if.s.) 272. 

Residence — ^Venue.] — A man may be resident 
in one diocese, and come into iinotlu'r to commit 
the offence charged upon him in the signiticavit. 
This, for the purpose of Ixnng cited, is asnllicicmt 
residence, and he may be prosecuted in t.he 
diocese wIksi’c the ofl'oiuje was committed, 
Tvehea v. ICaith, 2 Atk. 498. 

Jurisdiction of Ecclesiastical Court of Jersey.} 
The Ecclesiastical Court of .fcrscy has jiirisilic- 
tion, under the]7tli and 4 6th canons, to entertaui 
a suit against a clergyman, cliargiug him wdlli 
certain acts of conduct “which ereated a scandal 
against morality and religion, and espeoi.alLy 
against the Establi.shcd Church of whicti he was 
a minister,” though the alleged acts, if proved,, 
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would constitute, n. criminal offence, over which Costs.] — ^Although the judgment in the court 
the Ecclesiastical Court has no jurisdiction ; the hclow may he on all points reversed, a bir,hoi>. as 
gravamen of till! charge being 1 he scandal induced respondent, will not be condemned in the costs 
by the reports of the acts in question, for which of the proceedings either in the Court of Ai’ches 
a clergyrnan is amenable to his ordinary, and not or in the Court of Appeal, if in instituting them 
their criminality, for which he is liable to the he has acted simplj'' in accordance with his duty 
criminal tribunal of the island. Jersey {iJea-ri) to the public. Jhirntry y. NorwieJi 

y. 'Parish uf (7i*ci*n‘), 3 Moore, 22£l. L. J., Ecc. 10— P. 0. 

If the promoter in a criminal suit has been 
Production of Documents.] — Whore the con- obliged to seek the a.ssistaiice (rf the, couid iiK 
tents or suhstaneo of a document, e.g. an ortler asserting a clear legal right wliich 1ms been 
in eoinicil are ])k‘aded, the document "itself must denied by the party cited, the latter Will be 
be annexed to t lie <article,s. St. JUadd's (Bishop) condemned in costs. Jones y. 8 T» 

V. Be llutzcn, 4 L. T. SKI. 399, 

But, semble; otherwise, if party cited had at 
Evidence.]— Ill a criminal suit against a clergy- acknowledged to promoter his error in point 

man, under 3 & 4- Viet. c. SG, he is competent and and his diseontinuaiiee of the illegal prac- 

may be compelled to mve evidence. Norwich tice complained of. Ih. / 

(^IBsho})) V. Pearse, 37 L. J.. Ecc. 90. Where a clei'gyniaii was charged with having: 

Where, in a proceciding bv eilminal articles ‘^hhiiated in an uncouscerated and unlicensed 
against a clergyman for adultery, the defendant building and without any authority from the 
tendered himself as a witness (the promoter not bishop Held, tliat a luisapproheusiou of the- 
objecting), the court rejected the evidence on the and the fact that other clergymen had acted 

gi'ound tliat, though the case did not fall within «bnilar way with impunity, wmre no grounds 

the exception of"s. 4 of 14 & LG Viet. c. 91), it his non-conilemnation in costs. Kitson'y, 

was not intended to be included within the terms H (N.S.) 273. 

of s, 2. Mossy. C GL T 302 litigation in the Ecclesiastical Court a, 

’ in a suit against a clergyman, under 3 & 4 interveip and fails, but the ilecree of the 

I Viet. c. 80, for immorality, an application was .gives him his costs. An administration 

I t made on his behalf, and joined in by the pro- suit is then instituted ; and upon the question at 

motor, that he might be examined as a witness : ^bc bearing whether the, costs of the intervener 

—Held, that, as by 14 & IG Viet. c. 99, s. 2, if a bi the Ecclesiastical Court ought to he paid in 

party to a suit is a competent witne.s.s, he is priority to tho.se of the admiiii.stration smit;— 

also compellable to give evidence in that suit, -ricld, that they ought not, being in effect a 

and by 13 Car. 2. c. 12, s. 4, the ecclesiastical fbargf 4bc_ estate. Major y. Major, 2 Drew, 

courts are forbidden to compel any person to 281; 2W'.I\.. 382. 
oonfe.ss, or accuse or purge himself of, any 

criminal matter or thing, therefore, notwith- p 

standing the consent of the promoter, the 2. ECCLESIASTICAL Oii-FICEUS. f 

defendant could not be examined. Bnrder v. e 

O'Ndll, 9 Jur. (n.s.) 1109 : 9 L. T. 232. Official Principals and Vicar-Generals.]— The 

The rule (if practice in the' eccicsiastical omcial in-iiicipal and vicar-general of the bishop 

courts, which requires that a material fact should bas jurisdiction within a di.strict for which a 1 

be proved by two witnesses, is not applic.ablo commissary has been appointed (though for life), ; ^ ; | 

to proceedings under 3 & 4 Viet. c. 8G, in which ^bilo the commissary is inhibited pending the « 

the witnesses give oral evidence in open court, bishop’s visitation. Itry.y.'Jhorofjood, 12 A. ikE. 

jj. “ ^ 183 ; 3 P. & D. G29 ; 9 L. J., Q. B. 211 ; 4 Jnr. 

The evidence of a single witness of good cha- 

raeter, whose memory is shown to be inacenrato, ^be apponitmmit ot such a commissary doeft 
and W'hose acts subsequent to the miscoiuluct make the district a peculiar ; and the 28' 
alleged, are not consistent with a resentment of 8, c. 9, s. 2, does not apply in such a case. Ihz 
it, will not be sufficient to convict a clergyman Diulcr an appointment liy the bishop, P.,was, 
of an attempt, by words only, to solicit the constituted chancellor and vicar - general in 
chastity of such witness. Bih-ney v. Nwwicli spirituals, and olhcial principal of the episcopal 

(Bis?ioj>). 3() L. J., Ecc, 10 P. C. consistory court of Ohiehe.stcr, for life, with 

111 a proceeding under 3 & 4 Viet. c. 86, power of .surrogating and substituting a fit person 
against a clergyman, if a negative issue is filed orpcrsonsinhisstead,and ofrecalliiigGr remov- 
on his behalf w'ithout any defeii.siveiilea, evidence big them witli the coii.sent of the bishop, and 
may nevertheless be given of all material facts P»'''cr was conferred upon him in the absence; 
necessary to the dcfelice, but not of speeial cir- •'‘f ^le bi.sbop from the consistory e.ourt, to pro- 
emnstances w’hich do not immediately ari.se out by himself or his substitute, in all causes, 
of the dun-go, s made against the defendant. Muss biLsinesscs, suits and complaints, .spiritual and 
V. AV/jivr/vA, 37 L. J.," Kee. 89. ecclesiastical, &c., and decide and linally detel'- 

'au aiiplieation' by either parly to take evi- niiae the same (w’-ith certain exee{.ti(ms not hbw 
(Icnce viva voce will be granted unless Ihe party material), nevertheless tii-st consulting and having; 
opposing the aiiplical inn .shows sufficient reason the consent of the bishop, if cither party prayed 
whv it .diould not. Bdwardsv. JIatfon, IS L.T. the judgment of the bishop. The appointment 
25 ;i". also re.scrved to the bishop to examine and 

determine every cause in his proper person inn 
Case stated.] — AVhere a question is to be the consistoiy court;— Held, that, although the 
(I(dd(.-d upon the princiiiles of an ecclesiastical official principal oxercisctl powers delegated to- 
court, a, court of equity will have a case stated him by the bisliop, he was constituted an ordinary 
for the opinion of civilians. Jfurst x. Beach, S judge of the consistory court, and acted judi- 
;:Madd.: 356 ; 31 11. K. 304 ; followed in that cialiy quite independently of the bishop, and 
respect. Sayre v. Vravq}, 2 W. B. 438. \ therefore that the bishop's being interested in a 
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licai'd aucl dccidecrby the official principal 
was no groinitl for a prohibition, Mcdioin, 
jmrtL-, 1 £1. & Bl. <;0i) ; 22 L. J., Q. B. 169 ; 17 
Jur. 117!?. 

Registra.r of Archdeacon’s Court,] — A claim 
for fees of office, as the fees of the registrar of an 
archdeaconry court, to be valid, must be founded 
upon irnifleraorial usage. Slicjikml v. Paijnr, 16 
C. B. 132; 33 L. J., 0. P, 158; 10 Jur. 
<H.S.) 540 ; 10 L. T. 193 ; 12 W. B. o84— Ex, Ch. 

The office of registrar of an archdeaconry 
court, being a frceliold office, with duties of a 
■continuous and presumably perpetual cliaractei-, 
and one whose existence is essential to the due 
exercise of the functions of the archdeacon, is 
an office to which fees may he annexed by 
immcmf>ria] usage. Ib. 

The fact C)f such fees having been paid and 
received from 1727 down to lSf52, is evidence from 
■which the immenioi-ial receipt of them ought to 
ho presume<l, if they could have had a legal 
origin ; and the fact of their amount having from 
time to time been varied docs not necessarily 
jaffect their validity. Ih. 

The archdeacon’s visitation operating for the 
benefit of the parish at large, and of the church- 
wardens themselves, the performance of -whoso 
duties is facilitated by the service of the regis- 
trar, the fees payable to that officer are properly 
chargeable upon the churchwardens, lb. But 
see Vehii v. Pi^rtwftr, 39 L. J., Q. B. 195 ; L. R. 
5 Q. B. 573 ; 22 L. T. 713 ; 18 W. R. 1024 ; ante, 
001.1853. 

Construing ss. 9 & 10 of 54 Geo. 3, c. 68, 
together, the acts intended by the latter section 
to be prohibited are those which are legally 
Incident to the office of a proctor, not those 
which, thougli usually performed by him, arc not 
■of right incident to his office. Anti, therefore, a 
registrar of an ecclesiastical court, who, in cases 
where there ivas no testamentary contest, had 
prepared the tlocumcnt, tuid done the acts 
■necessary for obtaining letters testamentary and 
probates of wills, and other similar matters, was 
held not to have thereby subjcctetl himself to the 
penalty imposed by the' 10th section, i^itrpbonsoii 
V. Higginmn, 3 H. L. Cas. G3S. 

On the trial of an action l)ronght on this 
statute, evidence from ecclesiastical courts was 
tendered, to sliew that it was customary for the 
registrar to do these acts, aud to receive fees 
on account of doing them : — Heltl, that such 
evidence was properly admitted. Ih. 

3. COKSISTOBy COUBT. 

As to the Disposal of Alms.] — It is doubtful 
whether the disposing to pious and charitable 
uses of the alms of the parishioners is the exer- 
■cising of a civil right under 3 & 4 Viet. c. 86, 
s. 19, so that a sui't in a criminal form can bo 
brought in a eonsistorial court to ascei’taiu to 
whom such right belongs, Liddell v, Itavnuford, 
37 L. J., Ecc. 83. 

Can order Proctor to Refund Money.]— If 
money is improperly iu the hands of a proctor, 
the consistory court may order him to refund it. 
Morris v. (ravduer, 1 B. P. 0. 524. 


4. PuBiiic WoKSHip Regulation Act. 

Counsel.]— In cases under the Public Worship 
legulation -Act, 1874 (37 & 38 Viet. c. 85), where 


questions of law and fact are involved, the cotiri 
■will hear two counsel on each side, and one coun- 
sel in replv. CliftoR v. Jlidsdair, 1 P. D. 316 ; 
35 L. T. 432. 

Jurisdiction of Judge.] — A rejn'eseutaiion 
under the Puldic Worship Regulation Act, 1874, 
s. 9, having been in due course l-rnnsniittcd In 
the Archbishop of Canteibury by l:hc Bisbo]) of 
Rochc-ster, the archbishop sent In tliii judge a 
requisition to hear the mailer of Urn rcpreseula- 
tiou “ at any place in London or Weslminster, 
or within the diocese of lloehesLcr, as you may 
deem fit,” The jiaige gave due notice to the 
defendant that the case would be heard at Lam- 
beth. Lambeth is in the province of Oauterbury, 
but not in the diocese of Rochester. The defen- 
dant did not appear, and the case having been 
heard in his absence, jialgmenl was pronounced 
auainst him : — PIcld. that all the pi-ocecdings 
bkbro the judge were void, on the ground that 
the judge had no jurisdiction except by virtue of 
the ro(]iusitiou to him of the archbishop, aud 
that, the archbishop having limited the pliice for 
hearing, the judge had no power to hcaj' the caso 
outside the limits so presiaabcd. Hiuhon v. 
Ttwth, 47 L. J., Q. B. 18 ; 3 Q. B. D. ■16 ; 37 L. T. 
462 ; 20 W. R. 9.5. 

Issue of Inhibition discretionary.] — The issue 
of an inhibition pending appeal in ecclesiastical 
cases was a matter for the discretion of the court 
before the Public Worship Act, 1874, and the 
effect of that act is not to take away .such dis- 
cretionary power, but to give powta-s to the 
jadge of first instance as to suspension of pro- 
ceedings which did not previously exi.st. Jlidsdalo 
V. aifiou, 45 L. .T„ P. C. 12 ; 1 P. 1). 383 ; 34 
L. T. 515 ; 24 W. R. 1021. 

Effect of.]— The Public Worship Regulation 
Act deals only with matters of procedure, and 
does not in .any respect enlarge the jurisdiction 
<jf the Court of Arches. Ifudsioi v. Toothy 2 P. B. 
125 ; 35 L. T. 820. 

Service of Representation.] — A representatinn 
under the Pulfiic Worship Regidation Act, 1874 
(37 & 38 Viet. c. 85), s. 9, was sent to the bishop 
of the diocese on the 29ih of August, 1876. The 
bishop received the representation on the 30th of 
August, and finding that the jairty complained 
of was the incumbent of a benefice in his patron- 
age, forwarded it on the 15th of September to 
the archbishop of the province. On the 21st of 
October the archbishop transmitted a copy of the 
representation to the piirty complained of. The 
party complained of diil not acknowledge the 
receipt of the copy of the representation so 
transmitted to him, and, though subsequently 
personally served with a duplicate copy of the 
representation, entered no appearance. After- 
wards the archbishop required the judge to liear 
the matter of the repi’csenl ation : — Hckl, tluit 
the proceedings were void, and must be dismissed 
by the judge, for tlio provision as to the time 
within which a copy of a represonlution should 
be transmitted to the pai'ty complained of was 
imperative, and had not been compUctL with. 
Howard v, Jiudington, 2 P. B, 203. 

Disqualification of Bishop to Act. J— The action 
of the bishop under s. 9 of the Public Worship 
Act, 1874, is a judicial action which lie is dis- 
qualified from performing if ho is the patron of 
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the living ; and the word patron indndes as well 
a bishop who lias the second turn as one who has 
the next presentation, each being interested in 
avoiding the benciice. Scrji.-i/uf v. Dale, -ifi L. J., 
Q. B. 781 ; 2 Q, B. B. nnS'; 87 L. T. InS. 

Discretion of Bishop.]— Sect. 5) of the Public 
Wor-ship Eegulation Act, 1874, confers upon the 
bishop a general discretion as to taking steps to 
have a complaint, which has been sent in under 
s. 8, tried in the Ecclesiastical Court. All croft 
V. London {Dhhopf [181)1] A. C. G8(i ; 6.7 L. T. 
92 ; 00 J. P. 773— H. L. (E.) 

Two representations were sent to the Bishop 
of London, one complaining that the Dean and 
Chapter of St. Paul’s Cathedral had set up on 
a teredos in the cathedral figures which tended 
to encourage ideas and devotions of an unanthor- 
isod and supenstitioins kind, and were unlawful ; 
the other repeating the former c{)ii'iplaint, and 
going on to allege that the ligitres had in fact 
encouraged such ideas and devotions as above 
mentioned. The bishop, in, reply to the first 
representation, staletl that, having considered 
the whole circumstances of the case, he was of 
opinion that proceedings should not be taken ; 
and gave as his reasons that the main question of 
principle had been already decided in l^hUlpotin 
V. Doyd (L. E. G P. 0. 435), between which and 
the present case there were no ditferonces of 
importance ; that litigation, in such matters, 
even wdicre necessary to decide an important 
point, is a great evil, causing irritation and party 
strife, and that in the present case it would cause 
moi'e mischief than benefit to the Church at 
large. To the second representation he replied 
that the questions in the second case were .sub- 
stantially identical with those in the first, which 
was still sub judice. The complainants applied 
in, both cases for a mandamu.s to compel the 
bishop to direct proceedings to be taken : — Held, 
that no grounds were shown for issuing a man- 
damus. 11). 

Judge of Provincial Chancery of York — 
Bequest to hear Matter at Westminster,] — A 
repre.sentation having been made against a clerk, 
rector of a parish within the county jialatinc of 
Lancaster, in the province of York, under the 
Public Worship Act, 1874, for oileuces against 
s. 8 of that act committed in the parish church, 
the bishop of the diocese sent the matter to 
the Archbishop of York, who sent a reciuisitiou 
to Loixl Penzance — the judge ap],Jointed under 
the act, who had since the passing of the act 
become official principal of the chancery court 
of York — requiring him to hear and determine 
the matter of the representation at any place in 
Loudon or Westminster, or within the province 
of York or iliooese of ilanchcster, as he might 
4lcem fit. The jutlge heard it at Westminster, 
and there iJi-onounced judgment, .and issued a 
monitiun ordering the eJerk to abstain Irom the 
practu’.es complained of. The clerk having dis- 
olieyed the munition, the judge, sitting at We.st- 
minstery issued an inhibition inhibiting the clerk,, 
for three months and thereafter until relaxation, 
from performing any service of the church 
within the diocese, anti on hi.-s persisting in hi.s 
<lisobodienee pronounced him contumacious and 
issued a significavit under .53 Geo. 3. c. 127, s. 1. 
The tenor of the significavit a^'us sent by mitti- 
mus fi’om the Petty Bag Ofiicc to the chancellor 
of the county p.alatinc of Lancaster. In accord- 
ance with an order made by the Vice-Chancellor 


of the county palatine sitting at Lincoln’s Inn, 
a writ de contumace capiendo was issued, under 
which the clerk was arrested by the sheriff of 
Lancashire, and lodged in Lancaster Gaol, On 
a motion for a habeas corpus :—^Held, that the 
matter so heard before the judge, .as official 
principal of the chancery court of York, was a 
cause cogni.sable in an eccle.siastical court within 
the meaning of .53 Geo. 3, c. 127, s. 1, and that 
the judge had powerto prononnee the contumacy 
and issue the . .significavit under that act. That 
the county palatine being one of the exempt 
jurisdictions mentioned in 5 Eliz. c. 23, s. 11, 
the procedure required by that section as to the 
mittimus and the issue of the writ do contumace 
capiendo was applicable and Avas duly followed. 
That the mittimus was not one of the writs 
referred to in Ord. 11. r. 8, of the Eules of the 
Supreme Court, and was projjcrly tested as in 
the name of the Queen by the Master of the 
Eolls. That under the Public Worshii) Eegula- 
tion Act, 1874 (37 & 38 Viet. c. 85), s. 'S, the 
judge had power not merely to “ hear ” but also 
to hear and determine the matter, and to do all 
the acts which he did at Westminster. That all 
the prococf lings were regular and there was no 
ground for a habeas corpus. Green, In re, or 
Green v. Dcnznnce (JArd'), 51 L. J., Q. ,B. 25 ; 
6 App. Gas. 657 ; 45 L. T. 353 ; 30 W. E. 218 ; 
46 J, P. 115— H. L. (E.) 

Monition — Inhibition,] — ^A monition, precisely 
following a judgment pronounced by the judge 
under the Public Worship Regulation Act, 1874, 
admonished a clerk to abstain f(vr the future 
when officiating in his church from doing each 
of certain .specified acts, and (amongst them) 
from wearing the vestments known as an alb, 
a chasuble, and a biretta* and from causing to 
be formed a procession at the coinmcinjement of 
morning service ; and also “ from aU practices, 
acts, matters and things of the same or a like 
nature to those hereinbefore particularly set 
forth or any of them, or from unhwfully per- 
mitting the same or any of them.’’ A subsequent 
inhibition, after reciting the monition and the 
tUsobedience of the clerk thereto in reganl to 
scA'-eral other matters, recited his disobedience in 
l)ennilting his curate to wear a vestment known 
as a biretta and a vestment known as a stole, 
and also in permitting his curate to form a pro- 
ce.ssion between morning prayer and the com- 
munion service, and for such his disobedience 
inhibited the clerk from performing services for 
three mouths and until relaxation. The clerk 
having applied for arvrit of prohibition : — Held, 
that the judge had jurisdictioii. (subject to cor- 
rection on appeal) to insert the alia similia 
clause in the moniliou. And that under s. 13 
of the Public Worship Eegulation Act, 1874, the 
judge had jurisdiction to dotennine whether the 
wearing of a stole, and the foiming a pj'occssion. 
between morning prayer and the communion 
service, were practices, acts, matters and things 
of the same or a like nature to those particularly 
set forth in the monition ; anti that if he had 
determined that question wrongly it might bo 
the subject of appeal — if an appeal lies — ^but 
could not afford any ground for prohibition. 
And that, even if the wearing of a stoic and the 
forming a procession between mouring prayer 
and the communion service were not broaches of 
the monition, yet, as it appeared on the face of 
the inhibition that the clerk had committed 
several other acts of disobedience, any one of 
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whiclj vrould have jastified an inhibition for the 
full period, There was no excess of jurisdiction 
and no t?round hu' prohibition. EiiMffkt v. Pen- 
■xanco iLonl), 51 L. J.. Q. B. 5()(i ; 7 App. Gas, 
2-1-0 ; 40 L. T. 779 ; 30 W. R. 753 ; 46 J. P. 644— 
i-L L. (E.) 

Substitution of succeeding Churchwarden as 
Promoter,] — The object of tlic Ptxblic Worship 
Regulation Act, 187-4 (37 k 38 Viet', c. So), is to 
give an easy inode of compelling obedience to The 
law ; inil proceedings under that act are not to be 
deemed to be a criminal suit within the ineaiiiug 
of the Ghurcli Discipline Act (3 & 4 Viet. c. 86). 
No power is given to the coiu't by the Public 
'Worship Regulation Act, 1874, to snUstitutu 
succeeding ehurchwardeiis for a churchwarden 
who has instituted a suit under s. 8 of tlie act for 
acts eomraitted during the time that he was 
churchwarden, hut has ceased to be so before 
the termination of (he suit, and in such a case 
the succeeding churchwardens have no interest 
in the matter which entitles them to intervene 
in the suit. Jittrri.^ v. Pevhi ns, 5 1 L. J., P. 0.83; 
7 P, D. IGl ; -47 L. T. 69— P. a 

Avoidance of Benefice.] — G., a beneficed cleric, 
was admonished in a suit to discontinue certain 
illegal practices, and on refusing was inhibited 
from performing divine service within the diocese. 
For disobedience his contempt was signified, and 
G. was imprisoned under warrant in pursuance 
of 53 Geo. 3. c. 127. G. having remained in 
prison for three years, whereupon his benefice 
became void under the Public Worship Regula- 
tion Act, s. 13 ; — Held, that, as the services 
inli{bite<l ceased to operatewlieu the incumbency 
ceased, G. had substantially obeyed the order of 
the court and satisfied his contempt, and was 
entitled under 53 Geo. 3, c. 127, to his order of 
discharge. Dean v. (r/ren, 8 P. D, 79 ; 46 J. P. 
742.: 

5. Monition. 

Issuing.] — ^Where the court is satisfied that an 
ecclesiastical offence which has been proved will 
not be repeated, it is not bound to issue a moni- 
tion in respect of such offence. Jtead v. Lincoln, 
CBishop). (12 L. J., P. C. 1 ; [1892] A. C. 644 ; 67 
L. T. 128'; 56 J. P. 725. 

Interest of Promoters should appear on.]— 
When a monition issued by the Cominissary- 
Geucral of the diocese of Canterbury to an in- 
cumbent and chui’chwardens, ordering them to 
remove certain ornaments from their church 
unless they should show cause to the contrary, 
did not tlisclose on the face of it any interest i'u 
the suit on the part of the promovent, and such 
defect was insisted upon by the churchwardens 
in showing cause against the same : — Held, that 
the judge of the Court of Arches was right in 
directing that the suit should be dismissed with 
costs as against the churchwardens. I'aqf/ v, Leo, 
43 L. J., Ecc. 1 : L. R. 6 P. C. 38 : 30 LVT. 801 ; 
22 W. R. 902, 

8ucli a suit is a civil suit, and is not open to 
every one, even with the consent of the ordi- 
nary, but only to those -who have an interest in 
it. Ilj. 

Attached to Definitive Sentence.] — In a 
criminal suit against a clerk instituted in au 
ecclesiastical court, a monition to abstain in 


future 'from the commission of nnlavdiul acts- 
may be attached to a dciinitive Kcuteiua! ; ami, if 
the monition be ilisol’cyod, tlie clerk, upon 
motion and without a fresh suit, may Ijc con- 
demned to a siLsiicnsion ai) ollicio cr ])oacficio ; 
and such a i)i'<i(;eoiling is not in conlriivcntiou of 
the Church Discipline Act (3 k 4 Viet. c. 84) : — 
8o held, by Jjord Coleridge, C.J., dames and 
'J'hesigcr, D.JJ. ; Brett and Cotton, L.JJ.. di,s- 
senting. 3fai‘iin v. Morlionorhie, 49 L. J.. Q. [?. 

9 ; 4 Cl. B. I). 697 ; 40 L. T. 6S0— C. A. AlHiuiu'd, 
50 L. J., Q. r>. 611 ; 6 App. Cas, 421 ; 1-4 L. '1'. 
479 ; 29 W, R. 633 ; 4.'» J. P. 58-4— M. L. fE.) 

See .also (lomhc v. Lilwarrls, 3 P. D. 103 : 31) 
L. T. 295, coram Lord Penzance, Doan of Arclios. 

Disobedience to,] — Order of suspension ab 
oflicio et a beneficio decreed against (he perpci ual 
curate of a cha[)ol of ease t:o a. parish eluirch, for 
persistent contempt in disobeying a monition, 
issued to enforce obedience to au order in couneii 
made in .an eciclosiastieal cau,5c, declaring illegal 
and prohibiting the practice of certain rites and 
cercmouic.s, and the use of certain vestments, in 
the services of the church. Ilohbert v. Purclias. 

I L. E. 4 P. G. 301. 

Discretion of Court as to its Sentences,] 

— ^The articles, exhibited in a suit by letters of 
request under the Church Diseijdine Act, charged 
that the I’cspondent, the iiiciimbont of a parish 
church, had, within two years of the institution 
of the suit, whilst officiating in the porfonnauce 
of divine service in his parish tilnirch, committed 
certain offences in matters of ritual, the. .siuncs 
being repetitious of offences from which he hail 
been admonished to abstain by monitioms issued 
in previous suits, and prayed i hat the resijondeut 
should be deprived ab officio et beneficio. At tlie 
time of the hearing of the suit, a decree of sus- 
pension pronounced in one (jf the previous suit.s 
above mentioned, and suspending the respondent 
ab officio et beneficio, was in force and nnrolaxed, 
but no future proceedings to enforce such .sen- 
tence had been taken. The court, though hold- 
ing the articles proved, refused in it.s diseretioui 
to pronounce a sentence of deprivation. Martin 
v. MaclmmchUt (third suit), 6 I’, D, 87. 

Compelling Obedience by Significavit m 
Chancery.] — ^A suit having been brought against 
a churchwarden for removing earth' and bones, 
from a churchyard to a field on his own property, 
he was orderecl to restore them. The order not. 
being complied w'ith, and a monition having 
issued, an objection was filed thereto, on the 
ground that the field was no longer in bis posses- 
sion. Having heard the argument, the court 
pronounced him contumacious and in contempt, 
and announced its intention to signify the same 
to the Court of Chancery, ])ut withheld the iiro- 
ce-sses for six days witli the expectation that he 
would comply with the order. Adhm- v. (Jonl- 
tha-st, 37 L. J., Ecc. 3 ; Ij. II. 2 Ece. 3lj ; 1 7 
L, T. 226. 

De Contumaoe Capiendo,] — After the hearing 
of the matter of a reproseiitalion in which 1 he 
vicar of a pajfsh was the [larty complained of, a 
monition issued admonishing the vicar to abslaiu 
from certain unlawful ceremonies and obsoj'- 
yances during the performance of divine sei'vice 
in the parish church. The vicar di.snbeyed fhia 
monition, and was served with an inhibitioa 
under the Tublio Worship Regulation Act, 1874, 
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inliibiting him for the term of three months from 
perfonniTig divine service within the diocese. 
Afterwards, and. whilst the inldbition was siill 
in force, f he complainants applied to the court 
on affidavits, whicli alhiged that since the inhibi- 
tion tlie vicar had performed divine service in 
the church, and had there continued the cere- 
monies and observances from which he had been 
admoaished to abstain, and had also obstructed 
the curate appoinlcd by the bisho]> of the diocese 
from entering the church, and jjrayed that the 
vicar should bo pronounced con turn aciou.s. There- 
upon lire vicar was pronounced by the conrt to 
ho contumacious : and, Ids contempt having been 
signified to the Queen in chancery, he was 
arrested and imprisoned under a writ de contu- 
mace capiendo. Shortlj* after the vicar had been 
thus arrested, divine service was, without any 
•opposition being offered, performed in the ohurcli 
by tiic curate appointed by the bi.shop, and the 
complainants ajopliod to the court on motion 
that the vicar should be released. The court ' 
ordered that the vicar .should be forthwith 
released without previous payment of the costs 
of his contempt, but without prejirdice to 
any other remedy for such cf>sts ; and that 
■such costs should Ije recoverable as costs in 
the cause. Ilvdstm v. Tooth, 2 ]^. I). 12.5 ; 35 
L. T. 820. 


Lasting Effect of Monition — Discretion to 
refuse to enforce Monition.] — Monitions in a 
criminal suit under the Church Discipline Act 
against a clerk in orders, though general in terms 
and afimonishing the defend.ant to abstain for 
the future from the like offences to those the 
•court at the hearing pronounced him to have 
committed, are not to be regarded as forbidding 
him, under pain of being pronounced in contempt, 
to resort at any time during his life to the prac- 
tices from which he has been so admonished to 
abstain. JJaltas v. Cox, [lSi)2] P. 110. 

Having regard to the time (four and a half 
years) which had elapsed since the expiration 
of a sentence of suspension founded upon disobe- 
dioncG to a monition, an application to enforce 
obedience to the monition was refused. Ih, 


i6. Whits de Excommuxicato Capiendo 

AND DE CONTUMACE CAPIENDO. 


a. De Excommunicato. 

Discontinuance.] — By statute 53 Geo. 3, c. 127, 
•excommunication is now discontinued except for 
•offences of ecclesiastical cognisance. Rex v. 
RurrarA, 1 P. W. 435. 

Absolve, Writ to.] — Where the spiritual court 
has excommunicated a party for a cause for 
which it has no authority to do so, he has a right 
to some writ lo absolve him ; bub notice must be 
given to the complainant in a spiritual court of 
the a]»plication for such writ. RorainAs Case. 
If! Yes. 34fi. See 14 II. Ft. 752, n. 

Demurrer.] — A demurrer because plaintiff cx- 
>c.ominunicated, overruled. PLuniptoa-v. JIoaAlam, 
Rnwke.s v. , Toth. 74. 

Answer.] — After a plea of excommunication, 
plaintiff obtained letters of absolution, and pro- 
ducetl them ; defendant ordered to answei', and 


on payment of costs to be discharged of process 
of contempt which had issued against them. 
Amevs v. Lcfjg, Cho. Ca. Oh. 1(>4. 

The defendant must answer the bill though 
excommunicated. 'Mclihorm v, Rtlinonds, Toth. 
11 ." ■■■ 

Where two executors were plaintiffs and one 
was excommunicated, it was lield tliat defentlaiit 
must answer the other ; that excomraunication 
is a good plea to an executor or administra- 
tor, though he sue in autre droit. Tomes v. 
Vimghan\ Toth. 74. Vide Co. Lit. 133, //. : 4 
Abr. 36. Aliter, as to the prochaiu ami, or 
guardian of an infant. Wy. Pr. Itcg. 327 ; Ours. 
Gan. 185. 

Supersedeas,] — Executrix in custody under a 
writ de excommunicato capiendo, for not ajjpear- 
ing to a citation by a creditor to exhibit an 
inventory, moved for a supersedeas disputing the 
debt up(m equitable grounds ; motion refused. 
Rex V, Blateh, 5 Ves. 113. 

►Supersedeas to a writ de excommunicato 
capiendo denied, though the .siguilicavit was 
general and uncertain, and said that the method 
was to proccetl by habea.s corpus ; but, an apjieal 
being brought, a supersedeas was granted. Rex 
V. Sneller, 1 Vern. 24, 

Habeas Corpus.] — One that had been a prisoner 
in Newgate fftr cfebt, but since rein<jvc(l to the 
Fleet, is excominunicatetl ; the Court of Chan- 
ceiy will not direct Ibe cursitor to make out a 
writ of excoinniunicato capiendo to the warden 
of the Fleet, but the writ may be directed to the 
sheriff, who may rotuim a non cst inventus, and 
on the return the King’s Bench may grant a 
habeas corpus, and thereupon charge" him with 
an excommunicato capiendo. Strvdmcko's Case, 
3 P. Wins. 53. N, C., Amn., Mos. 365. 

Motion to Supersede.] — Motion to supersede a 
writ de excommunicato capiendo ; the court 
refused to interfere, and ordered the party 
applying to pay the taxed costs of the applica- 
tion. (Jhefelcy, Ex -parte, Dick. 473. 

Motion to supersede a writ of excommunicato 
capienilo, first, for want of addition ; secondly, 
because not said the defendant w.as commorant 
in the diocese. Court allowed both the excep- 
tions, but inclined to think that, after the writ 
had been issued out of Court of Chancery, anil 
then brought into B. H., and there delivered 
to the sheriff, but not yet actually returned to 
B. K., Court of Chancery, on a plain error 
.-ippearing, may supersede or quash it, Rex v. 
Rttrrard, 1 P. Wins, 435. 


Quashing.] — On motion to quash the writ of 
significavit, because the cause of excommunica- 
tion was not act forth, and for divers other 
causes, it was held sufiicient to warrant the writ 
of excommunicato cai)iendo. Trelwe v. Keith, 
2 Atk. 498. 

The court cannot do anything after the retui’n 
of the writ excommunicato capiendo is out, the 
King’s Bench having the recognisance ; for they 
can compel the sheriff to return it, and the appli- 
cation to quash it must bo there. Ritile, Ex 
parte, 3 Atk, 479. 

1 If the writ had issued in the vacation, and not 
j yet retuvnablej the Court of Chancery would 
have given relief and discharged the person out 
\ of custody. Ih. 
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clantwas conhimacious, was proper],}^ issned by 
b. De Contumace. the ofJicial principal of the Arches. Rcy, v. 

1 ^ liaiiws, -1 r. & 1). 3fi2; 12 A. i; E. 2L(): lf> 

When can he issued.] — It was not necessary ^ , 4 p j, • jur 337 
that a (lofendant should be resident in the diocese • ' " ' that,' al t’honjTh i he ( l<;f(-naant 

at the time of the excommimication ; it was i,„,i ,y,t anneared in the (>cclcsiastieal coiu't, the 
sufficient if he was there at the time of tlf cito- not disc.hnr-e him on 

tiou. Rm V. Paijtoii, 7 Term Eep. 153 ; i it. h. coriius : for, if it was the ]>racticc of the 

ecclesiastical court to give iudgraent against an 
Goncurrent.]-Itis competent to the Court of absent party 1 here was nothing to Jew 
Chancery to issue several concurrent writs de practice was illegal , and, ‘ , ' ' ' rj, 

cnnnnuaco cajiiondo. r. Make, 2 N, & M, so, the remedy ot the party w; s hi a ppc ''J- 

312*4 B & Ad 355 Qmcre, whether the defendant ivas correctly 

A contumace caiiiendo may bo returnable on described in ^ 

or after the cssoigu day of the term. lb. c. 127, sc icdule B ; buthold,that hennsdescrii - 

4: tion could not be taken advantage 01: upon 

Significavit — Error in.]— A defendant com- motion to discharge the defendant, on a return 
niittcd by an ecclesiastical judge of appeal for .setting out the ivnt, and on.au afhdaa it -^011,5 ing 
contumaoyin not paying costs, and the signifi- a copy of thewril, as the proper couihc vould 
cavdt only describiiig'' the suit to be “a certain have been to move to set aside tlic. vM’it it&elf for 
cause of appeal and complaint of iiuUity,” irregularity. Ib. ^ 

without showing that the defendant was com- Held, also, that au endorsement on he wri^ 
niittcd for a cause witliiii the jurisdiction of the ^hat it had hcaii tlelivered ot rceuvd 1 0 the shcriii 
R])iritual judge, was entitled to bo di.schargcd on of h'-i ’"'as .sufficient wirhin o EIik. c. .j6, s. Jo. 
habeas corpus. ‘Rrx v. Dwjgcr, 1 D. & R. 460 ; sentence partly Good and partly Bad.]— Where 
5 B. to Aid. 701 ; 24 R. R. 549. coutumacc capieiulo set out the seii- 

Where a writ decontumace capiendo expressed Rpirifual court, which directed 

“that the defendant had been pronounced guilty (.(.n-aiu costs to be paid by the defendant, the 
ofcontumaey and contempt of the law and juris- court refused to quash the writ for an alleged 
diction ecclesiastical, in not having obeyed a invalidity in the .sentence as io the other matters, 
decree made upon him to perform the usual it pciug good which awarded costs- 

penance in the parish church of St. M. K., in a nfrainst the (lefeiidantj^who was therefore in con- 
certain cause of defamation” ; and it appeared tg^pt for the nonpayment of them. lunf/tim 
that, at the time the sentence was pronounced, a jfaoJi 3 N. to P. 3 * 7 A.. & K. 70S ’ 1 
schedule of penance was made out, hut which, -^y -yr {.'7 j/q, B- 59 ; 2 Jur. 14. ’ 
by the practice of the ecclesiastical court, could ‘ ' . ’ ’ 

not be dclivei'cd to the defendant until he paid Committal of Trustee upon,] — A' spiritual 
theco.stsof the suit Held, that ho ought to judge has no jurisdiction over a trustee apiuiinted 
have had the decree exhibited to him in its more by a testator in his wild; therefore, ivhere a 

g i'fcct form, before he could be considered as trustee iva.s committed upon a ■writ dc contuinace 
iiig in contempt, especially as the costs were capiendo, for not exhibiting an inventory and 
net mentioned in the signifteavit, and that he account of the goods of a testator, the court 
was consequently entitled to be discharged. JJ.rn: ordered him to be discharged. Reiw, JrnJthifi, 
V. Jfaij, 3 V>. Sell. 570 ; 2 L. J. (0.9.) K. B. 34. 3 D. to R. 41. /S'. C., nom. JenltUis, JEx parte, 1 

B. & C. 655. 

Proper Person to Issue.]— The surrogate _. , n a .. i rm 

of the bishop’s official principal is not the proper Disobedience to Order of Suspension.] --The 
party to signify the contumacy of a defendant in power to issue a writ de contuinace enpmudo. 
a suit before him. as judge of the Consistory nndei drca .3, c. l-.?, foi disohedicnce of an 
Court ; and this both befom and after 53 Geo. 3, Ecclesiastical Court, is not contmed 

c. 127 .* and. where a parson is taken under a con- obedience to the order remains 

tuniace capiendo issued upon such certificate, possible. A clerk in orders having diaobeyod a 
the court wiU discharge him out of custody, momtion issued in a smt instituted apinsU 
Jleg. V. Jo;m, iO A. to E. 576. Ecclesiastical Court under the Church 

The return to a habeas corpus set out a writ Discipline Act, IS tO, a suspension was ])ublishod 
de contnmace capiendo, reciting the significavit “d served upon Imn whereby lie was suspended 
of “H. J., &c.. official principal, &c.,” which from his clerical office for a period of s^ 
stated that the defendant “ W. B. of the Market During such period he ofliciated in his .church, 
Place, in the borough of L., a p.arisluonor and notwithstanding the suspension, and a siginhca- 
inhabitant of the parish of St. M., in the borough res^peet of such disobedience issued against 

of L., in the county of .L., had been duly pro- ^i“* , expiration of the six nionlhs, a 

nouiiccd guilty of contumacy, in not obeying the contuinace capiendo was issued a^uust, 

Lawful c’onmiaiKls to pay to, toe,, the chm*ch- under £>3 Geo. 3, c. 127, s. 1, upon which he 

wardens of the parish of St. M., 2Z. 5if., rated arrested :--ITeld, that Uie writ was lawfully 

and assessed upon him, pursuant to a monition r r^on.^’ *^4. I 

duly issued under the .seal of the Ai'ches Court, D-D* D. 1 ; 08 L. 1. 323 ; 36 W. R. -0.) ; i>2 J. 3. . 
and duly and personaRy served on him, by not D. A. 

paying, &c., pursuant to the monition, in a cause Eorm of Writ.] — The writ de eonturaace' 
or business of subtraction of church-rate, depend- capiendo was improperly indorsed “'The Public 
ingj.&c., and the proceedings wherein were Worship Regulation Act, 1874 Held, that 
carried on in pain of the contumacy of W. B., this irregularity did not render the imprison- 
duly cited to appear in the cause, with the usual ment Illegal. Dean v. 6rreni (8 P. D. 79)' 
intimation, but in nowise appearing, nor would foUowed, Cox, Rx parte, 06 L. J.. Q. B. .532 ; 
lie subpiit to the ecclesiastical jurisdiction” : — 19 Q. B. D, 307. 

Held, first, that the significavit, that' the defen- Where it apiiearcd on the face of a writ of 
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capias cum })roclamatione, that a whole term I 
had intervened between its teste and the term I 
in which the writ rle contuniaeo. capiendo was 
. returnable, the court quashed: the writ of capias 
as bciup a discontiuuauce on the face of it. Reg, 
Y. Richettfi, \ P. & D. 150 ; S A. & E. 951 ; 1 
W. W. & H. 885 ; 8 L. J., Q. B. U ; 2 Jur. 10'39. 

Where n party in custody under writs of coii- 
tuuiaee capiendo applied foi' a rule to show cause 
why tlicy should not be set aside for irregularity, 
iWith costs:; and, after the rule obtained, also 
a])plied to tlie elianeellor, who decided that one 
of them was bud, and ordered the others to stand 
oyer for argumeat, the court, on showing canse, 
enlarged the rule, with a stay of proceedings. 
Jilca- V. Itidicth, 1 11. <k: W. (31-. 

To whom A(idressed.]~The writ do con- 

: : tumace must be addressed to the sheriff of the 
county of which the party contumacious is 
described in the significavit ; and, if adtlrcsscd to 
the sheriff of a different county, the court will 
quash the writ. Rtue v. RU-lirtU, 1 & P. G80 ; 

G A. 6; E. 537 : W. W. <S: E. 297 ; 0 L. J., K. B. 

A writ directed to the sheriff of one county, 
and describing the, defendant “heretofore and 
now" of another county, may be set aside for 
irregularity after the arrest has taken place. 
Itej: V. jretoitt, 1 X. k. P. (189 ; W. W. k, D. 299 ; 

5 D. P. 0. 64G ; G A. k E. 547 ; G L. J., K. B. 235 : 
1 Jur. 721, 

An insufficient writ may be quashed, on 
motion before the, return day ; and, if the 
defendant has been arrestc<l on it, it is not 
nccessaiy to bring him iut(3 court by habeas j 
corpu.s. IJh ' I 

Signifleavit.] — A writ, reciting a signifi- 

cavit by two judge.s, of disobedience to the | 
commands of three judges, is bad, ajid the court 
will quash it on motion. Rex v. RiehetU, 1 
N. & P. G85 ; G A. k E. 537 ; W. W. & D. 297 ; | 

6 L. J., K. B. 172. S, P., Rex v. Malie. 2 B, k Ad. I 
139. 

It is not necessary that the signifleavit of con- 
tempt from the s])ir{tnal court should purport 
to be issued within ten days of the judgment of 
contempt. Reg. v. T/iorm/ond. 12 A. & E. 183 ; 3 
P, & .U G29 ; 9 .L. J., Q. B. 211 ; 4 Jur. 937. 

A signifleavit is not vitiated by the introduc- 
tion of merely superfluous words not contained 
in the statutable form, viz. by the addition of the 
words “ as by our citation he was required to 
appear,” after tlio .statement that the party had 
been pronounced in contempt, J7 a 

The writ need not give the defendant any 
addition where he is imprisoned under it for 
contempt in not appearing to a citation, such 
inijirisonmeiit not being a pain or forfeiture 
within 5 Eliz. c. 23, s. 13. IIi. 

:A signifleavit of the sentence of an ecclesias- 
tical court having been set aside by the Court of 
Ohancery, for an ambiguity appearing in the 
sentence, and no subsequent iwoceodiiigs having 
been taken, and there appearing no intention to 
proceed, the court, refused a prohibition applied 
; :for, on the ground that no good signifleavit could 
issue on sucli a defective sentence. BoclenJimi 
V. Riekeitx, 2 11. k W. 132. 


Proceedings in.] — A writ was issued out of the 
Court of Coniniou Pleas, in an action of qnarc 


im])edit, against a bishop, at the suit of W., who 
claimed to be instituted to a living within tlie 
diocese of vvliiGli he was himself the patron. 
Whilst this actioji %va.s proceeding, W. instituted 
a suit of duplex querela in the Arches Court of 
Canterbury, calling upon the bishop to show 
cause why W. should not be instituted to the 
living. The court, oil motion on behalf of tlie 
bishop, directed that, if W. did not elect to 
abandon the action of qnarc iinpedit within tea 
days^ the suit of duplex querela should stand 
dismissed. W'aUhx. Liiuvhh 11. 4 

Ecc. 242. 

Judgment.] — In a quare impedit against A. and 
B., tenants in common of an advowson, being 
•assignees of co-parcenens, who did not agree to 
present, A. suffered judgment by default, and B. 
died pending the writ. This judgment is a bar 
to another quare impedit brought by A. and 0. 
the representatives of B., to recover tlie same 
presentation ; but it is not a bar to C.’s right to 
recover on the next avoidance in his turn. 
Bdrltev v. Loiulmi (Bixho))), 1 H. Bl. 412, n. ; 
Willes, G59 ; 2 R. 11. 799. 

Power of Judge to Amend.] — In quare 
impedit by the Crown upon a forfeiture by 
simony between the patron in fee, the grantee 
of the turn and the incumbent, a judge at 
chambers has authority to allow an amendment, . 
by adding counts varying the terms and the 
parties to the simoniacal contract. Rex v. YorJe 
(Aro/dnsZ/uir), 3 N. & M. 453 ; 1 A. & E. 394. 

Costs.] — Though a dofeu<lant had judgment on 
demurrer in quare impedit, he was not entitled 
to costs under 8 &; 9 Will. 3, c. 11, s. 2, 7’AraZe v- 
Londnn (_Bis/iiij>'), 1 H. Bl. 530 ; Wiiulowe/f v. 
Carlisle,, 3 Bing. 404 ; 11 Moore. 2G1). 

A bishop who fails upon .a demurrer may be 
exempted from costs by certificate of the court. 
Edwards v. Exeter (Bishop), G Bing, (jr.o.) 146 ; 

7 Scott, G79 ; 9 L. J., 0. P. 87 ; 3 Jur. 1000. 

Tenants in common of an aclvow.son, one being- 
a Protestant, the other a Homan Catholic, the 
church being vacant, tire former pro.se.nted alone ; 
the ordinary rcfusetl to admit the clerk sO' 
presented, on the ground that tlio .solo right of 
presentation ivas not in the Protestant eo-patrou ; 
and after a lapse collated : — Held, that this was. 
a proper case for a certificate under 4 k 5 Will,. 
4, c. 39, to exempt the bishop from costs. Ib. 

Stw also eases ante, col. 1532 foil. 


What.] — Prohibition is the common law 
proceeding by which any of tlie superior temporal 
courts at Westminster (not the Queen’s Bench 
only) are enabled to restrain, among others, the 
courts ecclesiastical from acting in excess of their 
jurisdiction ; but it docs not enable the temporal, 
court to act as a court of appeal from the 
court ecclesiastical so as to correct any irregu- 
larity, or even injustice, which may have been, 
done by the Ecclesiastical Oourt, if done in the ’ 
exercise of their jurisdiction. JfaeJmioehie v. 
Pe-nzawe (Lord), 60 L. J., Q. B. 611 ; 6 App. Gas, 
443 ; 44 L. T. 479 ; 29 W. E. 633 ; 45 J. P. 584. 
— H. L. (E.) 
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Td. When the Writ g-oes. 

Generally.] — Where part of a decision of the 
vjonrt sought to be prohibited is within its 
jurisdiction, and part not, a prohibition is 
awarded against doing what is in excess of 
jurisdiction and a consultation as to the rest. ; 
3Iaeltonmh>e v. Fenzance {Lord), 50 L. J., Q, B. i 
fdl ; G App.Oas. WS ; U L. T. 479 ; 29 W. II. 
633 ; 45 J. P. 584—11. L. (E.) 

A prohibition will not be granted to restrain a 
petition in the Ecclesiastical Court where it is 
within the jurisdiction of the court to grant some 
of the i)rivilcges pnayedfor, especially whore tho 
■applicant has no si)ccial interest in the proceed- 
ings. R(u/. V. y’/om, 10 B. i: S. 298 ; 38 L. J., 
'Q. B. 228'; L. B. 4 Q. B. 407 ; 20 L. T. 522 ; 17 
W. E. 765. 

The granting of a prohibition on the applica- 
tion of a stranger is discretionary. 1 1. 

The Court of Queen’s Bench will not interfere 
by prohibition, unless it is plain that the court 
against which the prohibition is prayed is 
exceeding, or is about to exceed, its authority. 
SinymiM, In ri\ 12 W. E. 825. 

The court will riot put the [)arty to declare in 
prohibition, if it is clearly of opinion against 
granting the prohibition, because the same 
application may be made to the other courts. 
Undo V. liLulney, 2 Dough 613, n. 

Prohibition to the spiritual court lies only 
where that court is j)roceeding in a matter which 
4s clearly out of its jurisdiction, or in a manner 
that is naauifestly contrary to the general 
principles of Justice. Story. Ejo 12 C, B. 
767 ; 22 L. J., G. P. 75 ; 1 W. E. 38. H. P. and 
.S. a, 8 Ex. 195 ; 22 L. J., Ex. 83. 

The Archbishop of Canterbury required the 
judge to hear the matters of a representation, 
under the Public Worship Eegulation Act, 1874, 
^against a clergyman “ at any place in London or 
Westminster, or within the diocese of Kochester, 
jis you may think fit,” The judge, having heard 
the case at Lambeth P.alacc (wdiich is in neither 
London nor Westminster nor the diocese of 
Eochester) gave judgment against the clergyman 
who did not appear. A mnuition was issued 
against the clergyman, who disobeyed it and was 
pronounced guilty of contempt .and imprisoned : 
— Held, that a prohibition must issue, for that 
■the judge had no power to hear the case at any 
place oixtside the limits defined, and that, by 
liearing it at Lambeth, he liacl exceeded his 
jurisdiction, and the whole proceedings were on 
that account void and conarn non judice. IliicUon 
V. Tooth, 47 L. J., Q. B. 18 ; 3 Q. B. D. 4() ; 37 
L. T. 462 ; 20 W, E. 95. 

A prohibition to an ecclesiastical court, in a 
cause which is clearly of ecclesiastical cogiii- 
satice, does not, lie where there has been' an 
irregularitv in the pnactice. Snufth, ItJj! •pwi'te, 

5 N. & M. 145 ; 3 A. & K. 719 : i H. & W. 417. 
S. P., Jolly V. .Buinon, 12 A. k. E. 201 ; 4 P. & D. 
224 ; 9 L, J., Q. B. 349 ; 5 Jur. 22. 

Where the matter is within the jiu-i,sdiction of 
an ecclesiastical court, the court will not inter- 
fere by prohibition to prevent an adjudication 
upon it, llallaeh v. Camhriige Univor.iity, 1 
G. & D. 100 ; 9 D. P, C. 583 ; 1 Q. B. 593 ; 10 
L. J., Q. B. 20(5 ; 6 Jur. 10. 

Particular Matters— Grant of Faculty.]— The 
■, grant of a faculty to appropriate certain parts of 
■ a parish church is within the jurisdiction of the 
ecclesiastical court ; and the court wifi not pre- 


sinne that that jurisdiction will he improperly 
exercised, and therefore will not pr(jhihit the 
ecclesiastical court from proceeding to jiulgmcnt, 
although the faculty prayed for is Larger than 
that court has power to grant. II/. 

Eefusal to Bury Corpse. ] — On the 20th 

Apidl, 1843, a clerk was cited' to ai)i)car and 
answer in the spiritual court, for refusing a 
second time, on tlie 261 h May, ISll, to bury a 
corp.se after dui>, notice, the first whereof occurred 
on or about 17th February, 1810. Upon motion 
for a prohibition : — Hold, that the <lecision of 
the ecclesiastical court, that there were distinct 
offence-s, involved only a question of ecclesiastical 
cognisance as to the construction, and not, simply 
a misconstruction of the 3 ic 4 Viet. c. 86, s. 20 ; 
and that, tliercfore. the proper remedy was by 
appeal to a higher ecclesiastical court, and not 
by prohibition. Titolnnao'/ih v. Ohay/ma/i. 1 
D. & L, 732 ; 13 L. J., Q. B. 59 ; 8 Jur. 316. 

Nonpayment of Church-rate.] — Iii a suit 

by churchwardens, again.st F., for nonpayment 
of church-rate, a lil)cl, answer and reply were 
put in, and certain articles were cxhil)ited by the 
churchwardens with and in support of tlie reply. 
Tlie articles were rejected in the Consistory 
Court, but on appeal to tho Arches Court they 
were admitted. F. then appealed to the privy 
council, and his appeal was referred to the judi- 
cial committee. While the appeal was depending, 
but before any proceedings ha<l been taken in 
that court, F. moved for a prohibition, on tho 
ground that the rate was baci on .ac(',ount of its 
being retros])eetive, and it appeartid to be .so 
from facts stated (ui the pleadings Meld, that 
a prohibition could not be granted on tliis ground, 
the oau.se being before a coixrt, the jurisdietion of 
whicli was not denied, no erroneoas pi’oceeding 
having been taken thci'o, and tho court I’efusing 
to presume that the judicial committtjo wouhl 
' act iucorrectlv. Clande/'ton v, Ftirhir, 7 A. & E. 
713 ; 3 N. & ?. 15 ; 1 W. W. & H. 19 : 7 L. J., 
Q. B. 66 ; 2 Jur. 394. 

A declaration, in prohibitioji, .stated that tlie 
plaintifl! having been libelled in the spiritual 
court for nonpayment of a cliureh-rate, had 
pleaded in his defensive allegation that the rate, 
though gootl on the face of it, vvas asked for atn'l 
intended to be apiJied to the ))ayment of ante- 
cedent debts, and that the court, had admitted to 
proof a responsive allegation, which alleged that 
the churchwardens of a prior yo!ir had neces- 
sarily incurred debts, in consequence of the 
parish refusing to make a rate, and that the 
retrospective rate sub.se(piently became necessary, 
in ortler to discharge the said debts ; — Hehl, 
that, whether the rate, being good in form, was 
or was not vitiated by any design to a])ply it 
retrospectively, ami whether the rate, under tho 
circumstances, was or was not bad, it being 
retrospective, the suit itself was a matter <jf 
ecclesiastical cognisance, and the obj(K;tion to 
the rate was such as the ecclesiastical court was 
able to give effect to, if valid ; and t.hat. it was to 
be presumed, that i1 would correctly afhninist('r 
tho law ; and that therefore tlie plaintiff was not. 
entitled to a prohibition, trri ffin v. Lllin, 3 P. A D. 
398 ; 1 1 A. & E. 743 ; 9 L. J Q. B. 1 27 ; 4 J ur. 409. 

Whore a plaintiff declared, in prohibition, that 
he had been libelled by tlie defendant in a spiri- 
tual court, for nonpayment of a chii I'ch-rate, 
and that he had excepted to the libel on different 
grounds, one of which was as to the construction 
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ot' an act 111' pai-liaincnt. and avorrod tliat tlicl Under s. 0 of the Pul)lic Worship Regulaiioa 
t'xcc])lioiis wc're not tlie subject of ecclesiastical Act, 1H74, it api)eai’iiig after seutence that ihe 
cognisance, and ihcnpou i)raycd For a writ of bisliop was disqualified from acting : — Held, that 
prohiiiition : — Held, tliar. he had sliewni no prohibition might be granted after sentence 

ground for jirohibition, as it did not aiipoar that where the sentence had not been fully executed, 

the court was proceeding to decide on the act and tlie applicant had neither acquiesced in the 
of parliament, or tliat it would decide contrary jurisdiction of the court nor done anything to 
to the common law. Ifall v. M(nih\ H N. i5c 1*. estop himself from complaining of it. Sprjniiit 
4o') ; 7 A. A' E. 721 ; 1 W. W. i: H. :5i»!) ; 7 ,1.. v. 4(i L. J., Q. 13. 781 2 Q. 13. JJ. uaS ; 

Q. D. 210 ; 2 Jnr. 887. ' 37 L. T. ir>;}. 

Prohibii ion will not lie granted against a 
—^ Payment of Legacy.]— -If a spiritual judgment merely because of a defect, 
court go about tf) compel an executor to pay a v. Pcnzauoe (Tjiml). ~>1 L. J,, Q. 13. .''tOt! ; 7 App. 
legacy without a setairity to refund, a prohibition (.'as. 210 ; 4(! L. T. 771) ; 30 W. K. 7.53 ; 4(i J. P. 
vsball go. A'fwf V. IMiiiisoti. 1 Venn 1)3 ; 2 Vent. (j44 — H. L. (E.) 

3.38 ; 2 Oil. Ga. 143 ; 2 Gin Rep. 248. It does not lie after sentence, unless it ajipcars 

by the sentence that the Ecclesiastical Goiirt has 
— — ■ Lease of Tithes.] — in a suit for sulv pronounced on matters cognisable at common 
traction of tithes, in the spiritual court, by an law. alt hough there are several articles contained 
impvojiriator, the defendant's personal answer in the liViel, some of which arc so, cognisable, 
stated a least' oi tiH-rn by tlie ])laiuTilf to a tbinl v. 1 N. & P, (>2 ; 5 A. & E, .31)1 ; 5 

party, by whom they were demandeil, and also D. P. 0. 124 : 2 H. & W. 311 ; C li, J., K. B. 9. 
that they bt'hmgeil to the vicar, and not to the Where the spiritual court incidentally deter- 
plaintilf. Tiio defendant also ]mt in a rt‘S])onsive mines any matter of common law cognisance, 
allegation, that, by immemorial usage, custom, such as tlie construction of an act of parliament, 
and pre,snription. the titlies were deemed small otherwise than the conunon law requires, 
or vicarial, and as sintli due to the vicar and not prohibition lies after .sentence, although the 
to tlie plaintiff ; the plaintiff's [lersonal answer objection does not appe.ar upon the face of the 
tleuied the usage, and the judge assigncfl a day libel, but is collected from the whole of the 
to hear on the suffi(;iency of the jilaiutiii’s jn'ooeedings below. Gould v. Gajfpur, 5 East, 
anstver, and term probatory to the defendant : — 345 ; I ymith, 528 ; 7 R. R. 7{)(>. 

Held, that at this stage of the cause there was After senteneo in the Ecclesiastical Court in a 
no issue on the lease ; that the only matter in matter of tithe, where the question turned upon 
issue, viz, the immemorial right of the vicar, the construction of an act of parliament, upon a 
was ])roj)or]y cognisable by the spiritual court ; doubt raised whether that court had not miscon- 
and tliat there was no ground of prohibition, strued the act, the court directed the pl.airit.ili to 
Beau pit amp (JiJarl) v. Turupr. 10 A. A'. E. 218 ; 2 declare in prohibition, for the more solemn 
P. & D. 4iK! ; 8 L. J.. (^ P>. 232. adjudication of the (iuc.stion. Garo v, Gapper, 

3 East, 472. S. P., TIVriA' y. <SfecZ<-’, 12 C. 13. (^N.S.y 

Custom.]— A prohibition lies to an ecclosi- 383 ; 5 L. T, 449. 

aslieal court, wliere the question of custom or no 

custom is distinctly raised 011 the face of the libel Appeal no Bar.]— An ap]ieal from the con- 
aud answ'cr. Jihodes v. Oliimr, 2 H. lS: W. 38. sistory court to the Court of Arches is no bar to 
Where a custom for a church-rate is pleaded m application for a prohibition. WhilP v. Sfoeh, 
the Ecelcsiastioal Court, and the plea admittetl, ^2 C. B. (n.ss.) ‘383 ; 31 L. J., C. .P. 2(53 ; 8 Jur. 
they may proceed to try the custom; hut, if 1 1 77 ; q L. T.'(>8<5. ' 

denied, a prohibition lies. I) u n )i y. Goateu^ I Att. Semble, the temporal court, proceeding in 

pi’obibition, is not bound by a decision of even 
„ , . • rs-, T T A the highest court of appeal in eeelesiaatieal 

— Breaking open Chest in Church. ]--A ^rnttciL Maphumahie y. (Lmv/), 50 

prohibition ivas granted to slay a suit 111 the . ,3 .P24 ; .1,4 'p. 479 ; 

spiritual court, for breaking open _ a chest in 29 \v. H. (533 ; 45 ,1. P. .584 H . L. (E.) 

the church, and taking away the title-deeds 10 Kemble, the Court of Exchequer h, ad power to 
the advowsoii. Gardiwr y. I rir/tor, 4 lavnilioT^. uf prohibition to the judicial 

committee of the jirivy council, if it exceeded 


. . , „ , , . , . its jurisdiction ; but it could not issue for that 

After Appearance.]— aA defendant cited 111 the subject of appeal. Aiiyflt, Ex parte, 

Ecclesiastical Court must appear before he can ^ C. M. k, R. 74^8 ; 1 Tyrw. & (3. 222 ; 1 Gale,, 
apply fur a prohibition. Lzzit’, 2 A. icE. 974 . k r, 7 r.v- -v-i 

4.3 ; 2 ,D. P. 0. 528. B (I, nom. Itrx v. 1.. .1 ,., jax. .i.a. 

4 N. & M. 7 : 4 L. K. B. 18, 

Upon motion for a prohibition, Ihe court is c. Practice and. Pleading', 

not boOTid to wait tiir the .suit in the spiritiial , t - y-A.. A xt t- i ■ x- : 

court is uetuallv at issue ; if the latter is clearly ■ Motion.]— A proluintion to tho Ecclesiastical 
in progress t owards the trial of a question over K-ourt cannot bo granted upon petition, but by 
wbioh it has no jurisdiciion, proliiliitioii lios motion and a proper suggestion it mtiy. llnCy, 
ffirthwith, Jt'iicrlay v. ^Vnulu/^. 7 I). & R. 3(54 ; furupr, 1 Atk. 5U5. 

5 B. aA 0. 1 : 4'L. .3 .'(0.8 .) K. b! 102 ; 29 R. R. 

I(j7_ Application,] — A prohibition will issue out of 


c. Practice and Pleading. 

- Motion,] — xA proluintion to tho IScclesiastical 
Court cannot bo granted upon petition, but by 


1(J7_ * ’ Application,] — A prohibition will issue out of 

chancery, when the common law courts are not 
After Sentence.] — Prohibitiou lies after sitting, upon an ex parte application to restrain 
sentence, if the Eccle.sia.stical Court has not a spiritual court from trying a claim by 
cognisance of the cause : otherwise, if there is prescription to pew.s in a parish church, Biite- 
only a defect of trial. Full v, Hutchimt, Cowp. man, Ex pavtn and In re, '39 U. J., Oh. 383 ; L. R. 
424, 4.32. 9 Eq. 660 j 22 L. T. 60 ; 18 W. R. 425. 
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In Ecclesiastical Courts.] — On a motion for 
firohibition, the court will not enter into 
<lueHtions as to the practice of the ecclesiastical 
cirarts. Jolly v. Jiainen, 4 P. & 1). 224 ; 12 A. & E. 
201 ; y L. J., Q. B. M'J. 

Affidavits in Support.] — Affidavits in support 
of an application for a prohibition must be 
entitled simply in the court, and not in. any 
can^e. IJvavtt, IJ,c pnrte, 2 1). (.s.S.) 410; 12 
,L. .i., Q. B. (18 : 7 Jur. 281. 

■Where ii was objected to affidavits in answer 
to a rule nisi for a prohibition that they were 
entitled *• In the Queen’s Bench, between 
?il. A. B., plaintifE, .ami \\'. defendant, in 
jtrohibition,’' .and notin the Queen’s Bencli oidy, 
t.)ie court allowed them to be re<ad. Dreedoii v. 
tlupp., y Jur. 781. 

Eule nisi for—Enlargement of.]— A party 
being libelled in the spiritual court for mm- 
payment of a clmrch-rate; m.ade in pursuanee of 
a resolution of the vestry, objcctetl to the libel, 
because it stated a notice to have been given, 
which was defective, and he obtained a rule nisi 
for a prohibition ; afterwards, 1 be notice really 
'gi ven, wliich was good, and which had been lost, 
was discovered, and was subnutted to the court, 
on shewing cause, with an affid<avit, that, by the 
practice of the Ecclesiastical Court, leave would 
be given to amend the libel by an additional 
article, setting out the real notice : — Held, that 
the rule nisi for a prohibition might be enlarged, 
to give opportunity for such ameudmont. Blunt 
V. JIarwood, 8 A. & E. 610 ; 3 N. & B. ,a77 : 7 
L. J., M. C. 107. 

Discharged.]— Where a rule nisi for a 

prohibition to an inferior court lias been rlis- 
charged, the court will not allow the motion to 
be roncwetl, upoji affidavits slating matter nor 
before presented to the court, but existing at the 
time of the original application. Biulcnham v. 
lUnlictU, 6 N. & M. .^37, 

Pleading.] — Pleading an issuable jdea to 
anieles in tfie s[)iritual court is no answer to a 
prohibition, if the spiritual judge has no juris- 
diction over the matter of wliich he has laken 
cognisance. WillUinn, 6 D. & R. 373 ; 

4 B. A C. 313 ; 3 L. J. (0.8.) K. B. 221. 

A declaration in prohibition alleged that a 
question had been rai.sed, and left for trial, in a 
suit in the spiritual court, whether A., was or 
was not a parish : and shewed, by reciting the , 
pleadiiig-s in the spiritual court, that the (luestiou ■ 
was a material question in the suit there. The 
pleiis to the declaration were merely simple 
traverses of other .allegal ions in the declaration, 
and left unanswered the allegation that the 
question of parish or no parish "had been raised 
ami left for trial in the spirit nal court : — Held, j 
that the ])leas were no answer to the declaration, I 
because the question whether A. was or was not ■ 
a parish is a (luestiou not triable by the spiritual | 
court ; and, therefore, the allegation that such I 
question had been .raised and loft for trial in the 
.spiritual court, ought to have been either 
answered or denied by the pleas. Butland 
(Buhe) V. BagftJiaw, 14 Q. B. 869 ; 19 L. J., Q. B 
234 ; 14 Jur. 715. 

Costs.]— The 1 Will. 4, c. 21, b. 1, does not 
. enable the court, when a party has declared in 
prohibition and succeeded, to grant .him hi? costs 


y. ArPKAJ.. 

To Privy Council.] — Rule, l i of the rules for 
appeals in eeclesiastical and marilime causes 
ajiplies to au .a](])eal from the Arelies Court, as 
to the form of articles of eharge against a clerk 
■for heresy, although he contumaciously refused 
. to appear to the ci'tat ion of: that court, i^ltappard 
Y. Bennett. 21 L. T. daU— P. 0. 

In such a case, therefore, as well , .as in: the 
OTd.inary ease where au appeavane.e has not been 
entered, the appeal shall not st, and for hearing- 
before the, judicial committee until a period of 
four months has expiretl from the bringing in of 
the petition of a})peal. 7 A 

A party is not bound to appeal from an inter- 
loeutory d(!erce, though he might by so doing 
have raised tlie whole (pioslion at issue on the 
appeal from the delinite sentenee. Jonen v. 
(rouf/h, 3 Moore. P. t!, (n.s.) L 

No api>eal was interp<wed from au interlocutory 
judgment of the Arches Court., adraittingurtielcs 
of charge against a clergyman ])roeoodctl against 
under 3 ic 4 Viet. e. 86 ; — .Held, that the appellant 
was not coneluthid by the admission of the 
artleles, and that, it was eotnpetent to him, upon 
.appeal from the liiial sentenee, t o open the finding 
of the interlocutory judgment upon the articles. 
Willifinia V. thiliehiiri/ (Bidinp), 2 Moore, P. (!. 
(N.s.) .375. 

rfeeus, wilh respect to the resjamdeut who had 
adhered to the ajifieal, IIk 

The court will not alhtw an appeal from its 
decision as to the admission of articles, uidess 
some important ])rin.e.iple of law is involved in 
such decision. Martin, v. MacJamor/iir. 36 L. .]., 
lice. 2,5. 

A. being a stipeudiary eur.alo within a diocese, 
the bisiio]), after due notice and impiiry, revoked 
his lieenee. Ih' apjiealed to tlic areliluslmp of the 
])rovinco under I 2 Viet. c. l<i<‘>, s. 98, and tiic 
arehbisliop confirniiid the revocation : — Held, t.hat 
neither the 2 ik 3 Will. 4, c. 92, and 3 & 4 Will. 4, 
c. 41, nor the 1 & 2 Viet. c. 166, authorise the 
privy couneil To m;eivc appeals, except in the 
cases tnentioiied in 1 A 2 Viet. c. s. 6, from 
tlie decisions given by the anshbishops under 
1 i; 2 Viet. c. 106. Paole v. London (JUntioji), 
14 Moore, P. 0. 262 ; 7 .Jur. (.N'.s.) 347 ; 4 L. t. 
224 ; 9 W. R. .iH.n 

Under 25 Hen. 8, e. 19, an apjioal lay from llie 
.archbishop’s court to the delegates in ail spiritual 
c,auses, whether touching the. king or not, and 
therefore by 2 .'o 3 Will. 4, c. 92, ami 3 A -1 Will, 4, 
c. 41, s. 3, there is an appeal in such cases to 
the judicial eommittei' of tlie privy eouncil, 
whose decision is final. Gorhtin v. Lh'oter 
ijiiidiop). or Ed-eLer {Bishop),, Lie parte, 15 
Q. B. .52; 10 0. B. 102; 5 Ex. 630; 19 L. ,1., 
Ex. 376; 19 L. ,)., 0. P. 200; 19 1.. ,J., Q. B. 
279 ; 1 f Jur. 480, ,522, 87(i. 

Semblc, that the 24 Hon. 8, c. 12, s. 9, wliich. 
in matters touching the king, gives an appeal 
from certain ecclesiastical courts to the up])er 
house of convocation, is repealed by 26 Hen. 8, 
c. 19. Ih 
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PromEefusal of Archbishop.] — Anai>peiil year, created by his predecessor, is uaex]iii'ccl. 

lies to licr ^lajc^ty iu couudl froui the refusal Bor d. /urJ?/ v, Ctjyfor, R. & M. 237, 
o! tlie tu’clibisln)]) in exereiso his jnvi.stiietioji to A rector succeeded to the rectory, upoii the 
•chc n bidiop in respect of eocle.siasticid offences, death of the former iucunihoni. iu April, IHltJ. 
Ih'nd, Kr parCr. or Jlrmlx. CanterMry {An'h- A. and 15. were then iu possession of the p,iclie 
hi.slioi)). ,),s' L. .1., p. ('. ; 13 P. I), 221; o9 lauds,havingbcenteuantsoftheformcrineum- 

L. T. 909— P. 0. bent, .and they continued in pos.se.s.sion until 

. , after December, ISK), when the rector conveved 
^ — Beheanng. An apj.cal iroin the Arches the lands to trustees for seeurinit an auunitv-;— 

( ourf was heard ex parte and judgment was Held, that the latter could not maintain' an 
.dCveird. Bef.nn any report was pre.sented to ejectment against A. and 1). without yivingtirem 
he Maji'Ntj an iijiphcatum was made to rehear notice to unit. Doc d. Confeit Simerrillr. 
the aj.peal on the gromul that the respondent f; p. 5. q. 12« : 0 IJ. & 11. 100; o L. J. Co.S.') 
was unable to insfrud’ counsel ui the hea.ring, or B 28 

to appear in person through ill-health, and on the ’ V . : - , - ^ 

.ground tluit the jiKlgment was binding ujiou all Mortgage.) — vicar is a iiensou having a 

* rehear the appeal, limited interest within the meaning of .s. 3 of the. 

V. / < Moore. P. (.. (ir..s.) m ; Landowners West of England and South Wales 
-b ij. 0., Ecc. Land Drainage and Inclo.sure Gompanies Act. 

To Court of Arches-rrom Archhishop.l-An .glche land thereunder. To 

.ap]>eal lies to the (huirt of Arches undtn- 3 -1 % actum under such a mortgage 

Vicf.c.80,s. l.o.from a iudgmont of a <liocesan tbo patimi of the living is not a necessary 


Viet. c. 80, s. 1.0, from a judginout of a. diocesan 
court presided over by the Archbishop of Canter- 
bury, in cnuseipience of the bishop of the diocese 
being tin; patron of the })refevment held by the 
])art.y proceeded against. JJn»l.w>i, Ex parte, 7 
El. Bl. .315 : 20 L. .1.. Q. B. 178 ; 3 Jur. (N..S.) 
439 ; 5 W. li. 320. 

Security for Costs.] — A criminal suit 


liartv. Goodden v. Colcst, 59 L. T. 309 ; 3'0 
W. il. 828. 

A demise of glebe by an inoiunbcnt of a 
benctice, with cure of .souls, to secure an annuity, 
is void by 57 Geo. .3, c. 99, reviving 13 Eliz. c. 20. 
Shaao V. Prifxha rd. 5 M. A fty. I'ijO ; 10 B. ic C. 
124 ; 8 L. J. (O..S.) K. B. 133. 

A I'cctor, ill December, 181(5, granted, bargained, 


under the Church Discipline Act (3 A 4 Viet, ^nnl demised the rectory and all the glebe 
■c. 80) having been promoted against the inonm- Imnls, tithe.s, Ac., to a tru.stee, for .securing an 
bent of a parish, and proof given of the charges nnnnity for a term of years, if he, tlie rector, 
made iu the articles in the suit, the bishop of the «hoiild so long live. I’liis conveyance having 
diocese jirononneed sentence suspending the '■‘ceii made after 43 Geo. 3, and before 57 Goo. 3, 
-defendant for two years ab officio et benefieio, valid convejamce, and j)as.sed the legal 

and condemning him in the costs of the pro- estate to (he irustee. Boed. Goafeft C!oi/i(if’ri//(\ 
eeediugs. The defendant appealed to the Court Y ^ 5 Ij- *1* (o.R.) 

-of Arches. On motion on behalf of the bishop, -8. 

wlio had ])romoted his own office and appeared 

-as respondent in tlie appeal, the Dean of Arches, "L — Action Owner of Rent-charge under 
oil jiroof that the defeiidaiit was in a state of Drainage Act — Ecclesiastical Co^issioners, 
poverty, and had not paid any part of tlie costs Parties.] — See lieofiiah IVidoinn’’ Fund 

in which he had been condemned, ordered the v. Crani, col. 1339. 

■defendant to give sccui'ity for the costs of flic 

sqipeal iu the .sum of Ittdf. within four months iJidosure Act — .Mlotment to Vicar and 
from the date of making the order for security. “Successors” — Vesting.] — Where, under an 
O'M'alhui V. Forio'ndt {Jlldioyi), [1892] P. 175.' inclosure act ,-ind an award, land is allotted to a 

vicar and his “successors” in re.spect of the 

Prom Commissioners.] — But no appeal is glebe, such land vests in fee simple in t.he vicar 

given by 3 & -t Ahct, c. 8(5, cither to the Arches not as an indivklual, but .as an ■ ecclesiastical 
Court, or tbenee to the jirivy council, from the corporation sole, subject, however, to the statn- 
ileeisiou of the commissioners, on the regularity tory restrictiun.s on the alienation of ecclesiastical 
•or the irregularity oJ' the proceedings before land. Castle JBjf.liam. (ITcff?*) and Midland 
them. /87//(/«<)/iV. i'7rtwa?4A', 4 lloore.P. C. iJy,, Ah- (54 L. d., Ch. 11(5 ; [1895] 1 Cli, 

385 ; :3(5 L. J., Eec, 28 : L. il. 1 P. C. 433 ; 1(5 348 ; 13 11. 24 ; 71 L. T. (506 ; -43 W. R, 156. 

,L. T. 724 ; 16 W. R. 8, 

-n i. • n ^ • -..r •• Kcceiver.]— A recoiver wlll bc. appointed ovcr 

By Party in Contempt for disobeying Monition.] the tithes and glebe of the grantor of an unnuity 
—A party in eout einpt tor not obeying a monition, ^vlio has charged it on the benetico ho had at tli'e 
whose conteiujii- has been sigmlied under .>.1 lime of this grant, and covenanted Lo charge it 
(Ten. .5 c ]2/, andawnt decontumacc capiend() any benefice he might tJiereafter iiossess, 
extracted against hini,^ is not. pi'cchided from being jironioted, if a sufficient arrear 


not. pi'cchided from 


.njipealing Inmi th(‘ principal soutence, though the annuity is duo. Stroraui v. Ormsho, 2 
pronounced in pienaiu ; ju-otest against per- ,Ko". 55. ” 

mission to a])])cal under sucii circnni.stances 

...vei-ruled. I/arrison. v. narrlwn, 4 Moore, P. C. Neglect of.]~<She ante, XIII. PROPERTY — 
.K) ; () .Jur. cS.JJ. 5 _ ijujApidations, col. 1277. 

XX JX. GLEBE. letting.] — S'cc ante, XIII. Property — 

3. Leases, col. 12(59. 

Rights of succeeding Incumbent.] — An incum- 

lieut of a living may maintain a,n ejoctment Compulsory Purchase of,] — Sec ante, XIII. 
■against parties in posse, ssiou of the glebe lands, Property — 4. Purchases FOR Public Uedek- 
■tliough the current year of tenancy from year to TAKINGS, col, 1274. • 
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ECCLESIASTICAL LAW- 


As aa OTjjectioa to Title on Sale of Land, ]— 
iSVv> VEN’DOIt AKD PlTKCHASEK. 

Abatement or Compensation in respect of, on 
Sales of Land.l— )SVy; Yendoii ajjd PuiiCHASBii. 


Meaning of.] — Tho commutation of tithes 
does nut nieuii uiercdy the onuimiitatioii of exist- 
ing' titlie.s into a reiit-elmrge settled at tlic 
moment. ])nt tlm eomrautation of the right to 
lake the tithes intothe i-iglit to takea rent-charge 
in lieu of them. Wahh Tr'mmi'r, iit> L. J., 
Q. B. H18 : L. It. 2 H. I.. 208 : 16 L. T. 722 ; 15 
;W. E.lloO. ' 

Intention of Commutation Acts.] — The iiitcu- 
tion of titlie coinnmtation acts is that the lands, 
on which the apportioiuncnt in oaeli parish is 
Ga.st, and these himls only, shall he liable in 
respect of the tithe payablt; for any lands in the 
parish: and that lamis on which no apiportion- 
ment is (mst shall not he liable to tithe. Wallti'v 
V. lientlcif, t) Hare, 6 25). 

Award — Apportionment Act.] — Award of 
the tithe eommissioners cnmmatbig tithes for a 
rent-charge : — Held. “ an instrument under 
which the rent -charge -was payable’' within s. 2 
of the Apportionment Act (4 k, 5 Will, 4, c. 22). 
Henman r. rearm;. L. E. 8 Eip ("99. 

Confirmed Award— Eifect of.]— A confirmed 
award under Gk,7 'Will. 4, e. 71. .ss. 27, .'>2, is 
final, as between the tithc-ownei's and titho- 
payer.s,bnt does not exclude from furl her investi- 
gation a case bet ween the tithe-owners themselves, 
in which there was. l^efore the award, a just title 
to tithes, which, hy aceiflent and mistake, is not 
brought fnrwanl till after the award is made. 
Olnrhe v, Toni/f', r> Bcav. ,62:'l. 

Land,s. which, on the agreement and aj)puriinu- 
ment (confirmed by the coinTiiissioiiers), are 
treated .as free from tithe, cannot be afterwards 
made subject to tithe. M'alJter v. JJenf'leii, 
9 Hare, 625), 

Principle of Apportionment,]— On a commuta- 
tion of tithes of a parish, the vainer made an 
apportionment, which was objected to hy the 
landowners, and the objectors were heard] first, 
by tho assistant conmii.s.sioners, who received 
evidence for and agaimst tho objections, and then 
b\ the tithe commissioners. 'I’hc tithes of corn 
and grain were ])ayahlo to the rector, and 
modmc' for all other tithes to the vicar. A 
rent-charge, in lieu of such tithes and modu.ses, 
hail been awarded. A., a Imubiwuer, held ancient 
pasture laud of the dean and cliapter of Canter- 
bury, by lease, which forbade him to plough the 
land without licence iu writing, for which ho 
had never applied, nor intendeil applying, but 
lands of the clean and chapter in the same district 
had been ploughed within living memory. Part 
of the land in the parish was woodland. The 
valuer,- in apportioning the rent-charge upon 
A.’a pasture lands, asses.setl them to the vicar’s 
rent -charge according to the modus, and added 
a small portion of rent-charge, to be paid to the 
rector as part of the gross rent-charge awarded 
to him, where it seemed that the productive 
quality of the land admitted of its -being arable, 


its being tilled, but Iie rnade no such 
assessment on the woudhaud, nuti considering 
that a reasonable probalulity existed of that 
land becoming aralde. The objectors disjtuted 
both the fact'i .and the principle of !i.^-^i>ssmciit. 

The commissioners, having iiisi)ectcfl 1ho.('vidciice 

given as above stated, for and against the cibjcc- 
tions, decided that they would , confirm the 
apportionment if they were not- forliidden by a 
superior court Held, that a prohibition did not 
lie. tlie commisdoiiers baviim' aeled williin tbeu- 
statutory jurisdiction, and according to law : and 
that the ’apportionment was right in ])riucii)lo. 
Appleilorr Tithe ('nmmntaihui, Jn /v. S <). B, 189: 

17 L. J., Q. B. .“)9. 

Authority of Commiesioners.] — To a declara- 
tion (as to exi)enscs of a])portiomucnt of a 
I'eiit-charge), the coinmis.siorier,s pleaded first that 
tho grievances conqdnincMl of were eoinmitled 
after the piissing of the 6 <S: 7 Will, 4, c. 71, and 
5 ic (i Viet. c. 5)7, and tliat lliey were committed 
uutier the aulliority of fhc first act, and that 
no notice of action had been given one inontli 
before action ; and. secondly, that the grievancc.s 
were committed .after piassing of an act in IJie 
last plea first mentioned, aiul were done under 
the authority of Hiat act. and they were eom- 
mitted in tho eouiity of 1\1., and nut of I). : — 
Held, that tlie ])le.as were good, and tluit the 
action would lie. Aeland v. linller. 1 Ex. 8;J7 ; 

18 L. J., Ex. 51. 

Jurisdiction, of Commissioners. 1 — eommis- 
sioner lias, by his award, to fix the amount of 
I rent-charge. ])ayable. in lien of tithe, iind, for that 
1 purpo.se, to decide upon the tithahllity of huals ; 

' but he has no jurisdiction to decide tlierehy wliu- 
i is the party entitled to receive the rent -charge, 
Hdirartltt v. Jinnhiini. 6 (J. k; I). 229 : 8 (). Ik 
88.5 : 12 L. ,1.. Q. B. 4.5 : 6 .lur. 1014. 

An act, pass<>d in 1792, for carrying into effect, 
an agreement for vesting lands in lien of title's, 
jiroviiled that nothing in tlu' ae.t shnnld imeju- 
diee the right of the reetor or his sueecssors to- 
tlie rigid of tithe, s and (aisbmiury .stoekiiig in 
I certain specified lands, the modus in the ••The; 
Hroves” and “The Aneient nioses,” and all other 
petty and personal titlie^ not tlierein mentioned 
or roliin|uishe<i. 'Flu' titlie commissioner decided 
that '• The Aneient Cluscs” were not exom}d from . 
tithes; — Held, that tlie tithes on “The Aneient 
Closes ” were not commuted or extinguished by 
the act of 1792. wherefore the jurisdiction of the 
titlie eommissiouevs was not taken away by<)& 7 
Will, 4. e. 71, s. 90. ]Vinferinf/ham TIt'lie.'t. In re, 
81 L. J., C. r. 271 ; 5) ,Jur. (K.S.) 277 : fi L. T. 


Suits pending.] — The commissi, mers 

under the Tithe Cmnmutat ion Act, 6 ic 7 Will. 4, 
c. 71, have no jurisdiction to iutorfert' with .suits 
for tithes which were pending in tlie Court of 
Exchequer when the act was jiassed. (rirdlr.di»ie- 
v. Httmleii, 8 Y. & Coll. 421 : 8 dnr. 882. 

Under tho 6 k 7 Will. 4. c. 71, s. 45 (Til.lie Com- 
mutation Act), the coimnissioners have a d.is- 
crclioua.vy power to determine snils tiieretol'oro 
pending ; bitt, where they intend to do so, .specific 
notice of such intention in ust be given. H 'rihereU 
V. WeiffheU, 3 Y. & Cull. 248 ; 8 ij.J.. Ex. Eq. 1 ; 
2 Jur. 935). 

In a suit for tithes, commenced befoj’c the 
passing of the Tithe Commutation Act, this. 


ECCLESIASTICAL Lm-~Tithe. 


01 AT I when tliu rospou<Icut, who was the root 

-oiuimCiumo^ imS Vi J ot the parisli, olhaiueiUhem. In Odobor of the 

<in a i.iu-tirul.u-,lnv or, «Ii''uhl, same year the parish council passed a resoluti.sn 

n .n|MLtiLul<u 'h^y, ].)]ocee(l to c.anmiite. tliey shmild be Imiulofl ,w,.r tn thoio iv 


iinmiitc. II).. that they slionld be handed over to them for 
,p, . , «y«hidy, but the res})ondt*nt refused 1o part with 

he parties to them. In April, ISUt;, the parish eoiinciJ apiilied 
lua Jsstm, under to the county council under s. 17 (8) of the Local 
nmutatioii Act (lovernment Act, an.l they onlorcd that 


Practice— Biscovery in Aid 1- Tl„. f ui«TO(iy nut the respondent refused to part with 

a<;tion hrou dj im, f b-it.,/ : April, ISHtbthc parisli roimciJ applied 

tlu; lu-oviCvms ,Tf the Titlav^V? A ^ the county council under s. 17 (8) of the Local 

(d Will -1 c rn -ac i d T^b " T” ,1 ! ‘l»^'en"n«it Act, 18‘)L aii.l they onlcrcd that 

act from sustiduiim a ),il] of', R^Jy brV, 'S' iu sucheuslo,ly 

1 he 1 rial of such issue 1/,,. A , } n s council mi-tht. direct. In I’ebruarv 

h Sim. -172; ') L. L, {’'10 278 •' 4 ^])- -A present year the order was drawn um 


i) Sim. 172;' ') L. J {'h' ‘J7't •' 4Ju-^ “ if ''''''' 

, -n. , 4 Jill. ]t)()7. sealed, and served on the respondent, hut he 

Expenses. 1— Expenses ii.currcl f« comply tdth it. The appellaiil then 

nieiit (vf ail attornev i)v laridowin'v? t r 1 Jiiptetj hetore the justices, under s. 28 of the 
proianJi. ,; A Ad, 18(31), for au order that these iloeu- 

-I ipaiish air* mVcM mtnts should lie noted liom the custody of the 

d. e. 71. s. 7.') ■ and t)i,. -itrAnu-ir ii. f paiisli coimcd. llio map-isl i-ates refused bi 

Tcciver the aiiiniintof his liiP w cnm. AA;?.!.*',' dlio order on the yToiind that they had 


■ L e. d, s. 7.'>; and the attorney may therefore 
recov'er ihc amount of liis bill for .sncli .services 
ap-aiiist the landowners who were iiarties to 
V. AnniMiwL 1) 

-U. ,'v: \\ . i.)i, ; 1 ] L. ; (3 ,Jur. 

Evidence,] — A tithe comrautatiou imii) is not , 
under (, A 7 Will. -1, e. 7]^ s. (j-l, adn)i,s.sible. iii 
evidence as shewing- tlie boundary of land in a 


no power: — Held, that the iiia,i4istrates had 
liower to make such an order. Irwh v. Poohi 
(57 L. ,1.. Q. E. 78; [18ilS] 1 Q. B. IW ; 77 L. T. 
8(3'.); 1(3 Wh H.l)8: (31 J. E, 77(5. 


case of disimted title lI7//;A-VA”w A /7AA./;‘A'' 'A'I>n provision contained in s. li) 

•1(3 L. .h. ('h. 'At - n ib J VO W ^ ^ i»«tnmient 

tin. .. nnj'nnrf.nirr tn 'inorcm mi^r nvt.i 


the lithe commisdoiArs f re piibhc evi,Tm2 of djic cnnimissioiiers shall be ab.so- 

?he matters therein .stated, and to lie received .^‘'-^•*''1 

1, ^.-.r 7 7 ,r.,,. ' , '2 'P ^OeilVUl 111 eOlUtV. 111 all rf’SUCets is imt 1 m P a, fA 


as .such, (fijl'ard v. .88 L. J., Ch .■)<)7 

21 L. T. r.7o; 18 WhE. 0(3. ' > • > 


in ecpiity, iu all respects, is not limited to cases 
iu which the person executing the instrument 
has a title to the tithe, but operates as well where 
siicli [Kxsoii has no e-state in the tithe as where 


• HI of the;fithe‘ airnLuiaS i 


J\)Anl sc ia^ Anieiidment ||v,//vv v. iye/zf/c//, i) Hare, (321). " ‘ 

sueli insrriimeut.’'’ ' 'Ifb/ivo- V }/,‘u/}r,/% H-u-,]'^ The intention of the legislature was to pre- 
4188. ‘ <luestions of merger of tithe in all cases 

where deelarations of )uergei' had been made with 
Application for Possession of Instrument of II!!: fiitiving 

Apportionment. 1 -P,y 28 A 24 \ 4 Vt A «)Ts v? err, nieoiis declaration 

whenover -mv iiorsm. , n, ''‘A’ <'> dieir renuidy again, st the party making it; 

le.mlly entSl m’?he^ ( H "’Mention, the merger is 

sluill have i.ossession (.f tlie Aealisl’Ln ^, 1 ^-"'"; ^ttectcl altlmiigh the .sanction ot the commis- 
■eoulinncl iAsfrimient of appiirtionmen’; it sffi ‘-''•‘•‘^“^■'^nsly given. H 

be lawful for any two justiecs of the peace for 

The county or ,b]ier jiiri.s,licti,iii, within wliicli , . . 

flic* lautls iiiciitioEcd in tlic apportiouinciif. arc lNCJ40suiiE ACTS.: 

inV,!S'i.!nu^ r™’" Generally.] _ The commissiouer appointcl 

irtA ,lAt ii.elosure act stated that la, i, Is iu the 

11^,1 u, 1 f , :A ‘AA^ which " extended 

such CODV si ', 11 ' } , At li a cu.st,i,ly only to the lands when occupied by the owners 

r u A AA. .! t 1 •’ A'’* '"f-' tliereof,” or by resi, louts, but that such lands 

Si Irit s,Ah payment of tithes, the 

•u,nl>i’,"itir.n flAt AA '^1 amount of which iiespecitie, I in a. schedule, wiien 

■^v ,.m ■ AV in '“ade ; aiuL, otherwise oceupied, or “ if converted into tillage.” 

•Ill iiifm'ifiniAi /mAi A re.sidcut, owner built ill one of his fields, then 

iuA- l A ‘A, 1 ; A’ ices, and they subject to the modius, a house, attached to it a 
At, A H n ‘‘1 f parte, an, I ma,le au garden, and planted fruit trees on the rest of the 

A ‘sh VA fiol'l :-Hcl,l, that, by the planting of the fruit 

' tree,s, there had not been a conversion into tillage 

m:x7,„ Tur n J. 7 « 7 so as to ,lcstroy the modus, anti render the laiul 

County Council subject to the increase,! tithe. 7bpZ«mM v. IVt/iw, 
— Power of Justices to enforce Order.]— The 42 L. J., C, P. 2S)7; L. B. ti H. L 212 '• 29 L T 

api,cUjnit .L.^was the chairman of the parish r)r,2 ; 22 W. R, 170. 

fiA'Ani was interested in The conversion into tillage of any part of the 

"Ppor tionmeut, ami map ot that parisli. laml, if such conversion ha,l actually taken place, 
A .V'Ai' "f would.not under this award make the whole field, 

iL W., ami kept at his house, lu Alarch, 189.7, but only that part of it which was so converted, 

Piinsb meet mg jiassed a resolution that he liable to the incimsed tithe. Ik 

'll, 'AS'; A'- '•* the.se docHinents, An inclosuro act granted an annual rent of 4.s. 

ivun'.iA /'• ^ ’‘A ^^“‘y per acre to a rector of a parish, in lieu ,-)f tithes, 

.nimuiicl m the p<.,ssession ot his family till and enacted that all allotments and the aunuai 


ECCLESIASTICAL LAW- 


reiit to tUo rectin- f-hould at all times be rateil lord to abate aZ. per am u mi of Ibj' reni t 
pioyortiuuably A\itli other lands in the parish, first two years, in coiiMdcraliun of the coi 
and. 1o prevent the settliii,ir of such i»roportions of the place, and to jnd the farni into repa 
from creating: disputes between tiie rector nnd the tenant to keei) tiie same in ivpair;- 
paiishioTieis. the lector's rate for eter lliereaftcr that, nmlcr the words “free of ail oide;t 
should lie in such ptopoi'tioii to the rates of tlu* the tenant was bound to pay the land la 
palish as the eoninii'-sioncr .should tlx as the pro- tithe connnntal ion reiit-cliar.!,a'. Punxh i. 


portion the vector should pay, coiisiderin.a: the | wt/w, 1 He d. If. &. : 

• nature of a rnoiiev iiayment. The eomniissioiier 0 Jur. (iv.a) dH.o ; S \V. 11. Idli. 


awarded that the vector's proportion should be : 

one-foni'teeii1h part of the amount of the rate Taxes and Assessments, j — A. loti iaiu tn- 

sn made by me sis aforesaid.'’ which ho deciured 11. at a S[)ecifiedrent,y)iiyab],c without luiydoduc- 
to ho upon 1,1 in/. iS,v., the ratable value of tion, except level t.ux, i)ru|)City tax. and land 
the lands in the parish ; — Held, that such award tax v B- covenaniod to pay all tax<‘s iui<l asscss- 
was bad, not beiii^f what the act directed him to ments, except such specified taxes; A., licsides 
do, and that a oif'e founded upon it could not be being owner of the land, was owner of the tillie- 
supported. Heij. x. IIciUHWortli- f/rmwrs, i) L. T. rent charge tiiereoii — llehl, that 11. \vas iiot 
1332 . ' ' liable on such covenant for not flaying the lithe 

Au inclosure act enacted that it should be rent-charge in addition to tlu* ^l)ccified rent, 
lawful for the cotmuissioncr to apportion the -Al/f’cr// v. A’/w/c, 10 L. d., t'. 1’. jttl ; L. U. (t 
rent-charge in lien of tithes u])on such portion as 0. F. 240 ; 24 L. 4’. I}(;2 : ID W. 11. 700. 
he should think lit of the hinds of A. The com - 

niissioiier apportioned the rent-charge upon .all Effect of Commutation — OnLessee’s Covenants.] 
the lands of A, : — Held, lli.at it was not iiecc.ssary — A lessee of tillies is liable on his i-ovenani to' 
to specify the lands. Willovfilihix. Wilhnujhhy, pay rent, notwitlistaiiding the tithes have been 
4 Q. B. 087 ; 12 L. J.. (i. B. 2Sl : 7 Jiir. 708. commuted for a reiit-ehai'ge : his remedy being 

by smTonder of his lease uiulei' t! k. 7 Will. 4, 

Be-Apportionment.j— riidcran inclosure e.‘ 71, s. 88. Taxlun' v. JiuUman, 8 K.x. 80] ; 

act. by which a corn-rent was given to a rector ill LS L. J., Ex. 158. 
lieu of certain dues : — Held, that an apiilication ' 

for ro-ascertaimnent of the amount of the rent On Agreement to demise “Tithe Free.”] 

could take place only at the expiration of one of —Where A., being the owner of land, and also of 
the periods fixed by the act; and. if then omitted, the comniul ed tithes thereof, agreed iiv imrol to 
could unUie made till the next twenty-one years demise to B. tiie land, iithe-freo. at a yearly 
had expired. J/cr/. v. i//a7,vc_7/. 18 Q. B. 484 ; rent: — field, tlial, .although hifore the eoimnu- 

18 L. J., Q. 1). 168 ; 18 Jur. 4D1. tatiori. sucli an agrecmient might have o])era1eir 

Sue alii> Common. as an agreement to demise both tithe and laud 

at that joint, rent, yet the agreement being after 
4. As BETWEEN Landoohd AND TENANT, the coTUinutation, the words *' tit, lu' Hw" were 
surplnsage, since by (» oc, 7 Will. 4, c, 71, s. 8(1. il; 
64 Viet. c. 8 (Tithe Act, 1891), a. 1.] — A//// the owner distrained for the. rent -charge, the 
wnfmet weKJo hetiirm (Oi orriipicr and tururr of tenant would bo entitled to deduct the amount 
Inmla, after the ptminy of th'n^ art, for the iwij- from his rent, ^fryi/i-viax. fflauii.'i (Zafli/), 7 Ex. 
■lue-nt of the tithv-nmt ehuvfje hy the oeevpier, (>80. 

Aiall hi' ‘mid. 

Indemnity.]-— 7\, (Iwdamtion tilleged that the 
Demise.] — The decision in this case, reported plaintifl: was tenant of a furin to tlie defendant 
1 Ir. Ch. K. 401, varied on aiipeal. A deimsc of for a term of years, after the exjdration of 
lands nnd the tithes lliereof does not necessarily which tliere boeanio dtie and payable from hiiiu 
mean a demise of lands and a demise of tithes as to the ecolcsiaslieal I'onimissiotu'rs. money iti 
sejiarate and independent in’ojiertios, but may, if lusiiect of tithe eummtitation rent elun'gi'tl on 
the circtppstance.s of the ease wanant such an the farm and land, wln'eli Jhrm and land were 
iiiterjiffration, be construed to mean a demise of luablo to tlie imyiiieiit of the rent, ns the defen- 
lands tilhefree. Pcmiy x. Devoitithin^l h\Q\\.]X. daiit knew; that, lie having neglected to pay 

it, the commissioners, according to tlie pni- 
. vtsions of the 6 & 7 Will, 4, c, 71, distrained 

Construction— “Charges.”]— A lease oontaiiied for it a stack of wheat of tlie plaiiitifF. lawfnllv 
a covenant that the lessee would jiay the rent being on the Farm and land, and iiftorWai’ds solil, 
reserved without any deductions in re.spcct of any it, in satisfael ion of the sum in arrear, costs and 
taxes, r.ates, assessments or charges whatsoever, charges, and the plaint iJf was deiirived of the 
the landlords property-tax only excepted;— stack, yet the defendant, though he liad notice uf 
Held, that he was not entitled to deduct the these matters, and was reriuesled bv the phiintilf 
amount of a tithe-rent charge paid by him from to inderanify liim. had not indemriilied iiim 
the rent payable to the lessor, for that the word Held, that the declaration shewed no otuise of 
“charges” is wide enough to include it, and is action, the fact.s stated creating no liability on 
not contmed to matters ejusdeui generis with the part of the flei'cndant to indemnify Die 
taxes, rates and assessments, loehwood v. jilaiutiif. Grifuihoofe v. Daiihi- error'). 5 
^ 7-16 ; 25 L. .r., Q. B. 387 ; 2 Jur. (N.s.> 
3'.)2 ; 4 W. 11. 181— Ex. Ch. 


4. As BETWEEN LANDDOHD AND TENANT, 


- — “ Outgoings.” ]—A landlord agi-ecd to let, Set-off.]— Where, in an agreement between 

agreed to take, a farm, for a term defendant and I)., under whicli the ilefeiuhuit 
of fourteen j ears, deteiTumable at the end of the entered upon D.’s land, D. being tben Jossee of 
first seven years, at the yearly rent of 40/., pay- a part of the great tilhes on the land dcmiseil. it 
ablequarterly, ‘-free of all outgoings,” the laml- was agreed that the dcfeudaul should pay 875/. 




ECCLESUSTICAL LAW— 


aiii <u..o uj( M(..ui.U titluAs .— rreld, that the owners of a redoml tithe rent-charo'e from the 

wdnulill nmVhv‘V(T' T' flecisi.m of an assessment committee as to the 

wlmliiul purchased (lie demised farm from JU., rataliJe value thereof, the court of o ar er 

:.(o/f; " nud deduetimis fJom 

to s t oft a pavinent made bj him to the bishop, estimated reriial in resjieet of the rcmurienrtiou 

expired; (he expenses, bad debts and irremilarity in nav- 
iat d ‘ r ,S y* S’bcw_ that the rnents, and tenanfs taxes, and also for tenlnfs 

la ici i\a^ d(- used l.> [). free of rectorial tithes, proiils and for the repair of the chancel of tlie 
;yS Hlipulation that the liarish olmrci^-.-lMcl on appeal! hmtMmt i^ 

a .m ^ < i=J>os, and the absence of a fuidint? of fact that the amount 

b!yw!v of ^ ^ 1 1 y f allowed ior the expenses of eolleetioii, bad debts, 

indcrHeU 4\V p’l ' ^he plainiifl. Forhe.^ and le!,ml and other expenses was insuflicieid to 
’ ■ ''■ '■*■ induce a tenant to take the tithe rent-charge 

Tithe Act, 1891--Failiire hv Landowner to ^‘^’■’ther allowance, the court of rpiarter 

give Notice of Liability of Occupier 1— The ‘dlow-nig a (kductioii for 

county court judire. in < m4dic ate 

under s. 2, sub-s. (i of ihe 'l'ithc Act IS')] has Ti'^^ appear tluit a tenant could be charged with 
only to consuler i^hetha the.e In.s been -mod 

cause for tlie la mi lord’s failure to give the notice "^’^and was also wrong, 

to the tithe-owner, and whether yhe\mian; im! "V nSwfl^"//'' 

been prejudiced by the fa,ilure to do so ; he has ' i‘Jaa"od. Ih. 

not. to construe the tenant’s lea.se or his liahilily 


nor. to construe t be tenant s lea.se or his liahilil y Annual Value for Purposes of Property Tax,] 

thercuudm-. JIinjltPH v. Jfinimpr, rbSOH] 2 Q. 11. In estimating tlie “annual value” of tithe eimi- 
riV p Ja ’ ■*“ rent-charge for the piirpo.se of eliarg- 

o!5 a. 1 . . ijig owner thereof willi property tax mider 

T) R ^TFs A-vn Ta vi-c * amount:, necessarily 

. i.Aims AXD i AXLs. expended by him in eollcetion of the tithe rent- 

Eates— How recoverable.]— Where the owner ‘lalueted. Steren.<i y. Bhlioj), oT 

of a tithe rent-ebargo does not pay the rates to 7/. ',,7 ? 

which he is assessed in respmet" tliereof. the ‘^21 ; a2 J. R. .'>t.S— C. A. 

amount is recovered from one or more of the Eepayment of Money borrowed under 5 Geo 
occupier.s of the land out of which such rent- 4, c. 36.]— The owner of tithe or titlie rent’ 
charge issiio.s, and not from tlie owner of such charge is liable to be assess eel ti a rue mmie 

499 V)i-VS P T borrowed under that act from the public 

’ ' * ’ ' ‘ ■ W'orks loan commissioners for the rejiair of the 

Poor-rate.— The impropriate rectory and tithe «h'irefb iiotAvitlistamliTig Ids c.xemption 

rent-charge of a jnirish,^ and a piece of land lV^'“ Smidlbimex v. EdiiP.ji, 7 

thereuutc appertaiJiing, were vested hUlleaS^ y-{’: f ^ 

bishops of Canterbury, one of whom, under the ’ ^ ‘ 

the basts that t.he curate _s portion would have to to exempt the tithes of the parish from the sowers 

^ tTm yy rate. LV^. v. GondrhUd,\il Bl. &El''l- ‘>7 

—Held, that (t. ought not. in assessing the value L. -J.. M. C. 251 ; 4 Jur. (n s.) 1050 o' ’ ‘ 
of his neeupation for the purposes of poor-rate, ■ '■% 

to be allowed to deduct the sum jiaid to the City of London, ]— By 37 Plea. 8, c. 12 pro- 

perpetual curate, as that wms only a part of the vision was made for payment to the cler<»y of the 

^ Eh A El. ~ii8 : 29 L. ,J,. city of London and their Kucoe.ss(>r.s of a rate 

Vf ‘i'i’i- riiA'lc upon the inhabitants and calculated upon 

Also iAy V. d/irr/ord, 8 B. i: S. 596 ; 3(5 L. .J., the rent of the houses in the city, in this amt 

i -ATr' y* ^ i^^^roral subsequent statutes these pa vniciits were 

i.) W , K. H)3o. de.scribc(l as tithes. A special act pWdin 1881 

— Hea«,,e of Aoo..»,non..]-A ti,I.c rent- 

Charge is to be assessed to he poor-rate, like all in London should ceaisc a7ul be i^xtinguLhed S 
ulhei projieitj’^, according to the sum for wliieh the tithe-owner shouhl receive, in lieu and satis- 
it might reasonably be exiioeted to lei from year faction thereof, a fixcil annual sum, to be lovieiS 
to ^ ear and. ni deeuling upo,_. such amount, it and eoUected in the same manner as the iioor- 
PafH’iilar mtes. Neither the above-mentioned tithes, nor 
c.i.se, .in3 thill,.., o\(,i the expenses lor collecting, the fixed annuiil sum in lieu thereof had ever 
and the allowances for hail debts and legal and been assessed for l.he relief of the poor •—Hold 
other ex'penses, would be necessary to induce a that the owner was riot ratable to the poojvrate 
tenant to lake it. >SL A,apI, (/Jean) v. Zl,„. in respect of this fixed annual sum, a! such Inm 
'r T.r‘ v' ■''‘'‘” 1 ?' payment, and was not a payment 


A. MU lieu 01 tunes ratable under 43 Eliz;. c. 2. 
1 MdaUr- v. City of Limlon Union, 56 L. J., M. U, 


1423 ECCLESIASTICAL LKW— Tithe. 1424 

l-M) ; 10 Q. B. D. 4:-ll ; 57 L. T. 749 ; 35 W. E. . to the plaintiff. Rnhso'iueiiily, tbe laud coni- 
722; 51 J. r. D(U~0. A, j tiiiHsioHoi'K asm’iaincd and c(!rtiliwl tlic capital 

value of the extrafu-dinaryc'hiU'Kc on lh(! whole 
LandTax.]~rheanuiialroiit-charire payable tliat. inasmuch as, bohn-e the 


under the I'lstraordinary Tithe Kedeniption Act, 
]<S8(t, in lieu of the extraordinary char<^e jire- 
vioiisly levied under the Tithe Coinmuiation 
Acts, is not liable to land-tax. Carr v. idurfc, 
d2 T. -1.. Q. B. 177 ; [ISOBJ 1 Q. B. 251 ; r> E. 
1(>3 ; (18 L. T. 123 ; 41 E. 3«5 ; 57 J. l\ 13(1, 


passing of tlie lU’.t of ISSti, tlie e.xlraordiuary 
charge was only a charge on the land cnltivat(>d 
as a hop ground, tlie annual reiit-cliargc payable 
under s. 4 of the act of 188(1 ivas only a cliarg'o 
on (he land so cultivated, notwii listandin,u (hat 
the coniinissioners had assessed it in I'csjicct of 


1(13; (18 L. r. 123 ; 41 W . K. 3b.) ; m J, 1. 13(1, the coniinissioners had assessed il in resjiect o 
Arrears of Bates upon Tithe Rent-charge due the whole farm : and that, tlicrei ore. tlic delen 
before passing of Tithe Act, I891.]~-Having daiit was not liable lo eoniribute tniyards pay 
regard to the, provisions of s. (1 of the Tithe Act, ‘o v .>7. eo'i t 

1891, the machinery under the rqiealud Tithe ^ 1 ’* " ‘ ' 

Acts, 183(5 and 1.837, caimot be aD})Ued to the W. E. 122 ; .58 .1. 1. 18U t.. A, 
recovery of arrears 'E’ I’ates due before the iiass- and Apportionment. J~.SW- 1 lie Extra 

S? a 4 . .-'l Vi..,. ^ 

matter. An occupier ol: lands is, therefore, not 

entitled to deduct from his rent liny money paid 7. PKiisGRlhi'iox Agt ^vxd Statutk of 
hy him after the passing of the. Tithe Act, 1891, LiMiTATUur.s, 

in respect of arrears of rates due before the pass- 
ing thereof. .Such a payment hy an occupier Limitation.]— The Statute of Jainitations can- 
being volinitary, a laudowiier cannot deduct the i"’’! jileaded to a bill for tithes. Marntiois 
amount from payments made by liim to the llunb. 213. 

tithe-owner (Kay, L..J.. dissenting'). .7,)«c.v v. The right to tithe rent -charge in Ireland wa: 


(1, EXTRAOBDINAin' Tl'J'IIE, 


tithe-owner (Kay, L..J.. dissenting'). Jonrit v. 1 The right to tithe rent -charge in Ireland was 
l*otU. (13 Tj. .1., Q. B. 381 ; [18(14] I Q. B. 213 ; i vested in a spiritual eoiporation .sole until 1.S71, 
9 R. 230 : (19 L. T. 849 : 42 W. E. 294 : .58 J, .P. "’hen it was trausfeiTed hy statute to a lay cor- 
:4;p4„p. A. lioration. .In 1877 the lay eorporntion brought, 

an action agaiirst the persons liable to jiay tithe 
(1. ExTRAOBDiNAin’ Titiie. reut-cliarge" to recover six years’ arrears. For 

more than twenty years next before action there 
What Lands liable.] — The power of the tithe payment iiiid no acknowledgment in 

eoniraissioiier.s, under (> & 7 Will. 4, c. 71, s. 42 writing; — ilelil, that the tithe rent-charge was 
(repeaIed),and23tk24Vict.c. 93, .s. 42 (repealed), ‘’tent.” within s, 1 of the Statute of Eiuiitatiuns 
to impose an extraordinary charge mi lands in a Will. 4. c. 27), and not a “composition” 

parish newly cultivated as hoj) grounds or market "’hbiu the e.xee)itiun to s. 1, I'ompositions in 
gardens, is not limited to lamls in a parish in and having been abolished by 1 ii 2 Viet, 

which a district had been assigned at the time ( Biat .s. 2 of 3 A, 4 Will. 4, c, 27, applied 

of the commutation within wliich sneli extra- between the owner and the persons liable to 
ordinary eharge shouM be payable, but sueh *'*'*^*<-‘ ront-eharge ; that tlie lay (joi'poratioii could 
charge may be made although no district liail avail themselves of the provisions of s. 29 in 
over been so assigned. JlunKrlly. Tithe Comniir- favour of spiritual corporations sole: and that 
alom-rx, 40 L. .1., V. T. 2(5.5: Ij. R. (i C. p. .7y(j . the action wjis burred by the la]ise of twenty 
24 Ij. T. 908 ; 19 W. B. 1007. ’ years. Iriith Land Connnimnn V, (Jrmit, 10 

Where hinds, at the time of a commutation ^'as. 14; 52 L. T. 228; 33 W. E. 357 — 

and apportioament, were not liable to, and ilid H. L. (Ir.) 


not pay, any t.itlie.s ; but siu-li lauds ar 


:as instituted for the tithes of a jiar- 


wards iuelosed, and are cultivated as hop tEuilar district in a parish. The wliole tithes of 
grounds, they becnine liable, under (5 & 7 Will. 4. that parish had been demised by goueral words, 
<1. 71, s. 42, to pay tlie extraordinary, cliaige iis.sertc‘d that, the lease had been 

fixed by the comniis.sioner.s to be paiifbv lands l?«‘id'ed with a view to the tithes claimed by t.he 
in the particular district cultivated as hop fPfd- the lessee had jiaid or receivod'aiiy- 

grounds. ]\'ahh Trimmer, 315 L. ,1.. t.^). B. 318 ; thing on acenunt of them : — Held, that the out- 

L. R, 2 H- h. 208 ; 115 L. T. 722 • 1,5 W. E. 11. 5()! .'taiifling lease did not pi event the ojjoratinn of 

nAT,+v,*u„f,'/iY, 1 Statute of Limitations running as regarded 

nSh ! particular tithes claimed. Eh, (/lc«« and 

beloii„mg to two or moni owners, is charged Chtpfer^v, mii<.'i,o\ioxi\\ru\ ]1 ,L, .]., CJh. 3.51 ; 
With one mnount of rent-cliaige by the luiul (5 ,lur 49(5 . i , 

a’fri’” the provisions of The rigid, to tithes as against, an ceclesiustieal 
0) 0 5 .'^1^ Eccleiiiptum Act, LSSfi, cnrpoiatmn aggregate is barred under the 3 A 4 

one ot such ownws who has paid the whole of Will. 4, e. 27, hv nonpavmeiit for twenty yeaiss 
such rent-charge must claim contribution ov Ih . i - > j 

Where, on a bill for tithes of a district of the 

Aoi- ISt'L io 1 f Oouumitatioii iiavish recently brought into cultivation: plea, 

»«* 1 Q n’ 'it S';: ‘'T?"'-’ f 

(59 L T 442' 4'> W E 30 ' txtore the commeucement ot the. suit ; 


right within twenty years (under 3 ik 4 Will, 4, 
c- 27) before the commeucement of the. suit ; 
it appeared from the bill, by waj' of evidciua*, 


iuA Earn was i ohtainod in 1813 in favour of the les,sees of 

eSatS s 0 m, ™ ^hc tithes generally, and whicJi 

h the; might have included this particulai- tithe; ami 

SSSfant and n^rt nm i ^ -^^^hed of the tithes of 

f ndant, and pait contaming the hop ground | the rectory generally, and urns subsisting at the 




ECCLESIABTICAL LAW~Tithe. 


nvoipt of rithes^.^^^Spocrof'^ho ‘S ! evident established by the 

t-r^od: ^ 

I coi.'diu<T]y dismissed. I/j. ' 

is|s|yj;iri;,,““ ;™>;j,. - ;» ..oSl! 

“" = - '"“'-i ™'t^ sriU", «« is siuiS“ 

<iii,c ;„;,, 1 1 ';!' fs' "i i'fV!'\'-y *" .lAi'ill'.'r'"'*^''”''*" ”'■ ‘i« 




-nr,: • . . , .. \r \ , ,V '’i iid(liji.ira,i,o( iK,,- iiarty •— 

iJid disel ‘f "" I 

tlie effertofTiiP "'■’“^ ! ^"risdiction of County Court! A 

; ^ i.11: virsi? r s;;i- m i i ™r.,i ■fit'“"" 

<f exemption ,ie facto^or the thMc nas^ }?, /?, I .d’ mhC, 

t t1!:“’' '■■ "rsi I fti, 

4 “'! «eaiblc (thoiTjCfh the oidnioii nf ii.,. ■ 

.^SaAVtha^th^S **■ 

have' },!dd tlihes'uf.'s Annual Value— Tithe Act, 1891 , 

f'tljer than those f,)r I eW<d 

y Inch the exemption is claimed, and even wheiY- ' 1 wim 1 a 1 ‘'VV?" «. IH of the Inland 

w .„,, „,i„,«, 1 ! 

But :— Held, that, at all evmit.s it is snftletmo i “'lumi.ssioners of taxe.s of tlih 

iFi':;rS,s.,£sKi=3 

that, period been paid. And, t Iierefore, wllero a an nlied'trwl?/’,^ ^'‘^‘'^ 1 ' ^“^7 

IjiU by ii \ictir ior soint^ Dni’tic'ul'ir fitii/i' tbc cuuuifil v<iluc ol Ifuul uiHlcir tlnf* 

'»1.HS ,,„ allc.«a,;m,l;;l, ;lr’,f.“' •'”•',»«»'"■ ■''fc-.-.lornylom* 

<dh‘ge<l ami proved that their lands hud been j in,: t 

•enjoyed tor the pre.seribod neriod ivlthm.f 1 , ’ " entered, to be aseertained fo,- 

mem of the tithes demandid, or anv nioneV in'- 

ether matter in lieu thereof, it was r-l-neld that made -mi r'^ a««««smeut under sehodule D. was 
the court eouhl not notice the fact that tithes 'tf it ^•em ^‘T P"'-’P««^'« "f romission of 

■".ho,. ■„,„ bo™ ,b.. ,bo sa,.,o taoio, 


ECCLESIASTICAL LA.W— Tithe. 


Appeal against Assessment of Income Tax j the tcnaur ■sva> niulev cuviMiant \m11i lii^ liunUoi'i! 
Commissioners.] — ^Where a tiliie renr-cliarge is I to <!(msuuie it nti the I'iiriii, the tithe renl-eliai-gf- 
recluceil under s. 8, sub-s. (i.) of the Tithe Act. I owner soid the wheat only, tlu* Ijiiyt'r to Ihresli 
1881. in eonsequeiiee of a lower assessment under it on tlie preniiie^ and leii\e tlie stiavv. 'I'lie 
schedule !>. ttf the Income 'fax Act, IS."):-}, being value of the wheat wa> -12/.. that of tlie straw 
made by the cummissioners upon appeal from the 20/. :~-Hdd. tiuit Die tithe reiit-eharpv owner- 
.surveyor, the owner may, if he has not had, notice wiis justified in seizing the entire riek, and. 
of, and has not been representctl at, the hearing, altUongli there was otlnn' ])r()perty on tin- 
appeal to tlieni against tlteir {'irevious decision, premises, that the distress was not. t-xfiessive. 
under tlie provisions of sub-s. (iii.) of .s, 8 of the lludoii v. IJi/ton, (> (I. 1>. -127 : 18 L. J., (I. I'. I 
'Tithe Act. ISm. lity. \\ Cunniunxionr.n' of Tthcn- 12.1ur. 021. 


firr liar nMahlfi Dlx!l of JHiirex, Gilmmy Ba; 
partly t‘4 L. .1., Q. Jl. 'Tni) ; [18‘).">] 2 Q. R. 128 ; 


71 : 72 L.T.8t)0; -18 W. 


Srr 'I’itlie Act, ISO] (.">4 Viet, o 
recctil changes in the law. 


,. (U)(i ; o'.) J. ?, but need not he j 


The sworn appraisers by whom the distress 
alued must he ])(rsons rensotiahly compete 


Where Distress not sufficient.]— If tlie half- positions, should 
yearly payments of the rcnt-cliarge are in arrear. i-eeoverin'g tln'in 
ami no sufficient <listross found, an ownei’ of the given to Tandinn 
rent-charge may rc-eovei- such arrear, for a period f,, {u-rear. It fii 


Inclosure Act.] — An, inelosnre act, reeiting- 
that there were owners of old inclosed lamls 
within a parish, provided that the tithes should 
be extinguished, and <-,ertain yearly eorn-n-nts 
substituted, to he ]):)yabh> for ever out of the 
lands to he charged rlierewitli as aforc.said. it 
also provided tlnit tlie rector, in addition to all 
pre.sent jiowers for, recovery of titlu-s and eoni- 
position.s, should Inive the same polvens foi- 
reeovei'ing tln'in as liy common law or statute 
given to landlords for the recovery of rack-rent 
in arrear. It further provided fortheapiiortion- 


not exceeding two years, by iminisitioii and writ ,„e,i( of the rent-ehargi' in case of the division of' 
of habere facias possessionem imder (J k. 7 Will, the land, ami enaete.l' that such .npinu-tioned part 
4, e. 71. ,s. 82. although he may not have of the rent might he recovered from the lamls so- 
sittcrnpred to levy the ari’ears by distress, under charged therewitli. oi- from the owners thoreof, 
s. 81. at the end of each, or any but tlie last, of pi the same manner as the whole yearly corn- 
the half-years; and although, at the end of one j-ents : — Held, that a distress hv the rector for 
or more of .such previous half-years, there may the amount of the rent-charge imposed upon 
have been a suffieient distress for tlie amount imids of a ni'o[)rietor acquired lij- him before the 
vv'n T J /J^^^^t'Chaiyr. In ^ ])assing of tlie act, and also for the amount of 

7V”'. to ^ I'liiit-obarge imposed upon other lands in tlie- 

' . , . , , • . . parish acquired by him since the passing of llie- 

A_ tithe rent-charge owner is bourn . iii esti- act. jointlv, was illegal. lirdfordv.iSaftonthld- 
mating whet lier there IS any sutheient distress on 0. I!. f8.,S.') -l-H) ; 27 Jj. .1., (!. i’ lOo ; 1 

the premises, in re.speet of which the. tithe rent- Jm-. V k.s.) 188. ' '' 

charge is in arrear, to include the value of a. Held, also, that a distress might be levied in 


, , Held, also, tlnit a distress might be levied itt 

growing crop, although not m such a state as to i-espeet of the wliole rent-charge imiKised on all 
come to maturity aiul to he ciqiahliMdreidisab the lamls in the iiarisli heloiiging to the same 
withu! fin-ty day.s fmin the date of entry, owner, upon an occiniier of any part thereoL 
Plimpton IitJie Ito/it-o/tiiri/o,l>i rr,Arni)tn/i, Iff ■ ‘ 

Bx parte, '67 L. J., lix. .“)7 ; L. 11.8 Ex. .“>(i ; 17 ‘ 

L. T. 480 ; Hi W. II. 8t>.s. Judge’s Order.] — 'Tlie judge's onler, under ti & 

* 1 A i. 7 Will. 4, c. 71, s. 82, may lie made on an ex parte- 

Dxsress ineffectua -Arrears not recoverable application. Ifam me remit/, Bent-rJianje, In re, 
ly Sale ].---I>,y the i./th section of the Tithe q'Ax. 87 : H) .L. J.. Rx. (>(>. 

Commutation Act (b Sc v Will. 4, e. ’/ 1), the sum 

theiieeforth jiayable iii lieu of tithes is declared Costs of Eule to set aside Order.]-— The court 
to be ■' in the nature, of a rent-eharge issuing out diselnirgod a rule obtained for sotting asirlo tin- 
of the lands charged therewith.” Lands in order so made, without giving an v directions as 
respect of which a titlie rent-charge was iiayable to the costs of sliewing' cause Held, that the 
lip'ing become improduetive. and the remedy by co.sts upon the rule were pro])crly taxed as costs- 
distress and entry liaving become inetfeetual ; — of the in(]uisition, for whieli Hie writ of liaberi' 
Held, that the sum payable in lieu of tithes is facias j[)Osse.ssioiiem might i.ssuc. K /'..I L. M.k 
not by the statute rendered a charge on the !>. 878 ; 11) Ij. J., Ex. 807. 
inheritance ; and that the owner of the ren)> ■ 

charge was not entitled to claim a sale of the Double Costs.] — 'The owner of a tithe rent- 
lands in order to recover the arreai-s of his rent- charge distraining, and afterwards obtaining 
charge. Bailraj \:.MiidJ,am,7AlL. 1007: judginenr in replevin, is not entitled to double- 

80 Cli._ 1). 84 ; r.8 L. T. 13 ; 83 W. 11. 770 ; 48 costs under 11 Geo. 2. e. 1!), s. 22 ; neither, e.oii- 
J. P. fitiO, sequently, is he entitled to the " full and reasoii- 

_ . -r.. 1 indemnity as to coshs,” substituted for- 

Excesssive Distress, J--A charge of 2,9. (W. })cr double costs bv 5 & 0 Viet. e. 1)7. s. 2. yomnluim 
day for a man in possession of .a grass crop dis- v. Berer, 8 C.'B. 5(50 ; 7 D. & L, 288 • ID L. ,1. 
trained for arrears of rent-charge less than 20/. C, p, 12D. ' ’ ' ’ 

in amount, is exee,ssive, notwithstanding 57 Geo. 

3, c. ‘.13, s. 1. II. Companies Act, 1862.]— An injnuotiou will.' 

A rffik of wheat of the value of 62/. was seized not be granted under this act, ss. 87 & 188, bi- 
as a distress for 80/., arrears^ of a tithe rent- restrain proceedings under a- distress for arrears- 
charge. It being doubtful in point of law of a titlie rent-e.liarge. Trimmran deal, Iron- 
whether the straw eoulil be sold, inasmuch as and Steel Co., In re, 24- W. R. DUO. 


Costs of Rule to set aside Order.] 


ECCLESIASTICAL LAW— 


b. By Action. 

Wlien Action lies,] — An inclosniv act enacted 
that, where the rent -char, u'c apportioned in lieu of 
tithes by vii'tneof the act should he uinjiiid for 
thret* montlis, the rector .should have sueli and 
the like powers and ruuiodies for ineoveriiitj: the 
same as ])y the coumiou law or statute are j^iven 
to huuUurds for the recovery of rent. Semblo. that 
ail action would lie by the rector. WilloiKihhii v. 
WiUonahhii, I (^. It.' (hs? ; It> L. .1.. Q. j't. ittl : 
T.Jiir. 7S1H.' 

All: iuclosure act. reciting that there were 
owners of ohl inclosed lands within a jiarish, 
provided that the tithes should be extingnished. 
anil: certain yearly corn-rents substitiitefl, to be 
pa,yable for ever out of the lands to be charged 
theiewith as al'onsaid. it also provided thai the 
rector, in addition to all present powers for 
recovery of titlies and conpiositions, should have 
llu' sanu' jiowers for reeoveriiig theiu as by 
common law or statute given to landlords for 
the recovery of rack-rent in arrenr. It furtiier, 
having jirovideil for the aiiportioiunent of the 
I'cnr-eluu'gc in ease of tlie division of the laud, 
enacted that such ajiportioned part of the rent 
might' he recovered from the lands .so charged 
therewith, or from the owners thereof, in the 
same manner ns (he whole of the said yi'urly 
corn-rents were thereby made recoverable ; — 
Held, that the vector could not maintain an 
action against the ownei's of the land for the 
recovery of the rent-charge thus created. 
B<-(Jfo)-d V. Sititoii ColdfirUl. 3 C. 11. (>'•«•) ; 

27 L. J., C. 1’. 105 : 4 Jur. (x.s.) ISil. ' 

Eecovery of Arrears — Contribution.] — The 
defendant was the owner and occniiier of certain 
lands in the parish of P.. which by a private act 
were eluirgcd witli tlie pay incut to tlie vicar of 
27n7. in lieu of all tithes. The act provided that 
if the animal routs were in arrear, the vicar was 
to have such and the same powers and remedies 
•for recovering the same as by the laws and 
statutes of the realm are provided for the 
recovery of retd- in arrear ; and also that, if no 
sufficient distre.ss was found on the premises, tlie 
vicar miglit cuter and take possession of the 
same until the arrears were satisfied. Four 
years’ arrears of the animal rent accrued in 
resjieet of the whole of the lands charged, during 
the whole of which period the defendant was the 
owner and oceuiiier of a portion only of .such 
lauds : — 'Held, that the vicar might maintain an 
aotioti of debt against the defendant for the 
whole amount in arrear. the reirietly by real 
aclion, whieli was a higher remedy than the 
action by debt, having Ijoen abolisliod iiy H & 4 
Will. 4, c. 27, s. 8(!. And held, farther, (hut the 
defendant had his remedy in an action against 
the eo-owners for eontriimtion. f'lir'hstir v, 
fiarhr, 5:5 L. J., (,). 15. 5:57~(.’. A. 

Persons entitled in Moieties.] — A. and 15. were 
entitled to tithes in equal moieties ; 15. under 
niislake I'cceived tlie whole. A hill filed liy A. 
against I>. for his inoiely dismissed with e.osts. 
('larlto V. Yiuui(\ Ynuiuj v. Yo)tij(\ 5 15cav. 5;2H, 


, tithes. Prijfun v. Wat/mn-, 2 G. & D. 750 ; S Q. B. 
(558 ; 11 L. ,T., Q. 15. 271 ; 15 Jnr. 85(5. 

Proceedings before Justices.]-.-, Since 5 & 0 
Will. 4,: c. 74, if any tithe, oblation or conqiosi- 
tioii, not. e.xeepted in 7 & 8 Will. i5, c. (5 (made 
perpetual by 3 k. 4 Anne, e. 1 8. s. 1 ), or exceeding 
10/. yearly value, due from any one pienson, is 
in arrear, it must be jiroeeeded fur before two. 
iustico.s, and if the title of the clainuuii. or 
liability of the party .sought to be charged, is 
undisputed, two years’ arrears may be there- 
recovered ; whereas, if such title or liability is 
denied viva voeo before the justices or at any 
time in writing, the elaiinant might proceed, by^ 
.suit ill oipiity and reeovei' six years’ arrears,. 
Jlobinxon v. Puiuliqi^ 10 M. & W. ll. 

On the hearing of an appeal at ipiarter sessions, 
imdfir 7 & 8 Will. :-5, e. (5, s. 7, against an order of 
justices for the payment of siiiail tithes, oblaTinns, 
i &c., the respondent may adduce evidence addi- 
tional to (hat given before the justices. J'nf. v.. 
HulL 85 L. .h, M. C. 251 ; L. K. 1 (j. B. (582'; 12 
Jur. (N.s.) 81)2. 

j Contribution of Proportion of Rent-charge.] — 
An order for payment of eontrilmtiun of a [iro- 
portiori of the tithe rent-charge, under 5 & 0 Viet, 
e. 54, s. 1(5, afrer stating that complaint was 
made on oath befori' the two justices signing the.- 
order of the .several matters required to give 
jurisdiction, iiroeeeded, "and now at this day 
E. PI. and 15. W,, (lie {larlies aforesaid, !i[)poai- 
before as the undersigned justices, and we, 
having examined into the merits of the eom- 
idaint, do, in pursuance of the statute in that 
ca.se made and provided, determine,'’ &c. : — Held, 
that there appeared no siiffieient determination 
of the fuels of complaint, and therefore that the 
order was bad on the face of it. iteq. v. WiU.Ums^ 
18 Q. 15. 8'.):5; 21 L. .)., M, (A ‘150 ; 1(1 Jnr.. 
i 10(15. 


Small Tithes.]— The-5 & (5 Will. 4, e, 74,wliicli 
enacted tlial no .suit or other proceeding .sliall bo 
had or instituted in any court for or in respect of 
any tithes withlield, of or under the yearly value 
of ]()/,, took away Hie action for treble value 
given by 2 A :5 Kdw. 0. o, 18, for not .setting out 


Generally.] — Jloeree, u nder the statute 87 .Hen . 8, 
for payment of tithes in London as to warehouses- 
creeled by the blast India Company upon the 
site of okl buildings, and occupied hy them, at 
2.S'. 0^7. in the poiuul upon the value, to bo let, 
without an issue,, no specific customary iiayment 
in lieu of tithes being alleged. Aiitrohunv, Euat 
Indut Vii.. 18 Ves. 5). 

Bill had been filed xindcr statute 87 PJeii. 8, e. 12,. 
fo recover 2.s'. 3d. in the pound for tithes, and au 
issue was refused, under these. civcum.staiices : 
first, mispleading; the defendants not staling- 
customary payments by their answer, but 
adopting ore teiius payments di.sclo.scd by the 
answer' to tlieir cross bill, instead of moving for 
leave to tile a suppleiueutal answer ; .scie<indly, 
the improbability fif establishing those, jiay- 
inerit.s, after two UTi.succes.sfut trials at bur in. 
another cause, St, Punl'n QWurdPii) v. Kotth, 
2 Vhis. & B, 1. 

How computed.] — Tithe.sin tlicciiy of London 
uiuier :-57 lien. 8, c. 12, at the rate of 2.s‘. 3d. 
in the jmund, are to be computed, not merely on 
tlie rent reserved by the lca.se, but oti Ihe full 
annual improved value of the premi.sos to let.. 
T'irhtn- v. (htdiranr, 4 Dc G. M. Ac G. 818 ; 25 
L. J., Gh. 53:-l ; 1 Jur. 8(J9 ; 8 W. B. 254. 

Houses not let.] — The second resolution in 
Shidmoiv V. Jiell (2u<l Inst., (5(5(1), to the effect 
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dint. “ snt:]i houses as were’ never lottcti to farm, 
but inhabited by tho owner, are a casus omissus," 
iuid sliall pay no tithes by force of the decree 
made under 37 Hen. H. c. 12, is not now law. i/y. 


Coni Exchange in regard to its liability to tithe 
under the acl 37 Hen. 8, c. 12. .LotlK v. London, 
Vom ]'U-rhan(ji\ 1 He (i. M. <b 31iS ; 21 L, J., 
Cli. (iSi. 


Meaning of “Ilent.”]~The term “ rent," used I Practice. ]^A bill lies In lluvhLxcIiequer for 
in a deeree. uiuler statute 37 Hen. 8. e. 12. relatiun I iioiiDavnieiit ni t ithes in London, aceoi'diug to 


in a decree, uutler statute 37 Hen. 8, e. 12, relating iionpaymciit nf tithes in London, accoi'ding to 
to tithes in London, means rent actually aiul the decree in 37 lien. 8. Ijawjham. v. liakcry 
bona tide received, witbotit fraud or covin, and Hardr. 113. 
not the annual value of the pi-emises let. Fines, _ . 

to whatever amount, paid on the renewal of Jurisdiction.] — Notwithstanding the statute 
leases of dwelling-houses, are not to be considered and diicrec 37 Hen. 8. c. 12, the Court oi (ibaii- 
as increase of rent, or to be taken into calculation eery has iurLdict ion upon the subj(vt id litluN 
in estimating Hie amount of tithes due, ])rovidod in Loudon. An account was dcciced aci-nidmg 
the rent reserved is equal to tluit at which the i to the improved rent. Another deleiidant, 
houses have been .at any time before let, iSf. ! setting forth hi.s lease at a low rent and a fine. 


PKiil'n {Minor CanonL) v. Crirlicft, 5 Price, M. 


liTonpaymeiit.] — Mere nonpayment of tithes 
under .statute 37 Hen. 8, c. 12, i.s no answer to a 
claim for them ; as it woidd be no answer to a 
■claim for tithes at eounnou law. Nt. Paul's 
{Wimlenyv. Kettle, 2 Ve.s. i.k B. 1. 


setting forth his lease at a low rent and a line, 
and alleging by answer tliat lui had never lieunl 
of any greater rent being paid, there being no 
evidenc.G against it, was held liable only aceoi'd- 
ing to that rent. St. l^tuPs {Wardmi) v. 
Crirkeit, 2 ^>.s. ,J. btJS. 


OV(irdcn') v. AWfZfi, 2 Ve.s. B. 1. Issue.]— A jiarson sues for 2.s-, lb/, per lumnd 

for tithes of liousosiu London, under the statute 37 
Exemption.] — A certain customary ji.aynient in Hen. 8, But an issue was diree.t ed to try whet Iier 
T.fmdou, in belt of tithes, may he good so as to less than tluit sum luul e\er been paiii, although 
■exempt an individual house, if usually made a i there was no proof of any regular nmdus. Jiennrt 
sutticieiit time to acquire the character of eits- ! v. Treppass, -i Pro. ]’. ('. (i.lU. Aflirming Bnnb. 
toniary in the Jlcclosiastical Court, though wifliiu I bXi : (lilb. Fq. Hej). HH. 
time ohneinory, aiidnot general through the place ! 

or parish. St. ’PimVs {Warden) v. Kettle, Ih. ; Evidence.]— The books of former rectors may 
By the Loudon City Tithes Act, 18(H (27 & 28 : be produced in evidence. ui)on_ an issue to try 
Viet, c, 268), s. 7, an occupier of property, which, l whether there h.ad been any variation as to sums 
.although subject to jioor rates, is exempt from ! paid for tithe in London. Jh. 
tithe.s, shall continue to be exenqit in the same j 

manner as if the act had not lieen passed. Jii I Presumption of Inrolment.]“--A^ dctjree eoii- 
18,5(1, the rector of one of the jiarishes subject to j cerniiig the paymeut of Tithes tvithin the city of . 


the act leased the basement, yard, ground lloor : London was made under 37 .Hen, 8, (!. 12, hut no 
and tir.st floor of his rectory lumse for twenty-one i iiirolmeiit of it in chancery could he produced, 
years, re.servii)g to himself the iqiiicr part of the | thougli _tl,ie dccr<?e iipjieared, by a statement in 
house for his own residence ; — Held, that the ' the registry liook of the see of Loudon, to have 
■occupiers of the leaseil part of the rectory were . been given to Archbisho]) Bonner, tlie lii.shop of 
not exemiit from liability. /tV//, v. Fenner, 31 ' Luiidon. to be kept in the regLstry of Si. ikiui's 


Computation,] — Tlio rigid of exemptioi 

from tithes, and thq mode of cumputiiig them ii 


eathetlnd. ds t lu* courts have repoatetlly treated 
tlio ilceree us a liiiidiiig instrument, and the 
citizens have, recognised it by the usage of paying 
tithes according to its lU'dcr, the inrolmeiit nuist 


the_ deanery of St. I’aurs. J;on<lon. Ft. 7V?o!'.s' j be presumed. Mardont/ull 


eolu {JttsJiop), 4 Briee. 65. 


. it (.11. 135. See Mardouipil v. Yount/, 
■ it B. 278 ; R. t M. 3'.)2. 


Deanery of St. Paul’s.]— The deanery-house,: 

or vcsidmiee of the dean of St. I’aurs, is liable to , Pregenption-Dimitation.]-A lav impropri- 
^ i ator of the tithes in a paash within the eitv 

tviU P / ^'having brought an action to recover from the 

Is. PjX. 1 . i iuhabdauts of certain houses within the parisli 

St. Saviour’s, Southwark, l~Houses in st. ' 

■Baviour's, Southwark, shall pav tithe, it peiug I 

the ouly provision made for tlio minister, PooocK \ 1“ had ever been i»ud in respect o 

V. Titinnrsh, Bunb 102 tliose hou.ses : — Held, upon the aiitliordy oi 

’ ■ ' I -‘Ht v. /hr ccr (3 (Jl. ic F. 3M) tluiT (apart 

Consultation on Prohibition.]— By the statute whdtitc) more nonpayment afforded no 

137 Hen. 8, c. 12, all houses in l,omloii shall p^y ! '>iTence even against a lay impropriatoi-, that 
tithe according to their ordinances, except the i the ])ayments impostsl liy 37 Hen. 8, e. 12, were 
houses of noblemen ; therefore, a sunuise that a i '•“T render of tithe.s in kind witliin the meaning 
house in janulon was a prioiy, and discharged | Tithe I'rescriplion Act (2 iV 3 Will. 1, e. 
fronitltlieby the pope’s btil],an< I by the .statute 31 I i)i th‘'d tluU act afforded no dcfcmce, 

Hen. 8, which gave the po.ssessiona to the Crown, I that Hie paymenls inqinsetl by 37 Hen. 8, c. 
will not prevent a consultation being awarded on I “ annuities nr })eriodieal sums of money 

n prohihitioii jirayed against a suit in the i '*P'™ tand” within the meaning of the 
.spiritual court, (rreenw Pipe, or O'rene v. Pqtcr, ! statute of Limitations (3 & 4 Will. 1, e. 27, 1), 

Moor, 912, See Cro. Eliz. 276; 3 C. Dig. 108; 1 ' the .statute 0e= amended by 37 & 38 

Roll. Abr, (>36 ; Hob, 11 ; 11 Co. Rep. 16, a. V'ict. c. 57) afforded a dcfaiiec to the action. 

Pa/jne. LMaiU, 58 L. .1,, Ch, 29S) ; HLAjip. Ca.s. 
Reference — Perm.]— Form of reference to the 613 ; 59 L. T. 568 ; 37 W. jl. 273 ; 53 ,1. P. 100 — 
anaster to ascertain the value of the' London H. L. (E.) 
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Compiilsory Purchase by Eailway Company.] IJotjtJ. oS L. J., Q. B. 122 ; 22 Q. B. I). 157 ; CO 
— Whijre a railwiiv coinpauy is i^iven C‘Oui])ulsory L. T. (w.') ; 37 W. U. 3Sl : 5H J. P. HU). 
powcMS. uiuler a ^jx'cial act, to take ^u’opevty 

suliji'ct to titluis, on comlitioM that the owner oF Mode of Burial,] — Burial in the paTislichurch- 

tiie rirlK's was iiKlctiiiiified. either hy tlieir beino yuj'd is a- common-law riHlit iiiiiercnt. in the- 
sull paid to him. accord in to the last aiiniial ijarishioiiers, but the mode of burial is of eccle- 
fisses.smeiit, oi' Ijy pureliasing tliem under the siastical co,irui.saiK‘.c ; and. ihereforo. the court 
Lamls t.'lauscs Act, 1845, upon ])aynient of coin- will refiLse a inandainus to inter the bod}' of a 
jM-nsalion: and the coniiiany elected to ])urehase pavishionor in an iron eollin. y’c,r v. Cohi'ldtje.^ 
the tirlies ; — Held, that the last annual assess- 2 B. & Aid. 80(! : 1 Chit. 588 ; 21 It. it. 4t)8. 
inent was not toj be taken for . . 

esriinatino' the, eomi)en,-:ntion to lie .so paid. Place of Burial.] — Or to compel a rector to 
J<h(htUe V. ^ddropnlitau and IJintrirt /fy.v,. 4(> | bury tlie corpse of a parishioner in a vault, or in 
J. Ih ^ any partieular part. of a ehurcliyard. i/Z«e/<’- 

iinw’fi, .A'r ywrfe,: 1 B, & Ad. 122. 

Houses pulled down by Railway Com- A prescription hir a ripht of burial in a chancel, 

pany — Indemnity by Company.] — By H7 Hen. 8, clainiefi as belon"inp' to a messua'^e, has been 
c. 12, the inhai)itant', of tlu' iiarishes in London allowed, fl7/r/«y v. O'riJfiUm, I Burr. 440. 
tlierein mentioned are to ])ay tit lies at Hie rate A custom in a [laiish for the inhabitants to 
of 2.V. '.)d. in the jiound on their rent. By !i rtiil- bury as near jis possiVjle to their tuieestors is hticl. 
way net. it was enacted that, where houses in i'V//cr v. 2 Wils. 28. 

these parishes shall be taken for the railway, ' 

after the occupiers sliall liave quitted their Grant of Vault.] — A burial hoard may, uinlor 
houses, and until new iiouses sliall he ereeteil, the Burial Acts (15 k, It! Viet. e. 85. tnid 1(! & 17 
ami occupied, of such annual renr or value tliat Viet. e. 184), grant a grave space to the grantee 
the tithes of .such new houses shall lie equal to and his heirs, and the title to the burial rights 
the tithes payable for 1he houses quitted, the under such grant will desecud to the hciv.s of 
tithes, or payments in lieu of tirhos, ]vayable in the grantee, and will not be vested in all the 
respect of the houses cpiitted (ae.eording to the members of the family of tlie grantee. 3Iattheivn- 
last as,se.ssmunts to the 25th Mareli, IbH!)). or v. ./c/Zi"/'//. 50 L. ,J., Q, B. 1(14; 5 Q. B. D. 2i)t) ; 
animal .sums of uiouey equal to the loss in litlie.s 43 L. T. 7!){5 ; 2!) W. B. 282 : 45 J. P, HOI. 
which the reelnrs may sustain by taking down 

such houses, shall be payable to the j'cetors. By Parol.] — A grant by a rector to an 

The com})any removed houses, and ljuilt others individual, of the exclusive right, of Irarial for 
which wore at once oeeujiuid: — Held, that the hhiiself, his family and friends, in a vault under 
object of the act was only indeuniity to the the church, is a grant of an easement arising out 
clergy; that, therefore, the clergy were entitled to of lainl, and cannot be nnule by parol. Jfrytzu 
receive only what they would liave received if v. W/iifttler, 2 M. & By. H18 ; 8 B. & C. 288; (L 
the company had never iiitmfered with the L. (o.s.) K. B. Ht)2. 
premises; that the eompany was liable to pay 

in respect of houses removed (where no others Burial of Paupers.] — Overseers are not hound 

had been built in tlieir ]jlaces) such .sums a, s were either by eomimm law. or by 4H Eliz. e. 2, to, 
aidually paid to tlie rector, whether )jy agree- bury a paiiyier .settled in their [larish, who dies in 
mont or otherwise, iiji to the 2.5th March, l.SHh ; the jiarish, hut nut in any parish house. Jie//. v. 
that the amount before agreed niion between the Sh’irart, 4 P. tc D, H I!) ; 12 A. iV E. 77H. 
rector ami the oeeupant. and paid by the oceu- Every jjersmi dying in this country, and not 
pant, constituted the *• assessment,'’ and that the within certain ecelosiu.st ieal jirohibitions, is eu- 
amonnt of eompeiisation must be measured titled to Christian burial. 7/>. 
thereby: atul further, that, where new houses Where no such prohil)it,ion attache.s, .scmble, 
had been built ami ocoujiied, the eompany tliat over}' linuscliolder, in whose house a deacl 
Avas entitled to be credited (in rednc.tion of its body lies, is bound by eonimon hiAV to inter the 
general liability TO make compensation) with the l)ody decently; and that, upon this prindjde, 
sums whieii had become payable in respect of where a bo<ly lies in the house of a parish or of 
such ncAV iiouses, and not merely with those a unitni. tlie p.arish or the union must provide for 
which had been actually received therefrom, the interment. Jh. •• 

jMuid4)n and MaolmuiU lly.v. Lettndi^ 

171) : 15 Jur. 1)1)5. lleveisiug 5 Hai'e. ()05. Duty of Parent, &c,, to provide for Burial of 

Child.] — A parent is bound to provide Christian 
burial for the body of a deceased, child, if he has 
12. ()Ttn-;ii Mat'I'icrs iiklating, 'to. tlie means: but, if ho has not the means, though 
, ^ the body remains imburied and beeoine.s a 

Control of Tithe-Owner over Farmer.]— Tithe- mtisanecTo the neighbourhon.!, he is not imlicr- 
owners cannot eonti'ol the lunner in his mode of uble for the nnisaneo, nnttvitlistauding he could 
cull iviit ion or eousumptioii of produce ol his have obtained money for the burial expenses by 
,LO-ouml, m'ovided lie act bomi tide, and without way of loan from the jioor-law authoritias of the 
Iraud. Lewm v. )oi/ni/r, M'Cle. 12!l : IH I’rice, parish, for he is not bound (o incur a debt. 

Mcf/. V. V/mn, 2 Den. 0. C. H25 ; T. & M. (;H2 ; 21 
L. M. H. 39 ; W Jur, 1090 ,- 5 Cox, C. C. H79. 

^ ^ iSfee ^<79)) OliiMiiTAL Law. 

1. DuTiTis AJS'D Rio UTS RESPECTING. Notice to bury without ■Church Service— Ex- 

penses of Funeral,] — ^A notice given by H., 
19 & 20 Viet. c. 104.] — The burial of the dead under 43 & 44 Viet. c. 41, s. 1, of burial without 
is an “ecclesiastical purpose ” within the mean- the church .service, contained his name, but no 
jug of 19 k 20 Viet. c. 104, s. 14. Ilvghes v. address. The vicar at first objected to bury the 
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EigM to recover Costs of Burial.] -Somhlc, tlic meainiur n'f llicaH. 

that IX child or a inure distant relation, being an. bo L. ,1.. II. 

infant, would not be liable upon a contract for rjt 7 j. 7 .'o() -{y "j|" 

the bin’iai iyf a parent or a relation. V. ' ’ 

aiu/jer, ] ;{ M. A; W. 2 ,', 2 13 L. J., Ex. 283. Expenses— Bodi 

But an inhin widow is Imhle upon a contract _Validity of Justices’ Order.]- 
lor her deceased husband siuneralcx])enHe.s. lo. m-ide under ISBco S c 7 “) s t! 

The husband is liable for the necessary exppiso 
of the decent iviterment ot us wife from whom arnouiitiim 

ho lias been separaied, whether the party iiieiir- ^ uhiireliwardeiis and oversee. 
Ting such expense is an jiudertakcr or a more abad human body having heei. h 
volunteer Ambrose y. knrmm, 10 0 . B. nl, ; sliore within their ,ia 

*.0 If. J., 0. i . 11 .,, county treasurer to iiav to then 

Or, whoever the party may be who biineil her. o, th,. .i,.!- • 

7W.v;mm V iimivZ, 12 C B 344; 31 /.[-aj; ;,;;i;ua Seoausci 

L. J., 0. P. 273 ; « Jur. (N.S.) 1228 ; 0 L. T. 4o8. 

Eight of Executors to Body.]— Where a gaoler iiK'Ui'i'ed in or about 

refused to deliver up the body of a person ivho therefore, did not 

had died while a prisoner h! exeeiitioii in his ‘‘“•f shew or troiu whicii it 
ciLstody to the executors of the deceased, unless . Ibi'' . B”'', 

'they would satisfy certain claims made agaiinst 

the deceased by the gaoler, the court issued a .’ l.L, ,, .rj’ ' ' 

peremptory mandamus in the first instance, hox, (.■. O. ob.s ; ij 3 J. L . 2/.). 
commanding that the body should be delivered _. . . . , ir, , ^ . 

up to the o.xccutors. llrf/. v. For, 2 Q. B. 247 ; Disinterring Dead Body.] 

1 G. fe D. odr,. ' belongs to no one. and is tliorei 

There is no property in a dead body, but ilio tyediou of the pnlilic. T1 it li 
executors liave a right to the possession of tlie ff>‘'n^i>d the ecelesiiistieal law 
body, and their duty is to bury it, although there Bs protection ; but, wherlier 
is direction in the will that some other person or imeonseerat ed, imlh 

should cause the bod V to be burnt. 1 R///rfw,s‘ v. l‘'i*i*ii** remains in iuipi' 0 ])erl; 
Wminiiio, ,ol Jj. J., Oh. 380 : 20 Ch. I). OH!) ; .Hi disinterring tlicm arc the grot 
L. T. 275 ; 30 W. £. 438 : i.') Cox, 0. 0. 3<) ; 4(5 v. Mt/, 8 B. 

, J. p. 720. ' L. J., Q. B. 28 ; h. 11. .3 Q. B. (i 

It is a niisdemeanor at e.omin 
Eefusal to bury.] — A elcrgyniaii refused to without lawful authority, a cor] 
bury the body of a parishioner on the coroner’s in a biiryiiig-ground liehmging 
order for burial, the jury having returned a ver- of I’rolestant'dissenters, and if 
.diet of found drowned, as.signiiig as his reason such a charge that the luotix 
that such iierson had died in a state of iiiloxica- removing the body was jiiou 
tion. or was felo ile se : — Held, that the more /fe//. v. klinr/n', Uear. A B. KiO 
. opinion of the clergyman as to tlic cause of death 47 ’; 3 .Jnr. (x.s.) 11)2 : o W. K. 
did not justify his refusal to bury. Cooper v. 21-1. 

JJodcl, 2 llob. Ilee. Eep. 270 ; 14 Jur. 724. 

A suit against a clergyman in the Ecclesiastical r 

Court, for refusing to bury tlie corpse of one of "■ ‘ "• 

his jiarisliioners, was dismissed, on the grouml Who has Eight to take Part 
that a convenient warning had not been given, for anyone, unless he is liiwfu 
I’he court refused an application for a niiUKlainus, lead or assist in reading a burh 
though the clergyman had staled generally, that sccrn,i.od ground over ix dead 1 
he never would bury the body, but allowed the Frio/td, (Llur. (n-.s.) 28U. 
aiiplieant to make a fresh demand. Titohmarsk, 

Frpurfe, f) Jnr. 1.5!). Burial Board— Performance ( 

A clergyman of the Church of England having a breach of tlie ecclesiastical la 
refused to perform the office of interment, after burial board to permit any]iersi 
due notice of the death of a duly bajitised burial service in the conseeratoi 
parisliioner, was .suspended from the minislrv for cemetery unless such peixsou be 
three months, under the 681, h canon of 1603 (2. incumbent to do so, and, a for ti' 
Gun. 602). AiaWf. V, 4 Moore, P, 0. 104 ; person “duly (pialifiod,” llVi, 

6 Jur. 76.5. Jhtrinl Foard, r] 8 !) 2 l 1 0. B. i 


ECCLESIASTICAL LAW—i??/riaL 


the Book of C'ommoj! I'rayc'r, over the corpse of 
4uiy persoti wlio hu.s Ix'cit ]):iptisecl with wnter, 
and in the name of the Holy Trinity, if required 
'io to (Jo, thong!) ilm deceased was never baptised 
'Otherwise than hv a layinan. JJaroft v. Martin, 
4 .Moure. V. 0. 10-1 ; (! .kir. 7Go. 

On Fncoiisecrated Ground, j — The ordinary 
■earoiot (:oni[iel an incumbent by ecclesiastical 
emisure to perform the btirial service on niicon- 
scerated ground in which the only entrance to 
the vault is to he foutid. Jinys v. JC'nujHnilll, 
a Moore, T. (J. (X.ri.) 7!); ;47 ’L. J., Bee. 13; 
L. R. 2 V. (1. ni) ; 18 L. 4’. h k 


3. Htjkial Boards. 

Authority for forming'.]— The l.o &: Hi Yiet. 
■e. 8o, authoi'isiug the formation of a burial boanl 
in a j)arish, is applic.abie to a pavisli not having 
separate overseers, nor sopai'iitely maintaining its 
poor. The i uterpretation clause extends the mean- 
ing of the word to phicos not parishes, having 
separate oveaseers and .separately maintaining 
their own jtnoi', Imt does not exclude parishes 
wliieh for any reason do tiot fulfil tliose condi- 
tions. Ur/f. V. Sti/Unn/ Jin rial Jio/ird, El. BI.& El. 
.2(!4 ; 27 L. J., Q. B.' 232 ; 4 Jur. (K.s.) <148 ; (! 
W. B. 551. 

Appointment of.] — The existence of ji legally 
■constituted burial board for the whole of a parish. 
•<lous nut pu'event the vestry of an ecclesiastical 
district formed out of such jiari.sh under 1 &, 2 
Will. 4, c. 38, and which does not sejtarately 
inaititaiu its own poor, from legally appointing a 
burial board for such ilisti'iet under 18icl9 Viet, 
c. 128, s. 12. V. Tonhridfie (Jirmrcm, 53 

L. J.. Q. B. 488 ; J3 Q. B. D. 339 ; 51 L. T. 179 : 
33 W. R, 24 ; 48 J. P. 74U— C. A. 

Under Local Act,] — By a local act for making 
a township a distinct pai'isli, it was enacted that 
.a now ehnreh and burial-place adjoining should 
be the parish ehureh and churchyard of the 
piirish, aitd a vestry was constitiitoil for pre- 
serving hettev order in Hie parish, and for other 
enumerated purposes relating to the church. On 
a mandamus to convene a meeting of tliis vestry 
for determining whether a burial-, gi'ouml should 
be provide<l under 13 & 17 Viet. c. 131 : — Held, 
that tin's vestry was “ a vesli'y elected under the 
provisions of a local act.” within 15 ic lt> Viet. c. 
85, s, 52. Her/, v. I>etrr.% (5 El. & BL 220 ; 25 
E.‘ .1., Q. B. 271 : 2 Jur. (N.s.) 424 ; 4 W. R. 


Purchase of Parish Land by — Payment into 
Court — Costs.] — A burial board duly constil.uted 
under the 15 A 10 Viet. c. 85, and the 10 A 17 
Viet, c, 134. agree to ])urehuse p:irish lands on 
the lenns uf paying an iinniial siun, the principal 
to lie secured I'ither on the land or iis a charge on 
the ehiii'cli-ratc or poor-]’a(e. On j)et.itiou to 
cai'ry out this agreement : — Hold, that the money 
must be jiaid into court in a gross sum, the divi- 
<lends to })e ])aid to the vendors until invested in 
land, anil tlie costs to be paidby the burial hoanl. 
8cmi)le, the court, will not sanction a perpetual 
char.tre. Jiarrou^ hi re, 3 W. R. 035. 


Parish di-vided.]— Where a part of a j'arish 
may, under 18 & 19 Viet, c- 128, s. 12, appoint a 
burial board for such, part, severed from the rest 
of the parish, the rest of the parish, may, by im- 
plication, .aj)pc)int a separate burial board of its 
own. Viner v. Tonin' idffe fJhurekwardem 2 
EL & EL 9 ; 28 L. .L, M.' C. 251 ; 5 Jur. (N.S.) 
1293; 7 W. E. 553. 

The mere fact that a jiarish has been divided 
into Hiree separate ])arishes for all ecclesiastical 
pnrpo.ses, iiuder 58 Gf-eo. 3, c. 45, does not ])reveut 
the vestry of the old parish from appointing a 
burial board, under 15 & 1(5 Vick c. 85, s, 10 ; 
and a burial board havin.g Ijeen ajtpointed for 
the old parish, and it not appearing that cither 
of the new parishes had appointed a burial board 
under 20 fc 21 Viet. c. 81, s, 5, the court granted 
a peremptory marnlanuts to the ovenseers of the 
old parish to i)ay to the burial board out of the 
pt ior rates of the entire parish the expenses which 
they had incurred, ileif. v. Wnleot Orerseers, 
2 B. &. S. 555 ; 31 L. ,L,‘M. tJ. 217 ; 0 L. T, 320 ; 
10 W. R. 599. 

A burial board of a jiarish comprising within 
its limits several townships, each having separate 
i overseens of the poor, ami separately maintaining 
its own ])oor, cannot apportion the sums to be 
contributed liy the varioms 1owaship.s, unless they 
bring theimsolves within the provisions of the 18 
& 19 Viet. c. 128, s. 11, in -which case the consent 
of a scoretary of state is rendered a necessary 
element to tlieir proceeding.s by 20 &: 21 Viefc. c. 
81. s. 9. Ue/i. v. Wriifht, S Jur. (tf.S.) 2(50 ; 5 
.L.'T. 345; 10 W. R. 8(5. 

Where a parish has been ilivided into separate 
parishes for ecclesifistical ijurposes under 58 Geo. 
3, c. 45, and the vestry of the old parish collec- 
tively has appointed ii burial board and estab- 
lished one burial-ground for the whole parish, 
tlie vestry oil one of the new parishes may also 
ajipoint a burial board under 20 A 21 Viet. c. 81, 

K. 5. Jieff. V. B'nh'of, iS7. Switiii/i Oremeerfi, 2 
B. &, S. .571 ; 31 L. J.’. M. C. 221 ; 0 L. T. 325 ; 
10 W. R. 002. 

Joinder of Parish for Ecclesiastical Purposes.] 
— Wliere two parishes or places, e.'ich maintain- 
in.u' its own poor, are united t,o,gether for ecelesi- 
.asticiil purposes, a buriid board for the whole 
distriet, apjioinled by the vote of the ve-stry, or 
meeting in the tiature uf a vestry, is properly 
constituted by virtue of 18 & 19 Viet. c. 128, read 
in eounectiun with 15 &; 10 Viefc. c. 85, although 
this would have been otlicj-wisc under 15 & 10 
Viet. c. 85. Iteq. v. (Mchi'dl Overseers, 2 B. k: 8. 
825 ; 31 L. ,5., Q. B. 219 ; 9 Jur. Hn.SA 220 ; 7 

L. T. 244. 

Election of Board,] — In a parish under a local 
act, a body called the .select vestry of the jiarish 
had the funet.Lous oil a board of guardians. Tlierc 
was also a general vestry having the inaTiagcmimt 
of the general parochial .airiiirs of the pai-ish : — 
Held, that the members of a burial board fm- the 
parisli, under 10 & 17 Viet. c. 134, s. 7, and 15 & 
' 10 Vick c. 85, .ss. 10, 11, 52, were to bo elected by 
the genei’id. vestry having the managetnonfc of the 
general parochial affairs, and not by the bofly 
, created bv the local act. Jleq. v. OladsUm', 7 
. EL & BL 575 ; 20 L. -L, Q. B. 213 ; 3 Jur. (K.S.) 
441 ; 5 W. R. 530, 


Consent of Ecclesiastical Commissioners to Pilling up Vacancies,] — By 15 & 10 Viet. 

ase of Parisli Land for Cemetery.] — Bee o. 85, s, 12, vacancies in ti burial board may be 
- Watford JJurial Hoard, Kr col. 1339. filled up when and as the vestry shall think fit. 
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P.V 18 & 11) Yicf: e. 128. s. 4, every vacaiKiy shall j .sranieil rn the vicar of (he iiaris 
he falletl np by the vestry within one inoutli after c. 115. s. 2, part of the waste o 
the vacancy : and iu ease of neglect, the vacam-y hurial-grnnnd. To a laTl li led 
tmiy ))e fillfil up by the burial board: — Pleh'l. parishioners setting up a custo 
I hat the vestry might till up a vacancy in the part of the waste as a villa<>e ■ 
board at any time before the Intrial board did so. to set aside the ornnf a dciniir 
tbough not within one rnontli after the vaeaney, Forhp^y. Frrlr.shidirfil Comm, 
Jfrf/.y. iS’outh IFwW Ocmon-n, 5 TJ. & S. S'Jl" : Ch. 97; L II 15 Ifu 51 • ‘Y L 

8H L. J., M. (.1 193 : 10 Jur. (x.s.) 1099 ; 1 () L. tJ I()9 

498: 12 YM-1.87;!. i ^ • , 

|: Waste.] — To convert land i 
4. Rates. jtvaste. Crvuany. Cullen. IC. 1 


^ When can be laid.]— Qutere, whether, under 
58 (let). .3, c. 4.5. and 5!! lleo. .3, e. 134, a rate 
can be laid for tlie purpose of providing addi- 
tional burying-ground. Jlnf/. y. Ahtir.y l.r Ja- 1- 
cpxfernhlrc. JJ.. 2 C. L. R. 1488 ; 3 El. & Bl. 779 • 
23 L._ J.. M. 154 ; 18 Jur. 1052 : 2 W. R. 489. 

If it can. .still a single rate, laid for purposes 
authori.sial by ihesc acts, and also for purposes 
fur which a ehurchsrate can be laid otdv at com- 
mon law, is ba<l. Jh. 

liOans. J— -'I'he vestry of a pari.sh, one for ccele - 1 
siastieal purposes, but dividefl ijito ttvo parts for ! 
the relief of the pour and other temporal pur- i 
puses, appointed a burial hoard, which borrowed ! 
a large sum for the formation of the burial 
ground, uiul by deed charged the fid are rates to 
be levied on part A., and also the future rates to 
be levied on jjart B., for the relief of the poor of 
the parish or any part thereof, with tlie pavmcut 
of the principal and interest. After a time'a sum 
becoming due for an instalment of the loan and 
interest, the burial board apportioned the amoniit 
betw’euTi tlie two parts iu the jiropurtion of the 
value, of the jiroperty in each part a.s rated to the 
Tch'ef of the jjoor. and tlem.aiuled iiaymeut. of the 
ovei’secrs of each jiavt foi' its resiieefive jiortion : 

Hold, tliat rile charge was duly imposed by the 
deed, and the a]i])oi’tiomnent made on a correct 
prinei])le. ifc//. v. ColcuhUl Orenvnrn, 34 L. 

Q. B. 9(i — Ex. Ch, Affirming 2 B, & S. 825 ; 31 
L. .T., Q. B. 219 : 9 Jur. (^n.s.) 22G ; 7 L. T. 244. 


5. CHUEOHyAItDS, C'EMETElUiSS, AKD BUIUAL- 
ChtOUMDS. 

. of.j — A. eonveyed a farm, with a meet- 

ing-house and Imi'ial-gruund, vault and tomb 
thereon, to B. and C. in trust ; as to the mecting- 
hou.se and burial-ground, to permit a society of 
Quakers to use the .‘<amc, so long as they sliould 
pay a certain rent, and keep them in repair ; and 
after the dotormination of that estate, as to tlie 
meeting-house and hurial-grouml, and from the 
execution of the conveyance, as to all the other 
property, ami during the coutlmiance of the 
estate, as to the rent to B.. to ke<‘p the vault 
and tomb in repair, and to permit them to ho 
used for the iidcrmeiit of A. aud her familv ; 
and after the termination of that estate, to 0,’ 
his heirs and assigns for ever : provided that the ■ 
h'ocict 3 ' might take part of the farm to build a ^ 
new meeting-house upon if uacc.ssary Held 
first, that the grant of the meeting-house anil 
banal-ground was void by the Statute of Mort- 
mam (9 Geo. 2. c. 36) ; secondly, that the limi- 
tation of the vault and tomb wa.s not a charitable 
one. Dae d. Ilumqmm v. Ditelu‘.r, 2 Marsh. 61 • 

6 Taunt. 3.59 ; 3 M. & S. 407. ’ 

TheecclesiasticaTcom- 
tnussioners, as lords ot a manor in a parish, 


-‘‘‘i Injunction to restrain.]— .V., liniding 

re I meadow and pasture lands, under a lease of lives 
]- ' renetvable for ever, demised a part of the premises. 
*- to B. for a similar term, with a covenant to keep 
| : and deli ver up the premises in tenantable order. 
See., anil with a power of surrender at tlic end 
of every three years. Tlie assignees of B.'s. 
interest being about to eon vert Ihc premises 
r- into a public cemetery, the representatives of 
A. obtained an iiijunetioii io jirevent tlieim 
Semble, the proposed alteration of the proiieriv 
•- would amount to waste at common law. //uni 
v. Jirown, Sail. A Sc. 179. 

‘J _ Parties to Action.]— The lay rector of a parisli,. 

in respect of his freehold jiroperty in the parish 
" ehiireh mnl eliiireliyard. can niaiidaiu an action 
ill the High Court against a trespasser. .A person. 
^ not resident, in a parish, but. owning proiiorty 
witliin it, iu respect of which lie pays jiaris’h 
I rate.s, is a ‘‘iiarisliioner ” and entitled to .sue ns 
^ such. Dnffen v. fAv/i/c, 58 L. J., Gh. 54*1 • 41 
Oh. D. 507 ; 60 L. J'! 802 ; 37 W. H. 540 ■’ oil 
•' J. P, 501. 

: Jurisdiction,]— The EeelcsiasUcal t.'ourt 

; liavitig full jurisdietioii to entertain an action 
;; and grant relief tti respect of the iutei'lVreueo 
' with a ehnrchwa.v— such as a patliwav within a 
I parish ehureliyard— forming an ajiproiieli for tlu- 
•. parisliioiiers to their jiarisli ehnrcli, the Migli 
Oourt will not exercise jurisdiction in respecc.of 
sueli an interference ut the suit of a parishioner. 

. Marriott v. TarjiUnj, 9 Sim. 279; 7 L. d., Oh. 
245. 

Distance from Dwelling-house.] — Tlie 18 & Ht 
■ Viet. c. 128, which iirovides that no bui-ial- 
grouiid shall he witliin 100 yards of a dwollin-. 
house without the consent of the owner or 
occupier, apjilic.s to all Imrial-givamds. ijrivate 
as well as public. Grimnimi/I Wadvrorth, AW 
L. J., Oh. 78 ; L. R. 16 Eq. 288 ; 29 L. 'J' 88 • 

21 W. R. 722. J . -1 . , 

The defendant, in 1865, obtained leave from 
the hoino .secretary to eonvort a piece of land 
containing twenty acres into a eeuieterv. He 
could not succeed in doing «), and tlie land 
remained umdteivd. Iu 1876 an attempt was 
luade to got up a coinjiany fur tlie iiuriiosc. hut 
the attempt failed. In the fullowdng year ilu' 
planitiiR who was owiuw of a dwell iug-house 
within 100 yards of the nearest part of the land, 
wrote to the tlei'cndaut to tlie elletit that, unless 
he would give an undertaking not to use any 
part, of the laud for a cemotery, he sliouid take 
legal proceedings. The defendant replied io the 
cttect that he had no present iutoiition of con- 
verting the laml into a cemetery; that he would 
not give any undertaking not to do so. if he 
found It desn-able; but that, if ho should hero- 
atter wish to use the property in that way, he 
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hin ’ ’fi ■ h Stated that iaduc 
f>uiT within 100 yardH of the lie,, 
^nthoiit coDsent. Theidaintiff M.'c 
tneed an a ction, and Bacon. V.O., W E 
dociitorv injunction restraining 

oiu usins-, for burial or for a 

tin? dijfistion, or .any part board 
tiiat the injunction must be 
Lt there was no such tJireat or 
any part of the ground for a 
varrant the iiiterferenee of the , 
jnn, su])])o,smg sueh use to be 
'h Ay".?, 5 Gh. D. h-l-d - 


lie _ should not 
plaintiff’s hoiiS' 
thereuiion conn 
grauteii an hit 
the ilefeudunt 
cemetery, the < 
thereof Held' 
dissolvcHi, for tl 
intention to ns( 
cemetery a.s to 
court hy injniK 
unlawful. : C’liu!. 
3" L. T. 238 : 2( 


. was constitnted under 
ami m imrsuanee of the act a 
I provided with money charged 
H and the snrplui 

of the mcoine derived from tl 
the board w^s regularly appliei 
• — Held, that the board 

iiexo, uLso, that an iniunetion in tbn nh-, s.ssesscd to the ineoine tax i 
form conld not, in anv case have b -cu, masnmeh as the pro? 

ported, for tJiat, under IS & lb vEt c los « o' ‘■Pc 1 

Sortr'" within \S;? yaJf \5 "Proi 

•«.«; 

biidcr ]8 ic ]f) Yioj- „ 128 « 0 oi n- ^24 ; 13 Q. B. D. {) ; uO L T 
y“llyOte,h“m„“hoL'“ lrv;ji'iv' jr,” f7'y'*™'‘-EiSlitotBiiria 

separate and distinct jmrish 

crS'pTrtira^s'7-^^ yncouse- to have any righ???‘bimE^hf, 

extendiriP' ir. a. i,. ^ c. 134, the old parish out of wliicl 

STh?i™ “f 'tiSsr 

" ^"ound was lu a fit state for consn 
Jiourd, 6 W. E 


'.'xuHiaen^ation of Grave. 1— A bn,.,-,n r .i 

: :?Skks~ k.Tl^ 
c£-h“i"SrS;y*rS 

IfipsAiH 

sifpiiisl 

SfKSSSrlS 

SSiSSsSiaiSi! 


Under 15 & 16 Viet. c. I 
Charity land.] — a burial boi 
stituted under tlie 1.5 & ic 
report_to the vestry in accorri 
HI Winch it was orroncou.slv 
reporting the merits of tw 
^ one of such sites, being ' 
parish on charitable trust' 
pai-Lsh nothing. The vestry 
favGur of taking the land. 
P™']t of fact, belonging to tl 
held on, charitable trusts for 
parish, but not for general • 
Held, that the report of the b( 
dna that the amount of the 
the_ terms which the court w 
ciceido upon an anulicatinn in' 
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Erection of TomTjstone with Inscription.] — The of a burial-ground, aud there w'asiio revco'Hiou of 
daughter of .a Weslej^an minister was buried in the foe to the cor})nnition ; tliai.if neoessary, the 
the church 3 'ard of the parish Avliere her fathei’ court wouhl ])resume a eonvcy^ance of the, legal 
resided. The incumbent, of the parish refused to estate by the coriioratioii. ^CampM} y.Lhvvjpool 

allow a stone 'with an inscription describing the Corpornlimi, L. K. E(p .ITil ; 21 L. T. 814 ; 18 

deceased as daughter of the “Eevd.” H. K., W. 11. 422. 

“'VVesleyan Ministei',” to be erected over the Held, also, that the notice to treat, and 

grave Held, that the prosonce of the words reference to arbitration, left the question of 
"The Bevd." before "H. K., We-slcj-an Minis- title open. Jh. _ . _ 

ter,” in the inscription, wliieb was otherwise Land pureliased in IKOll^ for an additional 
unobjectionable, was not a sufficient jnstiflcjitioii burial-ground was vested in the reefor and 
for the ineumlx'nt’s refusal to alhav the tomb- ehurchwardons in trust for the iuhabitant.s of 
stone to be erected within the ehurchj’ard. Kc(‘f the parish, and the burial fees wore received by 
V. Smith 4.5 L. J., P. C. 10 ; 1 P. D. 73 ; 33 L. T. the rector from 1800 to 1841), when i)art of tlie 
,794 ; 24 W. R. 375 — P. G. land was taken by a railway company, and the 

purchase-money paid into court, A petition was 
Property in Tombstone.]— An action may be presented by the rector praying for payment to 
- maintained for taking .away a tombstone from a him of the dividends on the investments repro- 
. churchyard, and obliterating an inscription made senting the purchase-money. A second petition 
upon it, by the party Ity whom it was erected, w’.as presented by the parishioners, praying for a 

• aithougli the freehold of the churchyard is in scheme : — ^1-Iold, that the rector was entitled 

the pareon ; as the right to a tombstone vests in to the dividends, St. Jlrfiiiti'n, Jiirvimf/ham- 
the person who erects it, or in the heirs of the pfU'ttU 40 L. J., Oh. 09 ; L. B. 11 

.deceased in whose memory it is set u[). Spooiwi' Eq. 23 ; 23 L. T. r)7.> ; 19 W, E. 9.“. 

V. Breiimter, 10 Moore, 494 ; 3 Bing. 130; 2 Car. A rector who has enjoyed the right to burial 
fSc P. 34 ; .3 L. J. (o.s.) 0. P. 203 ; 28 B. B. 013. fens from a burial-ground, the freeliold of which 
;.See Eitchcooh v. Waltur, 0 D. P. C. 4.57. is vested in trustees, is the person entitled under 

the Lands Clauses Act, 1845, ,s. 70, to the receipt 
Monuments in a Church.]— A custom for the of the rents and profits. Ib. 
churchwardens of a parish to set up monuments By an act reciting the insufficiency of an 
in a church, without either the consent of the existing churchyard, the rector and chirrcli- 
rector or of the ordinaiy, is illegal, Eeclticith v. wardens and other persons were constituted 
Eanling., J B. & Aid. 508 ; 19 il. B. 372. trustees, and em])Owered to enlarge the existing 

Where a rector was cited in the episcopal con- churchyard and to bnj’' land for an additional 
sistorial court to shew cause why the ordinary burial-ground, to be conveyed 1o the rector and 
, should not gi’ant to a parishioner a facuBy for elmrchwardens for the use of the inhabitants of 
, stopping wp a window in a church, against which the p.arish. In 1849, a portion of the land 
it was propo.sed to erect a monument, to tlic purchased under the act was taken by a railway 
granting of which the rector dissented ; notwith- company, am I the purchase-money paid into court, 
standing which the court was proceeding to grant The binial-ground was subsequent ly dosed, for 
;bhe faculty with the consent of the ordinaiy : — burials : — Held, that, inasmuch as the land was 
Held, to be no ground for a prohibiilon, hut mere intended as an addition to the ehiu'chyard, the 

• .matter of appeal, if the rector’s reasons for rights of the icctoi- therein were the same as his 
dissenting were improperly overruled. Bulwer rights in the old churchyard, so far as they wore 

'.V. Ease, 3 East, 217, not affected by tlie act under which the land was 

purchased, and that he was entitled to the 
Application to Secular Purposes.] — Ground dividends on the fund in court so long as it 
'jjonsecrated for burial cannot .be applied to reimained there. Ih. 

secular purposes, nor the bodies of tlie dead A burial-ground ])roviiled by .act of parlituneut, 
•buried in it removed by the owners of the soil but of wliich the rector was the l‘reeluil(li;r, was 
•without the authority of an act of parliament, closed by order in council. Subseiiueutly a 
Beg. V. Tioiss, 10 B. & S. 298; 38 L. J., Q. B. portion of the land was taken for jmblic par] )Oses, 
228 ; L. R. 4 Q. B. 407 ; 20 L. T. 522 ; 17 W. B. ami a sum paid iiitoeourt ; — !reld,1hal. inasmuch 
7'65, as the freehold was in the rector, and he received 

the burial fees, he was cntiflctl to receive the 
Compensation under lands Clauses Act.]— By dividends of the fund in court. IJxerpool 
an act of Will. 3, land belonging to the parish (.Rector'), 'Ex parte, 40 L. J., Gh. 05 ; L. R., 11 
of Liverpool was set apart and dedicated to the Eq, 15 ; 23 .L. T. 35.1 ; 19 W. II. 47. 
use of a burial-ground, and by the sentence of By the Metropolis Improvement Act, 1803, llie 
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W. consisted of the tnwiiKhip of W. and fiv- 
townaln’iis, each oi! tli 
scpaviitc (►verseer! 


Co., In re. (CA L. J., Cli. {!4(> ; [1895] 1 Oh. j 
702). followed, Att,-Gen. v. London I^aroehinl ' 
(Jharifief!, ('.6 L. J., Oh. 242 ; [189(5] 1 Ch. 541 ; 
74 L. T. 184 ; 44 W. IL 395, 

A sale ( o the coiTimissinnei’.s of sewers for the 
city of London, purchasing for tlie purpose of 
street improvnmcnl.s under the ]»ovvers cojiferrcd 
on them by M.iclmel Angelo Taylor’.s Act (57 
Leo. 3, c. xxix.), is a sale under tlio authority of 
an act of parliament within the incaniiig of 
s. 5 of the Disused Burial Grounds Act, 1884. 


"se six tnvvnslups having 
1, sc])arat('. {loor-rale. The 
diich was situate in the 
used as the biiriiihgrourid' 
di until 1854, when it was 
(iouncil, iiinl !i burial board 
>f W. was formed : — Hold,; 

128, s. 1 8. where a, 
■.losed by order in conucil, if it 

„ (ho 

Hery funned 

.. _ ’ I t: and; 

round in qncKtion, being.a. 
’ ' ■ dor, not ))y the 

Ilrq. 

AM- B-.ii-. 


rsand 

above jnecc of land. 

townshi]v of W., w; ' 

for the whole jiar 
closed by older ii 
fur the township 
that, under 1 8 & 1 9 V iot 
I Imrial-gTound h 1 ’ ’ 

is a churchyard, it must be- kept in orde 
churchwardens, and, if it be ' ■; 

by a burial board, then by the burial board 
that therefore tlie ground i ^ 

churchyard, was to be kept , 

burial botird, but i)y the clmrchwarde 
V. JLnIiop Wearmouth Jhiriid Jio 


Building Band-stand upon,] — Motion by 

the attorney-general and the vicar of Old St. 
I’ancras arr interim injunction to restrain the 
defendants, the vestry of the pariah, from building 
or erecting on any yiart of certain disused burial 
grounds any stand, building, or other erection, to 
be iised for the ymrposes of a band-stand or any 
similar purpose : — Held, that the vestry in 
building a band-stand on tlic burial grounds 
were acting ultra vires ; injunction granted, 
Att.‘'Qen, v, St. Puncras Vestry, (59 L, T, (527 ; 
68 J. P. 22. 

Sale of,] — By the. St. Saviour’s, South- 

■warlc (Church Bate Abolition) Act, 1883, after 
reciting that, certain land was then vested in 
trustees upon trust to ap])ly the income feu’ the 
purposes therein mentioned, the land was 
(SB. (5 & 7) vested in the trustees appointed 
by the act, upon trust to apply the income for 
purposes currc.spouding to those of the original 
trust ; and, by s. 9, the trustees were empowered 
1o sell the land or let it on bnilding or other 
leases. The land had formerly been used as a 


discoutinuauee of burials in churcliyards, tlie; 
churchwanleiis sliall maintain such churchyards 
in docent order, and repair the walls and feiices, 
and “the costs and ex]icuses shall be repaid by 
the overseers upon the certificate of tlie . . . 
ohurohwardeiis ” : — Held, that a churchwarden, 
need not yiay such costs and expenses nut of his. 
own pocket before culling upon a vestry, as over- 
seers, to yirovide them, or make a rate for that 
purpose; and that a letter or requi.sition by the 
churchwarden setting out the amounts expended, 
was a sulHcicut ccrtilicatc. Rey. v. St. Mary 
Vestni, Islinyfon, 5i) L. J., (J. B. 4(52 ; 25 
Q. B.‘ D. 523; 6i3 L. T, 223; 39 W. 11. It) ; 54 
J. P. 807. 

Laying out as Public Garden.] — Where. 

a facility had been decreed to issue allowing a. 
cliurcliyard, closed for liurials uiul containing; 
two private vaults, one. in repair and the other 
out of repair, to be laid out as a juiblic gardoUf, 
subject to future order as to how such vaults- 
were to be dealt with, the court made an ort:ler 
that there should be no iuterfere:rice with the; 
vault in repair, but that the vault out of repair 
should be levelled with the ground and tilled up.. 
— Pnile of the court in such cases. St. liotolph 
roitlumt Aldyate (17mr) v. Farishioners (No. 2)„ 
[1892] P. 173. 

On an application for a faculty -to sanction 
the approyiriation of a portion of a cliurchyard,, 
which had been closed for burials under an order- 
in. council, for the purpose of a public garden, 
.the court authorised the construction of foot- 
paths in such portion of the churchyard for the;' 
convenience of the parishioners, and tlm erect um. 
of gates to give them access to it. St. (rcorge-in- 
the-Krust Rector and Chareliwardens, In ' re, 1 
P. D. ,311. 

Faculty for School.] — tinder special 

circumstances a faculty may be grunted for the 
erection of a school on a piirtiuii of a iiurisli 
churchyard, closed for burials by order in 
council. Jiettlson, In re, Ij. R. 4 Jicc. 2S»4. 

A faculty or licence may be grantcil for the. 
erection of a school-house on a yiortion of consn- 


“ disused burial-ground.” By s. 3 of the Disused 
Burial-Grounds Act, 1884, building on any 
disuse<l burial-ground is prohibited, but s. 5 
enacts that nothing in the act c(.iiitained “ sliall 
apply to any burial-ground which has been sold 
or disposed of under the authority of any act of 
parliament.” In 188.5, the trustees, under the 
act of 1883, put the laud up for sale by auction 
describing it in the particulars as “building 
land,” and slating in the conditions that, 
although it was a disused burial-ground, they 
believed that it came within .s. 5 of the act of 
1884, and that they had therefore power under 
the act of 1883 to sell it as building ground. 
The property was knocked down to Mes^srs. 0., 
who signed the contract and paid the deposit. 
The purchasers, who bought for building pur- 
poses, having refused to complete on the ground 
that building on the land was expre.ssly pro- 
hibited by the act of 1884 : — Held, on a sum- 
mons by the tnistees umler the Vendor ami 
Purchaser Act, 1874, that the act of 1883 did 
’under the 


not constitute a sale or disposition 

authority of any act of parliament,” ami that, 
having regard to the act of 1884, the contract 
could not be onforcetl against the purcliasers. 

’■ r,-. ^ 7 7- 


St. Saviour's Rectory Trustees and dyler. In 
56 L. J., Ch. 2G9 ; 31 Ch. D. 412 ; 54 L. T. 9 
34 W. B. 224 ; 50 J. P. 326. 

Eepairing Ground closed by Order ii 
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Ee-intsment.] — The court, is accnstnuicd in 
proper oases to grant faculties for, the removal of 
remains buried in conscc:rn.tcd gru;mcl for the 
sole purpose of such remains lieing re-inturred iu 
other consecrated ground, ;ind wouhl not be 
justified in granling a fneuKy for eiiid)ling 
I'emains to be removed after burial far crema- 
tion. Diro/i, 111 rr, [1S1)2] ?. ‘M) ■ ufi ,1. P. 
841. 


G. h'SKS. 

Eight at Common Law,]---lSro burial fee is ( lue 
at common law, but it ma.y be due by custom in 
anv particular parish. Andrswn x. Camthorne, 
Willc-s, r)3(}. 

Vicar may specially Contract.] — A vicar of a, 
parish, being freeholder of the church and 
churchyard, may make a special contract for tlic 
payment of a fee, other than the custoinary 
burial fee (if any), for the burial of a nun- 
parishioner in a particnlar vault in the parish 
church. XfnUe v. Jh'iilqn>, 48 L. J., Ex. 147 ; 
L. R. S) Ex. 214 ; lU) L. T. GOO ; 22 W. R. 710. 

Eight of Incumbent to.] — Before 51 Geo. 3, 
c. 151, the incumbent or minister of the parish 
of St. Marylohone (which was a lay rectory), by 
hiiasclf or his curate, performed the tlufcy of all 
burials in the parish, and received the surplice 
fees thereon, as jjan of the profits of the living. 
By this act the vestry of the parish waa 
empowered to provide an adtlitional cemetery 
for the parish, and erect a chapel thereon. ; anti,, 
by s. 41 , the lay rector was empowered to appoint 
a burying ministor To officitite in burying the 
doatl in the cemetery, a reader to perform divine 
service and preach in the chapel, and (if it 
shoulfl seem right to the vestry) another minis- 
ter to preach in the chapel, such reatler and 
preacher to receive for their snlaries .such sums, 
as the vestry should apjmint. By s. 89, )iotliing- 
therein contained was to lessen or alter the title 
of the lay rector, or the person for the time 
being entitled to the rectory and advowson, to- 
the ecclesiastical dries, oblations and obventions- 
belonging thereto. By 1 & 2 Geo. 4, c. 21, it. 
was enacted that the parish should remain and 
be one entire and nndividetl parish for all ecele- 
sia.stical and civil purposes. By G Geo. 4. e. 124 
(whereby the four tlistricts were made district 
rectories for certain purfiose.s), the district rectors, 
.were empowered to solemnise marriages : and, 
baptisms, and take all fees for the same ; but 
nothing therein corrtained was to alter or affect 
the law respecting burials or burial fees withini 
the parish. In i.S24 IV. was prc.«eated by tlic- 
OiWTO (in whose hands the lay rectory then wms} 
to the chapel built under 51 Geo. 3, c. 151, and 
thenceforth performed all the burials there, and 
received the binlal fee.s. which he paid over to 
■ the rector of the parish until 1839, when the 
defendant, by direetlon of Ihe vestry, received 
and retained them : — Held, that ihe reeior was. 
entitled to recover the amount nf .such fcr,s iu an 
action for money had and received. v. 

Emperor, G M. & W. (>39 ; 10 L. ,J., Ex. 50. '' 

The 51 Goo. 3, c. 151, (-nipowered tlic v<jstry- 
mcn of Bt. Maiyleboiie to purchase laud for 
erecting a new church and making a ctnnf.lery. 
By ,s. 35, Dr. ff. and In's sncccssons were tleclarcd 
to be ministers of the new church, and the 
patron of the living was empowered to appoint 
successively ministers of the new diurch, who 


Parishioners, [1892] P. 394 ; 56 J. P. 824. 

In 1854 a local act was obtained to enable the 
gi-anting ot building leases of a certain portion 
of the cemelei'y belonging to a parish, whiclr had 
not prc!vioiisly’'"(it w’as then supposeil) been used 
for the purposes of interment, and W'hich was 
particularly described in a .scbedulo to the act. 
The trustees, umler the power's of the act, con- 
tracted for the sale of the land so described ; but 
the contractor, on making excavations, found 
cofiins and rein.ains of bodies therein. In 1858, 
on represeutatioii that those did not exceed 
twenty iu number, a licence of faeidty issued 
from the consistory court for the removal of 
such coffins and remains, in order to their decent 
and jiroper interment in the inclosed part of the 
cemetery. Subsequently, -without any further 
authority, between 400 and 500 more coffins 
were di. si nt erred : — Held, that the vicar and 
churel'i wardens, to whom the faenlty had been 
directed, Imd oxcceiled the powers confided to 
them by tiui ordinary ; that they must return 
the faculty to the registry, be admouished to 
re-inter dtWit ]y all the remains that liufl been 
disinterred, ami to refrain frmn disturbing the 
remains of the dead which had been iuten-ed iu 
any portion of the cemetery ; and that they 
must pay the costs of the pmceetiings. /87. Pan- 
eras Vestrij v. St. Martin-in-fhe-Fidd (TVw/j-), 
6 Jur. (N..i) 540. 

18 & 19 Viet, c. 128, does not apply to Private 
Burial Grounds.] — The 18 & 19 Viet. c. 128, .s. 18, 
has reference to parochial burial-grounds imly, 
and docs not ap])ly to private buriid-groinnls. 
Jieg.x. St, John, Westiiate, and Ehwieh liinial 
Board, 1 ?,.k B. 679 ;‘31 L. J., Q. B. 15 ; 8 ,lur. 
(N.S.) 229 ; 5 L. T. 346 : 10 W. R. 77. Affirmed 
on appeal, 2 B, & -S. 703 ; 31 L. J.. Q. B. 205 ; 6 
L. T. 504 ; JO W. R. GOG— Ex. GIi. ’ 

20 & 21 Viet. c. 81.] — Ordem in council made 
for the imiirovement of disused burial-grounds, 
under s. 20 nf this act, do not a]>ply to private 
burinl-gwuiuls. Jaeahsun v. Sf. Panerus Vestry, 
44J. P.181. 

The 20 fc 21 Viet. c. 81, s. 23, as to cl(i.sing 
burial-grounds, does not ap])ly to land in which 
burials may have taken place, but wdiieh has 
ceased to be applied to such a purpose, and 
which lia.sehangeil its chameter and been ti'cated 
by the owner and occupier iu all respects as 
private ])ropcrt.y ; but applies only to ground 
■which i.s a burial-gi-ound de facto or do jure in use 
or in trust. Foster v. Eodd, 8 B. & B. 842 ; 37 
L. J., Q. B. 28 ; L. R. 3 Q. B. 67 ; 17 L. T. 614 ; 
1C W. E. 155— Ex. Oh. 
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■were to enjoy such oblations, mortuaries, glebes, 
tithes, profits, and other ecelesiustical dues as 
the present minister ought to have. By s. 40, 
the yestrymen were empowered to settle the 
rates and fees for burial in the cemetery, and to 
alter and. amend the same. By s. TiO, the vestry- 
nu'ii were itrewaited IVtJiu reducing the burial 
fees below tlie uiuount jmyable in the then ceme- 
teries of tlic parish. By s. 71, the vestry was 
empowered to borrow 150, GOOLnpon the credit 
of the rates and burial fees, and. to assign any 
portion of such rates or fees to the parties advan- 
cing ihe money. In ITOS, the then minister am I 
the ])aris}i referred to a third party the settle- 
ment of the minister’s fees, and a table, of fees 
was accordingly prepared by the referee. From 
down hi IKjJS a fee of Is. (id. was paid by 
the parish officers to the rector for the burial of 
a paupei' in anv of the cemeteries of the ])arish. 
From 1S85 to 1S J7 the Is. (Wl had been paid to 
the rector, and L?. to the clerk and sexton, in 
pursuance of a table of fees settled by the secre- 
tary, eoutaiuing the following item: — “Paupers 
from the workhouse, 2s. (id.” The ilefondant 
had given, orders for the bmial of certain paupers 
in the cemetery of the new church. The burial 
service was not performed by the rector of St. 
Maryicbone, or any of his curates, but by the 
reader of one of the cluqjel.s in the jiarish: — 
Held, that the fees in question were due only bj'' 
immemorial custom, or Idv some act of parlia- 
ment ; that no . such immemorial custom ■svas 
stateil, nor wns the court empowered by the 
parlie,s to inf?er as a jury the existence of such a 
custom ; and that no such fees were due by 
virtue of the act. of parliament. Spry v. Gallop. 
Hi M. & W. 71(J ; 1(1 L. J., Ex. 218. ’ 

Tu 1823 a piece of ground in the. parish of St. 
Margaret, IjCieester, w'as purchased by subscrip- 
tion of the inhubimnls, and conveyed to the 
enmulissiuners for building ne\v cburclies, who 
erected a chapel on one part of it, and inclosed 
the other for a buriiii-ground. In 1827 the 
chajtel and Inrrial-ground were consecrated. In 
1828 an order in e.nuncil was made and publLshed, 
whereby, after reeiting the 58 Geo. 3, c. 45, s. 1(1, 
W'hieh emi)uwers the commissioners to divide 
populous parishes into two or more distinct iind | 
separate jiarishes ; also reciting the 21st section, 
wiiieh empower.s the commissioners to divide 
populous parishes into ecelo.siastieal districts ; 
also reciting that the commissioners had made a 
.representation to the Crown respecting the 
increase of population and insufficient clmrch 
accommodarinn for the parish ; also reciting 
that it appeared' to the commissioners expedient 
that an ecclesiastical district should be as.signed 
to the new chapel mider 5t) Geo. 3, c. 134, and 
that the. consent of the bishop had been obtained ; 
his majesty ovdereil that the proposed divisions 
should be made and olfecied, according to the 
piovirion-, of the acts. The boundaries of Die 
di.striet wein enrolled under 58 Geo. 3, c. 143, 
s. 22. Ho oj'der in eoiuieil was made respecting 
the peri'urmunee of the offices of the church in 
the cluipel, or the apiiropriation of the fees pay- 
able in respect thereof, nor did the comniissioners 
make anv order as to whether the fees for bnria.ls 
were to be. reserved to the iniaimbent of the 
parish, oi‘ a.ssigno<l to the curate of Die chapel, 
or whetlier liurials should be performed in. such 
chapel. In 1848 the coriioratioii of Leicester 
establislicid a cmuetci’y within the. borough, under 
1! Viet. c. 2, by which the burial service over 
deceased persons removed for interment in the 


cemetery iivas to be performed by, aitd the fees 
paid to, the incumbent, wdio miglit have been 
required to perform Die service, and would have 
been entitled to the fees, if the interment had 
taken place in his parish or ecclesiastical dis- 
trict Held, that the order in council was made 
under the 58 Geo. 3, c. 45, s. 21, and not under 
the 59 Geo. 3, c. 143, s. 16, and that ujion enrol- 
ment of the boundaries the cliapelry became a 
separate district piavisb for all ecclesiastical pur- 
po.ses, and that after the death of the then 
i ncumbent of the original parish the curate of 
the (li.strict parish was entitled to the fees for 
buital, both in his parish and in respect of 
deceased pensous removed therefrom for inter- 
ment in the cemetery. JEdgell v. 

8 Ex. 788. 

The ancient parish of 8t. Mary compTised" 

I (inter alia) the district pari.sh of 8t. Mark,., 
attached to the district church of which was a . 
churchyard wherein (he remains of Die inhabi- 
tants of St. Mark were interred. In 1852 a 
burial board was formed for the w'hole of the . 
parish of St.. Mary, and in 1853 the churchyard 
of tlie district parish of St. Mark was closed by 
order of Die secretaiy of state, and the remains . 
of the inhabitants of St. Mark were thenceforth 
interred in the burial ground provided by the 
burial board of St-, Mary. Such burial ground 
was consecrated in 1854, and from that time 
hecame the burial ground of St. Mary, In 1875 
a church called St. J ames wa.s built and conse- 
crated in the ilistrict parisli of St. Mark, and a 
distinct part of the <listrict parisli of St. Mark 
assigned to it by onler in council. By the sen- 
tence of coiisecratiou and order in council 
authority -was given to solemnise and perform 
burials, ifcc., at the church of St. .Tames, the feesi. 
to arise therefrom to he paid and belong to the ■ 
minister of such church for the time being. The- 
incumbent of St. James having brought an. 
action claiming to perform the burial service in 
the, defenilaiits’ burial grouml over the bodies of 
the inhabitants of St. James buried therein, and 
to receive the fees for such .services : — Held, that- 
the district of St. James was a “new parish” 
within s. 5 of 20 & 21 Viet. o. 81, and that the 
plaintifl:, as incumbent of the district, w.as 
entil.led to the right eJaimod under that section 
and s. 14 of 19 & 20 Viet. c. 104, on the death of 
tlie incumbent of the ancient parish of St. Mary. 
Harris v. Lanibath Burial Board, 47 J. P. 
501. 

In 1851, a church was built and consecrated. 
In 1852, an order in council under 59 Geo. 3, 
c. 13-t, .s. 10, authorised sei-vices to be performed 
in the new church, assigned a di.strict to it out 
of the ancient parish in which it was .situated, 
and granted the iueunibent the fees. There was 
then no burial ground in the district, and the 
persons dying in it continued to be buried as 
before in the churchyard of the parish. The 
])laiiiti-fi: wu.s nppointeil iucumbciitot this church 
in lt854, and in 1850 a hurial ground for the 
whole palish was consocrat.cd, the district of the 
new cliurcli contributing to the rates for pro- 
viding it. A new rector of the parish was 
appointed in 18(54 ; — ^iTeld, that the district was 
a “new pai’i.sh” within 20 & 21 Viet. c. 81, and 
that the plaintiff, on the first, avoidance of the 
rectory, was entitlefl to the burial fees in respect 
of inhalntants buried within the parish. Oron- 
shaw V. Wiyan Burial Board, 42 L. J., Q. B. 
137 ; L. R. 'S (J. B. 217 ; 28 L. T. 283--Ex. Ch, 
St-e also cases in cols. 1303 folk 
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Under Cemetery Acts,] — A cemetery fict 

provided that cortaiu fees should be jiaid by the 
company totlie incumbent of the parish or other 
ecclesiastical district or division from which any 
body should he removed for interment in the 
cemetery, and directed that a pairtion of snch 
fees shfjuld he paid over to the churc.hwaulens or 
chapebvardens, to be by them applied amoti^ 
the persons entitled by law (jr custom to share 
in the burial fees receivable in such parishes or 
districts by the church v'ardens or chapelwardens: 
— Held, that the fees in respect of intennents 
from a district which had been created since the 
passinpfof the conetery act under an order in 
council, conferring powers of marrying, churching 
and baptising, but silent as to burials, were pay- 
able to the incundicnt of such district, and not 
to the incumbent of the mother parish. Vaiit/Jutn 
V. South Jfetro 2 >(>!itfm Ceiueferi/ Co., 1 J. k H. 
256; so L. J., Ch. 265; 7 Jur. (N.S.) 159; 
3 L. T. 727 ; 9 W, R. 22S. 

By a private act to establish a cemetery it was 
provided that certain fees should he paid by the 
■cemetery company to the incumbent of the 
parish or other ecclesiastical district or division 
from which any body should he removed for the 
purpose of interment in the cemetery. The act 
■also directed that a portion of such fees should 
be paid over by the church war<lens, nr chapel- 
wardens, to be by them applied among the 

K ersous entitled by law' or custom t(j share in the 
urial fees receivable in such parishes or districts 
by the churchwardens or chapelwardens. After 
the passing of the act three separate ecclesiastical 
■ districts — fjne witli, and the other two without, 
a burial ground — were formed out of the parish 
■of Claphain, one of the parishes to which the act 
applied. Befoin the cemetery was established, 
the parish churchyard of Clapham wms used as 
the place of burial of persons dying in the parish, 
and the vioar of Cla})ham for 1 ho time being was 
entitled to all foes of snch burials : — Hold, that 
the act applied to future ecclesiastical districts 
wdth or without burial ])laces ; ajid, therefore, 
that the incumhonts of the three < list ricts were 
entitled to the fees under the act, as against the 
vicar of Cla])ham. Jiowijpv v. Stmithtl, 3 Ex. D. 
•-315 ; 38 L. T. 271— C. A. 

ITnder Burial Acts.] — An incumbent of a 

district chinch to which a burial gi-oimd had 
been appropriated before 1 5 & 1 6 Viet. c. 85, and 
W'hich district has been carved out of a towmship 
having .separate overseers, and maintaining its 
■own })Oor, is entitled to all the fees formerly 
■enjoyed in respect of burials in his district, for 
burial seivices performed by him in a new burial 
■ground provided by the burial board of a parisli 
■or township since that act. Daij v. Poarook, 
18 C. B. (N.s.) 702 ; 34 L. J., H. P. 225 ; 11 Jur. 
(N.S.) 428 ; 12 L. T. 571 ; 13 W. E. 717. 

When an ecclesiastical district having a burial- 
grouiul has been divided into two dtitricts, but 
no burial-ground has been allotted to tlie second 
district, the Incumbent of the fimt created dis- 
trict is entitled to the fees for the burial of 
inhabitants of bfrth districts. Ih, 
tJnder the Burial Acts : — Held, that the incum- 
bents of parish or district churclies w'crc not 
entitled to the bnrinl fee-s in a cemetery provided 
under the Burial Acts, where those cluirches had 
not burial grounds attached to them in which 
■ the persons dying within , the district would 
have been buried, as of right, if it had not been 
for the existence of the cemetery. Ilorniy v. 


Toxfptli Btrriul Poavd. 31 Boav. 52 ; 31 Jj. J., 
Oh. 643 ; 8 Jur. (N..s.) 531 : 6 L. T. 146 ; 10 W. R. 
550. 

When a district, being part of a i)arisb, lias 
separate overseers of the poor jind separately 
maintains them, such didricl is, foi the pin poses 
of the. 15 & 16 Viet. c. 85, and 16&17 Viet. c. 13, 
to be regarded as a distincl^ jiarisb. 1 h. 

|. A burial-ground attaclied to a distiict church, 
the right of interment in w'hich w'as not eoniined 
to the inhabitanis of the districl, bu! could bo 
purchased by any stranger :; — Heldj not to entitle 
the incumbent to any piirt of burial fees derived 
from a cemetery provided for the diMricl under 
the Burial Acts. II. 

In respect of Hen-Parishioners.] — The light 
to grant sepulture to stmngcrs, wliich Dm incum- 
bent might have exercised in the ancient chnrch- 
yard of his parish, is not preserved to him under 
the act in the consecrated jiortiori of a cemetery 
provided by the board, and no fees in respect 
thereof arc [layable to liim by the boarrl. Wood 
Y. Ilpttdimilpij Purial lUmrd, [1892] 1 Q. B. 
713 ; 66 L.‘T. 90 ; 40 W. R. 390 ; 56 J. P. 32(i, 

Duty of Burial Board to give Hotioe to 
Incumbent.] — Ko duty rests ujiuu a burial board 
to give notice to the incumbent of Iho parisli to 
perform the fiuicral service at burials in the 
cometeiy provided by a burial board under the 
Burial Act (15 & 16 Viet. c. 85), or to give notice 
to the incumbent that his services are not 
required under Osborne Moigan’s Act (43 k 44 
Viet. c. 41), such duty (if any) being in the 
friends of the deceased person. And the fees for 
performing the burial service are not payable to 
the incumbent by the board except in cases 
where he has actually performed the service or 
received such notice under 0.sborno Morgan’s 
I Act. 11k 

Separation of Parishes.] — Where a cemetery 
is formed by a burial board under the Burials 
Acts, 1852 and 1853, for a parish w'hich never 
had any burial-ground, the incumbent of the 
parish is bound to perform the sei'vices in the 
consecrated part of the cemetery over bodies of 
parishioners and inhabitanis of his parish, and is 
entitled to take any ecclesiastical fees w'liich the 
hoard may collect lin respect of siicli services, 
llorRhy V. Toxteth Path Burial Board (31 Beav. 
52), di.sciissod. St/nvnrtY. IFftsV' Bprhij Burial 
Boa.rd,:G L. J., Ch. 425; 34 Ch. D.' 314 ; 56 
L. T. 380 ; 35 W. R. 268. 

Under private Act — Right of Vestry — 
Recovery.] — Where by a ju'ivate act of parlia- 
ment, burial fees are to be collected and paid to 
the treasurer of the vestrymen for the purposes 
of the act and olher iiarochial purposes, they 
are to be irecovered by the burial board under 
s. 36 of the Burial Act, 1852, and paid lo the 
vestry ; and, it is no answrer to: the claim of the 
vestry to say that tin fees arc insiillicitmi lo pay 
the expenses of tlie burial boiird. Jlnj. v. St. 
Marylchone Ypuinj. 04 L. J.. Q. B. (522 ; ’ri8i)5] 1 
Q. B. 771 ; 14 R. 172 ; 72 i. T. J 1— (.1. A. 

Right of Sexton to.]— A sexton of a ehapulry 
district constitutoci under 5!) Geo. 3, c. ]31,s. 16, 
is not, w'hcn the churchyard is closed, entitled to 
fee.s in respect of the burial of inhabitant's in a 
burial ground provided pursuant to 15 & 16 Viet. 
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<i. 85, a7)(l Ifi Sc 17 Viet. c. ]8-i, foi' the parish 
from which the distj’ict has been taken. Ormcrod 
Y. lihidtlurii Burial Board, 28 L, T. 488 : 21 
; "W . 111. 539. 

Hut a .‘-exton of a cha])cli'y di.stvict constituted 
nuder .59 Oeo. 3, c. 134. s. 18, and ufterwax'ds 
formed into a district parish xinder 19 & 20 Viet. I 
c. 101, bs. 11 and 11, is entitled })y virtue of the 
proviso in 20 ik 21 Viet. c. 81, s. 5, to such fee.s. Ih. I 
Under 15 k: Ki Viet. e. 85, and 18 &; 17 Viet. I 
■c. 134, paii.di (derks and se.xton.s are entitled to 
perf(.)nn, when : necessary, tlie same function, s 
and duties, and receive fees therefor in j'cspect 
of the burials of the parishioners and inhabitants, 
of the parishes of which they are clerks and 
sextons, in the new burial-ground provided by 
. burial boards under those: acts, and the burial 
boards cannot .deprive them of such fees Vw 
appointing other ];)er.sons to do their duties. Gell 
V. Jiiniii/i/fliavt Corporation, 10 L. T. 497. Sec 
An! ion v. JRohvrts, 2 M. ik 1\’. 432 : 28 L. J., hl.x. 
880 ; ante, col. 1304. : 

T'orination. of District by Annexation.] — 

Where, under an order in coiincil made under, 
■8 Sc 7 Viet. e. 37, a portion of tlie parish of N. 
was detached therefroiu and annexerl to a 
neighbouring })arish, and a common burial- 
ground was provided for the district comprising 
botli parishes: — .Held, that the .s.;xton of Ihe 
parish of N., duly appointed Ixjfnre the date 
of the order in ctnmcil, was not entitled to the 
burial fees jjayable in re.spect of the i)ortion 
•detached from the parish of N. Whito v. Nor- 
wood Burial Board, 5.5 L. J., Q. B. 83 : 18 Q, B. D. 
.58 ; 54 L. T. 81 ; 34 W. E. 123 ; 50 j. I*. 100. 

Liability of Collectora.]--An action is not 
mainiainablo to recover a sum of money paid 
to a Cihurchwarden for Ixurial dues, which he has 
paid over to the treasurer of the trustee.s of a 
chapel previously to the action. Tforxfall v. 
Haadh’tj, 2 Moore, 5 ; 8 Taunt. 138. 

An agreement havijig existed between tliC 
i-succossive vicars and churchwardens of a parish, 
Ihiit certain fees should be taken upon tbc bui-ial 
<if strangers in tlie churchyard, and diviilc<l 
equally between them, and an incoming vicar 
refused t(,) accede to the agreement, and prevailed 
■on, the collector of the fees to pay over to him 
the whole of what he then had in his liamls 
Held, that, the collector having received one-half 
•of these fees to the use of the churchwardens, 
they vverc entitled to recover tliat moiety from 
the vioar. Litthwood v. WiUiamn, 1 Marsh. 589 ; 
8 Taunt, 277. 


Hot within 7 & 8 Will. 3, c. 6.]-- Mui-tuaries 
arc not within ihe 7 it 8 Will, il, e. 8, s. 2, which 
.nuthoi-iscs justices of the peace to adjudicate 
upon compliiints of sublraction of sinail tithes, 
•otl't'rin,gs, oblntious and oltvcutious. Aijrloii v. 
Ahhotf, M Q. B. 1 ; 18 L. Q. B. 3M 14 Jur. 
3M. 

faculty for Erection of, in Consecrated Burial- 
(Cround.] — 'I'lic rector, churchwardens, and burial 
board of an urban parish applied for the grant 
of a faculty to authorise the ercc.tion of the 
parochial mortuary witli a i)o.st-moriem room 
attached, in a consecrated Imrial-ground situate 
in a populous p!irt of the parish, and closed for 
burials by onhir in council. 3’he court, being 
of opinion that the petitioners had made out 


their case for the e.stabh'shmeut of a mortuary 
on the site proposed, directed that a facmlt-y 
should issue for. tlie erection of the mortuary, 
but ./directetl that certain conditions to be 
specified iu the faculty should be imposed with 
respect to the manner of using the mortuary. 
St. Geonje' s, Hanover Square, Buriul Board -v. 
Hall, 5 P. I). 42. 

The court, being of opinion that it was requisite; 
for the health of the parish that a moriuary 
should be provided, ami also that thechurchyurd 
was the most suitable site for its erecUou, 
decided that it lutd jurisdiction to grant a faculty 
for the erection of a mortuary on a [toriion of 
the churchyard, with a room to be ajipropriated 
to po.st-inortem e.xam illations. Hansard v. 
St, Matthew, Bethnal Green, 4 P. D. 48. 


, Generally.] — ^Whether it is lawful to burn a 

dead body even if the tlcceased by Ids will 
directed some person so to do, qumj-c. ’ Williams 
V. Willmms, .51 L, .1,, Ch. 385 ; 20 Oh. D*. 859 
-18 L. T. 275 ; 30 W. E. 438 ; 15 Cox, C. C. 39 ; 
48J. P.728. 

' To burn a dead body, instead of burying it, is 
not a misdemeanor, unless it is so done as 
to amount to a public nuisance. If au inquest 
ought to be hckl upon a dead body, it is a 
udsdemcanor to dispo,se of the body .so as to 
prevent the coroner from holdinu: the inquest. 
Brq. V. Prire, 53 L. J.. M, C. 51 ; 12 Q. B. D. 247 ; 
33 W. E. 45, 11 . ; 15 Cox, C. C. 389. And Beq. v. 
Stephenson, 53 1.. .J.. M. G. 178 ; 13 Q. P». D. 331 ; 
52 L. T. 287 ; 33 W. E. 44 ; 49 J. P, 488. 

After Burial.] — The court would not be 
justified in granting a facultj'- for enabling 
remains to be removed, after burial in con.se- 
crated ground, for cremarion. Bison, In re, 
[1892] P. 380 ; 58 J. P. 481. 

Disposal of Cremated Eemains.]— But, senible, 
where there had lieon a ]trcvi<}tts cremation, 
in pmsuauce of tlirect, ions loft by the <lcceaseil, 
tliero is no legml objection to the ashes resulting’ 
therefrom being buried tit consecrated gronud, 
with the use of the burial service. Ih. 

Scinble, that cj’cniated remains cannot lawfully 
be interred in or tinder a parish church except 
under the authorit 3 ’-of a faculty from thcujnlinartr. 
Ab/*r, In re., [1894] P. 284. 

The vicar and churchwardens of a itarish 
church, built under the Church Building Act, 
ISIS, and closed for burials Ity virtue of an 
order in council tmder the Burial Act, 1853, 
concurred in an application, by the widow of a 
parishioner whose <lead bodj"- had been cremated, 
for a faculty to authorise the formation of a 
niche iu the wall of the church iiisiile tlie 
church and above the level of the floor, atid tlio 
pei’manoni,ly placing therein of a, .scalcfl urn 
confaining the crcmatc<I ashes of such dead 
Ixul}', A certificate was brought iu to the effect 
tliat the vestiy of the parish was in favour of 
the remains being interred beneath the c.lmrch ; 
— Held, that the burial of the cremated ashes of 
a flead body in the churcli luul not been pro- 
hibited by the Church Building Act, 1818, the 
Public Health Acts, 18-48 and 1875, or by the 
order in council closing the church under the 
Burial Act, 1853, the provisions in those acts as 
to '‘burial” not applying to the burial of the 
remains of a corpse after it had been reduced to 
ashes ; aiid that the court had jurisdictiou in 
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iif: (lisorclion to grant the faculty as prayetl, 
hui. must <Icc;line to do so, having regard to the 
iuconvenicnce which might cnario in case of 
alterations in the church, &c. Ih. 

Held, also, that the court, having ascoi'taincd 
from the Horae Office that no objection on 
sanitary grounds was entertained by the Iloiue 
Becrctiiry to the interment of the urn contiiining 
the I’emains below the floor of the church, was 
prepared to decree tlie issue of a faculty for the 
urn. and its contents being so interred below the 
church, subjetd. to a proper fee for the interment 
being paid to the iucinnbent of the parish. Jh. 

XXXII. VESTRY. 

&<3 Local Government Act, ISfl-i 
: (.<5(5 & 57 Viet. c. 73). 

Under Metropolis Management Acts.]-^^V'c 
Meteopoms. 

1. Constitution, Powees and Liabilities. 

Constitution of Select Vestry.]— If, iu plead- 
ing, it is stated, “ that from time immeraorial 
there bail been a select vestry, composed of a 
certain number of select persons,” it is incum- 
bent on the party making tliat averment to prove 
that the vestry had consisted of a definite num- 
ber. Brrni v. Uanner, Peake, 157 ; 3 R. R. 074. 

On an issue, whether a churchwarden ought to 
be elected by the select vestry, a record between 
a former churchwarden and another person is 
a<lmigsible. lit. 

A select vestry cannot be constituted ' by a 
faculty from the 'bishop. Ih. 

A custom that there sliaU be a select vestry of 
an indefinite number of persons, continued by i 
election of new' members made by itself, and not 
by the parishioners, is valid in law', (i'oldim/ v. 
Fem 2 , 7 R. & C. 705 ; I M, & Ry. 047 ; 0 L. J. 
(.O.s.) K, B. 178, 

By an ancient custom, a select, vestry was to 
consist of the rector, churclnvardcns, and those 
who liad served the office of upper chiirchwai’deu, 
and other pai'ishioners to be elected by the 
vestrymen. The practice in modern times liad 
been to elect as vestrymen tho.se parishioners 
only who had been fined for not serving tlie office 
of upper clmrchw'iu’deu : — Held, that they were 
good vestrymen, lirx v. Brnm, 3 B. & Ad. 014 ; 
1 L. J., M. C. 53. 

The magistrates w'ore bound, under 50 Geo. 3, 
c. 12, to ajipoint all jicrsons nominated and 
elected by the parishioners to be members of 
the select vestry, and had no discretion to 
reject aiiv person so nomm.atcd and clecteil. Ilex 
V. dCr.itt JJ., 4 N. t'e M. 290 ; 4 L. J., M. 0. 7. 
S,, C., norn. .Rex v. Arlamti, 2 A. & E, 400. 


district, or the city of London, or in w’hi( 
rated householders (>x(‘eed 3,000 ])cv.«ons, 
to'he eligible as vesirynuu), ami (o bo eapi 
acting as sticli w'iUiin 1 A; 2 Will. I, c. ()i> 
be resident bnusehohloi's, ruled npim a ret 
40^. ; but it is not necessary that suc.li 
should be in vespeel of i)rupc.i'ly in tliei 
occupation. 


: So, as to eligibility in parislics not being wdtliin 
the metropnlitiin police district , or the city of 
London. 17/. 

A parish is not ‘Llivided into dislrids for 
ecclesiastical or other ])urposes,” within 1 & 2 
Will. 4, c, GO, s. 22, where a small portion of the 
parish is anne.ved to a, elmpeliy, created in an 
adjoining parish, or w'hore the parish has been, 
for the convenience of collecting the poor-rates, 
divided. into four di.st riots, w'hich districts have 
been adopted by the returning officer of a boi-ough 
(w'itliiu W'hich the parish is situated) for the 
purpose of taking the poll at. an election for 
members of juirlianuuit. I J/. 

An ancient parish w'as divided, by acts of 
parliament, into tw'o parishes, St. Giles-in-thc- 
Fiehls, and St. George, Bloum.«bury, which w'cre. 
made separate and distinct for all purposes, 
except as to elmreli, highway, and poitr I'ates, 
and separate vestrymen w'cvc a])pointed for the 
newv parishes, by a subsefpu’nt act. for rogula- 
; ting the affairs of the joint ]jarislies of St, Giles 
aiui St, George, and of the separate parishes of 
St. Giles and St, George, the vestry of each pariah 
W'as to be composed of forty-two persons (besides 
the rector and clmrclnvardens), elected by the 
vestrymen duly (qualified. Each vestry w'as to 
appoint itsow'Ji dinrchw'ardens and auditors, and 
make its own elmreh-rates, and to manage some 
other affairs of the separate parish ; and tho 
vestrymen of the two parishes w'ere to be the 
joint vestry of the pai'ishos, and to appoint 
overseers and directors, and other officers, to 
manage the poor of the joint paj’ish, to make its 
poor-rates, and to cxet'cise other powers relative 
to tlie poor, and concerning the parishes jointly. 
Question.s before the joint vestry w'ere to bo 
decided by a majority of 1 he vestrymen present : 
— hleld, that the parishioners of one of the 
parishes could not adojit separately the jirovisions 
of the 1 & 2 Will. 4. c. GO, for the election of 
their own. vesti-y. Rcij. v. JiuaM, 1 7 Q. li. 332. 

Constitution in other Cases.]— A local act. 
empowered the vestiymen of a paj-ish, or the 
major part of them, to remove the poor-law' 
coUector of the parish from his office : — Held, that 
the majority musi be an actual majority of the 
vestiymen assembled, and that' it w'as not suffi- 
cient at a meeting of thirty-five vestrymen for 
sixteen to vote for the removal and eleven against 
it, the remaining eight abstaining from voting 
altogether, /fr//. v. (’hriHteJiurrh Ormcr/’s, 7 
El. & Bl. 400 ; 27 L. J., M. U. 23 ; 3 Jnr. (N.s.) 
1074 ; 5 W. R. 75.-;— Ex. Gh. 

A parish was new'ly created by a local act, 
W'hich provided fur tw'uiity-i'mir ve'sf lymcii iKung 
cho-sen for the purjxise of managing the affairs 
of the church, providing scavengers, Ac. '’I’lns 
vestry had always acted in all llu; affairs of the 
pari, sir ; — Held, that this vestry w'us the ])roper 
body to determine w'liether ■ a burial-ground 
should bo provided for the parish undci' 1.5 & 1(> 
Viet, c. 85, s. 51. Mn/. v. /Vfcr.v, G El. & BL 
225 ; 25 L. J., Q. B. 271 ; 2 Jur. '(N.s.) 421: ; 4- 


the parish. 17k 

^ An overseer may he a select vestiymaii, by 
virtue of an cdectioii by the parisluonei’s, althougli 
he is also a memher of the select vestry by virtue 
of his office. I7>. 

Where Parish has been subdivided.] — 

In parishes which have adoptcd.the 1 & 2 Will, 4, 
c, GO, the number of vo.str'y'mcn to be allotted 
out at the first election of vestrymen under that 
act is one-third of those vestrymen who, at the 
time of tlie election, were in actual e.xistence, 
and not one-third of a complete vestry, deducting 
from such third the number of the vacancies. 
JU‘x V. 8t. Pu/iereKt Oliuntliwardem, 3 N. & M. 
425 ; 1 A. A E. 80 3 L. J., M, C. 00. 
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2. Trocebdtxgs op Ykstiiy. 


Notice of.] — A eomiiiitiec had been appointed 
at a vestry duly convened, to report whether it 
would be exped ient to enlarge the parish church. 
Soiiio lime afterwards, notice of another meeting 
of the vestry was given in the following terms : 
— “• Notice is hereby given, that, a meeting will 
, vbe htdd in the vestry room, on, te., at nine 
o’clock iivecisely, to receive a report from the 
church conimittee, and to adopt such measurc.s 
as may ap];par necessary foi- carrying that report 
: iuto execution ” : — Held, that this was asuftioient 
notice of the .meeting under 68 Geo. 3, c. 4.6, and 
69 Goo. 3, c. 131- (the Churcli Building Act.s), 
ami 6(S Geo. 3, c. 09. Jihnit v. Harwood, 8 A. & E. 
610 ; 3 N. & P. 677 ; 7 L. J., M. G. 107. 

A notice was affixed by the churcli wardens 
and overseers to the door of a parish chni'ch, on 
Sunday, the 26t]i of March, 1846, ap])oiuling a 
vestry meeting to be held on the succeeding 
Wednesday, to nominate officers of the pari.sh 
for the ensuing year, A vcstiy was held, in 
pursuance of the' notice, and the parish, after 
nominating the f)vejKoer,s, proceeded to elect two 
pcrsons_ .as surveyors of the highways .-—Held, 
that this appointment of surveyors was invalid 
under 68 Geo. 3, e. 69, s. 1, the notice of the 
meeting not having been given three days at 
least before the vestry meeting ivas held, lieg. 
V. Bvst, 2 Now Sofis. Gas. 665 2 0. H. Hep. 90 ; 

S D. & L. 40 : 16 L. .T., M. G. 102 ; U Jur. 489. 

Notice was given on a Friday for a vestry 
meeting to elect cliureliwardens on the following 
Tuesday. The vestiy met and elected two chiirch- 
wardons ; but, in consequence of doubts as to the 
notice convening the vc?stiw being in aceordaiice 
with the provisions of the 58 Geo. 3, c. ()!>, s. 1, 
another notice was given on the ne.xt Bunday, 
calling a vestry meeting for the same purijosc 
on the following Thursday, on which day the 
inhabitants again met and elected the same 
churchwurdcji.s, who entered upon the office 
and pci-formed its duties. Ujiun a rule for a 
mandamus to the inhabiiants to elect church- 
wardens, on the ground that both elections were 
invalid : — Held, witlumt deciding wliich of the 
tivo was the valid election, that, assuming the 
first to he bad, the second was good. licq. v. 
Nf. 'Fa-nii, 26 L. J., Q. B. 168 : 2 Jur. (K.s.) 212 ; 
4 W. R. 2()7, 

The 68 Goo. 3, c, 69, s. 1, requiring notice of a 
“ meeting of the inhabitants in vestry of or for 
anj' parish” to he given three days before the 
day to be appointed for holding it. 'by the pnbli- 
cation of it on some Sunday, applies only to a 
common-law ])arish, and not to a district for 
ccelisiastical jiurposes ereatod under the Ghui-ch 
Building Acts, 68 Goo. 3, e. 45, and 69 Geo. 3, 
c. 134. llni. V. Barrow, 10 B. .k, S. (;74 ; 
L. ;U. 4- Q. B. 677 : 20 L. 'J'. 760 ; 17 W. R. 928. 

Adjournment.] — Where notice of the 

purp().se of a vcslvy meeting has been didy given, 
and that meeting has begun, but. not completed, 
a certain business, and t.lie meeting is regularly 
adjourned, such business may lawJ'ully be coin- 
pletcil at Ihe udjonrned nu-eting, though the 
notice for summoning such adjourned meeting 
doe.s not slaie the })Urpose for which it is sum- 
moned. Kc(((hliiai V. J.oranf, 3 II, L. Gas. 418; 
16 Jur. 9,6,6. S'. H in Q. B., 13 Q. B. 706, affirmed. 

A vestry being about to he held for the election 
of churchwardens, notice was given that the 


meeting would be held in the pari.sh church, 
but that, if a poll was deraantlcd, it would be 
adjourned to the town-hall. At the meeting 
there was a show of hands, upon which a poil 
was demanded ; and thereupon tlie cliairman, ' 
without taking the sense of the meeting, ad journed 
the election to tlie town-hall, where a poll was 
taken; — Hold, that the proceeding Avas regular, 
no busi.nes.s having been interrupted by it, luid 
the atljournment, in a particular event, being: 
part of tbe original appointment. Bex v. ’Chester 
(AreMoaaoji), 1 A. A: E. 342 ; 2 N. ic M. 413 ; 3 

L. J., M. 0. 95. 

Place of.] — Before 68 Geo. 3, c, t59, the Eccle- 
siastical Court ha<l jurisdiction, ratinne loci, over 
tbe procceding.s of vestry meetings held in a 
parish church, Wilson v. 'JSPHatk, 4 B. vk Aid. 
241; 22R. R. 371. 

Authority to fix Hours of] — 'Tlie vicar and 
churchwardens of a parisli have power to fix 
the hour of holding A'cstry meetings, and the 
jiarishionci-s cannot by mandamus compel them 
to alter it. Bwq, v. Wilson or Tottenham (^Viear')^ 
49 L. J., Q. B.' 870 ; 43 L. T. 660 ; 45 J. P. 140 
—0, A. Affirming, 4 Q. B. D. 357 ; 27 W. R. 
650. 

Mandamus — To compel Churchwardens to 
Call.] — The court will not grant a maTrdamus 
to churchwardcn.s to assemble the parisliionei-s- 
for the purpose of taking a poll upon a motion, 
carried by a shew of hands at a. vestrj'- meeting, 
to flo an illegal act ; as, to ai)p1y a portion of a 
fund, held in trust for charitable puriiosos, to the 
erection of a niunumcnt to the memory of the 
donor of the fund. Re,r v. iS'f. Snnour's, Suuth- 
loarh, 3 N. &; M. 879 ; 1 A. ck E. 38C. 

Expelling Intruder from.]— -In justification of 
an assault, the defendants pleaded that they wei,’e 
duly assembled as a select vestry ; that, plaintiff 
being an intruder, they forced him out of the 
room. One of the select vestry not having; 
received any notice of the mce'ting: — HeLl, 
that the justification was not made out, as the 
meeting was not a legally-constituted vestry, 
so as to supiiort the allegatioii that the select 
vestrv was diilv assomblwl. Bohson. v. Fi/sse^i,. 

6 M. 'i: P. 112 ; '7 Bing. 3<,l.6 ; i) L. J. (o.s.) 0. P. 72. 

b. Presidency. 

In Whom.] — The miuisier of a parish has a 
right to preside at all vestry meetings. Wilson 
v. 21' Math, 4 B. &; Aid. 241; 22 R. R. 371. 

But he is not ii,u e.^seutial part of the vestry. 

V. 2 Esp. 687. 

B.y an act for paving, lighting, mnl watch- 
ing the stroels of a parish, the rector, church- 
wanlens, ovenseers of the juior, and vc.stryiiien, 
wei-c appointed trustees for putting the act. iir 
execution. By a sub-scupient .act, the ti-ustoesi 
appointed to put the fin-st ac-.t in execution were 
apijoiutcd trustees for e.xecuting that act, .and. 
the trustees, or any thirteen oj- more of them, 
were authorised to elect four constables for the 
parisli :■ — Held, that tlie presence of the rector- 
at a vestry for the election of a constable was- 
not necessary if thirteen other trustees Avore 
jn-csent. Bex v. Brain, 3 B. &; Ad. 614 ; 1 L. J,, 

M. G. ,63. 

At a vestry meeting summoned by the church- 
wardens for the iiurpose of electing new idiurch- 
wardens in a parish regulated liy 68 Geo. 3,. 
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c. 69, tlie reo.Lor lias a na:ht to preside. Sfff, "V. I clmrge to which ho is subject. Lamhc v. t'/ricrr.'t, 
L'Oijhj, 12 A. ^c. PL 139 ; 4 P. & 11. 62 ; 4'Jar, 8 Jur. (N.S.) 288. 

10;>6. f S. P., i/c//. V. tS’L 9 L. J.j 


M. C. 113. 

And he may adjourn such meeting, though 
against the wisli of the majority ])reseut, on his 
legal re.spnnsibilily if in so doing he improperly 
disturbs the pi-oceedings. Ib. 

A poll lieing doinanded, he may, of his own 
authority, grant .such poll. Ih. 

o. Binding Eif^ect of. 1 

As regards Parish.]— The onlylegitimate mode 
in whieh a parish can express its desire to do an , 
act is, by cuuveiiing a vestry, and duly conduct- j 
ing the proeecdhigs therein to their legal termina- 
tion, viz. by shcAv of hands, or hy a poll when a 
poll is duly demanded. T17r/fi? v. Btedr. 12 G. B. 
(N.a) 383": 31 L. J., C. 1\ 26.6 ; 8 Jur. (N.S.) 
1177 ; () L. T. 686. 

A ])ari.sh being indebted to A. for repairs done 
to the church, the jiarishioncrs agreed at a vestry 
that the parish oHicor.s should give a bond for 
the amount ; that A, should give the parish 
twelve mouths’ notice when he required pay- 
ment, and the pari.sh shoidd be at liberty to pay 
the debt by instalments ; and, at another vestry 
held shortly afterwards, it was resolved, that 
the obligors should be indemnilied by the 
parishioners, out of the rates ; and the parish 
officer.s for the time being were authorised ami 
directed to pay the interest aud the principal, 
when required, rait of the rates. A., who was 
himself a parishioner, and several cjf tlie other 
parishioners, signed both the agreement aud the 
resolution, aiul he reeeive<l the interest on his 
debt for several years, and part of the principal 
also, out of the rate.s, and never called on the 
nbligors'to pay tlio iutt;rest : — Held, that, as the 
Iiarishioners had no power to bind the parish, 
the obligors were not exempted from their 
liability on the bond, notwithstanding A. had 
.signed both the agreement and the resolution. 
Jaaqvet v. Lewit^, 8 Biui. 480 : 1 Jur. Tdl. 

Aa regards succeeding Vestry.] — 'J’he acts of 
one vestry are m)t absolutely binding on a 
sueceetling vestiy, and they may be couiirmed or 
.rescinded liy such succeeding vestry, but the 
confiniiation of the .suceeedijig vesliy is not 
necessary to make the acts of the preeeditig one 
valid. Mawlcy v. Bavbd, 2 Esp. 687. 

d. Voting, 
i. Qmtlijication. 

Plurality of Votes.] — Where in a parish tlie 
poor-rates had, accoiding to an ancient custom, 
Iteen always assessed without regard to the 
annual value of property in the parish, but 
according to the .su}iposed ability of the iiarly 
assessed ; — Held, that persotts so rated were not 
entitled to the benefit t;onferrcd by 58 Goo. 3, 
•e. 69, s. 3, as to the jdurality of votes, although 
assessed in rc.spcct of property exceeding the 
annual value of .507. A'h/ht.in<jale. v. Munliall, 
3 H. & R. .549 ; 2 B. & G. 313. ‘ 

Whore, at a vestry meeting, a penson is entitled 
to vote in two characters, as an oecupirsr in his 
own right, and also as an owner in his vicarious 
right, lie cannot exercise his rights separately, 
but must combine his qualifications, so as to vote 
according to and in respect of the aggregate 


Under local Act.]— By a local act, the in- 
habitants of a parish paying church and poor 
rates were empowered to elect guardians of the 
poor; ill .58 Geo. 3, c. 69, there is a proviso, lhat 
that act shall not affect the right or manner of 
voting in aiiy vestry held Iry ancient usage or by , 

■ special act : — Held, that, this proviso did, not 
I except the parish from the operatinu of that 
.statute; aud that, to bring a ve.stry willun I lie 
exception, it must have a peculiar eondiUttioii. 

' Ilex V. A'7. Jaiimfi, Cir.rbrnirdL 3 X. & M. 11 1 ; 1 
A. & E. 317 ; 3 L. J., M. G. 99. 

, Voting at Adjourned Meeting.] — Inliabitaals 
who were not present at an original vestry nieet- 
ing may, if a poll is demanded, vote at the 
adjourned meeting. Orijliii v. 777 A’, 4 Jur. 109. 

By a local act, the inhabitant..s of each district 
in Ihe parisli, in vestry assembled, wore to nomi- 
nate a certain number of persons to bo returned 
to justice' at jietly session-., wlu) were lo select 
therefrom a certain number lo be oveivseers. At 
a vestry meoling for tlie :dx)ve pnr])OS(*, there 
%vas a contest as to the persons to be nominated*,, 
and, after a shew of hands, a poll was demandeil : 
— Held, that the nominal ion was not neeessarily 
to be confined to the persons present :rt the 
meeting ; but that a poll might bo lawfully hatl 
on a future da}*, so that other persons entitled to 
vote might take part in tlie nomination, Retj, v. 
Hedge)', 4 P. & D. 61 : 12 A. ic E. 139. 

Sejection of Votes— Result not alffected.] — At 
an election of church wardens, the votes of 
tenants of .small tencmcnt.s, the owners of which 
were rated to tlie poor and highway rates, by 
viri'Ue of the 13 & 14 Yict. c. 99, lendercd oil 
behalf of one of the candidates, were rejected : — 
Held, that a niaudamns to convene a vestry for 
the election of ehurchivardens would not iie to 
try the question whether .such tenanls were 
entitled to vote, it not being shewn that the 
result of, the election would have been different 
if their votes had been rcecived. Mu why or 
Jogco. Bx jj/D'fe, 3 El. & Bl. 718 ; 23 L. J., 51. C. 
1.53 ; 18 Jur. 906 ; 2 W. II. 473. 

Of Owner of Small Tenement— 13 & 14 Viet, 
c. 99.]— Whore the 13 <!c ] 1 Viet. c. 99 (Small 
Tenements Act) has been adojited in a parish, 
an owner of a tenement of a value not exceeding 
67., wlio has been assessed to the ])oor-rate instead 
of the occupier, is, by viiino of the .58 Goo. 3, 
c. 69, entitled to vote at all ve.stry meotiugs in 
respect of such tenement ; but the occupier has 
no such vote. But, for whatever number of 
tenements such owner is assessed,,he can, at the 
most, give no more tlnin.six votes, the re.strietion 
in .58 Get). 3, c. 69. s. 3, being ai)]dieablc. 
.Itiehurdfiou v. (rlttdwin, JCl. Bl. L El. 138 ; 27 
L. J., 51. G. 192; 4 Jur. (N.S.) 377: 6 \Y, 11. 
473. 

Executors.] — When a person is assessed to a 
poor-rate, in respect of his own jirojifirty,: and is 
also executor of a person whose execatoi's are 
asse.s.sed in respect of property of llie deceased, 
he is entitled to vote at a vestiy, under .58 (jeo. 3, 
c. 60, if the two asscssmenis an'iounL to 257. lleg. 
V. A7/*7n/, 1 B. & H. 617 ; 3] L. J., (j. P). 3 ; 
o L. T. 280 ; 10 W. H. 13, 
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capita.] — Where, under a deed 
oi feutliueur, laixls wei'c grantocl to fourteen 

eoJtees. tor the nniintcujaueo of a sehoolma-stcr 
1o instruct tire cliildrea of all the inhabitants of 
a parish, and it was provided that no act con- 
cerning the lands should be clone but in a Te,strv 
or meeting of the feoffees, and ten, at least, of 
tlie inhabitants, who sliould be vestrymen and not 
ieoilecs.in a vestry to lie held bj ‘them; and a 
power nf removal of , the schoolmaster was given, 
in consent and agreement of 

t he ieoncies and vestrymen, or the major part of 
thorn, who should be as,sembled in vestry, so 
alway,s as there should be ten, at least, of the 
vestrymen who were not feoffees voting at the 
holding of the vestry in which the putting away 
XT s^cUciol.iuaRter should be agreed upon : — 
.Ueid, lhat ill the execution of'the iiowcr of 
the removal of the ma,ster, the votes were to he 
taken per capata, and not according to 5S Geo. 3. 
c. (ih. V, WiUtlnaon, 7 Moore, 187; 

d ill'. & B. 286 . 

Irrelevant Vote does not prevent subsequent 
voting.J-_Au irrelevant vote on a propo.sition 
submitted to a vestry meeting does not prevent 
those wlio gave it from afterwards voting on any 
other propiositiou relating to tlie same subject 
proposed at the same meeting. GoHUnq v VHen 
4 H. L. Gas. 479 ; 1 G. L. Ih DoO ; 17 jur.‘939. 

Person not “Present” unless voting,] — Where 
a statute requiius a majority enusisting of a pro- 
portion of the votes of jiersons present at a 
ineeting^ to render valid an act, there must be 
the specified proportion of tho-se present actuallv 
voting for the act, and those who refuse to take 
any part in the iiroeeedings cannot be considered 
as absent. w. 3 New Se.ss. Gas 007 • 

12 Q. B. 398, n. ; 18 L. J., Q. B. 210. 

Time during wbioli Votes can be taken.]— A 
vestry meeting was convened for eonsiderimi the 
question of the adoption of the Kmall Tenements 
Act, and after a shew of hands a poll was 
demanded, anti the time agreed iqion, viz. upon 
two consecutiyo clays between twelve and four, 
and. six and eight o’clock in the evening. The 
voting was slack on the fir.st day, but on the 
second so gi-eat a rush was made that, out of the 
whole number of 1, 1 00 rateji.ayers, 300 or 400 were 
unable to vote : — field, that the time appointed 
was rea.souable. and tJiat there would have been 
tunc for all to vote, had they used due diligence, 
lie/j. V. l^uftnn, Lunrixliirc, Oirmeers 11 L T 
487; 13 W. 11. 187. ' ‘ 

Mode of Election,] — Where, upon a vacancy 
arising ill the office of organist to a church, the 
vestry nnanimously resolved that the course 
lollo\vc‘(l at the antecedent election should be 
jairsued, and, in pursuance of this intention, 
appointed a committee to reduce the number of 
eamhdates to six, each of whom .should fake the 
service on a particular Bumiay ; and at a sub.se- ; 
queiit ve.stry this resolution was unanimously 
eqniinncd ; and the committee selected six out of ; 
sixty candidatcs who presented themselves ; and, at i 
the lime of tin election, a motion was made and ] 
seconded tiuit A., a candidate who had not been ’ 
thus selected, should be eligible, but this was i 
negatived on a division ; and where, afterwards, i 
a poll having been demanded, a gretiter number ( 


of votes was tendered, and received as tcmlnrctl. 
piily, Oil bohiilf of j\:. tlian oil behiilf of any other 
candidate : — Held, tliat, it not Inning been 
objected at the previous ineetiug,s that the vote-s- 
given for A. were lost or thrown away, this was. 
a reasonable iu(.i(Jc of conduct ing the election. 
Leevew, Rti pmte, or ifiy/. v, St. Shphetis, Golr.- 
{Vicar\ 2 D. & L. r>71 ; M L. J 
Q. B. 34 ; 9 Jur. 2i)5. ’ 

Taking Poll.]— The proper way ol! t.akiug the. 
vote at a ve.stry is by a jioll, the meeting being 
adjourned for that purpose, if necessary or coii- 
yeniout. Egliam Burial Board, In re, 3 Jur 
(N.s.) 95(3, ’ 

. ~ 7 PcBiand for.]— On the nomination of 
eight inspectors to act in the election of vestry- 
men, under 1 2 Will. 4, c. (10, the dcci,sion of 

the chairman, on the shew of hands, that one or 
the other party has a majority is not conclusive, 
but he is bound, on requisitiiui from cither siika 
to take steps for ascertaining the numbers. lira'. 
v.St. Pane.ras Vestrymen, 11 A. & E. 16 ; i 
P. & D. fit), n. 

At an election of parish officers, a poll if 
demanded upon a show of hands, must be taken, 
ot the intepayere generally ; and the election is a. 
irallity, if the poll is coriliiicd to persons present 
when the iioll is deinamlcd. Ilea. v. St. Ilaru 
I Lamhcth, Clrurrlmardeus, 3 N. & P • j" 
IW.W.& 11.398. ’ 

Effect of Demand for.]— At a meeting of 

thevo.stryo£ a parish, on the 25th Eobruary, 1870 
to elect a waywarden, L. anil G, wore jiroposcL 
and seconded ; the majority of t he ratopavers 
present, counting each as a single vote, was im 
favour of L. ; but it was suggested that the votes, 
ought to be coimtoil by' .giving each rateiia ver- 
bis plurality' of votes ; and, so counting the votes,, 
tlie majority was in favour of G. A poll was. 
then demanded on behalf of L, ; and a poll was- 
appointed to be taken on the 2Stli February, 
octweer. leu uud two o’clock, at the room 
wliicli the ve.stry was tlien being held. On the 
28tli, several ratepayers went. 'to the room to. 
vote ; but, in consequence of a notice that, G 
declined to stand, no one went into the room, 
and no poll whatever was taken. G. was after- 
wards informed by tlie chairman of the nieetinf- 
that he was elected by tlie votes of the nioetingq’ 
and the chairman gave him a certificate of h’is. 
election ; — Held, that ho was not elected ; and; 

1 hat no poll having been taken after it had been 
duly demanded, the election was void, lien v 
Cooper, 39 L, J., B. 273 ; L. 11. 5 Q' bI 


Eefusal of Demand for.]— A. local act. 

relating to a parish empowered the. “ governors 
a.nd guardians to call a vestry meiffaug of the. 
inliabitauts of tlie parish on the Easter Tuesday 
in every year, at which meeting all vacancies in, 
the list of governors and guardians shall be filled . 
uji by i>oll or ballot, or in .such way of election... 
as sliall be deemed most jiroiier and convenient.”' 
At a vestry meeting held in pursuance of this, 
act, the chairman filled up the vacancies by, 
shew of hands, and refused to grant a poll of the. 
parish Held, that, as a poll of the parish had 
been demanded by some of the inliabitauts 
pre.sent at the vc.sti'y, on behalf of' some of 
tlie candidates, the election by sliew of hands 
could not be sustained, as it was for the meeting,.. 
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and noi' for the chairman, to decide on the mode 
of election, lleg, v. 8t. Mary, Kewvujtoyi, 
amrilmm. 2 11. 6. C. 303 : 6 D. & L. 162 ; 17 
L. J., Q. B. 220 ; 12 Jur. 913. 

Held, also, tliat a poll had properly Been 
demanded ; that the chairman was hound to 
grant it, and adjourn the vestry for that pnrpo.se, 
so that all the inhahitants might have an oppor- 
tunity of voting. Jb. ... 

Under 58 Geo. 8, c. 69.] — A division of a 
vestry, to be taken in the manner proscribed by 
58 Gr'eo. 3, c. 69, maj'' be taken by a polk of all 
the Tatepa 3 mr.s, such poll being an adjournment 
of the vestry. At such jioll the original pi-o- 
position and an amendment inconsistent with it 
being the only one proposed, may be put to the 
vote, arid afiirmative and negative votes may be 
taken ujion each, and in that way the .sense of 
the voters may be ascertained. Mt v. St. 
Mary'K, Idliiythn, Jiiirial Jtnard, Kay, 449. See 
slsQ Meg. V. St. Manoras Vestrymen, ante, col. 
1466. 

— Bemand for Second Poll not granted.] — 
At a vestry held under 58 Geo. 3, c. 69, for the 
purpose of electing surveyors of highways, of 
which public notice bad been given, it was 
agreed that the vote should be taken by a show 
of haniLs, leaving it open to anyone to propose 
that the votes should be taken according to tbo 
statute. A. and B. wmi’c proposed and seconded 
■for the office of surveyor, and on a shew of hands 
A. had a majority. It was then proposed and 
^seconded on behalf of B. that the votes should 
be taken according to the statute. Ho objection 
was made, and, on the votes being so taken, B. 
had a majority, and was declared duly elected. 
A. then demamled a poll of the whole parish : — 
Held, that, the meeting having agreed to a })oll 
being taken according to tlie statute, no one was 
•entitled afterwards to demand a poll of the 
whole parish, that the election of 13. was valiil, 
.and that a mandamus for anol her meeting to elect 
would not lie. Reg. v. Jlitlingdtm ( Vicar'), 18 
Q. B. 718. 

e. Audit of Accounts. 

Mandamus.] — Where a local statute confers a 
■power of investigaring accounts upon auditors to 
be annually elected, and to be summoned by the 
vestry clerk at certain stated intervals to audit 
the accounts, the court will not grant a man- 
damns to compel the latter, when new auditors 
have been elected for the .succeeding year, to 
•call a meeting of the old auditors to audit the 
accounts of the past year. St. Giles and St. 


3, Liability of VBSTKYjniix. 

Por Payment of Solicitor employed by them.] — 
If several parishioners in the vestry sign a msnlu- 
tion in the vestry minute-book, stating that they 
approve of an action lu'ought l>y the su rviyor of 
the highway.s against A., and that tliey do tliere- 
by guarantee to him all legal expenses that, arc 
I or may he incurred by him in prosecuting that 
suit, this binds them jiersonally, .neudrtmureh 
V. Langion, 3 G, & F. .5()(i. lUile for a new trial 
refused 10 B. & 0. oKi. 

Yestrymen, who signed a resolnt.ioa orilcring 
the pai'ish surveyor to take steps for defending 
■ ’ ' ' ' ' • • - ' were 


an indictment for- not repairing a road, 
held not to be responsible for the payment of the 
attorney employed by the surveyor. S})reit v. 
Powell, 3 Bind 473] 11 Moure, ‘ 393 ; 4 L. J. 
(o.s.) 0. F. 161 ; 23 11. E. 66,5. And ^QaLanelicster 
V, Prewer, 9 Moore, 688 ; 2 Bing. 361 ; 3 L. J. 
(0.8.) 0. F. 40. 

Eight of Churchwarden to Contribution.] — 
Wliere several parishioners joined at a vestry 
meeting in .signing an order, iuithorising two 
cluu’chwiirdens to pnt a imnv roof on tlie iiarish 
church, and both concurred in giving onlei's for 
that purpo.se, and one of them (the plaintifl:) 
paid the artilieers ; and, a rate, for reimbursing 
them having been (putshed, lUe plaintiff sued 
tlie defendant, being the other cliurtihwardeu, 
for a moiety of the money so paid : — Held, that 
the defendant could not insist on those par- 
i.shioncr,s who had signed the vosiry order being 
joined with liim as co-defondanls in the action. 
Lamb ester v. 8 Moore, 20 ; 1 Bing. 201 ; 

1 L. J. (O.s.) G. P. 50. 

4. Vesthy Clerk. 

Admission to Office -A mandamus will not 
lie to admit a vestry oleflt to his office. Mex v, 
Croydon, 5 Term Rep. 713 ; 2 R. R. 688. 

Objecting to produce Vestry Book.] — A vestry 
clerk, wdio is called as a witness, cannot, on the 
ground that it may criminate himself, object to 
produce the vestry-book kept under 58 Geo. 3, 
c. 69, s. 2. Mradsliaw v. Jlargdiy, 7 Car. & P. 612. 

Proof of Office.] — To an action brought l)y the 
vestry clerk of a parish under a local act, the 
defendant pleaded that the iilaiutifl! was not the 
vestry clez'k : — Held,, that evidenoe of his having 
acted as vestry clerk ■was sufficient prima facie 
evidence of his appointment. JP Gaheg v. Alston, 

2 M, & W. 206 ; 2 Gale, 23S ; 6 L. J., Ex. 29. 

Not to he appointed by Parish Council.]— 

56 & 57 Yict. c. 73, s. 17 (4). 

A.L. 


'Trustees.] — The trustees appointed and acting 
under a local act for building a church, which 
•authorises them to levy rates upon the inhabitants 
■of the parish, and directs that the accounts shall 
be audited and allowed by the quarter sessions, 
^are, nevertheless, compellable, under 1 & 2 Will, 4, 
•c. 60, s. 34, to produce and explain their accounts 
before the auditors of the parish accounts, ap- 
pointed under, and in consequence of, tlie adop- 
tion of the last-mentioned act. Rex v. St. 
Paiicras New Clturch Trustees, 5 H. &; M. 219 ; 
■3 ■ A.' & E. 536. ■ 

Place of Meeting,] — Auditors of parish 
accounts, appointed under that act, can hold 
meetings only in the hoard-room of the vestry. Ih, 
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A. W'HEK IT Lies. 

1. Por xoliut ProjJeriy, 14'70. 

2. BescrijJtlon of Projicrty Claimed, 1171. 

B, Title oe Plaintiff in Action of. 

1. Alust 1)6 a Legal Title, 1472. 

2. Possessory Title, 1475, 
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3. U)i(In‘ Ciivq)ul,‘iori/ Poim-fi of Purchase, 

M77. a. W 

■L Joint Tondntn, I’rnnnts- in Oonnnon, and l tfnw 

Coparrcnorn,UlS. 

r>. OnMinifUng and Safisfiod, Terms, 14S0. land.] — EjccfcoK 

Q. Endnico of Title 1483 * the soil for land avI 

7. ,/ ot 

h, i3(M.Nww/A, 1487. porch, and part of 1 

i). Jjarred hy Lap.so of Time — Sea title d. Chester x. u 

LniiTA'i’iONH, S'l’ATtJTJi; OX'’. 427. 

Edoppid, in Cases of Immdloril and Ejectment lic.s fi 
Tent nit— -See Landlord ar'd Tenant. Sulh>Ik, for it inea 

0. By rARTICULAR Bjsrsoks. 

1. Mortyiiyors and JlorUjayecs, 1488. 

2. Exce.ntion Creditors, 1434. 

3. Ifeirs and Derh-ces, l liK). 

4. Personal Pey) resent at ires, 

.“>. Grantees of Ilent-ekaryes, 

0. AssUpiecs of Bankrupts a, 

See. Bankrup'I'cy. 

7. Copyholders— See Copyxxo 

5. Co rpo rat ions— See Ooux^oii 
i). Overseers — See Poor Law 


Messuage Tenement.] — But not for a 

messuage“or” tenement: butif itisof amessuage 
I “ and ” tenement, the eoixrt will give leave to 
strike out the words “ find tenement,” Chodriqht 
d. Welch V. Flood, 3 AVils. 23. And see Poe d. 
Bradshaw v. Plowman, 1 East, 441 ; and Poc d. 
Sfewait V, Penton, 1 Term Eep. 11, 

Messuage “and” Tenement.] — Where judg- 
ment in ejectment for a nie.ssuage “ and ” tene- 
ment was entered up generally for the plaintiff, 
it wa.s no gi-ound for reversal on error. Poe. d. 
Lanrie v. Pyhall, 8 B. & C. 70 ; 2 M. & Ey, 184 ; 
1 M. & P. 330 ; G L. J. (o.S.) K. B. 317. 


D. Between Lanelord and Tenant. 

1. When Tenant holds over, 1500. 

2. Itiyht of Re-entry, 1,502. 

3. Sufficiency of Entice to Quit — See Land- 
lord AND Tenant. 

4. For O' Forfeiture — Sec Landlord and 

Tenant. 

5. For Eon-Insurance — See Landlord and 

Tenant. 


E. Procedure. 

1. Parties, 1507. 

2. Writ of Summons, 1508. 

3. Serviee of Writ, 1511, 

4. Tejianfs Eotice of Writ to Landlord, 

1512. ’ 

5. Appearance and Pefence, 1513. 

G. Parf'ioulars, 151x5. 

7. Eew Trial, 1517. 

8. Judgment, 1517. 

9. 6h.Si?.f, 1519. 

10. Receiver, 1520. 

11. Execution, 1021. 

12. Writ of Restitution, 1523. 

13. Staying Proccediuys, 1524. 

14. Specially Indorsed Writ — See PRACTICE, j 

15. Pleadings — See Practice. 

IG. Pisrorerg and Interrogatories — See Dis- 
covery. 

17, Jurisdiction of Countg Court 
County Court. 


Toll-houses and G-ates.] — Trustees under a 
turnpike act having demised to one of several 
mortgagees .such jn-oportion of the tolls arising 
. from the road and of the toll-houses and toli- 
gates for collecting the same, as the sum advanced 
by him bore to the whole sum raised on the 
credit of the tolls, the mortgagee brought eject- 
ment for the toll-houses and toll-gates, ixi order 
to rep.ay himself the interest due to him Hold, 
that he might well maintain ejectment, not- 
withstanding a clause in the act that all the 
mortgagees should be creditors upon the tolls in 
equal degree. Poe d. Banks v. Booth, 2 Bos, & P. 
219 ; .5 E. E. 575. 


Dower.] — Ejectment does not lie for dower 
which has not been assigned. Poe d. Eutt v. E^utt, 
2 0ar.& P.430. 


Eectory.] — ^Noi* for a rectory against a jierson 
who has been simoniaeally presented, Poe di 
Watson X. Fletcher, 8 B. & C. 25 ; 2 M. & Ey. 
See 206 ; 6 L. J. (d.S.) K. B. 282. 

Cauonry.] — Norfor a canonryassuch. PoeO. 
Butcher x. Musgrave, 1 Scott (n,r,) 4,51 : 1 
Man. & G. 625 ; 9 L. J., C. P. 318 ; 4 Jur. 031. 

Prehendal Stall and House.] — Hor for the 
recovery of a prcbendal stall of the king’s free 


F. Mesne Pj{oeits. 

1, Action for, 1520. 

2, What Reeorerahle, 1528. 

3, Pleadings and Eeulcnee, 
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cluiiJtl at ‘Windsor, nor for the house allotted 
io Tin; iirebendary for his residence. Dofi d. 
Jixft'Jtcr V. Mutiqrave, 1 Man. & Gr. 025 j 1 
Soutt (X.E.) 451 ;■ y L. J., 0, V. 318. 


2. DESCliUPTION OF PllOPJERTY CLAIMED. 

Local Bescription.]— It is not necessary to 
aver ihc ])remises to ho in a parish ; if they are ^ 
di'scribcfl as bein'g in the parish of A. and B., the 
court will construe it io mean part in the ])arish 
of A. and part, in B. ; B. being the name of a 
liarisii. (ruodtitli! ».L Jireinhridqe v. Walter, 4 
Taunt. (571. 

Ijauds songlit to he discovered were described 
in a declaration as “situate in the county of S.,” 
without any other local description ; — Held, on 
motion in arrest of pidgnieiit, that the declara- 
tion was good, Jhe d. Etlmanls v. Gmminci,2 
N. & P, klO : 7 A. A E. 240 ; W. W. & D. 4(50. 
S. r., Dim d. Jianseft v. iJ/fi/o, 7 A. & E. 240. 

The will in wliich the demised lands lie ma}'-, 
after verdict, be collected from the vill in whicli 
the ejection is laid to have been committed. 
(roodvifjht d. Snwllwood v, Strother, 2 W. Bl. 
70(5. 

8cmble, that the omission of all local descrip- 
tion of the tenement demised, is error, though 
the county and vill in which the demise was 
made wore stated in the declaration, and the 
county was stated in the margin, before 13 & 16 
Yict. c. 76. Doe d. JRogers v. Bath, 2 ISf. & M. 
440 ; 3 L. J., K. B. 48. 

If the parishes of A. and of B. arc united hy 
act of parliament for the maintenance of their 
poor, and for no other purpose, it is a misdescrip- 
tion to state premises which are actually within 
the pai'ish of A., as situate in the united parishes 
of A. & B. Goodtitle d. Pinsent v. Lammimun, 

2 Camp. 274 ; (5 Esp. 128. 

Where the premises were described as being in 
the parish of Westbury, and it was proved that 
there were two parishes of Westbuiy, viz. West- 
bury on Tyrm, and Westbury on Severn ; — Held, 
that this was not a variance. Doe d. James v. ' 
Harris, o M. A S. 326. 

Evidence as to Parish.] — In ejectment from a 
house, to shew that it is .situated in the parish 
mentioned in the declaration, it is prinnl facie 
evidence that the place in which it .stamls is 
watched by the watchman of that parish. Doe d. 
Gunsou v. 'WeleJi, 4 Camp. 264. 

When Plaintiff proves Title to Part only.] — 
Where a defendant in ejectment appears to 
defend for the whole of the land mentioned in 
iiie writ, and the plaintiff at the trial proves his 
title tf) the pos.session of part, the verdict is not 
to be entered in a general form for the plaintiff, 
hue for the part only of the land as to which he 
has succeeded. Alcoelt v. lT7/,\7/«u>, 2 El. & El. 

' (533 ; 26 L. J., (j. B, 143 ; 6 Jur. (N.s.) 628 ; 
2 L. T. 55. 

Before the C. L. P. Act. 1832, the plea of ,not 
guilty in ejectment was divisible, and therefore a 
plaintiff was entitled to a verdict for that part of 
the premises to -which he proved title, and the 
defendant for the other part. Doed. Bowman v. 
Lewis, 13 M. & W. 241 ; 2 D. &L, 667 : 14 L, J., 
Ex. 198, 8. P., Boe d. Hellyer v. Kina, 6 Ex. 
791 ; 20 L. J., Ex. 301. 

A plaintiff will recover according to his title, 
where, he demands more than he has a title toj 


-When it Lies. 1472 

i but not e contra. Dennd. Buri/rssv. Pur sis, 1 
1 Burr. 32(5. 

A declaratitn contained tw(' demises by two 
rlifferent lessors of two distinct undivided t hirds ; 
judgment -was given that the plaintiff “do 
recover his said terms”; it appeared from the 
facts stated in a bill of exce]»tioiis ihc judge’s 
directions oil a point of law, that (he ejeiJtment 
respected only one umliviiied third ; — Held, wtdl 
enough on this record, -wliere the point was only ■ 
raised by bill of exceptions. Boire v. Poumr, 2 
Bos. A P. (N.n.) 2. 

A plaintiff having proved that he was entitled 
to recover part of the premi.ses, the question of 
the precise extent of his claim, as .deilned by 
I'larticular metes and boundaries, cannot be 
inquired into. Doc d. Drapers' Co. v. Wilson, 2 
Stark. 477 ; 20 K. II. 724. 

Misdescription in Verdict.] — An objeniion to 
a verdict in ejectment, as including the entire: 

! interest in lands instead of one-third^ is no ground 
of e.xception, and cannot, be entertained n}>on a 
wi-it of error. Faussett v. (hirpe.nter, 5 Bligh 
(N.S.) 73. 

Identity of Premises.] — Whether the premises 
sought to be recovered in ejectment are identical 
with those included in an oul standing mortgage, 
is a question of fact which must be submitted to 
the jurv. Brown v. Armsfronq, Ir. E. 7 C, L. 
130. 

Undivided Moiety.] — Under a, demise of the 
whole, an undivided moiety may he recovered. 
Doe (.1. Brijunf v. Wippel, 1 Esp. 3(50. B. P.,, 
Demi d. Burgess v. Purvis, 1 Burr. 326. 


B, TITLE OF PLAINTIFF IN ACTION OF. 


In ojoctment, the iionson having the legal title 
must prevail. Boe d. Da, Costa v. Wharton, 8! 
Term Ecp. 2. S. P„ Goodtitle d. Jones v. Jones, 
7 I'erm Rep. 47 ; Dor d. Hodsden v. Staple, 2 
, Term Rep. (584 ; 1 R. R. 343 ; and Boe d. 

, Bherall v. Lowe, 1 11. Bl. 447. 

Even in an ejectment by a tru.stee against hiSii 
cc.stui que trust. B.oe d. Beade v. Iteade, S 
Term Rei). 122 ; Weakly d. I'ea v. Boyers, Hi 
East, 138, n. 

The plaintiff in an action to recover posse.ssion 
of certain land alleged that, though the legaE 
estate was outstanding in a tbirtl person, he h'adi 
the equitable title to po.ssession by reason of an 
agreement with the owner of the legal estate. foi- 
the sale of the land to him. It was alleged' that 
the equitable title was in other persons who were 
not p.artics to tlic action, Tim owjjcr of the 
legal estate was not a party to tlic action ; — 
Held, that, under the cirGum.stances, theq:)]am- 
, tiff could not maintain the action. Allen, v. 
B7w7.v, 4 R. 249- (58 L. I’. I43-~(!. A. Hi;e 
Saunders v. Herniireafkrr, 3 11. A 0. 902 ; 3.5 
L. J., Ex. 115 ; U Jnr. (N.H.) (535 ; 13 W. 11. 
814. 

Where the assignee of a legal morigage of 
lands sub-nioi-f gaged his security, conveying the 
legal estate to the sub-mortgagee, and afterwards,, 
wliilc the sub-mortgage was subsisting and the 
principal debt due thereon, brouglii an ejectment 
on the title, witiiout the concurrence of'lhe sul)- 
raortgageo, against a person in possession. 


1. :Must be a Legal Title. 
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atlorncj' sivou before 17 & 18 Viet. o. 90 (which 
rcpealri the usury laws) by L. to secui‘e sums to 
become payable on bills of osoliangc, haviug less 
than twelve mouths to run, which were given 
upon a loan at nsuriotis interest. It being 
objected that, so far as regarded the land, the 
proviso in 2 & d Vici.. c. 87, s. 1, toot the facts 
out of the protection of Ibat act, us being a 
security upon land, and therefore the execution 
WM,’bacl, as being founded on a usurious fi<aitra<!t : 
— Hold, that sn|jpo.sing the judgment or execution 
bad, the (objection could not be taken in the 
ejectment, but that the proper course would have 
been to move to sot the judgment or execution 
aside. v. Limh-ii, 4 El. ic 111. 274' ; 3 

C. L. Il.24i ; 24 L. J., Q. B. 37 ; 1 Jur. (N.s.) 422 ; 
3W.11. 109. 

The 0 & 7 Will. 4, c. llo (extended by the 
4. & 5 Viet. e. 31), authorises the exchange of 
lands on conditions thesruin prescribed. One 
of these is the written consent of the owners 
of the lands intended to be exchangeil. The 
landowtiers of a parish tletermine<l to carry this 
act into execution, anti appointed a commissioner 
for that purpose. B., one of the landowners, 
authorised his agent to attend for him at tlic 
meetings held, for the ])urpose of carrying the 
act into execution, but desii-ed him not to 
■exchange a inirticular wood except for woodland. 
.A.’s lands were to be exchanged against those of 
B., and this restriction was communicated to A.’s 
iUgent, who, being asked to exchange another 
wood against the woi3d in question, said that his 
principal had no power to do so. The answer 
was communicated to B. who took no further 
notice of it. The restriction on the authority of 
B.'s agent did not appear to have been brought 
■to the knowledge of the commissioner. The com- 
missioner allotted the lands to Ije exchanged, and ’ 
.among them included the wood, but did not give 
woodland for it. Possession of the exchanged 
lands and of this wood (although the award of 
the commissioner had not been fonmilly executed) 
was delivered by B.’s agent to K., who immedi- 
ately began to exercise acts of ownership over 
it. B. some time afterwards, discovered wdrat 
had been done, and brought ejectment against 
N. for the wood. N. filed his bill in chancery to 
restrain B. from pri3cecdiug with the action, and 
.compel him to perfect the cxcliango ; anti B. filed 
his bill to prevent the commissioner from exe- 
cuting the award, alleging the consent given to 
him had been signed by mistake ; — Held, that 
.H. was entitled to an injunction as prayed by 
his bill, and that B. hatl no equity on which to 
.ask for the interference of the court in his 
favour. BeavfoH {Bitlie") v. Neckl, 12 Cl. & F. 

• 248 1 9 Jur. 813. 


2. PossBssoKY Title. 

Prior Possession.]' — Prior possession, however 
short, is a suliiciont primii facie title in ejectment 
against a wrongdoer. Doe d. Uuglm .v. JDgehall, 
M. & M. 34(> ; 3 Oar. k P. 610. 

If it is proved that the plaint rff let the locus 
in quo to a tenant, who held peaceable possession 
for about a year ; this is sufficient evidence of 
title as against a party Avho came in the night, I 
and forcibly turned such tenant out of possession! 
Ib, 

In ejectment against a person who has entered 
forcibly, without any title, evidence of prior pos- 
session is sufficient to entitle the plaintiff to 
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recover ; and the plaintiff does not lose his right 
to insist on such po,sses.sinii by setting up a title 
which he fails to establish in proof. Davhon v. 

1 H, iV: X. '744 ; 26 L. J., Ex. 122 ; 3 Jur. 
(N.S.) 342 ; o W. 11. 229. 

Merc possession is not sufficient to sustain an 
ejectment against a wrongiloei’', where it is shewn 
[that the title is out of the plaint iJT. Xaijk v. 
Shpu, Ir. 11. 8 C. L. 224. 

Possession creates devisable Interest.] — 1'lie 
mere possession of laud for more than twenty 
years confers upon the j) 0 ',^cssor a juinui facie 
heritable and devisable ; interest in fee therein 
good against all the world but the true owner 
of the soil, and the devise in fee of such possessor 
may maintain, ejectment agamst any person 
whose title is founded merely on subsequent 
adverse possession for less than twenty years. 
M-Iier V. Whitcloclt, 3.3 L. J., Q. B. 1 7; L. 11. 1 Q. B, 
1 ; 11 Jur. (K.S.) 92,". J 13 h. T. 2.34 ; 1 4 W, K. 20. 

Possession under Deed having Covenant to 
convey Legal Estate.] — Possession for many 
years umlor a deed declaratory of a benofici.a.I 
interest, in whicli a covenant to convey the legal 
estate is inserted, will not raise a presumption 
that such estate has ijeeri conveyed to the pios- 
sessors, nor entitle them to bring an ojeebmenfc. 
Goodright Swgmuirr, 1 Ld. Ken. 38.5. 

Statute of Limitations.] — A., more than twenty 
years before, without t-he permission of the lord, 
inclosed a small portion of the AA’asto of a. manor, 
on which he built himself a hub In 1 835 j the 
encroachment having been presented at the lord’s 
court, the then lordof’thc manor, aceomjianied 
by his steward, went to the premi.ses, A.’s family 
being there, and, .stating that he took posse.s'.siou, 
directed that a stone should be taken out of the 
wall of, the hut, and that a portion of the fence 
sliouhl be removed. All this Avas done iu the 
absence of A. The lord and his steward theix 
retired, and nothing more was done : — Held, that 
the acts so done by the lord did not amount to 
a dispossession of A., and a resumpliouof pos- 
session by the lord, ,so as to entitlo the latter to. 
maintain ejectineut Avithin tAvonty years from 
that time. iJoo d. Jk/bev v. Cooiitbri), 9 0. B, 
714 ; 19 L. J., 0. 1’. 30(5. 

A tenant by the curtesy affected to devise the 
estate to B. -for life, Avith remainder to G: The 
heir did not interfere, and 15. took and held pos- 
session under tlie will for more, thfu,i twenty : 
yeans. B. then convoyed the premi.se.s in fee to: 
the defendant. Afterwards 15. died. The 
assignee of C., the remainderman, brought : 
ejeetment ; — Held, that .B. . had acquired no title 
by possession under the Statute of Limitations, 
as against persons claiming umder the will, and 
that the (lefendant was estopped from setting 
up the inA’-alitlity of the Avill. limnl v. Board, 
43 L. J., Q. 13. 4 : L. IL 9 Q. 15. 48 ; 29 L. T. 459 ; 
22 W. 11. 206, 

Evidence to shew Possession SightfuL] — 
Parol evidence having boon giAxm of (.liti nssign- 
ment of a lease to the oceiqjier of land, and 
of the i)iiymi!nt to the owner of tlio i!ec of 
the conventionary rent,«, during several years 
inchuled in the lease ; — Hold, that the posse, ssioii 
of the occupier must bes held to bo a, rightful 
possession under tlic term. M Merit v. Broion, 

1 H. & 0. 686 ; 32 L. J., Ex. 138 ; 9 Jur. (N.S.) 
416 ; 7 L. T. 7<95 ; 11 W. £. 429. 
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RGHASK. 4. JOINT-TENAXXS, I'ENANTS COilMOA-. 

“ Parlia- CoPAiiCEs-ERs. 

'In1 77 }f Joiat.tenants.]-An ejectment %vin lie on the 
•In I77J, .■several demises of three joint-tenants. Dtut d, 
lie same .I^ulham y. S Qsimix 190. 

.793 the The plaintiff in ejectment under the several 
■making demises of two, may, after iiotiije to quit 
m part recover the possession of premises hold by the 
ijitamecl detenclant as tenant from year to vear, upon 
Lo. and ovatenee that the common agent of the two had 
-an, and received rent from the tenant, whieii was stated 


3. UxnEit CoMPtri. 


tenancy; tor a several demise severs a joint- 
tenancy ; and, supposing the contract with the 
tenant to liave been entire, no objection lies on 
that account to the plaintiff’s recovery in this 
case, as he liad the whole title in him,- Dm d. 
Mmyaclt v. Head, 12 East, 57. 

W here, by an underlease, iiowei- was re.served, 
on .nonpayment of rent, to the lo 3 .sors and the 
original le.ssor to enter :—Phsl(], that the demise 
was properly laid to bo by the le.ssors alone, and 
tiiat it need not be a joint demise bv the lessors 
and the original lessor. Doed.Dcdfordw. White 
4 Bing. 27fi ; 12 Moore, 52fi; 5 L. ,T. (o..«.) C. P, 173 ’ 

C. and P. lea.sed laud jointly in H., ’wlici 
covenanted with the two joiiitljjand power of 
re-entry for breach of covenant was reserveil to 
the lease it appeared 
that 0. and P. were tenants in common, Qumro 
whether ejectment against H. for breach of 
covenant could bo maintained on the joint 
demise of 0. and P. Per Denman. C.J., and 
Erie, J., it could. Per Coleridge and Wightman, 


vested 111 such company. The laad.s sought to he 
recovered formed jmrt of tlic lands auth'ori.sed to 
be takcii by the canal act. Ko payment or 
satistaetum was made or agreed to be made to 
the owners of the lands, but everything was done 
by a., with the full consent and approbation, and 
an accordance with the wishes of such nwnei-s and 
proprietors. Tlic defendant in 1835 became the 
nssipiee of B. C. in 18iJ(J became the purchaser 
•ot the lands, and tlic interest therein afterwards 
became ve,sted in the plaintiff at the expiration 


: JJ . it could not. Doe d. CampMl v. Iltanilhm, 
13 Q. B. 977 ; 19 L. J., Q. Bj 99. See JJeee v! 
JSeer, 12 C. B. (!(), 72^ — per Maule, J, 

Of Copyhold Property.]— One joint-tenant 

may maintain ejectment for his own share of 
copyhold, descending by custom to all the 
children equally of the tenant last .seised. Jtoe 
d. Rojwr v. Lo/indole, 12 East, 39. 

Tenants in Common.] — In ejectment by one 
tenant, m common against another, it is neces- 
sary to prove an actual ouster. Doe cl. White 


.]— A company took posses- 
purposccs of its railway, by 


, 'sjonof laud for the ^.y 

an agreement with E., who was in possession of 
the land. Wliile the jiartios were treatin<>- for 
the. price, the plaintiff, on the 3()th August, LSCO, 

iiitoniiGu tlicni iluitjie whh the inortgixgce in fcG 

of the laud, and claimed compensation from tiicm. 
liie company did not admit, or acknowledge, or 
dispute his ..title, but, asked for a short delay I 
■during the absence of its legal adviser. On the 
25th October, ISGO, the plaintiff brought eject- 
ment to recover possession of the land: — Held, 
that as the title was not in dispute, the actioii 
■could not be maintained, and that the company 
had a right, to the undisturbed po.ssession of the 
land, under s. 124 of the Lands 01ause.s Act, 

I. 84o. Jolli/ V. WimUedou, and Dovhimi Ru., 1 
B. ck S. 807; 31 L. J., Q. B. 95 ; 8 Jur. ('ns') 
1037 ; 5 L. T. 015 : 10 W'. 11. 253-Ex. Ch. 

A railway company having complied with the 
provisions of s.85 of the L.aiuls CiausesAcl, 1845. 
■entered upon and took land within the time pre-^ 
scribed by ft. 123 for excroifting their compulsory 
liower.s, and coniinued in po.ssossiou after the 
(jiC'-c! ibcil poiiod. without having had compen- 
.sation a.'jse.s.sed and tlie land conveyed to them : 

Held, that their contiauaiice in possession was 
not nevorLlieless unlawful, and that an ejectment 
could not be maintained against them under 
■such cirenmstauces. Doe il. Armhtend v. NoHli 
Htajfordshire Ri/., 1(5 CJ. B. r)2(3 ; 20 L. J., Q, B. 
249 ; 15 liur. 9-14. 8. P., Doe d. Jlitdnon v. Leed^i 
and Jiradfovd .//.//,, IG Q. B. 79G ; 20 L. J., 0 B 

J. 8G ; 15 Jur. 91G. ' 


Tin h Ti — ’ . UJ. 

Willie the jiartios were treating for 

liri oa.*.k a . 


EJECTMENT— ritZd of Plaintiff in Action of. 


1479 

J. C. (loviseil a dwiilling-housc to his brother 
and sister for their lives, and the life of the 
survivor, ami after tlieir decease to dohn H., E. (3., 
and S. H. (their children), share and share alike, 
they paying out of the same;, unto four porscjiis 
fhereiu named, KlL, to J)c ])aid t(t them when 
they sIkutIU attain their several ages of twenty- 
one years, by the testator’s executrixes, and he 
aiiijo'inted e! V. and H., two of tiic devisees in 
remuimlev, his executrixes, .Tire survivor of the 
devisees for life died in 1777, and S. H., one of 
the devisees in remainder, continued to reside 
on the premises deviswl. John H., another of 
the clevi.sees in remainder, died in hTovember, 
1790, havi Jig devised his freehold estates to his 
wife for life, ami after her decease to his three 
daughters. By indentures made in 1791 and 
1792, James pf., described, as heir-at-iaw of John 
H., his bmtlier deceased, and the two other 
rlovisoes in remainder named in the will of ,1. 0., 
covenanted to levy a line of tlie devised premises, 
to enure to such persons as they should by deed 
appoint : iuid aftorwaids, by iudonturo, reciting 
that a fine ha<l lieeu levied, appointed the 
profirises to P., in fee, wlio, in 1792, entered 
thereupon, ami continued thencefortli in nmlis- 
tutbgd possession of the whole : — Held, in eject- 
ment brojighf against P. by t!m heir-at-law of 
■ one' of James H.'s tlaughters (which daughter, on 
the deatli of her mother, the tenant for life, under 
the' will of Jaincs PL., was tinder coverture), that 
the deeds of 1791 and 1792, under which P. 
claimed, were, as against him, evidence of tlie 
seisin of James H,, at the time of making his 
will and of his death ; and that, independently 
of those deeds, tiie seisin of S. PL, the co-tenant 
in common, being the seisin of Jolin H., there was 
no ground for presuming an ouster of John PL 
Dop. d. Thom V. 3 B. & Ad. 753 ; 1 L. J., 

K. B. 187. 

Evidence of.] — In ejectment upon the 

joint demise of several trustees of a cliarity, it 
is not enough for the defendant, wlio had ])aid 
one entire ''rent to the common clerk of the 
trustees, to show that the trustees were appoint c<l 
at ditferent times, as evidence that they were 
tenants in common ; for. as against their tenant,, 
his payment of the entire rent to the common 
agent of all, is at all events snflicient to support 
the joint tlemisc, without making it necessary for 
them to sliew tlieir title nioi'c preciselv. iJoe d. 
Ctai-he V. 12 East, 221. 

* — As to Portion of Premises entitled to.] 
— In ejectment by tenants in common, it ap- 
peared, on cross-examination of their witness, 
that there had been other tenants in comnion, 
but there was no evidence of their number 
field, that Huy could not recover, if not being 
shewn to what portion of tiie premises they 
were entitled. IJoc d. Ilellyer v. Kinq, G Ex. 
791 ; 2 L. M. & P. m ; 20 L.'j., Ex. 30L 

Statute of Iiiinitations.]— In ejectment, 

by the heir of T. for two acres of land, it ap- 
peared, that his father, more than fifty years 
before, had devised four acres (comprising the 
two in question) to his widow, for life, and then 
to T. and his sister S. in remainder in fee. For 
more tlian twenty ycar.s T., by arrangement 
between his mothei’ and S., occupied the two 
his widow 

for life, anci on her death or maniage to bis 
daughter ; and then there was a devise in similar 
terms on tlie .same event to his son the heir. 
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The daughter had ocoupiicd wiih her husband 
until lier death, and he. without giving any 
notice as tenant in eomnum, claimed to ilcfcnd 
the action ; — Held, that although there was m> 
deed of iiavtition. the long occupation iiievit- 
ai>ly barred tlie title of S. as tenant in comnion, 
umier 3 ic -I- Will. 4. c. 27, s. 12. Tidixdl v. 
./f/HJtw, 29 ,L. J., Ex. 91. 

Coparceners.] — Semhlo, that wlioi'c a j.ower 
of re-eutry for hi'cacli of covenant is ri“-erved in 
a lease, ami the reversion descends to eop.ii eeuerw 
at comnion law, one aione, eannni jujiintaiu 
ejectment for breach of the covenant. Doo d. 
ilut-zPii v. Lcirifi, o A. A E. 277 ; 2 PI. A lib 1(52. 

A testator, in 1804, devi.sed his real projierty 
to his hrothcr-iii-law, P., hut at that time had no 
interest in the laiul in question, in 1814 he 
purchased the land, on which occasion the residue.; 
of an outstanding temi of oOO yeai’s, created in 
1793, was assigned to p. in trust for the testator, 
to attend the inheritance. Tiie testator died in 
1S20, Avhen the fee-simple descended, as to one 
moiety, to the testator's four neiecs, iuid, as Hv 
tlie other, to his sister, the wife of P. P. and 
his wife shortly al’lerwai'ds entered into jjosses- 
sion of the whole of tlic premises, and received the 
rents, without aoeouuting' to Hie other copar- 
cener. s ; and in 1823, P. and his wife executed 
a feoffment, with livery of seisin ; and aftor- 
waviLs a tine sur cognisance de droit eorno coo 
was levied with pruclamations, in which the 
feoffee was plaintiff and the feoffors defendants. 
At the time of the testator’s death, and of the 
ffno, his nieces were under coverture. P. died in 
1828, having continued in sole possession. By 
his will, lie devised to the defendant, but made, 
no mention therein of the term. The defendant 
entorod and continued in jjossession to the time 
of the ejectment brought against him in 1838„ 
In 1837 the wife of P. died, and in the same- 
year admin i.stratiou de bonis non of P. was. 
granted to B., the husbiiud of one of the copiir- 
eenors. In 183(> one of the eopai'ccnors diedy 
leaving her husband surviving; and in 1837 the 
husliand of another coparcener died : — Held', 
that by the feoffment and fine witii jji’oclama- 
tions, there had lieen an absolute tlissoisiu of the- . 
coparcouei's, and not a liisseisin at election, and 
that an entry within live years was neeessjiry to- 
avoid the fine. Dop d. JJlfqht v. Fctt, 11 A. A E. 
842 : 4 P. A H. 278. 

Also, that the enty was too late as to the two- 
hu.shand.s, and being too late as to thorn, was too 
late as to their wives, the eojiareeners, also, 
during coverture, alfliough they would liave liva- 
years to enter after diseoverture. I h, 

o. OUTSTAJTDIXG AND SATISKtKD TkRMS.. 

Outstanding Term— Ifature of.] — Foi- the 
nature of a term to attend ujiou the inhevitanee, 
see Wilhnttikhii v. WilUmiihhii, 1 Term lleij. 7(13 ; 

] K. U. 397. 

’When a Bar to Ejectment.] — A mort- 
gage term outstanding will bar an’' eject umnl , 
even between heir and devisee claiming suiyict 
to the charge ; the only remedy, tliereru're, is in a 
court of equity. Jiamrx v. ('roo', 4 Biu. t!. ('. 2. 

The defendants, in an ejeetment, were le.ssee.s. 
to the ijlaintiff of the iirmn’ises, and paid tiie I'oni 
reserved under tiieir lease, which eoiitiiincd in 
the habcnduni the following jiroviso : “sulijeet, 
neveitheless, to an indenture of lease, bearing 
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dale, and made belwoen G. D., of tlio first the lapse of twenty years from 1812, and the 
part, J. 13., E. 13. and It. 15. 13. of the second right of the lessor of the plaiiitifi: cliiimijig the 
part, and \V, K. of the third part, whereby the reversion through him was barred also, iiw; d, 
premises were d(\niisod to AV. K., his executors, II/ill v. Moulsdale^ IG M, &. W. GS'J ; IG L. J., 
administrators and assigns, for a term of twenty- Ex. 1G9. 

•one years from, subject to Ihe covenants and Where a term ha.s been assigned to a trustee to 
agreements therein mentioned.” At the time of attend the inheritance more than twenty years 
ejeevment. which was for breacdie.s of covenants before action brought, and no po,ssessinn has 
contained iii the defemlauts’ lease, the term de- accompanied the legal esstate, the right to recover 
ttdsed in Ihe pj'evions lease was outstanding in in respect of that term is barred by 3 iV: 1 Will. 
W. K. ; — Held, tlial ihe defendants were not cn- -I, c. 27, ss. 2, 3. Doe d. Jamha v. l^hllUpn, 10 
titled to set up this outstanding term as a defence Q. B, 130 ; IG L. J., Q. B. 2G0 ; 11 Jur. G92. 
to the ejectnund. , 7 H. fc K 

31^ L. .)., E.x. 1G8; 8 Jur. (N.is.) 23G ; 10 W. 11. Presumption of Satisfaction of Term.] — Under 

certain circumstances, the jury may presume a 
In 183,8, II. mortgaged inemiscs for 1,000 years satisfied term to have been surrendered to the 
to 1)., and in 1839, conveyed the fee, subject to cestui que use; but if no sncli presumption is 
the moitgasre term, to lier danuhter, the wife of made, ami it appears in a special venlict in cjecl- 
dolenduTd. ; this ennveyauee was unknown! to the ineut that such a term is still outstanding in a 
parties to the subscrpient deeds. In 18*12, H. trustee who is not joined in bringing the eject- 
mortgaged The premises in fee to M., and in merit, the cestui que use cannot recoVer, tiood- 
October, 18-11, conveyed llie equity of rcflcmption 7/Y7fi d, Jomv, v. Jonrs, 7 Terra Itcp. *17. S. P., 
to G. In October, 18*14, M. assigned the mori- Doe d, Jiowernian v. Syhourn, 7 Term Bep. 2 ; 
.gage of the fee to It. T., and the representative, s 2 Esp. 499 ; 4 It. It, 3G3. 

of D. assigned the. term of l.tlPb years to J. T., as No less time than twenty years wdll rriise a 
itrustee, to soeure the mortgage-money and after- presumption that a mortgaged term has been 
wards to be recumveyed as G, should direct. In .‘issigiicd or surrendered ; although the defendant 
Ecittemher, 1847, part of the premises being in ejectment, setting up the mortgaged term as 
.required for a railway, 0. ]'L'eeivcd the purchase- a bar, neithoi- jiroves that interest, continues to- 
.money from the company, and therewith paid oli be paid, nor account, s for his possession of the 
the mortgagees ; — Held, that the team had not mortgage deed. Doc d, JJra/tduii v, Ctdte)% 
become attendant upon the inheritance by con- 5 'Taunt 170 ; 14 K. K. 733. 
struct ion of lawq ,so as to be dctnrmineil by 8 A 9 A term assigned to attend the inheritance will 
Viet. c. 1 12, vS. 2 ; and therefore C. was entitled not be presumed to have been surrendered, unless 
to recover upon tlu; demise of ,1. 'T. Doc d. Clmj there has been a dealing with the estate in such 
V. ./oz/fty, 13 Q. B. 774 ; IS L. J., <3. B. 2G0 ; 13 a manner as reasonabic men would not have 
Jur. 824. dealt with it unless the term had been put an 

end to. 6Vzz*m»YZ V. 8 C. 15. 231 ; 18 .L, J., 

Set up by one Tenant in Common against G. P. 338 ; K3 Jur, 871. 

another.] — One tenant in coniiuou cannot set up 'The relation of the owner of the c.stato, who is 
an outstanding .satisfied term in bar to an eject- in po.ssossion of the land, to the trustee of a term 
merit, for a moiety ])y another tenant in eoinmon. assigned to attend the inheritance, is that of 
Doc d. Jinotoic V. Dctjijc^ 1 'rerm Rep. 7()(>, n.; 4 tenant at will, and it is only on the detorraina- 
Dongl. 309. tion of such tenancy that there is a vested right 

■In ejectment t lie tenant will not lie allowed to of entry in the trustee, wdthiu 3 tc 4 Will. 4, 
sot u}! an outstanding term in trustees to secure e. 27, s. 2. Ih. 

an annuity, providetl the lessor of the plaintiif C. being, inulcr a deed of settlement of 1813, 


an annuity, providetl the lessor of the plaintiif t!. being, inulcr a deed of settlement of 1813, 
doe.s nut seek to distui-b the possession of the tenant for life, with rcmaiiulor to such of his 
trustees. Ih. ehildrcn as he .should appoint, but covenanting 

that he was seised in fee, sold the estate in 1840 

Statute of Limitations.] — A., the devisee to tlie defeiulant, who had nonoticeof the.sottle- 

of a term for lives in a rne.ssuage, in 1793 con- mejit ; and the re.siduc of two terms, each of 
veyed it to llichard, his licii*s and assigns, diirhig 1,000 years, w'as a.ssignod by the personal repre- 
tlie remainder of the term, w'ith I’cversion to A., sentative.s of II. to a trustee for the defendant, to 
‘her heirs and assigns, in ease Bicliard should die attend the inheritance. 'These terms had origi- 
withont children. A, died in 1799. In 1811, nally been created for mortga,gc purposes, and in 
Bic, hard purchased the reversion in fee, and at 1773,. the mortgage debt having been satisfied, 
the same, time a satisfied outstanding term was were assigned to H. in trust to attend the inheri- 
■for his proleetion assigned to a trustee to attend taj ice, for the benefit of the then owner in fee. 
the iuheritanee. In 1812 Riehanl died without 'The estate had been settled in 1778, and had 
issue, leaving Lewis, the ancestor of the plaintiil', also been morlgageil iu 183(1 and the three follow'- 
his heir-at-law. Lewis was also the. heir-at-law ing years, Vmt in none of the <loeds, nor iu the 
of A. Lewis did not take jiossessioii iu 1812, and settlement of 1813, was any notice taken of the 
the messuage eontiiiuedio be oee.iipied by others outsianding terms. In 1844, G. duly exercised 
than tliose entitled to it, 'I’lie last life in Hie his powo' of .appointment, limiting tlie estate 
h'.'ise fell ill 183.1, when the le-sor of the jilaiiititf, after his death (which took place iu 18.13) to the 
being heir-at-law of Lewis, and also of liiehard, plaintiif, his eldest son in fee. In an ejectment, 
brouglit ejeetinont : — Hekl, lirst, iiiider :5 ik 4 a verdict luiving been taken for the plaintiff, 
Will. 4, e.'27. s. 3. tliat the title of Lewis to the subject to a case disclosing these facts : — Held, 
term aeemed in 1812, and by the .IHi section bis first, that the court could notpresume a surrender 
right, to tlie reversion ae.erued in IH3.o ; tliat the of the terms, which was not stated sis a fact; for 
.oHi seel ion applying only to the eases whore that, even aasuming the decision in Doc ([. Put- 
nnoHier person than tlie termor was the rover- v. //iWer (2 B. & Aid. 782 ; 21 R. 11.488)10 

sioner, and the land not having been recovered be right (which the court greatly doubted), the 
by any person, the light of Lewis was barred by pj-esumption, if to be made at aU, must be made 
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brlhc ]‘niT, and not by tbe court. VoftrpHY. 

15 C. B. 5112 ; 3 C. L. K. ; 24 L. J., 
C. E, 107 ; ] dm-. (N. S.) 448 ; 3 W. H. 248. 
H. B., iJoc i\. JCtprmont (JHarl) v. Luvqdim, 12 
Q. E. 711 ; 18 L, ,J., Q, B. 17 ; 13 Jnr. 1)6. 

Holfl, riocoiidly, tliat as the terms were on the 
31st December, 1845, attendant on tbe inherit- 
ance by express declaration, and would, if sub- 
sistiuff, liru'c afforded to llio defendant such 
proteotiou against tlio settlement of 1813 as a 
court of equity would not: have restrained him 
from setting up in a court of law, they 'were 
within, the exception of 8 fc 0 Abet. c. 112, s. .1, 
ami must he considered as subsisting terms. Ih. 

A term was creater! in 1813, to secure repay- 
ment of a Iciau, which was repaid in 1837. In 
1840 the land was demised for lives by the heir- 
at-law of the creator of the term. In 1 843 the 
term was rc-assigncil by tbe satislied creditor to 
a new incumbranco]', by tbe direction of the heir- 
at-law of the creator of the term : — Held, that 
the term was not satisfied so as to enure to the 
benefit of the lessee for lives. Owen v. Otmn, 3 
H. & G. 88 : 33 L. J., Ex. 237 ; 10 Jur. (N.S,) 
884 : 11 L. T. 137. 

In 1829, A. died seised in fee of lands, of which 
his eldest .son, B. was his tenant, B., supposing 
him to have died intestate, entered on the lands, 
claiming them as heir-at-law ; and in 1830, mort- 
gaged them in fee, and levied a fine to confirm 
■the mortgage ; and, at the same time, an out- 
' standing term of 500 years was, by his direction, 
assigned to a trustee for the mortgagee. In ISSf) 
B. sold the estate to the defendant, who paid off 
the mortgage. The legal estate in fee and the 
equity of rc<lemptiou were conveyed to the 
defendant, and the term was assigned to a trustee 
for him, to attend the inheritance. In 1845 it 
was discovered that A. had executed a will, 
whereby he ilevisod the hinds in fee to his secoml 
son, who thereupon brought ejectment to recover 
the estate from the defendant, and laid a demise 
in the name of the trustee to whom the term was 
assigned in 1835 ; — Held, that, by the operation 
of the 8 & 9 Viet. c. 1 12, the term had absolutely 
determined ; and the plaintiff could not recover 
upon the demise laid in the name of the trustee. 
Dae cl. Cadwaladar v. Prtee, 1(5 M. & W. (103 ; 
16 D. J., Ex; 159 ; 11 Jur, 131. 


6, Evidbxce of Titoe. 

Generally.] — ^AVlierc, in ejectment, the ])laintiff 
commenced his title by shewing a conveyance in 
fee from S. in 1807, evidence that 8. 'was in pos- 
session of the property in 1806 and 1807, is 
evidence of his seisin in fee, unless there is some- 
thing to shciv that he had a less estate. Doe cl. 
Ileill T. PenfoU, 8 Gar. A P. 536. 

A title having been proved in A., who con- 
tinued in possession from 1809 to 1814, and from 
whom the plaintiff derived title in 1815, it is not 
Bufl-icient for the defendant to prove a bare pos- 
session by himself during 1814. Poe d. Pitcher 
r. Anderson^ 1 Stark. 262 ; 5 M. & S. ICl. 

A defendant, failing to justify under a habere, 
the judgment in ejectment having been set aside 
as irregular, is entitled, either under a plea that 
the plaintiff was not possessed, or that a third 
party else was, to go into proof of the title upon 
ivhieh he recovered in the ejectment. Piliher v. 
Beeston, 2 F. & E. 41u. 

Onus of Proof.] — In an ejectment to recover 
possession of certain lands, upon the expimtion 


of a lease under which they wore hold, ihes ])l;uii- 
tiff proved the lease wiiicb was cxc<‘u1c(! by bolb 
lessor and lessee and tlic term of which had 
expired, arnl also ])rovcd that she was heiress at 
law of the lessor, but gave no further evidcuiccu 
No evidence was giieii by tlu‘. def our hints. Tlie 
original lessee was not a defcuda'nt. nor in jiosses- 
siou at the time of action Imaigiit. Thi' judgti 
at the trial having ilireetr.ul a verdict for (he 
defendants : — Held, that it was not incumbent 
on the plaintiff to connect by nfiivmativeevideuee 
the possession of the defendants with that, of the 
lessee, but that such jiossession should, in llie- 
absermeof ovideitce. to tlic contrary, be jiresumocl 
lo be by dcA'olution from the lessee, DfeOrmjh 
Y. Bioncr, 12 L. H.. fr. 17. Reversed in G. A. 

. A plaintiff ill ejectment gave evidence of pos-; 
session for thi)i.een .years, and of acts of owner- 
ship by fencing and allowing oilier jiersous to use- 
the land ; also that the defendant came on ihe- 
land live or .six years before without ])urnus- 
sion : — Held, that this was snfiieient evidence to. 
justify the refusal of a nonsuit. Wlutlc v. 
'Jlitrlieoeh, 34 L. T. 136. 

Eeceipt of Eent.] — A joint demise by hnsbaiitl 
seised in right of his wife, and his wife, is dis- 
proved by evidence of a receipt for rent given 
by the husbantl unlv. Pnrri/ v, JUndlc, 2 I'aunt. 
180. 

Evirlencc that the lessor of the plainti'ff 
received rent for the prcmisc.s from A., who for- 
merly occupied them, and also from the parish 
officers, is admissible, although the defendant 
does not claim under A. or the parish ofticers. 
Bor d, LtchJirXd (^.EnrJ.) v. Stficojf, (5 Car. A I’. 139. 

In ejectment and in Iresji.ass, payment of tho' 
rent under a lease for a series of years is sutlieient. 
prima facie evideuee tliat the leasehold interest 
has been fis.signwl to ihe party so ]iayiug ; and a 
devise b.v such parly of the tenement is prima 
facie evidence of title in the executor, notwith- 
standing a specific bequest of it., JBihlcer v» 
1 F. & F. 685. 

In an ejectment against two for premi,ses off 
which the liusbaiid of one had formerly been 
tenant to the plaiutifl'. evidence that after Ins 
death, above twenty years a.go, she ha<l reuiaineiT. 
for .some lime in iio,s.se.ssion, but that w’ithin the 
twenty .years, the premises being occupied hythn 
other (her son-in-law), she admitted that she had 
p.aid rent, is evidence that such other was irnder- 
teiiant to her. i/ar/.c/ v. A7n'r/.s', 2 1’. & F. 2J6. 

In ejectment aiiiuial payments having been 
made liy the defendant sriid his ancestor to the 
owners of a manor, it was left to tho jury whethei" 
•such payments were by ivay of rent. AwphJtH: 
V. Coohe, 1 F. & F. 520. 

In ejectment by reversioners, the lessorts. 
couiitorpart of a- lease was received in evidence. 
on their behalf, ho stating that he had occupied 
under it ; and thoii,gh the dfite was more than, 
twenty years before suit, and no rent had been, 
paid niider it bj'- the defendant, and be had not 
come in under the Jc;s.seo, yet, it a])jieariug that, 
the lessee’s assignee had ]>aid rent under it, and 
that it had expired within the twenty years : — 
Held, that the rcvcisioners were entitled lc> 
recover. J[omef< v. Pntree, 1 F. i; hh 283. 

In ejectment to recover live lioosos, it wa.s. 
proveit that the plaintiff had i-eceived. the rents, 
of some of them for four quarters, and of the- 
others for live quarters, down to Mareh, 1841,, 
and that in that month the plaintrlfs receiver off 
rents found tho door of one of the houses securodi 
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t)y a chain, aaid the ckfeiKlant in it, who said it 
W'as his freehold : — Held, that this was evidence 
to g'O to the jury on the part of the plaintiff ; and 
if there was no evidence given on the part of the 
defendant, it would be for the jury to consider 
whether they were satisfied upon this evidence, 
that the yiroperty really be](n>ged to the jjlaintiff. 
Ihv il. Ihinqikrnj v. Martin^ Car. k, M. 32. 

By Tax-gatherers.] — In ejectment for a 

house, the land-tax assessment of the parish, in 
wdiicdi the collector of taxes charged himself wdtli 
’ the receijjt of money from A., as tenant of a 
particnlar house, is evidence that the latter was 
hmnnt at lhattime. Doe. d. if^iiiith v, f 'artier iij lit, 

1 Cal'. & r. 213 ; 11. & M. {)2 ; 28 11. E. 774. ' 

Declarations of Deceased Occupiers.] — The 
declarations of a deceased occupier of land, of 
whom he hehl the land, are evitlence of the 
seisin of that person, reucrahlc d. Uncle v. 
H7d.s't)«, 1 Taunt. llJ ; 13 E. 11. 552. 

But it must first be shewn that the land the i 
deceased oeeuyiied was the laud now in the 
tenant’s possession. Ih, 

Map.] — In ejectment, the only case in which 
a map of proyierty is I'eeeivalilc in evidence is, 
wdiere it is undisputed that, .at the time the map 
was nuule, tlie jiroperty lielongod to the person 
from whom botli parties claim. Due d. .Ilu/ihm 
V. Lftidn, 7 Car. l\ 481, 

Conversation,] — 'In ejectment, to prove the 
grant r.)f a new lease, a witness was called, who 
dejioscil, to a conversation which took place, 
fourteen or llCteon years back, witli tiro owner 
of the property in disjmte, luider whom the 
plaintiff claimed, in whieh conversation such 
owner admitted the premises had been released, 
■without stating the term or lives, rent or any 
other particulars; — Held, that such evideuee 
could not be m.adc available as proof of a new 
lease having been granted. Doe d. Lord y. Craqo, 
6 C; B. tlO; 17 L. j., C. B. 2(i3. 

Documentary.] — In ejectment by the rever- 
sioner (on the e.xj)iration of a building lease) to 
recover po.ssessiuu of a house, which adjoined one 
that the lessor of the plaintiff had sold to the 
defendant, and the description of which in the 
surrejuler (it being copyhold) contained the 
words ‘’as now oeeupiod by A. or his under- 
tenants,” an under-lease (gmntod pending the 
existence of the original building lease), under 
which A. claimed the ground upon which both 
houses were built, was received as evidence of the 
moilc in which the property had been enjoyed. 
Doe d. Lintn v. Jordon, -I Car. ic P. 14(5. 

Where a vic.av brings ejectment claiming in 
right of his vicarage, a letter written by a former 
vicuj' is iulmissiblo for the defendant, and a 
witness fur the lessor of the plaintiff may be 
asked as to what is iuseribod on a tablet fixed up 
in the church. Doe d. Coy lev. Cole, (5 Car. P. 359. 

If a lessor, who has only an equitable title, 
grunts a lease, he h.as, as against. Ids lessee, a 
good title, by csiopi)el ; but if, after the loa.se, 
the lessor, by a moi’tgagc deed, grants all his 
intei-est in law and in equity to a mortgagee, the 
lessee may give in evidence this deed, and thus 
preveiii. the lessor from recovering in ejectment 
on a forfeiture of the lease. Doe d. Marriott v. 
Edwards;, (> Car, & P, 2U8 ; 5 B. k Ad. 101)5 ; 
3 N. k M, 1 93. 

A,. b(!ing in po.sscssion of premise.s, entered 


into an agreement for the purchase of them. 
The purchase ncjt being completed, the vendor 
brought ejectment :-r--Held, the agreement 
was an acknowledgment by A. that the title 
Avas in the vendor. Doe cl. Dord \, Barton, 16 
Q. E. 807 ; 15 Jur. 990. 

Admissions.] — Ejectment against T., the tenant 
in possession, and L., who came in: to defend as 
landlord. The lessor of the plaintiff having 
proved his title against L., the latter set up the 
title of the tenant T., who paid rent to the lessor 
of the plaintiff as tenant from year to year. In 
order to shew the determination of T.’s interest, 
the lessor of the plaintiff produced an .admission, 
signed by T., after the commission day of the 
assizes, whereby he acknowledged having attorned 
to L., upon L.’s executing a writ of possession in 
a prior ejectment ; — Held, that this admission 
was evideuee against L. as well as T. Doe d. Mee 

V. TJtlierland, 4 A. k E. 784 ; 0 N. & M. 313 ; 6 
L. J., K. B. 267. 

A. having made a dcpo.sit of deeds to B., on an 
c(|uitahle mortgage, gave a schedule of the deeds, 
in whieh ho described one as the deed of 0. 
Held, that in an ejectment by B. against a person, 
wlio came in under A., this admission by A. did 
not dispense Avith proof of the execution of this, 
deed. Dor d.-Tlall v. Dcnfold, 8 Car. & P. 636. 

In ejectment, brought by a trustee, tlie question 
was whether certain freehold premises passed 
under a mortgage deed. To prove that they did,, 
the defendant produced a deed, containing an 
admission of that, fact by the cestui quo trust for- 
life of the premises, under a devise from the 
mortgagor. - It appeared that the cestui que, 
trust, Ijy the deed, pi'oeurcd the forbearance of a. 
loan of lOOZ., ami tlie advance of .50Z. more : — 
Held, that the cestui que trust had an interest 
both ways, .and that the evidence was, therefore, 
inadmissible. Doe d. llowlandsony. Wuhnorirjht, 
3 N. & P. 598 ; 5 A. k E. 520 ; I W. W. & H. 608 ; 
7 L. J., Q. B. 222. 

Evidence in Former Trial.] — Evidence given 
by a Avitness on the trial of a former action of 
cjoetmont is not, on the death of such Avitness,, 
admissible for a plaintiff in a subsequent action, 
brought to I'ccover the same property, if the last 
action, though against the same defendant, and 
involving the same I'luestion of title, is not 
brought by the same plaintiff as in the former- 
action, or by one claiming under him, but by the 
father of the }>laintill in such former action. 
Morqan v. S'wholl, 36 L., J., G. P, 86 ; L. E. % 
C. .P. 117 ; 12 ,Jur. (N.S.) 963 ; 16 L. T, 184 ; 15- 

W. E. 1 10. 8. P., Doc d, Foster v. Derly (BarV),. 
3 N. & BI. 782 ; 1 A. & E. 783 ; 3 L. J., K. B. 191., 

.Where, on a former trial of the title to the 
same property on an ejectment by the same 
lessors of the ifiaintiff against a different defen- 
tlant, a deed Avas given in evidence on the part 
of the dcfoiulaiit, and the limitations in it were 
statcil in court by the defendant’s counsel : — 
Held, that a copy of the shorthand notes of that 
statement was nut receivable, on the part of the 
same lessors of the plaintiff, in a second eject- 
ment against another party. Doe d. Gilbert v. 
Ihm, 7 M. .k W. 102 ; 10 L. J., Ex. 201. 

7. Demaub of Possession. 

When necessary.] — Several brothers and sisters 
divided certain property between them at their 
mother’s death, suppositig it to have been hers, 
and verbally allotted a house to a sister. The 
property reaEy had been their deceased father’s ; 
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■ — Hold, in ejectment by t he father’s devisee, one 
of those brothers, that he could not recover 
without a detnand of possession. JJuc d. LomnnliP 
V. mtrnvd, 2 far. & K. 4-18. 

In ejeennent on a forfeiture, wrought by 
breach of condition against assigning without 
the lessor’s eorusent, it is not necessary as against 
the assignee, to prove demand of possession or 
re-entry by the lesssor ; although, after the 
assignment and })efnj‘e action brought, and while 
the ussigT\ec was, to the knowledge of the lessor, 
in possession under the assignment, negotiations 
had taken place between the lessor’s ami the 
assignee’s sohd'.itors upon the subject of the 
lessor’s giving his consent to the assignment. 
Talhnt (Ir MiiUihiflc v. OfUiim, Ir. 11. 5 0. L. 302. 

Where a lease provided that, on nonpayment 
of a half-year’s rent, the landlonl might enter on 
the ])remi?cs for the same until it slioukl be fully 
satisfied Held, that the 4 Geo. 2, c, 28, did not 
0 {)eratc to dispense with a formal demand of 
posse.ssion. Jhm d. iJurhe v. Bouulitch, 8 Q. B. 
973 ; In L. .1., Q. B. 2G(i ; 10 .Jur. 037. 

The defendants, in 1820, were put in possession 
of laiul by the owner, who, in 1827, executed a 
couveyanee of it to them, which was void by 
reason of the Statute of Mortmain, 1) Geo. 2, ' 

c. 36. The devisees of the vendor brought an 
ejectment in 1843. A demaml of possession was 
made by the attorney, who afterwards brought 
the action, under a written authority, purporting 
to be signed by the le.ssors of the plaintiff ; but 
the attorney being unacquainted with their 
handwriting, a witness stated that he had. a few 
days before the trial, called on the lessors, and 
shewed them the authority, when they acknow- 
ledged the signatures to be 1 heirs: — Held, first, 
that a demand of possession was necessary. JJoc 

d. PullierM. Wul1tc.>\ 14 L. .1,, Q, B. 181. 

Held, secondly, tliat the recognition of the 
demaml by bringiugtho action was insufficient. Ih. 

Held, thirdly, that the acknovvledgment of the 
signatures by the lessors afforded no legitimate 
widence th.at it was signed ])y them. Ih. 

A railway act contained clauses giving a com- 
pany powens for the coini)ulsory i)urcliase. of 
lands, and the company was not, except by tlic 
consent of the owner, to enter upon any lauds 
which were retpiired for the purposes of the act 
until tliey had paid or deijosited in the Bank of 
England the {ntrohase-raouoy or comjumsation 
agreed or awarded to be paid. In 18ir> the 
plaintiff permitted the company to enter upon 
land, and agreed to refer tlie amount of com- 
pensation to an arbitrator ; ami in 1847 the com- 
pany entered, and continued in possession until 
1849, when tlie plaintiff demanded possession : — 
Held, that such demand of possession did not 
make the company trespassers, and that eject- 
ment could not be maintained .against them. 
Jhe d. .Ihuhon \. LrvdK and Bradford lly.. 1(5 
Q. B. 796 ; 20 L. Q. B. 486 ; 15 Jur. 946. 

Ejeetingwithout—Iiability incurred thereby.] 
— ^A tenant, at sufferance, who is turned out of 
possession by his landlord, without, any demand 
of pcsisession, cannot maintain ejectment but ina.y 
maintain trespass. Boa d. Harmon v, MurrolL 
8 Oar. & P.134. 


8. Adverse Possession, 

Possession adverse to 'Will.]— One, after 
occupying a house for several years as tenant 
from year to year, found no one to receive the 


rent for fifteen years before lus death, and, 
devised the house (with powm' of sale, uiulur 
such conditions as might be thought exjiodienO 
for the benefit of his wife and chihlnai. His 
eldest .son occupied the house, paying a reid, to 
the widow, for fifteen years .after tlie death of 
the father, when the widow died : — Held, llial, 
notwithstanding the infimiity of the testator’s 
title, the son could not insist on re,ta,ining jmsses- 
sion of the house adversely to the devisees boiie- 
ficially interested under tlie will: but that the 
latter were entitled to require that llu' jiroiierty 
should be sold and distributed according to the 
directions of the testator, Hawltrhec v. Haa'krfn'O, 
11 Hare, 231. 

Beinblc, that if a ])er.son to whom a jiarticular 
I estate is given by will for bis life takes po,ssession, 
and is allowed to keej), as part of tliat estate, 
something not strictly lielouging to it. he cannot 
I set up a title as gained by ailverse possession 
.against the remainderman. Anrfoo v. dVrhu/i, 
I'H. & H. 225 ; 26 L. J., Ex. 5 ; 4 W. K. 612. 

Ee-entry no Eevivor of Bights.] — 'riie, etfeet of 
the 3 & 4 Will, 4, e. 27. ss. 2, 3, 1, as to land, is, 
tliat after twenty years’ possession adverse to a 
title, it is extiiigaished, so that it eannot bo 
revived o]’ revested liy a re-entry after that 
period niion the, doctrine of remitter, beeanso 
such an ap[)lieation of that doctrine requires 
that the former title should be in existence at 
tlio time of the re-entry ; and the ex])ress provi- 
sion in the statute that no iiersou shall be deemed 
in possession of lands merely by reason of an 
entry thereon, apjilies to cases of such re-entry. 
Bratmlogton v, Llowellyn, 27 L. J., Ex. 297. 
iS. 0., at nisi prius, 1 E. & 1'’. 27. 

A defendant in an ejectment to recover a piece 
of woodland, adduced evidence of adverse posses- 
sion for more than twenty years, and the action 
was discontinned. Bubsequontly the plaintiff in 
the action from time to time walked in Iho wood, 
and turned his cattle into it, in order to assert 
his alleged right, and to bar the Stufuto of Limi- 
tations. At length he cut tlown a Iree iti the 
wood, whereupon the defendant filed a bill for 
an injunction : — Held, that as the result of llie 
action of ejectment shewed the defendant lo that 
action to be in po.ssession of the wood, he was 
entitled to tlie injunction prayed for. tShtnford 

V. lilt rhf one. L. It. 9 Ch. 116; 30 L. T. MU ; 22 

W. 11. 422. 


Mortgagor in Possession.] — ^AVhoro tlio mort- 
gagor remains in possession and tlie money is 
not rcqiaid on ihe day stiimlated, the mortgagee, 
who has a ]»ower of entry and sale on nuiqiay- 
ment, may ejeel, the mortgagor williout notice to 
quit. Bor tl. Fisher v. (Ble.s. 5 Iling. 42! ; 2 
M. A' P. 749; 7 L.-L (O..S.) 0. P. I.T!.; 30 It. It. 686. 

Or demand of po.ssession. J)oe d. //ohei/ v. 
Muisey^ 3 M. A lly. 107 ; 8 15, A C. 767. 

Second Mortgagee having the Title-deeds can 
eject first Mortgagee.]--- A se.emid morlgagee, 
who takes an assigimuml of a term (o at (end (he 
inheritance, and has idl the 1 dle-deed.s, may 
recover in ejectment, ngain^l the, first mm'f- 
gagec, if he had no notice of sueli prior umri- 
gago. Goodtitle d. JVorris v. Mort/an, 1 Term 
Ilei). 755. 


C. BY PAllTIGULAll PERB0H>S. 
1. Mortgagors ano Mortgagees. 
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Mortgagee — ^Against Tenant of Mortgagor.] — 
A niorlgagwi may n-oovcr in ojactmeiit (witlmut 
giving noti<;<' io quit) iigainsf, a tenant who 
claims nnder a lease iTom the mortgagor, 
granted aftej' Ihe mortgage, without the privitj’ 
of tlie niortgune.c. Kccrh d. Wi!t‘iie v. I/iill, 1 
Dougl. 21. S. 1>.. ILmxonv.JiHvh', Ir. II. 10 Cli. 
;}22. 

If a lease U granted by a mortgagor j»rior to 
the mortgage, the mortgagee has the same rights 
against, the lessee and iliose claiming under him 
that Ili(‘ nioi'tgiigor had, and no other than he 
had ; and his remedy must be on the lease as 
assignee of the reversion, so long as the lease is 
in existence, and the tenant ac.knowledges hi.s 
title. If, however, the lease is subsequent to the 
mortgage, then the mortgagee may treat the 
lessee and all those who may bt; in possession as 
wrongdoers and may bring ejectment, but he 
cannot distj'.'iin or bring any action for the rent ; 
they have euntracted to p.ay, as there is no rela- 
tion of landlord and tenant Ijet vvckui them. If the | 
tfuiant chooses to pay the rent to the mortgagee, ] 
and he ae<!epts it, a relation of landlord ami' 
tenant, is created bet ween the mortgagee and the | 
tenant- : and the remedy of thy mortgagee will 
ilep'Oid upon tlu; particular circumstances of | 
■each case, ./fw/er.v v. .//w /vo/,s-, 4 A. ik E. 2l)t); 
T) N. .k M. nil ;■ 1 H. .k W. (52.“) : o L. .1., K. B.tw. 

A. .seised in fee, mortgaged in fee to B., and 
afterwards leased to the defendant, 1). jnirehascd 
the legal estate from B., and also the. equitable 
cslat-t! from a jiarty who derived it from A., 
which party also joined in the (ionveyance of the , 
legal estate: — lleld, that 1)., though he had | 
roecive<I vent from the defendant, was not bound 
by A.'s lease, but. miglit recover agai7ist the 
delViidaut in ejectment after the expb-ation of a 
notice to qiiit, or sue him for i!so and occupatum 
after the ])aynient and receijit of rent. I)oe d. 
Dommt v, Thompxnn, S) Q. B, 10:17. 

A temint, let into possession ))y mortgagor 
before mortgage, sn))sequoTitly ]7ai<l his rent to 
tlicnun'tgagee: — Held, inejectmenfc by mortgagee 
against the tenant, that the latter might defend 
himseir, by shewing that there had been a 
prior mortgage, and that ho had received notiei> 
from tlic prior mortgagee to ](ay rent to him, 
ami had paiil it accordingly, as the tenant did not 
thereby deny that the mortgngoi", who gave him 
}jossession, had title, but .simply that the lessor 
of the plaintiif liad not a good derivative title. 
Dor (t, Nti/e/hthiithiim v. Jhirton. 1 1 A. E. ;i07 ; 
1? P, A 1). 'lt)4 : it L. Q. B. r.T; 4 .lur. 4:12. 

Ho also a tenant who has been let into 
po.sse.ssiou )>y the .secojid mortgagee liimsolf, 
may shew' such prior mortgage and notice ; for 
the tenant thereby admits that his lessor with 
respect to the lii'st mortgagee, w.is, in sulihtance. 
mortgagor in possession, not then treated as ti 
trespiisser, and so laid title to detnise : and the 
tenant is at liberty to go on to shew that his 
lessor hits subse.piently been trciitetl !is a 
tres)i!isscr by the llrst mortgiigec, whereby liis 
<flie lessor’s") title, ami the tenant's right fid 
possession under him, have been detormineil. Jh. 

Against Widow of Mortgagor,] — ^Ejeet- 

mcnl. by mortgagee itgai test the wddtnv of mort- 
gagor. 'Pile Jinan isesw'ere eoiivliold, and tlu; mort- 
gagor dicil in jjossossiuTi in IS2S, after which his 
widow conlintied in possession up to the timeof 
the ejeetiinail brought. The only title .set up by 
the li'ssor of tlie phuntiil; was an assignment, of the 
copyholtl by a eommon-liw cntiveyanee of lease 


and release: — Held, that without surrender to 
the lord, this w'as not sufficient title to support 
an . ejectment, us, by his own . shew'iug, the 
plaintiffs lessor had not any legal interest, but 
an equitable interest otily. J}oe d. y. 

Wchlm% 3 Bing. fN.C.) 5)22 ; 5 Scott, bSt) ; :} 
Hodges, 203 ; fJL. d., G. 1’. 315). 

How far Title of Mortgagee can he resisted 
hy Third Party.]— A mortgagor cannot defeat 
his inortgjigee’s title in ejectment, by setting 
np t.he title of ti third person. Doe d. DrUtuiii 
V. Petnje, 4 Dough 309 ; ] Term llu]». 700, it. R. 1’., 
GoodtUle. d. JMwards v. Dailey^ Gowp. (501. 

In ejectment by a mortgagee, a dofentiant, not 
being a mortgagor, but, in reality defending for 
his benelit, cannot set up a jirior luortgagc 
executed by him. Doc d. Jliim v. Cdifto/ii 4 
A. & E. 813 ; 0 L. J., K. B. 274. 

"Sufficiency of Mortgage.] — A railway company 
I W'as empow'cred to assign aiiil charge the proptudy 
of the undertaking, and the rates, tolls and other 
smns jirising by virtue of the act, as ii seeiirity 
for money borrowed ; and by ti deed execufetl in 
the form provided, assigned, “ the undertttking, 
i and all and singular the rates, lolls and otlier 
, sums arising by virtue of the act., and all the 
I estate, right, title and interest, of, in and to the 
I same,'’ to a person from whom a .sum was 
I liorroweil : — Held, that the deed did not convey 
I any interest in the land of the company, or 
I entitle the mortgagee to maintain ejectment, 
j Doe d, JJi/dlf. V. i^L Ifeleiifi and linmien Jiy., 

I (>. k; 1). (I(i3 ; 2 Itailw. Gas. 753 ; 2 Q. B, StM ; 

II L. J., Q. B. G ; G Jur. G41. 

Mortgagor estopped from denying Title.] — 
V. mortgaged land in fee to G ; al'torwaviLs, and 
w'iiile V. remained in jiossession, H., elahning by 
a, title anterior to 1 he mortgage, lirought ejectment 
against V., and a vei'diet w'as taken Jigain.st him 
by eonsent., subject to arbitration as to w'hut lease 
S. should grant to V. in jmrsuauce of the award 
made ; — lleld, that V. w'as ostojijied from setting 
up siioli lease as an answ'er to an ejectment by G. 
Doc d. Oyle v. Viehrrn, -1 A. A: E. 782 : G X.te M. 
437 ; G L. .1., Iv. B. 2GG. 

A., by a deed which recited that he w'as seised 
in fee of an estate, conveyed the same by way 
of mortgage to B. By an endorsement of a 
subsequent date upon tin's deed, G. wrote and 
signed tlie following : — “ Memorandum, that, by 
indenture of surcharge, the within jiremises were 
charged by mo, 0., the jiurehasor of the equity 
of redenqitiou of the withiii-nientioued jn'emises, 
wilh the further sum of 3257.” : — 'lIcM, in ejeot- 
inoiit, in w'hich ,B. w'asouc of the plaintilfs, that 
this meinoranduin o])eratedasanailnn.ssion by G. 
that, ho W'as in iiossession under A., and that 
as A. W'as estopped from disjmting B.’s title, 
so therefore w'as C. Doe. d. Oainford v. Stone, 
3 G. B. 17G ; 15 P,. J., 0. B. 231 ; B) ,Jur. 480. 

Mortgagee against Third Party.] — In eject- 
ment on th(' several demises of a niortg.'igor ami 
mortgagee, the defendant oiTered to jiruvu that, 
seven or eight years back, and after the 
execution of the morigage, ho brought cjoctincnl, 
againsi the mortgagor {at that time in })osse.s- 
sion) ;that the eau.se was rct'ciTod to arbitration ; 
and that the aw'ard was in favour of tlie now' 
defendant, W'ho thereupon entered under a Avrit 
of })o.s.se.s.sion, and had occupied the iiremises ever 
since: — Meld, that these jirocoedings w'orc not 
admissible fur the defendant against, the mnrt.- 
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gnyi’.e. nli.lufflgli he was present at one meeting Acceptance hy Mortgagee of Mortgagor’s 
hehire tlie arhitmtor ; it not appearing that he Tenant. ] — Tlie ationuy of u inorlgiigvi', wlio 
look any pfut in tlic ])r(K'ee(lings. Dor d. SuiifJt was also the altoniey of Ihe joorlgagor, ai)])lie(l 
V. I A. &: E. 11!) ; II K &: M. 7-1(1 ; BL.J., to the tenant in iiossession of (lie mortgaged 

K; B. 1-18.* jiroinises for rent to pay (lie interest due on the 

mortgage, and threatened to disti-ain ii; tlus rent 
Assignment hy Mortgagor giving no riglit of was I'lot i)ahl : — Meld, that tlie mortgagee, there- 
Entry,] — A demise by a mortgagor and amort- by re(;oguised tbe po.'.session as legal, and tliat 
gagoe of leasehold premises contained a proviso he could not maintain eject meiit on a diunise 
for re-enlry for either of them, if the lessee should laid previously to sneli application by his. 
as^ign without the tnortgagor’s eoiisout. After attorney. Dor d. Whitakrr v. Dolm, h M, k, Ik 
several mesne assignments with the mortgagor’s 132 ; 7 Bing, ;?22 ; !) L. J, (o.s.) C. Ik 110. 
eonseiu, the iivcmises were assigned to M. hy a In ejectment liy a mortgagee, the mere fact (d' 
(leciltorvhich S. (assignee of the mortgage) and his having received interest on the mortgage- 
the mortgagor were parties, and which contained down to a time later than the day of the demise 
a provi.so foi- re-entry hy the mortgagor on M.’s in the declaration, docs not auioimt to a rc(-ogui- 
assigning without his consent. M. paid vent to tion hy him that the mortgagor was in lawful 
the mortgagor, ancl snlrscciuently assigned possession of the premises, till the time when 
without his consent, whereupon B. and the such interest was jiaid, and eonseciuently is no. 
mortgagor bwinght ejectment: — Held, that M. defence to the ejectment. Dund. Jloi/m y. C/td- 
was not estopped from shewing that the mort- loiillr/drr, 2 B. ik Ad. ‘173. 

gagoi' was not the legal reversioner ; and also. If a person who has an estate borrows money 
that neither the mortgiigor nor B. coni (1 recover — on it ui)on mortgage, and the mortgagor aftor- 
tho one having onlj'^ an equitable title to the wards grants a lease tf) a tenant for twenty-one- 
premises, and the other having no right of entry years, that lease, luing made after the mortgage, 
reserved to him. SmindersY. Merrij weather, 3 cannot be sot up by the tenant to prevent the- 
H, & C. 002 ; 3!” Tj. J,, Ex. 115 ; 11 Jur. (N.s.) mortgagee from recovering possession, and the 
C55 ; 13 W. It. 81 -t. mortgagee may put the tenant out of possession 

By indenture of the 31st March, 1852, H. by an ejectment ; and the only remedy the 
demised to B., for ninety-nine yean?, a piece of tenant has for thus being put out of possession 
land ancl four unfinished houses, and B. cove- is against the mortgagor, lint if, instead of the 
nanted that ho wcrald, on or before the 25th June, mortgagee turning the tenant out of possession,, 
1852, finish the hoxtscs, under the direction anti ho consents to take the icnant as his tenant, the 
to the satisfaction of the surve 3 ’’or of H., pro- mortgagee will not thereby set up the tvi'onty- 
vided that, if default should bo made, it should one yeans’ lease, but will make the tenant, his. 
he lawful for H. to enter into the demised ])re- tenant from year to year only. Doe d. IlugJies 
raises or any part thereof in the name of the v. Dxtrhiell, 8 Car. & P. 5(57. 
whole, and repossess, retain ancl enjoy the same The father of the defendant mortgaged prem- 
as of ius former estate. By a . subsequent inden- ises, consisting of two estates, callesl A. B., 
ture of the same date, B. mortgaged the premises ancl the elefemdant joined in the deed, and eove- 
to the plaintiff. By indenture of the 30th July, nanted for the i)aj'nieut of the money. After 
1852, hetcveeii H. of the one part, and the clefen- the death of the mortgagor, the defendant, to- 
dant of the other part, reciting that H. had whom the projierty had been devi.sed by him, 
entered into several underleases affecting the remained in possession of estate A., estate B. 
premises, the pai-ticnlars of which were known being in po,ssession of tenants wlio had paid rent 
to the defendant H. a.ssiguccl to tlic defendant to the' mortgagor, and to whom no notice to cinit 
the leasehold premises, ancl all estate, right, title, ha<l been given. The defendant afterwards 
and interest of him, F., into or out of the appointed one of Ihc plaintiffs a receiver of both 
promises, for the residue of the term of years estates, which were recited to bo in the defen- 
granted bj' the aforesaid indenture of icase, daut’s occupation, empowering Iiim lo receive 
subject, nevertheless, to the nnderleasea therein the rents, to proceed by action or disti'c.ss for the 
refeirecl to. B. did not complete the houses on recovery thereof, and to bring ejectments. Tho 
the; 25th June, and no surveyor was ever defendant defendccl as tenant eh 1, that the 
appointed. In .Inly, 1852, B. gave up possession plaintiffs were not entitled to rceover cstiite B., 
of the premises to the defendant. The plaintiff which was in posses, sion of the tenants, as no 
having brought ejectment as mortgagee : — Held, notice to quit had been given to them ; ancl that 
that, a.ssuming there was a sufficient clause of the defendant was not c,stop])e(l from setting up 
re-entry, and also a forfeiture of which H. might this defence. Dor. d. liov'mun. v. Lrwix, 13- 
have availed himself, the indenture of assign- M. & W. 24-1 ; 14 L. J., Ex. 198. 
ment did not shew any intention, or use sufficient Where a mortgagor, wlio continues in iioases- 
w'ords, to p.ass a riglit of entry to the defendant, .sion of the premises with the consent of ihe- 
even if such a right is assignable under the mortgagee, makes a lease to a third party who 
8 & 9 Yict. c. IOC), s, 5, which, serable, it is not. expends money in improving them, the (ib'cnm- 
Hitnf V. Jtioiinunt, 9 Ex. (535 ; 23 L, J., Ex. 135 j stance of the mortgagc;c’s having occa.sionall^'' 
18 Jur. 335 : 2 W. 11. 27(5 — Ex. Ch. gone to look at the inqirovcunenls is not of itself 

. evidence for a jury that he has accepied the- 

Mortgage Term outstanding,] — 0. demised Ie.ssec as his lenant. Doe. d. Parrg v. lluqheH, 
hinds to B. as a yearly tenant, ancl subsequently 11 Jur, G98. 
mortgageci them. B. paid rent to C., and, after 

the mortgage, gave up possession to A., who con- Acceptance hy Mortgagee of Mortgagor aa 
Mimed to paj*^ rent to 0. and his executore : — Tenant.] — ^Vlmro a mortgage deed for securing’ 
Held, that the mortgage tenn granted to B. was payment of an annuity conveyed llic land in 
oulstanclmg, and that the mortgagee could not trust, to permit the mortgagor to receive the 
bring ejectment against A, without a notice to quit, rents until default made for sixly days in pay- 
6!:i4^ev.J/eo%,30L. J.,Ex.385; 7Jm*.(iir.S.)1249. ment of the annuity: — Held, that the coil- 
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II' a HUcrifT sells a terai iiuilor a fi. fa. which is 
afterwards sol aside for iri’Cf'iilarily, and the 
duce of the sale iliroetcd to be vcUivned to the 
tc;rnioj', the tennor (iuunot, maintain ejectment: 
to rec(jvc]‘ lii.s term against the voiuloe under the 
sheriff. J)w d. J<Jmmett Y. Thoi'iw, I M. ; 

14 11 Jl. 485. 

A lessor in (ijectinunt'., who claims title as a 
purchaser from the sheriff, who sells by virtue 
of a ii. fa. at the suit of .such lessoi’ must 
prove tlic judginciitr as well as tlie writ, d. 
.Bhitul V. Smith, 2 tStavlc. 11)1) ; llolti, N. 1*. 581) ; 
19 It. It. 7t)2. S. /rofiiuni v. Pitt, 5 Esp. 22. 

In fijectinent l)y a vendee of a term, sold uncler 
a ti. fa. against the defendant, it is .sutlicient to 
produce the fi. fa. without proving a copy of the 
judgment. Doe d. fiath'n v. Muiicnx, (J M. & K. 
110“; 18 It. It. 825. 

Where it a})pearcd that the tei-in had been 
granted to the defendant’s father, and that on 
his death, intestate, his son 11. entered and took 
out admini.stration, and was possessed till his 
death, and that, on his death, the dofeiulaut, his 
brother, enteretl, and that by indenture bot.woen 
the defendant and M, (coneerniiig other ]»ru- 
miscs) it was recited tinit the defendant w’as 
legal personal representative of 11.; — Held, that 
this was pi'iina facie evi<lonco tluit tlie term was 
vested in the defendant. Ih. 

Against Tenant of Judgment Debtor.] — A 
plaintiff who claims under an elegit, subsO'-iucntly 
to a lease granted to the tenant in imssession, 
cannot recover in ejectment, though ho gives the 
teziant notice that ho <locs not mean to disturb 
his possession, only wishing to get into the receipt 
of the rents and profits f)f the estate. Dor. d. JJu 
CoHPi V. WJu'trtoHi 8 Terju Hep. 2. 

Where an elegit croilitor brings ejeetnient 
against a debt or, 'whoso ])rima facie titie to the 
whole proi)erty soiiglit to bo recovered is proved, 
it is incumbent on other parties in possession as 
■under tenants or otherwise, to shew their better 
title (e.g. by tenancy anterior to the judgment 
or the like), or the elegit <n’editnr must recrjver 
against all. Doe d. Ennis v. Oicen, 2 Tvr, 149 : 

3 C. & J. 71 ; 1 L. J., Ex. 48. 

Action by— Evidence in.]— In ejectmont by a 
Judgment creditor on a writ of elegit, tlie writ, 
with the inquisition an<l the returii thereiqum, 
stating that the judgment debtor was possesseil 
of the property, constitutes sufficient eviilence 
of the plaintiff’s title to recover ; and as between 
the elegit creditor and the judgment debtor the 
'return to the inquisition is eonclusivc, at all 
events down to the date of the return, so that 
the judgment debtm- cannot set up a title in a 
third party arising prior tt> th.at tlate. Martin v. 
Smith, 27 L. J., Ex. 817. 

Defence to,J — In ejeefTnont by an execu- 
tion credit ctr under an elegit, it is no defence to 
say that the elegit was executed upon a judgiueiit 
founded on a warrant of attorney given to seeurt! 
upon land an usurious loan, because even though 
the wavrai\t was voidable on the groujid alleged, 
yet the proper mode of avoiding it would he by 
upplication to set it asiiie, it being too late to do 
so on such grouuils at tlie trial of '’the eject, lueiit, 
wdiere the judgment, appealing to be in exist enee, 
must be taken to be valifl. /lua/m v. Lumlen, 

4 El. & Bl. 274 ; 8 0. L. R. 241 24 -L. J., Q. R. 
■67,-1 Jur. (Jt-S.) 422 ; 3 W. R. 109. 


8. II Kills Axn Dkviskks. 

When Action Maintainable by.] — An heir, on 
whom aeonlingent I'eniiiinder in fi (‘op,tliold lias 
devolved, may lirintr ejni'tment liefore adniil.liuiee. 
7>/»ed. Uintm. v. IMfa. 8 X. A 1’. (i-l8. 

A W'ill recited tliat the deviHor had eliarged lla* 
land with 8,()()U/, on Ids da.iigliteri.s marriage; 
tlien followed a devise to tniitees to keep down 
the ini, crest, and ajiply tlie surplus rents ns 
direi'ted, till the h'ssur of piaintilV sliouhl eoine 
to the. age of twenty-three. ; and then to 1dm, 
subject to the idiarge -Ilehl, that this did nut 
shew a legal e'stati' out of (he, lessor of the plain- 
tiff. i)ae d. Ewh. v. ILmhhi, (> A, k. E. 495 ; 
2 N. 4: r. tU5U. 

Where J., who was tenant at will to V7., died, 
and the licir-at-h.uv to J. entered into ]iossession, 
ami ehiimed the land as his own; — Held, that 
the tlevisce.s of W. might bring an ejee.rinent 
against 1dm, without giving him notiee to quit, 
or demanding pos«,e'.sain Doc d. Hurtje-^x 
Thtim-jmin, 1 X, (k P, 215; 5 A. tk K. 582 ; 2 
H. ic W. 451 ; ff I,. .]„ K. 11. 57. 

A liistator, after giving a life eslati' to his 
daught.er-in-law in Ids real estattis, devi.sed tlie 
remaimlcr to her sou T. (_w'lio was his heir"), iu 
fee, tqxm euudition that he should within tliree, 
months after tlie death of tlie testator convey 
certain leaseliolds to his three .sisters ; but in ease 
he should refuse to do so, upon failure thereof, 
he devised his real estates to his three grand- 
daughters. The testator died in 1808 ; his 
ibiughter-in-law then entered upon her life 
estate, and eontiimed in possession till her death 
iu 1827 ; the three grand-daughters then entered 
and eontimied in possession up to an ejectment 
brought by the heirs of T, Held, on a special 
ease stating tlie will and the above facts, that as 
it was not exprcs,sly .stated that T. had notice of 
the will within three mouths of the testators 
death, tlie court could not infer the fact ; and, 
therefore, as it did not apjicar that the eondi- 
tional liinitutinn had taken uft'eot, the lessors 
were entitled to maintain ejeetment. Eon d. 
Tai/lor V, (VLw, 1 l\ & D. 3’7 ; 8 A. ic K. 779 ; 
8 L. J., Q. B. 41. 

T., being seised in fee of preraisesj devised the 
same to his son, W,, for life, with remainder to 
the issue of W. as tenants in oomnion in fee. 
In April, 1845, W. died, having by will ajipohited 
executors, who managed, the estate for the infant 
children of W., and in 1845 and 181(1 received 
rent from the defendant, who had been in posses- 
sion prior to the death of W. Held, that the 
acts of the executors did not bind the infant, 
children ; and that the latter might maintain 
ejectment against the defeudaut, without a 
I previous notice to cpiit nr a demand of ])o.sses- 
sion. IJiw d. Thomax v. JtobrrU, 1 (5 M. & W. 779. 

Ejecting Tenant-at-will of Devisor. ] — The 
owner of a cottage, divided info two fmri.s, in 
1808 put iu two servants, H. A W'., 1o oee.upy it. 
who occupied each jiart .severally till his death 
in 1814, wiihout jiaying any re'ut. They eon* 
tiiiued to oeeujiy, nndislurb'ed, after liis'deadi, 
till 1821, whim II. diisl, having dm'ised his 
moiety to W. ; H., .some time befoi'c his deatli, 
tmik in Ij. to Jive with him as a servant, and 
after H.’s deatii L. eoiilimted in imsschsiou : — 
Held, on ejectment Iiroiighf, by W,, that, by jii'ov- 
iiig L. to have come in under* IL, lie had'shewn 
a prima facie title. Jho d. WlUix v. Biivhmoro, 

1 P. & H. 448 ; 9 A. <k E. (;i;2 ; 8 L, ,1., (J. il, lOH. 
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■When Estopped.] — hi ojectuu'ul-, the iilnintiff 
ehiiiiujd :is devihce of A. I'lie defendiuit claimed 
us heir-at-law of A„hnt had come into possession 
by agrijemenl wilh 15.. wlio was oricriiuilly tenant 
to A,, but liad atloriu'tl to tlie plaintitf : — Hold, 
that 1 he defendant wa-- estopiied from di.sjmtiiif' 
IJie title, of the ]daint,iff. JJot d. Marlow v. 
Whitihw, .1 Q. B. !5l)7 ; :5 G. & 1). oO-t ; 7 Jnr. 
52'.).' 

Poscession creates Devisable Interest.] — A 
pe.rson in possession of land without, title has 
a devisable interest, and the heir of his devisee 
can niahitain ejectment against a [)erson who 
ha.s entered upon the land, and cannot shew 
title or po.ssession in any one jnior to the tes- 
tator. Ashrr v. WhUddrl, ihl L. .1., Q. B. 17; 
L. R. 1 Q. B. 1 ; 11 Jur. fN.s.) 92p : 13 L. T. 254 ; 
14 W. R. 2(i. 

W., in 1842, inclosed some waste land ; in 18.50 
he inclosed more land adjoinine:, and built a 
cotta, C!;e. Fie oecmpied the whole till 18(50, when 
he died, havin.ti,- deviseil it to his wife, so loiip: a,s 
she remained unmarried, with remainder to his 
daushter in fee. On liis deatli the widow a, ml 
dan,i;liter eoutinned to reside on the pro])ert.v, 
and in 18(51 the defendant marrieil the widow, 
and came to reside with them. Early in IStlli 
the danehter died, a,e:ed ei.uhteen y(‘!irs. and thei 
mother (lied .soon after. Tire defendant lam- 
tinued to occupy tin; ]iroperty. and in 18(55 the 
dane'hter’s heir-at-law brought ejecdment a.ejainst 
him : — Fhdd, that she was (iutitled to recover tin; 
whole i)roperty. Jh. 

Evidence in Action, of Possession.] — The 
receipt by a Jiarty, claiming: tis heir, of rent, 
uecruinjf tine on a day pretu'dini^ the payment, 
is not evidenen of seisin on such <lay. Jlor d. 
JAdtihh’d V, Laii'i^oiK 8 B, iV (h tiOti ; 3 M. (.'o Ry. 
114’: 7 L. .1. (.o.B.J K. B. 110. 

Death of Elder Brothers.] — In ejccl.ment, 

where the hr.ssorof the jdaintilf claims as heir by 
descent, the death of his elder brothers, ami also 
tliat tht;v died without issm;, must, be proved. 
MMiarthy^Jlh-hnnh, 15 East, 2'.i4, n. ; 13 H. It. 
475, n. 

- — Competency of Testator.] — Wlit;re, in an 
ejectment by heir a;^uinsl devisee, the testator’s 
competency was dtsputed, and the defendant, 
after })rovin,i^ that the testator luid (riven a 
reasonable aeeoant of tlie real iiroperty left, to 
him by his hither, olfered, in eonfirmatiou of his 
ae.eoiint, to put in the father's will, which was in 
court : hut on an objoetion to its admissibility 
on the part of the plaintitV, it, was witlulrawn. 
and the judir*^; adverted to the fact in his sum- 
nuiifr up, and told the jury they mi,!rht infer 
from the ])lainti!f’s ohj('.(;lin,u: to the will beiii,ir 
))ut in, tlial it was conforniidile to tlic statement 
m.ide l»y the testator: — Held, tliat tlierc w:is no 
misdirection. Snihui v. Drroaport, 27 L. .1., (!. B. 
54. 

. Forgery of Will.]'-~In (‘jeeiment by heir- 

a1-Ia,w, elaiming iilso under a will, agiiinst parties 
ehiimiiig nmler ti deed of graid, tind also setting 
nj) a hiier will, the ]ilaintill: nmlertaldng, by 
autieijiation, to prove that the deed and the later 
will were forgeries by an illegitimate son of the 
testator, wlio liad confessed and been convicted 
of the I'oi'geiMc.s, and was called as a witne,ss to 
prove them ; — Held, first, that ovidenoe as to his 


i 


pecuniary position and cireumstances before and 

afc the timo of the forgeries was adiutssible on the ; 

part of the plaintiff. Moujjdl v. Jlawft, H R. k, JA 

784. ; 

Held, secondly, that evidence of forgery by 
him of other deeds (leases of the same properly 
at enhanced rents, to increase the apparent value) 
in the course of the transact ion, and in pursuance 
of the same design, was also admissihlc for the 
plahititf. Ih. ; 

Held, thii-dly, tliat evidence of the forgery by 
him of a letter of authority, purporting to be | 

from his father to the attorney wlio drew such I 

other deeds, and also the deed in question, was j 

ailnnssibhi for the plaintiff. //;. 

Held, fourthly, that evidence on the part of 
the plaintifl, to prove the later will a forgery, 
althoinrh the defendants disclaimed it, was admis- 
silile, 

Held, fifthly, that, the onus of proof being on 
t he defcndaid s, who relio( I on the < Iced, of proving 
its execution (as against the heir-at-law, ivhik 
was prima facie entitled to it), if the jury was 
not satisfied of iis execution, they ought to find 
for tlie heir. Ih. 

Production of Deeds.] — In ojeetmeiit by 

a person claiming as heir-at-law of a ])arty 
pi'oved to liavo died seised, and also under a 
devise, invoked by what piu'ported to he a later 
will, forged ; Ihe defemliuit setting up suck 
forged will, ami also claiming as purchaser from 
t.ht! forger under a forged deed of grant to hiini 
self, tin; deed of eonvey:uu;e to the defendant not 
reciting the forged deed, hut falsely reciting thiih 
the preteiult‘d grantor, the forger, was .seised, 
ami the forged dei'd n-citing the. deeds of the 
testator’s title : — Meld, that all the deeds might 
]iroperly he presumed to he in the po.ssession ot' 
the delemlant claiming to hold the o.state as- 
purchaser, and that the. plaintifl:, on a notice' 
lo ])rodu<;e , was entitled to e.all for them, and, 
that the del'endaul would, at his peril, decline 
to produce them. Jloi/jwll v. U'ailc, Jl F. ik F'. 

.511. , . ■ . 

Other Matters.] — In ejoetment,thc plaiur. 

tiff made out his title as the iu'ir of ’Vf. G. Th«" 
di'Cemlant put in the will of W. G., made in ]8;57, 
devising Ihe property to the plaintiff and T. G. : 

— Held, lhai. Ilu; plaintiff might put in auotheir 
will of \V. G., made in 1838, devising the whole' 
jtroperty lo the jilaiiitilf, and that the plaiufiif 
was nol hound to make this will part of his 
original ease. Doe d. Godnj v. O'odeif, 9 Oar. k Ik 
4fl': 2 M. & Rob. 243. 

In ejeetment by the heir-at-law of F. again.st 
a devisee under F.’.s will for the devised estates, 
the })laintiff may give ]jarol evidence tlnat the 
])roi)orty was purchased bj" J., as agent for F., 
the testator, although .1. had (-.outracted im 
writing for ihe jmrehase in his own name. 

Mardon. v. Itoo d. I'ox, 8 A. ic K. 11^. 2 K & Ik 
.501 ; 8 L. J., Ex. 293. 

Pniotioe at Trial,] — ^lu ejeetment by heir' 
against devtsec, the heinship l>emg admitted, tUc' 
defendant is entitled to begin. v. dadler,. 

3 0. R. (N.«.) 87. fc), 1*., Mari'ui v. Johndou, 1 
F. &F, 122. 

Tlie lessor of the plaintifl' claimed a,s devisee- 
under a will of S. At the trial the defendant 
admitted the seisin of S. and the exeeution. 
of that will, and that the plaiiititf was prima 
facie entitled under it, and protJO-iCd to set up. a. 


1499 Particular Persons. 1500 

subscqucntwill.revokuigthcfivstwill. Thetlefeu- ] the plaintiff had failed to whew hiniwelf pow- 
dant began:— Held, that the plaintiff should sossed of flic term. 7)nrd. Mmid/mi/.w v. Potorll, 
I)oa d. Mier v; 8 Q. B. 57(5 ; 15 L. J., Q. P>. ISh ; 10 Jlu^ ((hr>. 


dant began : — Held, that 
have been permitted to be< 
JJrayne, 5 C. B. tj.)5. 


Where a rcnt-diarge is granted wilh power to 
Administrator.] — An adminfetratov of a tenant the grautoe, in case tlic rent should be in arrear 
from year to year may maintain an ejectment, fora eerfaiu siiaee of time, to enter and (mjoy 
jQofi d. V. A7mr6’, 3 Term Eep. 13. the lands ch.arged, and to receive and take the 

Where a tenant died intestate, in the posses- rents, issues and protiis for his own use and 
sion of premises, and his widow, after continuing benefit, until satisi'aetiuu of the, arrears of rent, 
to occupy them for several year.s, and paying with nil costs; the grantee may, upon tlie rent 
rent to the landlord, married a second time, and becoming in arrear, maiuiain ejectment again.st 
her husband entered into possession, and paid the terre-tenant, without ])roof of a ju'evious 
rent for several years to the landlord, and, upon clemaud of the rent. J)on cl. JP/tfin v. jrDnloj, 
the death of thcwil'e, the personal representative 3 N. &: M. 557 ; 1 A. & E. 750 : 3 L. J., K. B. 183, 
of the first husband obtained administration of When an annuity is secured, not only by a 
his estate and effects, and brought ejectment to right of entry and distress, and liy a right of 
evict the second husband;— lleid, that the action entry and ])erceptiun of the profiis given to the 
fVasmaintainable, without giving a formal notice grantee, but also by a term limited by the same 
to quit. J5uc V. Piwffttfn/. 2 D. & R. 706. deed to a trustee for him lo raise arrears by 

In ejectment by an administrator to recover devise, sale or niortgage, the rights of entry will 
possession of land leased to tlie intestate, it was not destroy the term, nor will the (erm defeat 
proved that the lease had been biinit, and then the right of entry — both kinds of remedies may 
that the intestate had been in possession, and coexist. JOoe d. Butlev v. KnuiHijton 
had paid rent Held, that the evidence, of the 8 Q, B. 120 ; 15 B. J., Q. B. 153 ; 10 Jur. 153. 
lease was sufficient to entitle the administrator An owner of a first rent-charge on house }vro- 
to recover. MetUra v. Bt'owji, 1 H. & C. CSG ; perty, which had fallen into <lcoay, entered hito 
32 L. J., E.v. 138 ; t) J ur. (>r.s.)iil5 ; 7 L. T. 795 ; possession, his rent, -charge being in arrear, ami 
11 W. R. 429. having expended a considerable sum of money in 

repah-s, he received rent sufficient to pay all 
Lease by Administratrix — Action by Adminis- arreans of the ront-charge. Thereupon the owner 
trator de bonis non.] — An adrainist ratri.x made a of a second rent-charge, -whose reut-chargo w£is 
lease, in 1854, of preraise.s forming portion of the in arrear, brought ejectment to recover posses- 
intestate‘.s assets fur a term of twenty-one years, sion. A bill in equity by the defendant to restrain 
The lease did not purport to be made by her in the action, except upon payment of the money 
her representative capacity. The lessee admit- expended in repairs, was dismisse<l for .want of 
tedly went into po.sse.ssion under the lease, but equity. ITooprr v, OooJtp, 25 L. J., Ch. KiT ; 
never paid any rent. He continued in po.sse.ssion 2 Jur. (N.s.) .527. 
until 1883, -when the administrator de bonis non 
of the inte.state brought an ejectment for non- 
payment of rent. The jury iiaving found that D. BETWEEN LAND.LOE1) AND TENANT, 
•the defcirdant had continued in possession on the 

terms of the lease : — Hold, that the plaintiff (the 1- Whex Te^axt Holds Oveij, 

administrator de bonis non) -was entitled to a _ . , - _ 

erdict for possession and airears of rent. Boyle ^ Secogmsances to pay Costs -—Common Law 
J/tffftr/rc 14 L. R. Ir. 24. Procedure Act, 1852, s. 318.] — The .stiitute did 

’ • apply where the tenant holds under a louse : 

Executrix.]— An executrix may lay a demise which has not c.xpired liy lapse of time ; bid a 
i ejectment before probate granted. IloedBeu- right oS re-entry i.s claimed for nonperformance 
dull v.&DHwe/wf, 2 W. Bl. 594 ; 5 Burr. 2508. covenants. Bae d, ('iiMlry v. Mhinydcy, 

13 M. & W. 658 ; 15 L. J., Ex. 341, 

Two out of three Executors.] — Two of throe A tenant hohling from quarter to quarter, sub- ] 
r-cxecutons may recover lauds of their testator joct to a determination of the tenancy l)y three 
1 ejectment on a joint demise. Boe d Stacc v. mouths’ notice to quit, cannot be compelled to 
Wheeler, 15 M. & W. 023 ; 1(1 L. J., Ex. 312, enter into the recognisance to pay costs. Bee d. 

Carter v. Iloe, 10 M. & W. (570 ; 2 H. (N.s.) 449 j O 
Evidence— Of Probate or Letters of Adminis- 12 L. J., Ex. 27, 

^ration.] — In ejectment for leasehold property, If a tenancy from year to year has been oxo- 
the plaintiff, after proving the creation of the cuted by a ivritteri agreement, tlie fact that a 
term in 1730, shewed it t,o be vested in E. in supplemental agreement is entered into, whereby 
1760; he then proved a deed-poll executed by the landlord agrees that the tenant .diull coutimxe 
W. ill 1784, by which (after reciting the deed of tenant so long as landlord shall continue the 
1760, the death of E., and that E. had duly pub- vicar of A., does not make the tenancy uncertain 
lishedlier will in 1778, and that under the wall .so as to preclude the tenant from entering into 
the premises had vested in M.) W. releasetl to M. recognisances, Boe d. Aoweienil v. Bor, l' B. (J. 
Ho probate of E.’s will, nor any letters of admin- Rep. 8(5 ; 10 Jur. 925. 

istraUou, were produced, nor was any excuse The statute only applied to eases where the 
given for their non-production. The plaintiff tenancy is under a lease, and Inul expired by 
then deduced title from M., and shewed the effluxion of time; or under an agreement from 
enjoyment of the property since 1784 to have year to year, if tlie tenancy had been determined 
been consistent with the documentary title by a regular notice to quit. Beed Tindal wltee. 
Held, that neither probate of E.’s vi’-iU nor letters 1 D. P. 0. 143 ; 2 B. & Ad. 922 ; I L. .!., K. B. 8. 
of administration could be presumed, and that A tenant wdio had surrendered his tei-ra, but 
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i'cfased to (juit the premises, eonld not, on eject- 
ment brought by the laiullord, bo compelled to 
enter into the recognisance, Jh. 

And where a tenant holds from year to year, 
without a lease or an agi'conient in writing,* it is 
not within, the slal uto. iJor^ d. Jirtulford (Mwl) 
V, .") R. A Aid. 77(1. 

An agreement, in writing, of apartments for 
three months c('riaiji, comes within the statute. 
Jhed. Phiilipa v. ifw, I I). A 11. t:i3 ; a R. & Aid. 
7G(S. 

A letior from the tenant claiming title as son 
of the ]as1. yearly ieunni, at his death, and 
j'c‘(| nesting leave to keep possession for two years, 
which was granted, is not an agreement within 
the statute. JIop- d. iStopnay v. Thrttn/ot/f, lM‘Clo.1. 
-M)2. 

A tenancy for years determinable on lives is 
not a holding williin the statute. l)oc d. Petn- 
hei'ton V. Roe, 7 R. & 0. 2 ; L. J. (o.s.) K. B. 
28i) ; R. 11. 135. 

ill ejectment bj” landlord agaimst toiiant, if 
the title to the premises is disputed b('twccu 
them, the latter is not compellable to give the 
undertaking, and enter into tin' ireoguisance.s 
inquired by the statute. J>oe d. Stiunderx v. Jloe, 
1 U, R. 0. 4. 

It is immaterial in an application u nder 1 Geo. 4, 
<3. 87, s, 1, that, the less(jr of the jilaiutiJl’ is the 
original lessee, n.nd the tenant hi.s sub-lessee. 


If a landlord allows 
above a ycai', without 1 


1)00 d. WattH V. Roe, .5 D. V. C. 213 : 2 H. W. 
336. 

If a landlord allows his feiimit to hold over 
above a year, without taking any .step to recover 
the iiremiscs, ho is not eat ii led to the henelit of 
the 1 Geo. 4, e. 87, s. 1. J.)or. <1. 'J'hoiiidu v. Field, 1 


Practice — Per what Security may he Given.] — 
The court will tud. ijie.lude, in tlu! security to lie 
given by the tenant, daniag(3s alleged to have 
been camsed by the tenant, or th(*senu(lor him, to 
the trade of the pi'cmises. Jhe. d. Mdrhn w Roe, 
3 1). k L. 87. 

The recognisance is to be taken for one year’s 
value of the jiremises, and a I'l.'iisonablc .sum, to 
be settled by tlu'. mast or, for the cost.s of the 
action. Roe d. .Leri v. Roe, G 0. R. 272. 

Affidavits used in Application for Security.] 

— An nlUdavit in siipjiorl of a rule .stating that 
thetciianey Wiis dclennined by a e.crtain notice 
to <[uit, and not by a regular noti(3c to (piit, is 
insutlieient. Roe. d, Plttiter v, Jiell, 8 .Jvir. 1100, 

Anathdavil referring to lheugr<'cmeut reciuirod 
i)y the stal.ut.e (such agreement being certilierl by 
the siguatui'e of the coimnissioner administering 
the, oath) is Hutliciently identilied. II), 

The atUdavit should shew that the tenancy was 
detovmiued by a regular notice to quit. Roe. d. 
Topping v. Jiointt, 7 1). 1*. (J. 487. 

The .lease or agreement which llie landlord 
must produce in <‘om't on motion calling upon the 
tenant to enier into the luiderlaking, and give 
the bail prescribed, should be aunc-xed to the 
affidavits in sui)porl of the motion, Roe d. 
Fouean. v. Roe, 2 J.. M. A J’. 322, 

Sufficiency of Notice.] — A demand of 

possession is sutUcicut Jiutice, sh as to entitle the 
plaint ilE to the bendit of the undertaking anti 
security retjuired by 1,6 IG Viet, c, 7G, .s. 213. 
Roc (1, Jngle.'ieij {^J/orgn/x') v. Ltoe, 2 U, & R. 
hG6; 1 L. .1. (o.k) K. R. 137. 

A Jioticc given by a laiullord in ejectment 


signed ‘‘ A. B,, agent for the plaintiff," is suffi- 
cient. Such a notice is sufficient, although it 
only requires the tenant to appear and be made 
defendant, and find such bail, k<i., “ and for such 
imrposes as are specilied in the act of pariia- 
.meut," without going on to state those purposes hi 
detail. Roc d. Beard v. ite, 1 M, & W. 3GU ; 2 
Gale4S; 1 Tyr. & G. 870, 

If the notice given to the tenant has heen 
signed by an agent, it is not nece.ssary that there 
should be an affidavit, that the person .signing 
it is agent. Roe d. Croldart v, Ltoe, 1 W. \\h& H. 
,H. 34<*>. 

Who can Apply,]— An apj)lication that 

the defendant should give security may be made 
by one of several tenants in common. .Roe d, 
Morgans . Rotherham., 3 D.B, C. GKO ; 1 Gale, 167. 

Attesting Witness to Execution of Lease.] 

— It is not necessary th.at the atlie.sting witness 
should depose to the exoeuti(m of the lease — if is 
.suHi(,‘,iently proved by other witnesses. Ih. 18.1,’., 
Boe d. Gou'land v. Roe, G 1). I’. 0. 35 ; W. W. & 
D. G06. 

Whore the attesting witness to the execution, 
of the lease is an attorney, Ihe eomit will comjjol 
him to dei)()se to such execution, though he is an. 
attorney of the defendant. Roe d. Aterg v. Roe, 
G L). V. C. 618 ; 1 W. W. & IJ. 178]- 2 Jiir. 4(58. 

Rule Nisi.] — The rule nisi need not 

.simeiiy all (he particulars thereby required, as 
the court may mould the rule (uinfomiably to 
16 k IG Yict. c. 7G, s. 2i:5, iu shewing cause. Doe 
d. Phillipx V. Roe, 1 .U. k U. 433 ; 6 R. i; Aid. 7f)G. 

To entitle a lessor of (ho plainl itf to call for 
bail, he must move on production of the original 
lease oi' a eonnlcrparl', or a duplicate, and Ihe 
insi rumen! must be stamped at the time, .It is 
not sullicienl to move on a copy, or on aniustru- 
ment stamped after the rule nisi, and boforo 
cause shewji. Roe d, (.'aujdfield v. Roe. 3 Bing. 
(N.C.) 323 ; 6 1). r. G. 3(56 ; (5 L. .1., G. R. 4b ; 

3 Heott, 7.6G : 2 Hodges, 271). 

Allegatioa of Reletting.] — Whei'c (he 

lessor of the plaintiff iqxm aiiidavit tluit a 
tenauey under a written iustrmtieiit has be.eti 
duly determined, moves (hat (ho defendant juay^ 
give security for costs, a sub, sequent, rctidcing, if 
an answer (o the mol ion, must ))e alleged with 
particularit V am I precision. Roe d. Rura at v. Doe, 
(} Bing. 074 ; 4 M. k 1*. 31)1. 

— : — Defendant bringing Error — Sureties.] — 
A defendant in ejectment must give two acidi- 
tional .sureties on bringing error, although he lias 
before given two suretie.s on eouiraettcing (he 
action. Roe d, Rurant v. 2Ioore, 7 Tliitg. 124 ; 

4 M. k r. 7G1 ; 1 1). R. 0. 203 ; 1) L. ,J. (O.,^.) 
C. P. 38. 

2. RlCUlT OF llja-KNTttY. 

Entry whether Necessary.] — An actual ontiy 
is not nccca.sary to take ailvantjigc by ejeclmeiit 
of a clause in a lease to ro-entor for uuupay- 
ment of rent. Goodright d. JIare v. Cater, 2 
Hougl. 477. 

A., tenant for life, remainder to R. in fee, 
leased for her life, and died in 171)1), and (ho 
lessee continued in possession, without paying 
rent, till his death in 1806, when his son took 
posssession, and continued without paying rent, 
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'distress on. the jn'ninises on someday in May, the 
demise being laid on ihe 2iul of May, and llie 
declaration served on llie (ith of’ June; ih(>- 
defendant giving no evidenca' in j'ebut llie int’er- 
enoo, that there was no sullictieiit disiress on llie 
jireniises within the terms of: tlie: proviso ; aS: by 
shewing that there was a sutlieienf distress on 
the premises in May. u[) in thc> dale of llio demise 
inclusive, or on the (It hot June, wlum the ileei a ra- 
tion W'as .served, if that weie materi.ii with 
'reference to the *1 (leo. 2, e. 28. On sucli jirouf 
by the plaintiflv fti'i statute dispon.ses with proof 
of a demand of the rentontlie day it became 
due. Doe v. Fnchau, la East. 28(! ; IJ 

11. It. -172. 


and in 1807 levied a fine with proclamations : — 
Hold, that the heir of P., the remainderman, 
might maintain ejectment against the son, with- 
out an acUial entry to avoid the fine, or a notice 
to determine the tenancy. J)oc d. Jhirvdl v. 
Fei-Mnii, J M. & S. 271. 

Sufficiency of.] — A Icssoi”, finding ihe demi.sed 
premises out of re])air, intending to take advan- 
tage of a clause of forfeiture contained in the 
lease, entered into an agreement Avith an under- 
tenant, and subsequently received rent from him : 
— Held, a sufficient re-entry to avoid the lease, 
v. Le a ms, 4 C. B. (K.S.) .o37 ; 1 Jur. 


Sufficiency of Demand.] — By a lease rent was. 
re.served payable on ihe usual quarter-days, 
prov'idetl that if the rent should bo in arroar for 
the s])ace of twenty-eight days next after any of 
the (lays appointed for payment after the .same 
had been lawfully demanded, it should be lawful 
for the lessor to re-enter and lake poss<‘ssion of 
the premises without bringing an cjoetment. 
The rent being tnipaid : — Held, that a deinaudi 
made on the premises at half-past ten o’clnek on 
the morning of the last day Avas not sullieient to 
entitle the lessor to re-ent(;r Avilhout. action. 
Amnhs V. PhiUips, n H. A N. 183. 

A htase for years contained a covenant to pay 
rent, and a provi,so for re-entry on nonpayment, 
the rent being first lawfully demanded. The 
property being vacant, the hindlord asked for 
payment of rent from tlie person liable to pay it, 
and not receiving it rc-entercLl : — Held, that 
there had been .sufficient demand, and that the 
lease Avas elfectuall v ( leterniined. Mu mey v. Alia?, 
8 Jur. (N.S.) 2r)2~L.JJ. 


On Nonpayment of Eent.] — The rule that a 
tenant holding over, after the expiration of his 
lease, without entering into a new contract, con- 
tinues to hold, upon the terms of the lease, .so far 
as they are ap])licah)e to a tenancy from year to 
year, applies to a proviso for re-entry for non- 
payment of the rent. IJnmas v. Paclior. 1 H. 
A N. (iOi) : 2t) L. J., Ex. 207 ; 8 Jur. (N.S.) 148 ; 
oW. 11. 310. 

In ejectment brought upon a riglit of re-entry, 


ejectment on a vacant possession. Poe d. ('hades 
v. Mae, 2 D. P. C. 752; 3 M. A Scott, 751. 

'J'hree quarters’ rent being in arrear under a 
lease containing a clause of re-entry on nonpay- 
ment of rent Avithin tvA’cnty-oiie clays after each 
quarter-day, the lessors, on the 2nd of October, 
distrained, and after .sale of the distre.ss, there 
remained duo more than a quarter’s, but less 
than a half-year’s rent. The lessors, on the 2nd , 
of November, served the lessee Avitli a writ in 
ejeerment : — Held, that the action Avas not 
maintainable, there not being half a year’s rent 
in arrear at the time of the service of tiie Avrit. 
Cotrsworth v. Sjmhes, 10 C. B. (N.S.I 103 : 30 
L. J., C. P, 220 ; 7 Jur. (N.s.) 803 : 4 L. T. 214 ; 


I Insufficiency of Distress.] — Goods sufflc.icnt te 
countervail arrears of rent are not to be fomic'l in 
the premise's, nrdcss they are so visibly theiv 
that a broker going to distrain Avould’, using 
reasonable diligence, find them so as to be aide 
to distrain them. Poe d. Ilacerson v. Praolis, 2 
Car. A K. 070. 

TTnder a clause of forfeiture, upon a distj-es.*! 
provi(msly to a ro-eutry, on the ground that no 
sufficient distre.ss can ])c found upon ihe premises, 
every pai-t of the premise's must be scao’cluid. 
Itees cl. Powell v. AVwc/, Forrest, 1!) ; 2 I’r. A Ik 


After Demand.] — P. let ijremises to B. on an 
agreement that rent was to he payable at the 
usual cpifirtcr days, Avitli right of re-entry reserved 
to P. if default should be miicle in jjayment of 
the rent or any ])art thereof Avithin tAventy-ono 
days after the same shall become due (being 
demanded).” In an ejectment by P. to enforce 
forfeiture for default in payment of rent : — Held, 
that the period of lAvonty-onc days’ grace must 
elapse before a demand could be made, for noii- 
coitipliance with AAffiich ejeeiment could be 


A landlord may recover without shewing that 
there Avas no suiiicient distress, if ho shews that 
he was prciveutedby tlie temant from entering on 
the premi.ses to distrain, by his locking up th(ii 
doors. Poe d. C]i''q) 2 )cn(litie v. Pi/so/i, Al. & M. 


In ejectment for forfeiture of alea.'--e of a lious(i 
Ay reason of tliere being no disfrahiaijh; goods (o 
-loiintervail the arrears, it is not sufficient to 
ilmw (hat there Aveie no goods on tlu' ground 
loor, but Iheseareh must extend (liroiigliout llie 
)remiseH. I-'rier y. Worwond, A 11. & N. .5] 2; 

Jur. (X.».) -172; 7 W. Jl. 


! 28 L. J., Ex. 320 ; 

508. 

In ejectment for a foi'h.'it’ 
to recover poss. 
and 14, which, 
numbered 15 i 
L. for tAventy- 


, the lessor sought 
Ikausc's, numbei’ed 18 
’ith two otlu'r houses, 
re demised by him to 
at an annual runt of 
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7'dl. 10.y,i payable quarterly. The lease contained 
a proviso for re-entry on uonjjayinent of rent. At 
lilidMumner, a year's rent was duo, and in 
July, 1858, the houses, Nos. 15 and 16, were 
dcserl od. and a police constable cmtcred, and for 
sonic time kept possession of them, but after- 
wards, by the direction of the lessor's agent, gave 
posse.ssi(!u to 'I'. 1o lake; care of them for him; 
luit upon a verbnUnuleistanding that if he could 
goi. possE's^ion of Ni'is. IJ anrl l-i, the four houses 
should be let to T. In Denumbor, 18.51), a distress 
for 7ol., one year’s rent, due Michaelmas, 1S.58, 
was i)ut in on Xos. 13 and M, which were 
Ihcn occupied by the defendant. At that time 
the property on the promises was only worth a 
few shillings, and there never was, up to the 
commencement of the action, a sutBcient distre.ss 
to satisfy the ai'rears of rent. No distress or 
search was made in Nos. 15 and 16, after T. toctk 
possession, anil it was uncertain whether, at the 
. time . of the service of thewrit, there were or 
were not goods on those premises suffieieut in 
value, if distrainable, to satisfy the arrears of 
rent; — IJcld, that, there was evidence of no 
sufficient distress, since the lessor was not bound 
to shew that there were no goods of sufficient 
value in Islos. 15 and 16, inasmuch as the posse.s- 
sion of T. must be considered as the le,ssor’s po.s- 
sossion, and, under the circumstauces, justitiable. 
]V/t(‘dei‘ V. Hto-vdimii, 6 H. N. 155 : 30 L. J., 
Ex. 46 ; 3 L. T. 702 ; 0 W. R. 233. 

In ejectment foi' breach of covenant, brought 
by ii landlord against his tenant, it appeared that 
the plaiutflf had sought to rc-eutev on the 
premises for afmfeiturcfor breach of a covenant 
not to assign without consent, but found thtnn 
shut u]) and empty Held, that in order to 
enritle the plainiitf to recover, it was not no(;es- 
.sary for him to .sliew that thei'o was no sufficient 
distress found on the premisf's at the time when 
he attempted to re-enter. Widf/waod v. JlnH, 2 
'Jur, (N.sO 288. 

Effeot of Distress after Action is a "Waiver of.] 
-—■When a landlord brought ejectment against 
his tenant on the 21st of July, claiming as from 
that day, and after aetiou, distrained for rout 
dm? on 24th of June previous: — Held, that 
he might still rely, in the action of ejectment, 
on ti forfeiture aecruing before, the 24th of June. 
fii'iwiriwd v. 2!im, 41 L. ,1., 0. P. 23l» ; L. 11. 7 
H. P. 360 ; 27 I.. 'I'. 268 ; 20 W. 11. 1)72. 

Affidavit— No sufficient Distress.] — An affi- 
davit of there being no sufficient distress on the , 
premises must be positive ; the deponent’s belief 
will not do. JJoe v. lliW.. 2 1). P. C. 413. 

Where pi'emisos are kept locked, and access 
refused by the parties in possession, so that it 
cannot, be. ascertained whether there is a sufficient. 
distre-.s thereon or not, an affidavit stating those 
facts is sufficiently positive, if it states a belief 
only tliat there is no sufficient distress on the 
piviui.ses. Duo d. (\),V v. 7iV, 5 1). k; L. 272. 
S. P., DinnUji v. Fi/oroft, 4 W. 11. 26. 

tpiun'e, wheihi'i’ u])on a motion for judgment 
against the casual ejector, under 4 (leo. 2, c, 28, 
s. 2, an a.ffi(iavit stating that an amount exceed- 
ing hall' a year’s rent was in arrear, and that 
tliiu'c was no snilidcnt distress to be found upon 
the premnses countervailing the arrears of rent 
<!nc, was sufficUmt; or whether the ailulavit 
should have stated that the pro])ert.y upon the 
]>reinises was insufficient to countervail half a 
year’s rent. J)oo cl. Gretton v. lino, 4 C. 15. 577. 

YOL. V. 


Whore judgment had been obtained ujion an 
affidavit which the party was apprehensive might 
be held to be ilefective in thi.s respect, the court 
allowed such judgment to be superseded, and 
another judgment to be signed upon an amended 
affidavit. Ib. 

Upon, a motion for judgment on a writ of 
ejectment, an affidavit, w'hich states that three 
quarters of a year’.s rent were due from the 
t enant before the copy of the writ wa.s affixed to 
the pi’einise.s, and that at the time the copy was 
affixed no .sutficient distres.s wa.s to be foitnd upon 
the premises, countervailing the ari'eans of rent 
is sufficient. Gnm v. Jojulau, 8 Ex. 149 ; 22 
L. J., Ex. 70; 17 Jur. 93. 

Proof oft Service of Writ.] — Upon trial of an 
ejectment under the 4 Geo. 2, c. 28, s. 2, for a 
forfeiture for nonpayment of rent, it was essen- 
tial that the plaintifl! should jrrove the date and 
tlie fact of the service of tl)e declai-atiun. J)ne d. 
(routh or (rnotih v. XmiioLott,! .1). & L.' 198 ; 12 
L. J., Q. B. 332 ; <8 Jur. 19. 

The record in the action was not sufficient 
evidence of the time of the service of the declara- 
tion. Ih. 

Judgment and Execution.] — A motion for 
leave to sign jmlgmentand issue execution under 
tlie 21()th section of the 15 k 16 Viet, c. 76, may ■ 
bo made to tlic court, and i.s absolute in the dust 
instance. Youonn v. Komu, 2 0. B. (N.S.) 384. 

Wlierc half ii year’s rout was due before service 
of tlu; declaration in ejectment, an<I no sufficient 
disivoss was found on the premises ; if the defen- 
dant, having entered into a consent rule, did not 
appear at the trial, .and the iffinntiff was there- 
upon nonsuited, lie might, under 1 Goo. 2, c. 28, 
s. 2, have judgment, altliougli tliero had been no 
formal demauil of rent or re-entiy ; but tlie judg- 
ment was only against the casual ejector, not the 
defendant. /J.no d. liodfortl Gliuritii v. Ptnjne, 

7 Q. B. 287 ; 14 L. J., Q. B. 24(! ; 9 Jur. 809. 

Staying Proceedings.] — A sub-le.ssce of the 
original touant, or his assignee, may apply to 
stay proceedings upon payment of the rent and 
costs in ojectmeut, brought upon a forfeiture 
by reason of the nonpayment of the rent reserved 
bv the original lease. Uno d. Xotf v. Jli/onn, 1 
d. B. 623 ; 3 1). k L. 31 ; 14 L. J., 0. l\ 207. 

In ejectment u[)on the forfeiture of a lea.so for 
noiqia^yiiient of rent, whei’e the proviso was, that, 

; if the rent was in arrear for twenty-one days, the 
lessor might re-enter, “although no formal or 
legal deni.and should be made for payment there- 
of’: — Held, that an ejectment for nonpayment 
of the rent within the time stipulated, might he 
maintained against the lessee, without demand- 
ing the rent or actually re-entering the iiremises ; 
•and although this ca.se might not be strictly within 
llic stat.ute, yet the court refused to relieve the 
tenant by staying prnceeding.s upon bringing the 
rent in arrear and the co.st.s of the ejectment 
into court after trial. iJoc d. ] /arris v. MmUrs, 

4 D. k 11. 4.5 ; 2 B. k,0. 490; 2 L. J. (o.S.) K. B. 
117; 26E. B. 422. 

Previous to 16 & 16 Viet, c, 76, s. 212.]— 

The court will not, after a trial, .stay (he proceed- 
ings on payment of the rent and co.sts ; 4 Geo. 4, 
o. 28, s. 4, only warranting such application before 
trial, lino d. v. JJarics, 7 East, 363. 

The 4 Geo. 4, c. 28, a 4, was not conRricd to 
cases of ejectment brought after lialf a year’s 
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rent duo, where no saffioient ilistress was to he 
found on (he promises. Il>. 

A tender of 3*ent before the deelavation was 
delivered would stay the prooeediugs irndor d 
Geo. 4. 0 . 28, s. 4. GoodnqM d. Stminsoa v. 
mrnght, 2 W. 111. 74(5. 

Upon a motion to set aside an ejectment, and 
restore the possession upon payiuent of the rent 
due and costs, the rent must be calculated rady 
to the last rout'day, not to the day of coinj)uting. 
Doe d. IIurcQKvt y. Ikw, 4 Taunt. SS3. 

After execution in an ejectment, the court will 
not set the proceedings aside on payiuent of the 
rent due and costs of the action, if there are 
other grounds of forfeiture besides the non- 
payment of rent. Doe d. Danltert v. Dm, 8 
D. P. C. 557. 


E. PllOCEDUEE. 


Adding Plaintiffs.]— In an ejectinent by a 
•mortgagee of trust property, the judge may 
.amend the record by adding the miriies of the 
trustees as claimants. Jilalte y. Done, 7 .H. & N. 

. 465 ; 81 L. J., Ex. 100 ; 7 Jur. (N.S.) 1306 ; t, L. T. 
.420; 10 W. K- 175. | 

If there is a dispute as to the iiiherittinee, the 

• court will not compel the trustee of an outstand- 
ing term attending the inheritance to lend his 
name to dther party in an ejectment. Doe d. 
Prosser y. lOnij, 2 D. P. C. 580. 

Use of Uame Unauthorised.] — ^Where aplaintiff 
-obtained a verdict on a count (.»n a supposed 
demise by a party, without his authority, and 
without his concurring in the action, the court 
set aside the verdict. Doc d. Harnmch v. FilUs, 
2 Chit. 170. 

Ejectment was brought against the tenant in 
possession of the several demises of A. and B. 
Application was made to strike out B.'s name, 
on affidavit that the tenant claimed under B., 
that the action was tlefended to protect B.’s 
interest against A., and that A. claimed under 
a conveyance from E., which was asserted to be 
invalid by reason of fraud. The court granted 

• the application, though B., who was in the East 
Indies, had not expressly authorised it. grounds 
being shewn for inferring a general authority, in 
the party making the application, to act for B.’s 
interest with respect to the promises. Doc d. 
mrst V. Clifton, 4 A. & E. 809 ; 6 L. J., K. B. 
274, 

Partnership.] — If A, lets part of ii house to a 
firm, consisting of hini.self and B., for the 
caiTying on of the business of the firm, and the 
partnership of A, and B, is dissolved, A. may 
bring an ejectment against B., autl recover 
possession of the part of the house thus let, 
without giving B. a notice to quit. Doe d, 
CelmgM v. Bhwlt, 8 Car. & P. 464. 

A., having let premises to a compan 3 'froni year 
to year, determined the tenancy by a notice to 
quit, and brought an ejectment to recover 
possession ; A., on the day of the demise ]a,ul in 
■the declaration, was a partner in the company : — 
Held, that the fact of his being a member of the 
company, was no objection to an ejectment on 
a demise by him, Francis v. Doc d. Harrey, 

4 M. & W, 381 ; 1 H. & H. 362 ; 8 L. J,, Ex. 
280. 


Where Defendant is a Servant,] — Tlie plaintiif 
is entitled to recover, allhougir the defcudiint in 
posso.ssion is tlic servant of anolhcr. fhw d. 
Cifffv. Gfrndlum, 2 8turk, 187. 

A mere servant of a beneficial occupier csuiuot 
be made a defendant; in aiiejootment ; but where 
a servant, in the visible occuputiou of promises, 
assumes the characicr of tenant in iio‘<se'.;>i(m, lie 
is liable to be made defendant, ami his eondtufi, 
is evidence io go to the jury, to jn'esiime that he 
is tenant in possession, unless the fa(!t is reburied 
1 by other evidenee. Doc il. .fumes v. l^hntiifou, 1 
Chit. 119; 2 R. ik; Aid. 871, H. P., auUircr v. 
Swift, 2 Ld. Ken. 511. 

Defendant Wife of one Plaintiff.] — Ti is no 
defence to an ejectment that the defendant is 
the Avife of one of the. plaintilfs. Doc d. Dairy 
V. Jialcy, <S g. B. 984 : If. L. J., Q. B. 29.5 ; 10 
Jur. (fill. 

2. Weit of Summons. 

Porm.] — Jnejeetmenl lor a vacani possession, 
a Avrit directed to the assignees ami ]iersonal 
representatives of B.. deceased, is good. ILirrhig- 
ton V. Di/thain, 2 C, L. B. .1 988. 

Joinder of Causes of Action.] — An a]>pHcation 
for leave to join anotlier action AA’ith an action 
for the recovery of land must be made before the 
writ is issued. Pilcltcr, In vc, Pilcher v. Hinds, 
48 L. J., Oh. 587 ; 11 Oh. 1). 905 ; 40 L. T. 832 ; 
27 W. 11, 789—0. A. 

Where another action had been joined with 
an action for tlie I'ccovery of land without 
leave, the court refused to grant leave to 
continue the action in that form, although the 
dofcridaut.s had appeared. Ib. 

Applies to Counter-claim.] — The pro- 
vision of r. 2 of Ord. XVll., that no cause of 
action, except those speoilied iir that rule, shall, 
unlc.ss by leave of the court, be joined with an 
action J:or the recovciy of laud, applies to a 
counter-claim as avoII .as to an. original aciion. 
Comvton or Coiuton v. Preston, 51 L. Ch. 680 ; 
21 Ch. D. 188 ; 47 L. T. 122 ; 80 W. 11. 508. ■ 

When Leave Hecessary.] — An action to 

establish title to land i.s an action for the roenvery 
of land so as to require the leave- of the court 
for its joiudei' Avitli another cause of action. 
Whetstone Dewis, 45 L. J., Ch. 49; 1 Ch. U. 
99 ; 33 L. T. 501 ; 24 W. E. 98. 

An action “to establish title to land,” not 
claiming possession, is not an action “for the 
recovery of land,” so as to require the leave 
of the court, under E,iik'.s of 8. C., r. 2 of 
Ord. XVII., for its joinder Avith another cause 
of aciion. Whetstone v. Dewis (1 Ch. D. 99) 
not followed. Gleiihill v. Jlnnter, 49 Tj. •)., Ch. 
333 ; 14 Cli, i). 492 ; 42 L, T. 3!>2 ; 28 W. .U. 
530. 

Where the Avrit wns indorsed for declaration 
of title, declaration that a lease was giunled 
under a mistake, recovery of routs and jn-ofils, 
and a receiver, and the statement of claim asko<l 
also for possession: — Held, that this was a,n 
action for the recovery of lauti and nothing 
else, and (hat there was no joinder of any c;ius(^ 
of action which rofptircd the leave of the coui't. 
Ib. 

An action was brought by the plaintiffs to 
establish their title to certain waste lands, and 




EJECTMENT— ProcetZw€, 


that they might be quieted in the possession 
tlici'coi’ ; and for an injunction to restrain the 
dotendants from trespassing on the lands, and 
from interfering with the plaintiff s rights or 
molesting 1 heir Tenants and agents ; — Held, that, 
having regard to (rlodlnll w Ihuttpr (\\: Oh. D. 
-122), th(i action was well L'onnded. Aorw'u‘h 
I'lipjutptiiinn V. Jirown, 4K L. '1'. 81)8. 

A foreclosure action was not an action for the 
recovery of land with Ord. XVil. r. 2. of thg 
.lhd('s of ]87r,. Ttiwril v. Slute Co., H' Ch. l\ 
021). *S'w Ord. XVLTLr. 2. 


agreement to grant a lease and buikl a house 
issue had been joined, the pleadings shewed no 
real dispute between the parties, and the action 
had been set down for trial. The plaintiff had 
tahen possession under the agreemwit -Held, 
t hat leave ought not to be given to the defendant 
to amend his tsounter-cLaiin by adding thereto a 


Irregularity — Objection by Defence.] -r- The 
plaintiff, without obtaining leave of the court, 
joined a claim for recovery of land, with other 
claims. By his statement of claim he altered 
his claim for relief by omitting the claim for 
recovery of land. The defendant; by bis defence 
raised the objection that the writ of summons 
was issued without leave of the court ; — Held, 
that the defence ought not- to be struck out as 
embarrassing. Wilmott v. Fm‘li.uhl JIohhc Pro- 
2 )ertj/ Co., hi Jm T. Tyr)2 — 0. A. 

Semble, that such an objection is ])i' 0 }Tcrly 
]ileiided in the defence, that the plaintiff camiot 
cure the irregularity in his writ by omitting his 
claim for recovery of knd from hi.s statement of 
claim, that to cut'o the iiangularity the writ of 
summons must ho amended, ami i hat such amend- 
ment cannot be ma«lc without the consent of the 
defendant, IIk 


What Claims 


may be Joined.] — A purchaser 
of real property brought . an action claiming quiet 
possession , of the property purchased, and an- 
injunction to restrain the defend.ant from inter- 
fering with such possession Held, that the 
•claim for aii injunction was not a separate cause 
■of action, ami could bo joined with that for pos- 
session wil bout the leave of the court. Xondrirk 
V. lioherh, 411 L. T. o!) ; BO W. K. BB.l. 

Aji action for Ihc aflmiiii.stration of personal 
c-statc may be joined with an action to establish 
title to real estate whore the plaintiff claims both 
<'s1ates iimlor a cninmon gift in the same will. 
WJicfutOiio V. Dmoh, supra. 

Leave will bo given to join with an aettion for 
the I’ccovcjy of laud an action for the I'ccuvery 
nr delivery up of a ileed relating to the land ; 
also for the recovery of personal estate compri.sG(i 
in the same iiistrumont. (Jooli v. PnrhmrircJi, -15 
L. J., Ch. .504 ; 2 Gh. D. Ill ; 24 W. 11. 29B. 

■In an action by the hoir-at-law, who was also | 
one of the ne.xt of kin of an intestate, again.sfc the 
administratrix, who was in imsHOssion of the! 
ini eat ale's real estate, leave w.as given to join a, 
claim for the recovery of the laud, and a claim 
for the a<lministration of the estate. dutoJiiiiq 
V. Kltrlihm, 24 W. li. 901. 

Leave was given to join with an action for the 
recovery of land, a claim for a receiver. Alien 
V. JCennef, 24 W. K. 845. 

Where an agreement for a tenancy had failed , 
■and the plaintiif brought an action i’or recovery i 
•of the land, and the defendant, who had entered | 
into possession of the land, .set up the agreement | 
ns a defence ; on summons brought by the plain- i 
tiff for leave to amend the indorsement on the i 
writ by claiming a valuation which he alleged 
that the flcfciidaut had agreed to pay on entering 
into possession of the lanil, bur had not paid ; — 
Held, that the plaintiff hatl a right to claim the 
valuation under the agreement as an alternative, 
in ease he failed in recovering the land, and 
that the anTcndment should be allowed. Jlvu- 
hroohe v. Parlni, 54 L. J., Gh. 1079 ; 52 L. T. 
572 ; BB W) 11. 557. 

A niortgage was o’oated of certain land by A., 
vvluj subsequently wont into lupiklatiou. The 
trustee in the liquidation sold the equity of 
Tcdomptioii to B. An action was brought, by the 
itiorlgague against B, for foreclosuin. Tlie seen- . 
rity was iusulticicut, ami it was necessary to 
nbtaiu possession us soon as possible. On 
<lemnncliag possessiou, however, the mortgagee 
found that A. was in possess i<m and refused to 
go (mi. The mortgagee asked for leave to amend 
the writ in the actkai. by addiiig the name of A. 
AS a tlefendant, and by iiieludiug, as part of the 
relief sought, a c.laim for recovery <if jjossession 
of the mortgaged property ; — llekl, that the 
leave cmild not be granted. Ht(tcli£'a v. Wood, 


Time for taking Objection.] — An action 

was commenced against a trustee and the exe- 
cutors of his deee:ised co-trustee i’or the admiina- 
tration of the estate of a testatrix. The ] ilaiiitiffs 
snlrsequeutty amended tlieir statement of claim 
without the leave of the court, and aslccd that 
one of the executors of the dcneascil trustee 
might, be < ir( lerctl to give up po,SHessiou of a certain 
inn belonging to the trust estate. It was [headed 
by thedefeuco ami urged at the trial that tlris 
pleading was irregular, as joining two causes of 
action without leave Hell, th.at the defendant 
should have aitplied atbnee to have the [hcading.s 
sot. right, atid the objection was now untenahlo. 
iJcrhoii, In re, Derhon v. Collits. 58 L. T, 519 ; 
BfJ W. E. WIT, 


Special Indorsement — Ord. 
Peact.tce. 


Date of Title.] — When the writ contain, s no 
retros[)ectivc words the only question is, whether 
the plaintiff was entitled to posse.ssion at the 
time of the date of the writ. And although the 
defendant may have entered before then, that 
entry will not sustain the action, though it 
might sustain an action of ti'espass. Longlni.rub 
v. Pliuortluj, B .ff. <k H. B23. 

In ejectment ])y an heir by descent, the demise 
laid on the day his aneestor died was well enough 
after vonliot. Jioe d. WramiJinni v. Ilomuf, 1 
Wils. 274. 

Where a notice given by a rector to the tenant 
of his glebe kind expired previously to t he time 
when a sequestration was read ; — Held, that the 
rector might, after receiving a weekly aUovvance 
from the tenant, still maintain an ejectmoiit, 
laying the demise between the time of the expira- 
tion of the notice and the reading of the seques- 
i.ration. Doe d. Morgan v. Blmh, 3 Camp, 447 ; 
14 II. E. 804. 

Where an entry was necessary, the demise 
must have been laid after it. Doe d. Coiiqyere v. 
MicJtn, 7 Term Eep. 433, 727. 
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A (leuiirio laid on a day on which the forfeiture 
of ii lease; was incurred, to commence from two 
days iireviousiy, was p;ood. Doe d. Gram v. 
T1 'W?a'. 2 W & 1). Bi)6 ; 10 A. & E. 427 ; 8 L. J., 
Q. li. 205. 

Striking out Part.]~AVhere parties had been 
served, the (;ourt would not, before appearance, 
eutertain an iijiplicaliou to slrikc out some of the 
demises on the ground that the lessors of tlie 
plaintitY named in tlu tse demises were < leai 1. J)ot' 
d. iu/u/ WUVuon the Fovrthv. Mac, 13 L. J,, Ex. 
304 ; 8 Jur. 470. 

3, Service of Writ. 

On Tenant.]— It is .unnccessaiy, on serving a 
writ of ejectmcnl, to read over or explain its 
purjiorl or object, as all that can be said by way 
of explanation is, that the, writ means what it 
says. Fothmiill v. White, 14 L. T. 7t5H. Sec 
MwirnU V. (hitfith, ir> C. B. 397, 

■Where a writ of ojoetment has not been 
addressed to, bnt has been served on the tenant 
in possession, it is questionable whether the 
tenant can apply to set the writ aside as irre- 
gular. Thomimm. v. Flade, 25 L. J,, Ex. 30(5. 

But if, iusteail of so apydying, he applies for 
particulars, or for other int'orniatioii, and allows 
ten days to elapse, he will be deemed to have 
waived the irregularity, supposing it to he sueh, 
and his aiiplication .should then he not to set 
aside the writ, hut to he allowed to appear and 
defend.: Ih. 

Whore a ] >rocess server, after stating his business, 
was ejectotl from the presence of the tenant by 
parties on the premises, whereby the tenant was 
not personally served : — Held, good service. 
Doe d. Mam v. Jlov, 11 Man.i: W. 77. 

When Lunatic.] — Service upon a lunatic 

in an a.sylum is .sufficient. Doe d. Gililmed v. 
Dee, 3 Scott ( 2 T.R.) 363 : 8 Man, k. (4. 87. 

On Agents.]— If the tenant resides abroad, 
service on an agent who resides on the premises 
is sufficient. Doe d. Treat v. Iloe, 4 1), P. C. 278 ; 
1 H. & W. 526. 

But service on an agent of a tenant who is in 
the kingdom, is not. Doe il, Tomhim v. Doe, 
W. W. & D. 49. 

.Service on a person appointed by the Court of 
Chancery to manage an estate for an infant is 
insufficient, Geodtitle d, Doherts v. Dadfitle, 1 
Bos. & P. 38.5. 

Seiwice on a person described as a mortgagee 
in possession, by delivering it to his attorney, 
who undertook to appear for him, is not sufficient 
without an acknowledgment by the mortgagee. 
Doe d. Collins v. Doe, 1 II. P. C. 613. 

On Joint or Several Tenants.] — Service on an 
under joint tenant is good service on him ami a 
joint teirant. Doc <1. Hntelvinson v. Doe, 2 
D. P. C. 418. 

Service on one of two tenants in possession 
is good service on both. Doe d. Duiley v. Doc, 1 
Eos. & P. 369. 

Personal service on one of two joint tenants is 
sufficient. Doe d. Williamson v. Doe, 10 Moore, 
493. S. P„ Doe d. Clothier v. Dw, 6 I>. P, C. 
291, 

Service upon one of two joint tenants, the 
notice being addressed to that one only, was not 
sufficient. Doe d. Brahj v. Doe, 10 G. B. 663. 


Where there', are three sevond teiianis, each 
copy of the. iiolieu might he dirccied to the 
indivhlual tenant on whom it wir.s si'rvcd. Jtoc' 

V. D.oe, 8 .1 ur. 360. 

On Wife,]— Service of a dcdaratloji in eject- 
ment on the wife of llu' temuit in ]iosse.ssion is- 
good, (toodriiiht i\. Waddintiioti. v. Thnistoni, 1? 

W. Bl. 800. 

And it may he se.rvc.d on the wife' (‘itlier on, 
the lu'emisos, or at the hu.sband’s house (dse- 
where. Doe d. Dorland v. Daiiliss. 6 Ti-rm l!ep. 
765. S. P., d. Wim/J.rld y. Dor, 1 D. 1’. C. 
693. 

But .service oir the wife of the tenant is not; 
.suffim'ent, un.le.s,s it appears tliat she is on the 
premises at the time she receives it. J)oe d. 
Doyle V. Doe, 4 C. B. 258 ; 16 L. ,J., C. P. 249. 

Bervice on ilie wife in a .slied, where ihe 
husband carried on his business, is a good service, 
although not forming part of the premises soughi 
to be. rce,overed, but closely adjoining them. 
Doe T. Doe, 1 D. P. 0. 67, 

Berviee on a woman upon the premises, wht> 
reijrcseuted herself lo be the wife of the. tenant 
in ])o.ssessiim, was sufficient. Doe d. Mh/lher v. 
/fee, 4 M. ic P.ll. 

' On Members of Family.] — Service upon tlio 
mother of the tenant in i)ossession i.s nut suffi- 
cient. Doe d. Smith v. Doe, 1 D. P. C. 614. 

On Personal Eepresentatives.] — Berviou itpon. 
one of two joint executors is sufficient. Doe d. 
Striehland v. Doe, 1 B, 0, Hep. 210 ; 4 D. Ja L.. 
.431 : 11 Jur. 89. 

Where a tenant had died, service on his widow 
in i)ossession, who was aihninistratrix, is suili- 
c'ient. J)oe il. Pnmphilon v. Doe, 1 1). (n.S.)< 
18'6. 

On Officers of Public Companies.] — In ejeci- 
nient against a railway company, jiersonal 
service of the declaration upon the secretary of 
the compa,ny was good under 8 & 9 Viet. c. 16, 

.s. 135. Doe d. Da yes v. Doe, 16 M. & AV. 98 ; 16 
L. J., Plx. 273. S. P., Doe d. Buryes.'i v. Doe^ 

4 D. & L. 311 ; 10 Jur. 984. 

Premises Vacant.] — Where a landlord or .a 
lessor ]jrocecds hy ojeegment for the recovoiy of 
a dwelling-house and other premises demised by . 
one lease, if the dwelling-house is uuoccmpiecl,. 
and the rest of the premises is in the oceuiiiit'ion 
of a tenant, service of the writ may he effected, 
hy per.sonallj’’ serving the tenant with a copy,, 
and affixing another on the front door of the 
house. Crnitoii (Lord') v. Ifk/cA’, 2 .lur. (N.s.) 
1096 ; 5\V. E. Hi 

Affidavit of Service.] — An aftid.avit of servitjc 
on two per-sons, tenants of different, p.arfs of the 
premises, must (li.stiiiefly allege a service on each 
of them. Doe d. Cook v. Boo, 6 Man. ik G. 273 ; 6- 
Bc(J.t (K.it.) 961. 

4. Tenakt's Notice Gif' W uit to Lanoloed.. 

C. L. r. A(;t, 1852, s. 209. 

Liability to Penalty — Mortgage.] — A tenant 
to a mortgagor, who does not give h’im notice of 
an ejectment brought by the mortgagee to 
enforce .an attornment, is not liable to the 
penalties. BveMey v. Bvekley, 1 Term Hep. 
647 ; I R. K. 338. 
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STo Notice given.] — Demise by lease of lands, 
togfctlier with; the mitie.s nmler them, with! 
JilKTly to dig for ore in other mines under the 
■surfaoe of other l:uids ]iofc demised ; the tenant 
fraudulently coneeaied a declaration hi ejeot- 
niuiil flelivered to him, and sntfeml judgment 
to go by detiudt ; the declaration did not 
numtion mines at all, but the .sheriff in executing 
the writ of possession, by the conenrreneo of the 
tenant, <leliv('red {lossession of the iiremises 
demisod lo the tenant, and also of those nime.s 
in which he had libm'ty to dig : — field, tlmt j 
although the latter could nob be recovered under 
the declaration, slill that the tenant, by his own i 
act, had estopped himself from taking that objec- 
tion ; and that in an action for the value of three 
ycar.s’ imjirovcd rent, the laiullord miglil recover 1 
the t reblu rent , in respect not only of the demised 
premises, but of the mines in which the tenant 
liad only a liberty to ilig. (bvaltnr v. Fotheniill, 
■2 B. & Aid. (m2 ^21 11. It. J-iS. 

The improved or raek-rent is not the rent 
.reserved, but .such a rent, as the landlord and 
tenant might fairly agree on at the time of 
'deliveritig the declaration in ejeolment, in case 
•the premises were then to he let. Ih. 

Setting aside Judgment.]— A regnlar 

judgment against the easiml ejector was .set 
aside u[mtii terms, where tlie tenant had neglected 
to give notice to his landlord, who was an infant. 
JJor d. ThoH{ihim v. i/ac, 4 Burr, lliyt). 

The court will not, ufter a plaintiff’ has obtained 
judgment and [tos.'-ession in an undefended ejeet- 
mcnl, without eulludon, and has sold jiavt of tlio 
premises, and transferred the po.ssesHion, let in a 
landlord to defend, from wiiom his teua,nt had 
eonctjaliid the ejectment, (foodfltlc v. JitidfiH/', 

4 'ruunt. .S2() ; 14 lb .R. OT-l. 

AVhere a tenant, without giving notice lo his 
landlord, suffertid judgment by tlefaull in eject- 
ment, the court let in the landlord to defend, 
upon paymejit of costs. JJoc d. Meiirieli v. Hoc, 
;2 G. iV. J‘. (182. 

Where judgment and oxee.ut ion wore regularly 
rt)btained without collusion with the tenants in 
pos,se,ssiou. the court refused to set it, aside at the 
instance of a party who stateil that he was land- 
lord of the in-emises, and had not received any 
notice of the declaration in ojecdinont. Ihr (1. 
Jhiriiit V. it'w*. 1 Hodges, 228. S. f'., nom, Jhui d. 
'fhinnpmDt. v. Ifor, 2 {8eott, 181 ; 1 D. I’, G. llo. 

The court, in its diserelion, will .set aside a 
writ of hfibere facias posse.ssionem executed, and 
let in a landlord to try an ejectment on siiggos- 
iion of collusion. I)o(‘ d. Onttm' Co. v. Ihw, B 
Taunt. 20r> ; 14 11. lb 742. ’ ■ 

i>. APPKARANOn AVD DEt’JiNGE. 

"By Landlord — Eight of.] — A landloj-d, on 
complying wilh llu; nsipiisites of 1.7 1(1 Viet, 

c. 7(1, s. 172. is entitled as a matter of rigid, to l)e 
let in to defend, and th(' court or a jmlge lias no 
[lower in llie ease of a landlord residing out of 
the jurisdiction lo imjinse ipiou him llie condition 
of iinding scsuiritv for costs. Jiutlor v. J/emlitJi, 
n Kx. 8.7 ; 24 Ex. 28!) ; 1 .lur. (N.S.) 471 ; 
B AV. lb 1 18. 

Effect of. I — Ejectment liy one temuit in 

■common against ids three eo-tenants in common, 
.and a railway eonpiany, (o wiioin the other three 
luul demised the [n'eniises in question. The three 
eo-lonunts in eoimnon defended as landlords, and 


the company as tenant. It was proved on the 
trial that rent h<ml foimerly been [taid to all the 
tenants in common by certain other persons ; 
and there was no evidence to shew that any 
notiee to quit had been given, or that the tenancy 
bad been otherwise detei’raiiietl ‘.—Held, that the 
railway comp'any, who defended as tcmuit, was 
not precluded, by the order admitting the land- 
lords to defend, from insisting tlial; the former 
tenancy slill existed, and therefore, that tlic legal 
title was not in the lessor of tlic plainl.ill: on tiie 
day of the demise. Dor. d. Wawn v. JIorn., '^ 
M. & W. 833 ; J H. & H. 7,7 ; 7 L. J., Ex. 38, 

AVhere a copyhold tenant makes a lease under 
a licence from the lord, and af(.erwards is guilty 
of forfeiture, the lease coutiuues to subsist as 
against the lord, and a defendant actually in 
j) 0 .ssession by receipt of rent, defending as hind- 
lord, i.s entitled to set up the lease in an eject- 
ment bv the lord. Clt/rke v, Ardr/i-, Hi G. B. 227 ; 
3 C. L.^R. 781 ; 24 L. J., C. P. 102 1 Jur. (N.,s,) 
710 : 3 AV. R. 144. 

in ejectment by A. against B. and 0.. where 

B. defends as Landlord of G., a right of posse.sHiou 
either in B. or in 0. will defeat the action* Dor d. 
J/re V. LitJirrloiid, C. N, ic M. 3] 8 ; 4 A. E. 784 ; 
t; L. J., K. B. 2(;7. 

But if it appears tiiat B. has no title, and tluit 

C. has no right to the possession, except as tenant 
under A., evidence of a disclaimer by G. of such 
holding under A. rebuts tlic defence, both as to 
B. aml G. Ih. 

Whore a defendant came in as landlord, it was 
necessary to shew that he was in the )'Ceei])t of 
the rents aiul prolits of the premises to wliicli the 
le.s.sor of the plaintiff made title, or that tlie 
deedaratinn in cjoetment was scrve{l ui)ou tlie 
tenant in i)o.ssossion (ff the [iremises. Fron d. 
F/i illipfi V. Cooltr, 3 Gamp. ril2. Auil ma Doe d. 
Sr/io/irld v. Alr.ruudev, 8 Camp. 51(J ; 2 M. tS: S, 
72.7 ;■ 14 Ib R. 880. 

A third pcj’son cannot defend as landlord, 
where it .appears that lUc tenant in possession 
c.ame in as tenant to the lessor of [ilaintiJT, and 
jiaiil rent to him, iiucler an agreement wiiieh has 
exj)ire(l. Dor d, KnitfM v. iSini/tlir, 4 M. ic 8. 
347 ; 16 lb R. 486. 

By Tenant— When allowed.] — Upon an aj)])!!- 
eationto be allowed to appear and defend, it is 
enongli if tlic affidavit shews a i)rima facie case 
of po.ssessi(m Iiy the applicant or liis tenant. 
(hvft V. Zt/Difri/, 4 El. & BI. 608 ; 24 L. J., Q. B, 
78 ; 1 Jnr. (N.,S.) 424 ; 3 AV. R. 23 b 

Therefore, in an ejectment to recover the 
Ojiera House, in the Haymarket, an affidavit in 
support of an a[)plication to ajqteav and defend 
in respect of part of the premises mentioned in 
the writ, which stated th.at one of llie boxes had 
been demtseil by deed to the applicant for a term 
of years, with free and uuintei-nqitcd admission, 
egress and regress, and the full use of the same, 
by tickets of admission during the nighis of 
jRiblic performances, and .all prolits, advajitage.s, 
and a[)purteniinccs to the box l)elonging, with a 
covenant for (juiet enjoyment, and tliat after the 
execution of the deed the applicant entered into 
possession of .and bad ever since, conliniied in 
po.ssession of the box, with all the rights, privi- 
leges, and appurtenances, is sufficient. Ih. 

But where anaiiplicant was a tenant liy ehigit, 
who had recovered the premises in cjoct.nient 
against t.ho defendaiit, iiut had not been luit into 
actual possession, the court refused to allow him 
to appear and defend. Ih. 
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order that, npnii payment of the amount found 
to ho due for rc'iil, &(■„, procicodingri should bo 
stayed with refereuco to the hi'each for nonpay- 
ment of:, rent. He afterwards paid into court 
the amount found to Ijc d\ic to the lessor ; — 
Held, that the fact that the lessor had in his 
particulars asserted his riffht to rent due after 
the first forfeiture, ami tliat the lessee had paid 
this, rent into court, did not constitute a waiYcr 
of this forfeiture, as the lessor was no party .to 
ihf! payiumit into court, and had merely .stated 
in his particulai'.s tliat if he failed on one ground 
of forfeiture, he slnrald rely upon another.'’ Tolv- 
imn \. f>(>rfhiirij, -11 L. J., (i. 11. '.KS ; L. 11. 7 
Q. 15. fill; :iG L. T. 21)2 ; 20 W. 11. -Ml— TDx. Ch. 

Proof.] — In ejectment to recover premises for 
nonpayment of rent, a variance between the 
.amount of rent stated in the particulars of 
deniaml, and rhe amount proved at. the trial to 
he due, is immaterial. Tni/iij <1. (riMft v. J/oody, 
10 Moor<‘, 27)2 ; fi 15ing. fi ; fi L. J. (o.s.) 0. lb 
122 ; 28 LI. R. .ar>2. 

Wlu'ni in ejc'c.t men! by lam Herd against I euaut, 
partanilurs of breaelies of covenant are deli vereil, 
for selling hay and straw off the land, removing 
maiUD'c, and noa-eultivation, evidence of a breach 
of eove.iiant hy iiiisiuanagemont in over-cntpplng, 
or by deviating fi’oiu ilie, usual rolntiou of crops, 
is inadmi.ssilfie. /loc d. Wi)t/ni/l v. Jirond, 2 
Man, it (1, o2fi ; 2 SeoU (N.it.) (iSn ; ] Drink, llfi ; 
•K.) L. J., (J, ,P. HO. 

Where, an ejectment is brought to ineover 
possessiun of pi'tunises, under a clause of re-entry 
for breach of covenant in a lease, if the lessor 
of the plaiutilf is hiiuse.lf in possession of a part 
of the jiremiscs, it is unnecessary to demiuid 
possession of Unit part in itu' ]«irt*i«nlars of the 
breaches delivered. Doe d, .ITiIh v. Morris, (> 
(lur. fi26. 


Appeal — Discretion.]— Wliore, upon an appeal, 
in an eje(‘,tment, against a jutigincut discharging 
a rule, it a]i)ieari‘d tlnit there was matter whieli 
would luivi; justified the court in granting a new 
ti’ial, it I'i'fused to e.'cerci.se its discretion and 
power in that iKthulf, upon the ground that tlie 
court. Isfiow had not granted a now trial, and 
that them were <lefeets in the et|uil3'‘ of the 
appellant’.s claim, (tthimi/i, v. JJtny, 10 W. R. 
681— Ex. Oh, 

8. JUBGMENT, 

Regularity of.]— After verdict for the plaiutilf 
in ejectment, the defendant having grounds to 
move for a new trial, within ihc first four days 
of the term, it was arranged that the verdict and 
judgment in an aeiion of trespass pending 
between the same parties should (letcrmino the 
verdict ami judgment in the ejectment. On the 
aetiou of li'cspass coming on for trial a juror was 
withdrawn, on terms, no costs on cither side. 
Judgment having be.eii afterwards signed in the 
ejeolniunt; — llehl, that such judgment was 
irregular. iJo/’ d. Ih'vtitoii v. JJlk'ker, 6 H. k, H. 
2afi;' 

If there has liecn judgment by default in 
eject nu'Ul against several, tlic fact that the 
liabei'u was afterwards set aside as against some 
of them, who were unnecessary parties, docs not 
viliate the i)rocccding.s. Le Olcruy. Grco)ic,22 
W. 11. -1 28 ; Ir. ii, 7 .M<i. fi71. 

Tim entry of a plaiutilf in ejectment, under 
colour of an habere afterwards held to be 


nTiauthori.sed, may be referred to his legal right. 

Ih. 

Effect of.] — The reason whj' in ejectment one 
trial does not hind the inheritance, is not from 
any rule or maxim of law that one trial cannot 
conclude the right — ^for in proper actions that 
inaj’’ be done — ^luit from the peculiar nature of 
au eject: io liimaj, in which no judgment as to the 
iuherilauce can be given. Zoniaa! v. Myder, 7 
Ero. P, C. 146. 

Possession under a judgment in ejectment can 
never amount to a disseisin of the freehold ; but 
will enure according to the right of the party 
recovering, whether it is a right of freehold in. 
possession, in tail, or in fee. Doc d. Atkins v. 
Horde, Cowp. 702. 

How far Evidence — ^Estoppel.] — A judgment 
in ejectment is evidence to go to the jury in a 
Huhsetpieni ejectment brought upon the demise 
of the same le.ssor against the same defoudant. 
JJoe d. Strode, v. Seton or Beaton, 2 0. M. & II. 
728 ; 1 Tyr. & G. 11) ; 1 Gale, 303 ; 5 L, J., Ex. 73. 

In ejectment against A., on the demise of B,, 
a mortgiigee, a recoveiy in a former ejectment 
subsecpientlj' to the mortgage, on the demise of 
A., against 6. the mortgagor, is inadmissible for 
the’ defendant. Doe d. Bniitli- v. IVetAer, 3, 
N. & M. 740 ; 1 A. & E. Ill) ; 3 L. J., K. B. 148, 

A judgment in ejectment upon the several 
dcmise.s of two is evidence to support trespass 
ipiai’o c.lausum frogit, brought by them jointly, 
manlier v. CUiiyo, 6 M. & is. (i4 ; 17 E. E. 27(5. 

A., B. and 0., being successive tenants in tail 
of p)'(tpovty held nnder an inalienable paiiiarnen- ' 
tary title, and 15. having, after the death of A., 
entered into possession of the c.states, and, 
together with them, of cevt.aiu leaseholds for- 
uKivlj’' in the .possession of A,, his e.xecutors 
hvouglit an cjeolmeiil. against B. to rccovor pos- 
session of tlie leaseholds fis part of his e.state. 
15. having died before trial of the action, another 
action was brought, against G., the successor in 
tillo. 0., who was also e.xeentor of B,, compro- 
nii.SLsl the action on terms of giving judgment 
and buying the leaseholds at a certain price,, 
with a further stipulation that ■i,W0L should he 
allowed as a debt fi-oni P>.’s estate in ro,spcct of 
rents received B, Befoi’c the coinpi-omiso, a 
creditor’s suit’ was iustituied, and a decree made 
for the admini.stration of B.’s estate, which was 
insolveat. On a summons by A.’s executors to- 
prove against B.’s estate for the amount of 
the rents actually received hy him : — Hohl, that 
the judgment in the action against C. was not 
eviiieuce of wrongful possession by B., wliich 
could servo as a foiuulatioii for the claim,. 
Talhrt v. Bhrcnvsljitra (^ISarl), L. E. 14 Eq. 503 
20 W. E. 864. 

A judgment in ejectment is not eonolusive 
evidence of title in an action for mc.siic profits, 
unless pleaded by way of estoppel. Doe v, Hud-^ 
dart, 2 0. M. &; E. 3U5 ; 4 D. P. C. 437 ; 1 Gale, 
2(50 ; 6 Tim 84G. 

A recovery in ejectment against the wife 
cannot, bo given in evidence in an action against 
the husband and wife for mesne proiits. Denfi 
v. White, 7 Term Eep. 112. 

The judgment in an ejectment is evidence 
against a tlufendaut who comes into possession 
under the defendant in the ejectment. Doe v. 
Whiteomhe, 8 Bing. 4(5 ; 1 M. A Bcott, 107, 

Whore premises arc in the possession of a 
tenant, aiul there is judgment in ejectment 
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aj^aiiist the casual ejector ; in an action againsi. The court, notwithstamliiig lln; 1.~ k U! Viet, 
the landlord for the inosno imitits and costs of c.7G. poss(!sses1]ia ])owor io oi'der one ]int ajiarljf 
the cjfciinent, the judgment in ejeotraent is no to the action to pay llu' cosN in an ('|c(>tniciii. 
evidence against him, without proof that lie had 'J'hof/ifoH r, !) Jur. (N.s.) (ioi; ; s Ij, T. 

notice of the ejectment, HO tliat he might have aO? : 11. \V. U, ilKh 

anno in to defend it ; bat a subsequent imauise Wlien tlie real derenilaiii in an ai'iioti of 
by him to pay the rout and cosis auKnints to an ejeelmetit apiioars and eonsents lliat llie ]ilainl.in- 
adinbsiou that he is liable to the aoliou. /luntor shall sign judgnieiif, the pluintilT is entitled to 
V. Jirlfts, 3 Camp. 45") ; M K. 11. 807. costs, though the ease, is nor spi'eilieally provided 

A judgment by default in ejectment is, })er sc, for liy the I'onnnon Law Proec-dnri' Act, 185a. 
no eviilencc of tiie defendant.’s possession at. all. D/tlhi/w x. f)rhtriiiivt, -I I L. rl., Ex. 120 ; L. 11. It) 
It, is priina fae.ie evidence of his possession at the Ex. alO ; ail W. 11. (>32. 
dale of the writ, though not for any period 

anterior to it, v. 38 L.'J,, Ex. 82 ; One of several Defendants.] — WI ktc 

L. E. 4 Ex. 02; 20 L. T. 82. three ejectments were brought against a landloril 

Since the Common T.aw Procedure Act, 18.53 and his two tenants, and the landlord obtained a 
(Ireland), a judgment by dcbiult in ejectment rule for the con.solid.ation of the ihn’c actions, 
is not an estoppel; and, therefore, in an action and that the ejectment against one of the tenants 
for mesne rates, is not coiicln.sivc as to the time (who was a pavqier) should abide the event of 
at which the plaintiff’s title, acernod. Krum x. the ejectiuent against the other ; and that action 
Nugenf, Ir, E. 7 C. L. 404 — Ex. Oh, was tried, and the. plaintiff obtained judgment, 

To an act ion for incsno protits the defendants ami took pos.'^ession of all the tenements, the 
pleaded title to the l.anils in lhom.selves during court compelled tire laiidlurd to ])ay the cosis of 
the lime fur whicli mesne i)rufits were olaimed, that ejectment, Thriiiifoiit W. Joiwa v. Shruton, 
The plaintifi’ replied, by way of estoppel, as to 10 E. k C, IK). 

so much of the, mesne ]>rolits as had accrued since Where one of .several di'fendants has iippearcd 
a certain day named, that he sned out a writ of separately, ami limited his defence to pari of 
ejectment, for the purpose of recovering posses- the property claimed, he is answerabh* for the 
Sion of the lauds, wherein he claimed to he whole costs, whether occasioned by his own 
■ ontitlod from such day, and that thereupon such dctVacc or by the defence of tin' other defen- 
proceedings were had that ho rec<)vercd the dants, unless he has confessed the claimant’s 
lands and possession of them Held, that the title. Jolnmn x. d/?7Av, 37 L. J., 0, P, ,57 ; L, E. 
judgment in ejectment did not operate as sin 3 C. P. 22 ; 17 L. T, 215 ; 1(5 W. E. 132. 

. estoppel with resi)cct to the duration of the 

plaintiff's title, and the replication was therefore Out of Estate.] — The costs of a suit in the 
"bad, Harrh v. 4.5 L. J., Ex. 244; I iialurc of an ejectment bill to recover devised 

Ex, D. 31 : 34 L. T. '.(1) ; 24 W. K. 208. properly on a curtain construe! ion of a will, 

. A plaintiff in ejectment, who enters judgment though douhtfal. are not within the rule in 
by default against several, is not estopped by the adininisl ration suits, and they come out of the 
record from sliewing that some of them wcu'o not estate. Joh hmu x. Jiradij, J 1* Ii-, Eq. E. 38(5. 
in possession, and were iinneiiassary parties. Ac 

■Aim* V. A'mon’, 22 W. E. 428 ; Ir. E. 7 Eq. 371. Gompelling Delivery of Bill of.] — When a 

plaint iif has obtaineii judgment in ejectment, 
and executed a writ of possession, the (iefondaut 
0. Costs. ii^ entitled to call upon him to deliver a bill of 

costs, JJdUer x. Smitidm, 7 C. B. (X.s.) 858 ; 
"Who Liable to Bay.]— An appearance had 2!) L. ,T.. C. P. 1 58 ; 15 Jur. (N.s.) 037 ; 1 15. T. 
been entered in the names of the tenants in 403 ; 8 W. K. 190. 
possession, and the defence had been eonducted 
by an attorney employed by H. and S., who had 

no beneficial interest in the premises, but defended Eegki veb 

. as trustees, Upon motion after verdict for the 
plaintiffs against H. and H. for payment of the Disputed Title-Jurisdiction.]— Under s. 25, 
costs of the action : — Held, that the court could sub-s. 8, of the .Indicaturo Act, 1873, the court 
. make the real parties pay the costs, since 1.5 & Ifi has juri.sdicfion to appoint a receiver wherever 
Viet. c. 7(5, s. 1(59, as well as before, ajul therefore it .shall a})pear just or convenient so to do. and 
the rule should be made absolute. Hutch hi.wi consequently in an ejectment action, wlterc the 
V. Grecnxmnl, 4 El. & Bl. 324 ; 53 C. L. E. H;5 ; title to real property is in dispute. Foxu'cll v. 
24 L. J., Q. B. 2 ; 1 Jur. (N.s.) 329 ; 3 W.E. 105. Van Grutfm, (5(5 L. J., Cli. 53 ; [18<)7] 1 GIi. (54 ; 

To entitle a plaintiff in ejectment to call upon 75 L. T. 3(58 — C. A. 
parties who are strangers to the record to jiay 

the costs, it must be clearly shewn that the Defendantin Possession— Judicial Discretion.] 
defence was coiuluctod by them for their own —It is not a proper case for (lie exorcise of this 
benefit in the name of a pauper defendant: it is judicwl discretion where the defendant in an 
not enough to .shew that they are interested as action for ejectment is the admitted heir-atdaw 
equitable mortgagees of part of the premises, of the last owner, and ha^ a', such taken po-,Ms- 
and that they have endeavoured to make terms .sion of the property in dispute, ajid there 
with the plaintiff after judgment signed, Austei/ appears to lie a question to he .leeidod belwcen 
X. MuMrax, lf> C. B. 212. the parties, and the projjertv is saJV, and there 

The court has jurisdiction to order, by rule, is no evidence of waste; and the mere fad that 
the party really interested in bringing an eject- .sucli defendant is impecunious is not a rn'oiiiKl 
ment to pay the costs of the defendant, 3Iohhu for the uiipointment of a receiver. Ih 
V. Vauder'braude, 4 B. & S. 904 ; 33 L, J., Q. B. 

177 ; 10 Jur. (x.s.) 745 ; 9 L. T. 7(50 ; 12 W. E. Eorm of Order.] — Per Keke.wich, J. ; An ordoi' 

appointing a mceiver in a case of disputed 
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11. Exkctttion. 


title to real estate should be luucic subject to the 
rights of any incumbrancer. I h. 

Proceedings hy.]— A receiver who i.s about to 
bring an ejcclmcnt I'tjr nonpayment of rout 
jigaiii''! a teiumt, is not requii'ctl b) obtain the 
dischiirgu; <tl' a general order for liberty to 
<IiKtriHn, as against the tenant lie seeks to eject, 
iis il, may Ih-couk' prudent to distrain if more 
than a year's rent is due. l^^hirgeuii v. JJoiir/ldfi, 

! Hog. -loo. 

A ri‘eeiver cannot ])roc;eed in ejectment. ]Vy)Ui 
Y. Scirhiiroifi//i {Lnnl), 3 Bro. 0. G. SK. 

Ejectment when Eeceiver in Possession.] — 
Where a receiver is in possession, an ejectment 
cannot be brouglit without leave of the court. 
Anr/rl V. SniitJi, 9 \'cs. ihl.") ; 7 11. fi. 21 4-. 

Aldiorc a I’cc.civer lias been apjioinied over lanils 
held at a rent, the landioi'd must- obtain leave of 
the court before he can commence an action to 
recover possession for noniiayment of rent ; 
and, in gi'anting such apjilication, the court 
has jurisflii'tion to impose terms, such as that 
the ])roncedings shall not be commeneed for a 
jspccilicd time. In disposing of such apidications 
tluj oomt will be slow to interfere with the. rights 
■of the landlord, and will only impose conditions 
when necessary for I lie hciietU of the estate for 
sale, and ant likely to occasion the landlord any 
upjireciable injury. Jialtrrafi'ii'ti J'Jxtd/r, In /r, 
31 L. Ik, Ir, 73. 

A jiarty who had commenced proceedings by 
ojectment, before he got notice of thea])point- 
ment of a .receiver over the land, need not. make 
finy a])])lication to the court, until ho is ready to 
oxecute his habere. Toinixoiil v. Soiiit-rrlllr, 
1, Hog. ‘lit. . ■ 

A judgment c.reditor, who is not a party in 
the cause, may proc-eed by eject nient without 
leave' of the court, a, t any time before tlie general 
•order is served on the tenants to pay theii' rents 
to the receiver. JlfJiitxinn'th v. jiha/mdl, I Hog. 


'70. 


"Writ of Possession.] — Under Ord. XTAHll. a 
writ of possession is now substituted for the writ 
■of assistance, whether between parties .or as 
against strangers to the action, /fall v. IftiU. 
■17 h. J., Oh. m). 

When Plaintiffs Title has expired.]— A 

chiimant in ejectment is entitled to a writ of 
possession, notwllhstanding the lease nn der which 
he claims, thmigli in forec at the time the action 
was commenced, has e.xpired before the time of 
trial, unless the defendant shews affirmatively 
that the claimant has no title whatever. (iilihinN 
V. Biirlthind, I IT. & G. 73(! : 32 L. Ex. loti ; 
•9 Jnr. (N.K.) 207 ; 3 L. T. 37 ; 11 W. 11. 330‘. 

Where a landlord lues recovered judgrnent p'n 
-an action against his tenant for the ]»)s.se.s.sioii of 
]n‘cinises which had been held over after the, 
(ixpiration of the, teiunie.y. In; will bo allowed to 
issiu' the wi'itof jumission nntwitbstanding that 
his (’.state in tlie jn’cmises terminated after the 
counneneement of the action and before the 
trial, unless it be unjust and futile to issiu? sucli 
wait, and it is for the defendant to .ehew affirnn'i' 
lively that this will be tiie result, (tf issuing such 
writ. Knhjlif v. o-i L. Q. Jl. odo ; 15 

'Q. B. n. 29'-l- ; 50 ,1. V. S-1— G. A. 

Jf u person, havijig title to the po.s.session of 
land, bring an ejectment, and lo.s(! his title by 


some occurrence subsequent to action brought, 
he is entitled to judgment and costs, but not to a 
habere. Tobmv. f.'lcfmj, Jr. 11. 7 C.h. 17. Of. 
Doc d. Mornuii v. Dluch, 3 Cam]). 447 ; 14 Ik It. 
304. 

Time for.] — Where in an ejectment after 
defence taken, the qilaintiff obtains a verdict; for 
poss(?ssion, mesne rates and costs, execution can- 
not is.sue until the judgment is comploie, and 
the i)laintilE is therefore not. entitlod to a wrilv of 
po,sso.ssion until the costs are taxed and added to 
the judgment, or are waived by him. Deaxlcy 
V. Chajjmaii^ (> L. li. Ir. 393. 

Defendant retaking Possession.] — ^\Vhou, after 
writ of po-ssessiori: executed, the (lefendaut 
forcibly retook possession, the Queen's Bench 
IJivision made an order renewing the writ. 
Sttirpnolc V. WdUli, 0 J,. Ik, Ir. 444. 

Where a wnt of habere facias possessionem 
has been executed, and possession has been given 
to the i)lain1ihF, but the tenant subsequently 
forcibly dispossesses him, the court will grant a 
new writ, but the rule for such writ is only nisi 
in tlie lii'st instance. Doc d. JAoyil v. Doi\ 2 D. 
(N.S ) 407 •, 7 Jur. 3.52. 

After ixxsscssion once given under a writ the 
plaintiff c.amiot sue out another WJ'it of ])Osses- 
sion, though he is disturbed by the same dol'cn- 
danf, and thougli the sheriff has not yet returned 
tlie former writ. Doc d. Pate v. Roc, 1 'J'aimt. 

After possession of premises recovered in eject- 
ment has been delivered to the owner by the 
sheriff, and the. writ of poss(.;,ssion returned, the 
jiower of the ci-airt in the suit is at an end, and if 
the defendant retakes ])os,scsssion afterwards, the 
eourt will not summarily interfere. IViho/i. v, 
fVnc/i/u//, () Jj. T. 255 : 10 W. It. 4(15. 

Where a defendant, having been put out of 
possession by the sheriff, and ])o.s,ses.sion given to 
the lesso]' of the plaintiff, afterwards, on the .same 
dajq forcibly resumed ])ussession of the premises, 
tlie court ordered a writ of restitution to is.sue 
within a week, the deCend.ant jiaying the costs of 
the application for the writ, jioc d. PUchrcY. 
Rur, 9 1). P. C. 971. 

Judgment for "Recovery of Possession of Laud.] 
— A judgment for foreclosiii'e absolute is not a 
judgment for the recovery of the po.sscssien of 
iaiul within the lucaniiig of Ord. XLII. r. 3, of 
rules of court. 1875. ]]’ood v. Wheatev, 52 ij. J., 
Ch. 144 ; 22 Gh, D. 231 ; 47 L. T. 440 ; 31 W. It. 
117. 

Order — Attachment.] — Where a rule of court 
in ejeetinent. reipiired posses-siou to be delivered 
u]), hut did not mention by whom, the court 
refused to make a rule absolute for an attach- 
ment against, the tenant for not delivering up : 
and, as ho was a stranger to the ejeetinent, also 
refusi'd to grant a rule ref pur ing him to (Udiver 
up posse.s.siim. Doc d. jAnoix v. DlUx, 9 D. P. G. 
944. 

Possession of too much land given.]— W^'liere, 
in cjciitniont for iivc-cighths of a cottage, the 
.sheriff! gives po.ssessioii of the whfile Hcdfl, 
that the tenant should bo restored to his ])n.sscs- 
siori of throe-eigliths of the premises. Roc d. Haul 
V. Dmmm, 3 Wils. 49. 

Motion on the 3th of Hovemher, 1373, for n 
writ of restitution to a iiortion of the lands taken 
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inidoi' fill linbere execution on the 2lRfc of April, if the })luintiff 
1871 Held, that the rlolay was a bar to the alone prevented 
application, inasmuch as it was ]>crferitly cloiir att(n’ney, and al' 
that more had heen tahen under the writ than mined, /tw d. 
ought to have been taken, atid the delay was iiot Kil ; IH L. >1., 1} 
accounted for. JloohfoH ^. IJcrmintjlum 11, Huch order t(, 
7 G. L, 7)08. speeifleally direc 

.Judgment, w’n 

Tenant Holding Over— Value of Crops Seized.] ^vant of a jilea, ; 
—Several ernpR having been taken under an taited. 
habere facias p{')s,sessioucni, issued against at enant judgoV 
for holding oyer, the court refused a rule for the juilgeV 
lessors of the plaintiff to pay over the value of ,)■£ 
them to the defendant after dctlucting the rostore 
amount of rent due. Dot' A. T/ptonv. TI Vit7n,T- not to 
wic/i, ;1 Hing. 11 ; 10 Moore, 2(57 ; 3 L. <7, (o.s.) restitu 

C. r. 12(5. jjiu- ,]. 

Staying Proceedings— Distress after Verdict. ] ^ 

— The landlord of premises, after notice to quit, 
brought ejectment against the tenant, ami | 
obtained a verdict ; the latter still continuing in 
possession, the landlord aftenYard.s distrained 
on him for rent, which became duo after tlie .1.,;) 
verdict, and which ho paid : — Held, tluit the 
execution in the ejectment coidd not be stayed, ^ 
as the tenant .should have disputed the distress, ... . 

Doe d. Ilolmeg v. Dnrieg, 2 Moore, TaSl. pcisse-' 

Liability of Sheriff.]— Judgment had been 
signed for the plaintiff in ejectment. lie caused *dy>ovi 
to he issued and delivered to the sheriff a habere 
facias ; then niaclc an appointment with the “if 
sheriff for the purpose of executing the writ. 

The sheriff, having been informed by the defon- ” • •' 

dant’s attorney that the procecding.s were 
iiTegular, and would bo set aside, di<l not execute “"j” 
the writ. The judgment was afterwards set *5upra, 
aside on an affidavit of merits: — Held, that the 
plaintiff was entitled to recover in an action 
against the .sheriff the costs he had incurrc<l in 
preparing to assist the sheriff to execute the 
writ. JItuoa v. 2^mjntei\ 1 G. & D. 381 ; 1 Q. B. - 7 :^^ , 

974 ; 10 L. J., Q. B. 299. ] 

Taking Possession on Strength of Verdict.] — _ , 

After verdict and judgment, where the landlord 
defends, execution may be issued against him 
without .niiv further order of the com’t. Doe A. ‘^HaeJ 
Lvey V. Bennett, 7 D. ic R. 61 ; 4 B. & C. 897. 

Semblc, per Pattesou, J., that a party having ' 
recovered in an ejectment, cannot, by his own „ 
act only, and witliout the authority of the court, . 
take possession. Doe d, UtephenK v. Lord, 6 

D. P. C. 257. f 


Defendant retaking Possession ,] — 800 


EJECTMENT— 


mort-sjago-mmioy. Ilie (lofwifliini is entitled to 
have IIk! i)r<Kit‘(;(lingH Rtaycd nyon the payment 
(if th(' principal and interest dno on the mortgage 
del'd, with Ilie eo^its incurred at law ami in 
eiinily, wit hunt paying any hygimo interest, or 
tlu! ex|)eiise of preparing the niortgagi! deed, or 
any assigninenl of it. Dor d. Jila'ini v. Sh-rl, 
I I). 1'. <’. 

iii ejectment liy a mortgagee the, court rvillnot 
inlerrere to direct a rceouveyanee to the mort- 
gagor on ]iaynu'ni of the mortgage-niomi.y and 
eirsts, unless he lias himself appeared and beconin 
dcrendanl intlieaction. /M'd. 

() N. M . SoT. X f non). d. J/imf v. Clifioii, 
4A. i:K. 81'!. 

Whore the principal was advanced by the 
nioi’tgagee to the mortgagoi' for three yeans from 
the. date, o£ the deed, the intere.st to be payable 
quarterly, and the deed eoutaiued a proviso, that, 
if dcfiuilt slrould bo made iu jiaymeut of iul.evcst 
on any of the days appointed for the payment, 
tlie imu'tgagee might sell the, premises assigned ; 
the inortgiigor having made default in thii pay- 
ment of one (piarter’s interest, the mortgagee 
brought ejeelment — l]j.e emirt lefused to stay the 
]ir(ieeedings on pa,ynu‘iit of the arrears of inlei'cst 
andeosts by the mortgagor, as the, ease did not 
fall within the, provisions of the statute, the 
principal heeianing payable on default of paj- 
mont of the ijit crest . Doodtith d. (freon V. 
jS'titiflti, 11 Moore, 'll* 1. 

Jf a mortgageo recovers possession oi! tlie mort- 
gaged premi.se.? under a judgment in an unde- 
fended ejeetuumt, the, ooiirt has no jurisdiction 
to restore, on jiayme.ni of tiie delit, ijiferusl, and 
casts, the pos-essimi to the inoi'lgiigor, wlio has 
not appeared. But if the recovery is against a 
temnit of tlu' mortgagor, the court will.sW aside 
tlie judgment, and let in flui mortgagor to defend 
UK landlord, that he may be in a cujiditkm to 
apply lo the court to sbiy iiroeeedings on the 
terms of the statute. J}w d. Tuhh v, Jlor, 4 
Taunt. H87. 

— Two Mortgagea.J-— \Wiere there are two 
mortgages, the court will not stay proc;eediii.gs 
and comjiel a i' 0 (lem}i 1 ion of one mortgage only, 
upon ]iayment of lh(> principal, interespand costs 
on that mortgage, without paying the ivst. ii’oo 
d. Kajj V. Ididey^ 2 W. .HI, 72(5. 

Right to Redeem Disputed.] — Or if the 

mortgagee has delivered a notice in writing that 
he di.qmtes (he rigid, of Ihc mortgagor to redeem. 
Ftlbee V. Ilopki>h% () 1). (Jc L. 2(54. 

Suit Pending to Administer Estate.]—- 

The court will not stay an action of ejectment by 
a mortgiig(Ki aguiiust his tenants at the desire of 
an cxeeutoi' who has come iu as co-defeudaut 
and seeks to .restrain the action on the ground 
that, a suit is pending to administer the e.staLe of 
his tesiator of which the. premises mortgaged 
formed part. (JrotoUy, 4<S L, J., 0/ 1*. 

7(5; 4 C. 1', D. 18(5; Si) L. T. 320; 27 W. K, 81—0. A. 

Costs,] — The court will not, on ,s1,ayijig 

proceedings in an ejectment by a rniirtgagcc, 
t‘.umpel the mortgagee to pay the costs of the rule, 
because he had refused a, tender of the sum due. 
Doe. d. IJmui, 1 W. W. & 11. 41). 

In ejectment, by mortgagee, the court, or a 
judge, can include as a coiulition of an order for 
stay of proceedings the payment of the costs of 
an abortive attempt at sale under a power. 
Dou'.lo V. Xeale, lU VV". 11. (527. 


The cn.sts are taxed as between p.ai'ty .and party, 
aiid not as between attorney and client. /Aie tl, 
CupjK V. Oupi).% 3 Bing. (X.o.) 7(53 ; 4 Scott, 4(58 ; 
5 1). 1>. (I (534 ; (5 L. J., (1. P. 237. 

Jurisdiction of Judge at Chambers.]— A 

judge at c'.hambers has jui’i.sdiotion under 15 & 1(5 
Viet, c, 75, s. 210, to order a .stay <.if jn-oceedings 
on jiayment of princip.al, interest-., and costs. 
Ltmrene.c v. JJoffhen, 2(5 L. ,1., Plx. 55, 

Delivery up of Deeds.]— An action on a 

mortg.age deed was within the 7 Geo. 2, c. 2t>. s. 1 ; 
and a judge has power to make an order for the 
delivering up of the deed. Sninrton v. ('’oilier, 
5 U. k L. 184 ; 1 Ex. 457 ; 17 L. .J., J5x. 57. 

_ Next Friend — Action not beneficial to Plain- 
tiff.] — An action for the reeoverv of land may be 
brought under Ord. XVJ. r. 17, by the next 
fi'ieud of a person of unsound vuiud not so found 
liy inquisition ; and a wi-it is,sned in such an 
acitiou b.y the next friend, in the name of the 
liersou of imsouud mind, is i-egular. But where 
the court is of opinion on the facts of the case 
that such iicMon is not a beneficial one to the 
lunatie plaintiff, it will lie staj^ed by the court 
on (liat ground, Wtitcrlurune. v. Worsno)), 51> 
L. T. 140. 

Distress after Verdict.]— Doe d. Holmes: 
ante, col, I52:i. 

Costs of Previous Action. Unpaid.] — 8m 
I’UAOrlCi: (.STAYlNa PliOOHEUlXUS). 

I ¥, MESNE PROFITS. 


Who can Bring.] — ^.fVn iiction for mesne profits 
(iiiehuling the costs of the ejeotmont) niny be 
brought in the name of the lessee iiguinst the 
tenant in possession, after judgment liy default. 
Jelhi. V. .Pfiekht, 2 Burr. (1(5.5; 2 Ld. Ken. 370. 
S. 1*., (fidlirer v. Drhthniier, 2 Term Kep. 2(51 ; 

Doed. V. Daru, 1 Esp. 358. 

A joint action foi‘ mesne iiroiits may bo sup- 
ported by se vend les.sui'.s of a plaintiff in eject- 
ment, after a recovery therein, although there 
were only separate demtses by each. (Jlutmiei- 

V. IMnijon, 2 Chit. 41tJ. 

Against whom it will Lie,] — An action for 
mesne profits lies where one tenant iu common 
recovers against .another iu ejectment by default. 
V. 7b«(ii.v, 3 Wils. 1(18. 

Thu action lie,s against a pei’son who comes in 
under the party against, whom there has been 
recovered a previous judgment in ejectment 
which was aftervs'ards executed. Doe v, Whit- 
oomh, 8 Bing. 4(5 ; 1 M. k Sc. 107 ; 1 .L. J., (3. P. 1). 
See Doe, v, Jlarrey, 8 Bing. 23‘.) ; ] M. & Sc. 374 ; 
1 L. ,J., C. P. 9. 

No action of mesne profits lies against an 
executor. JDdteue.ii v. Warren, (5 Ves. 80. 

By s. 51 of the 19 k 20 Viet, c, 108, the right 
to mesne profits is given only against the tcuaut, 
and not against any othei' iiersou in possession. 
Cumphell v. Loader, .11. ic C. 520 ; 34 L. J., 
Ex. 50; U Jur. (NA.) 28(5; 11 L. T. (108; 13. 

W. li. ;S48. 

When Maintainable.] — On the trial of an 
ejectment between landlord and tenant, the 
landlord is entitled to mesue profits, although 
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tlic wl’it and fisno do not contain any claim in ; 
respect of them. v. Tdf, 9 Ex. :}07 ; 2 ' 

0. L. 11. no't : 2:1 L. J.. Ex. m ; 2 VV. R. let). 

And without proving notice of trial. Doe \ 
d. Thompson \. J[u(lson, 12 A. & B. 2 

M. & Roh. 283 ; -1 i>. & I), 142 ; 9 ,L. J., Q. R. aa? ; 
4 .Inr. 1202. 

In trespass for inc.snt,* p;rofit.s, a verdict may he 
■found against the defendant, though he never 
actually occupied during the lime of the tros{)a.sH, 
if it is {U'oved that hofore the tro.spasa the defen- 
dant , who then held lawfully, underlet to II, ; that 
the (lefeudant’.s and H.’s interest became deter- 
niined, and the right of possession vested in the 
plairuifl'; that II. held on ; and that the defeti- 
<lant afterwards continued to receive rent of him, 
and declared him to he his tenant, when the 
plaintiff demanded 4 ios.session ; the defenclaut 
and H. both alleging title in the party under 
whom the defenclaut formerly held. Doe v. 
Ilnelow. 12 A. & E. 40. Hoc Xoiojwrt V. litinhj, 
10 -lur. :J3H. 

All ejccitnient fca land taken posse.s.siau of by 
a railway company, fur the purposes of the rail- 
way, uuder incomplete iiroceedings, was referred 
to arbitration, the order of reference providing 
that the cause and all matters in diffci-encc 
between the parties should he referred, and that 
the arbitrator should decide what sum should he 
paid by the company to the plaintiff, as the 
price of or coiuporisal ion for tlie lands of the 
plaintiff which the company had taken for the 
purpose of their railway ; the jilaintiff agreeing 
to e.xecnte such a conveyance as the arbitrator 
might direct, and that tlie money ])aid into the 
Rank of England shoidd be disjiosed of as the 
arbitrator .shoultl ilireet. The arhit rator directed 
that the verdict entered foi’ the plaintiff .should 
stand, and awarded a sum to bo paid I0 the 
plaintiff as the' price of and com])(.*n.satioii for 
the land of the plaintiff which thecomiiaTiy had, 
•at the time of making the order of reference, 
taken for the purpo-ses of their railway, and 
directed the amount to he paid to the piaintiff 
•out of the money in the B-auk of England, and 
the residue to bo paid to the company ; and he 
awarded that there were no other niattei-s in 
difference between the parties, and that the 
above paymont.s were to be made and taken in 
full satisfaction and disiharge of all matters in 
ili'fference between them. The money in the 
bank included tlie purchase-money 'of other 
lands of the plaintiff of which the company hud 
lawful possession, and tlie plaint i'if treatiirg the 
.sura awarded as applical)le to that, issued a writ 
of habere facias i)ossessioiiem, ami was put in 
possession, and brought an action for mesne 
profits ; — Held, that the action Av.as not main- 
tainable, the me,snc prolits being included in the 
reference and award. Small ry v. Jilachhum 11 y , 
2 H. A- E. ir>8 ; 27 L, J.,'Ex. (iu ; a W. 'li. 
o21. 

To entitle a ])arty to maintain aii action for 
the mcsiie profits, it i.s not. neciessary to execute 
an habere, if ilic plainti’ff lias been let into 
possession by the defendant. Calmi't v. Ifont- 
fall, 4 Esp. it)7, 

A mortgagee out of po.sHe.ssion, who gives 
notice of the mortgage to the tenant wdio lias 
occupied since the mortgage, cannot maintain 
trnspass for me, sue jirolit.s against the tenant for 
the rents accrued duo since the date of the 
mortgage, by mere entry upon the. land after the 
motice. Lihhjiekl v. Beady, a Ex. 939 : 20 
E. J., Ex. 51. 


-Mesne Profitii. 

Where the mortgagee gave notice of the mort- 
gage to the tenant in jtossessiou, who had 
become tenant .■'ince the mortgage aiid made an 
entry, and subsequent ly served a notice of ejeot- 
mont upon the tcuani, who gave a judge’s order, 
by which it was agreed that tlie action sliould lie 
stayed upon the tenant's undertaking to give u]) 
possession on a tlay named therein ; and, in 
default thereof, the nmrfgagee was to In- at, 
liberty to sign iinal judgment, ami to is, sun 
I execution against tlie tenant fur the whole, costs 
of the action: — Held, tliul ll)c moiigauee was 
not in a po.sitiou io maintain trespass to recover 
the mesne profits from the date of the. mortgage, 
inasmuch as lie nevm- had such a ])nssession as is 
neccssaiy to .support the aelioii. Ih. 

Remittitur damna entered on Record— Effect 
of.] — 111 an action for mosne proiits by the 
plaintiff, after recovery in ejectment, it is no 
answer to the aciiott, that a remittitur damna 
has been entered on the record in the ejectment. 
llavpev V, Ellies, 3 Dough 399. 


2. What Recovki{A»t.i5. 

Costs of Ejectment.] — The costs of tm eject- 
ment may he rceoven'd in an action For mesne 
profits, where the det’endant has ajiiieared and 
pleaded to the ejoctnient, but' afterwards with- 
drawn the plua,and judgment is signed, all hough 
no costs have been taxed. Symoiuh v, Paye, 1 
G. A J. 2i». 

Whore an ejeetmont is defended, ami the 
plaiiititf obtains a verdict, he eaiimit, on the 
execution of a writ of impiirv to assess damages 
in an action for mesne* proiits, give in evidemn! 
the extra eo.sts beyond his taxed en.sis, in onh'r 
to increase the damages, but after judgment, by 
default in ejeetmciit, the e.osts of such judgment 
may he recovered as well us the mesne prolits. 
Drooh- V. liridqex, 7 Moore, 471 ; 1 L, .1, (o.H.) 
0. P. 11. ■ S. r.‘ Doe V. Darh', 1 Esp. 35,8. 

In an action for mesne prtiiits. the plain I Ml; is 
entitled to recover only the taxed costs of the 
ejectment, and not t'lie extra costs. Doe v. 
tlare, 2 D. P. C. 245. 

Wliore there is judgment, by de.fault, in an 
ojectmont, the plaintiff may, In tlui action for 
mosne ^irolits, recover all the. exjienses he has 
been nocassurily ]mt to in the eject inoiii, ami is 
not limited to the tiixed costs, as hntwt'cn 
party and party. Doe v. ITadihirf, 2 G. M. A R. 
Sit);" 4 D. P, G. 437: 1 Gale. 2(;() : .5 Tyr. 
84fi.. ' ■■■ 

Under a claim for ‘‘expenses in recovering 
})Os.ses.ston ” of the premises, the plaintiff in an 
action for mesne prolits may recover the costs 
of the ju’ior action of ejectment. Pettme v. 
(.baker, 3,S L. J., Ex, 82 L. R. -1 Ex. <12 ; 20 
L. T. 82. 

When the costs of an ejccdmeiit have been 
taxed, t.he plaintiff c.aimot in an ae.tion for 
mosne profits recover costs as lietwctm atform'y 
and cliont ; and it inakca no difference tlia'i. 
the costs have been taxed on the aiqilieatioii 
of the defendant. Doe. v. Filliter, 13 M, A W, 
47. 

In an action for entry, expulsion and mesTic 
proflts, the plaintiff may recover the costs of the 
rcversiil in error of a judgment in eject irjetit 
for the dofenilant, as between attormw and 
client. Xoioell v. Boake, 1 M. A lly. 170; 7 
B. A C. 404 ; 6 L. J. (0,8.) K. B. 2(5. 



osing an Inn.] — In an Bankruptcy.] — Bankniptcj is no plea hi 

after ejectment for the bar. Goodtith Vj jVm-t/i; 2 Dcnigl, 584. 
as ,'in inn, the j>]aintifi; 

-liieh he has snstahied Evidence — ^Admission by Executor,] — A., B. 

ing tq) the imi and and C., being siicces-siveteiiautsiu tail of property 
unless sncli damage held ninler an inalienaldo jjarliamentary title, 

: tleclaration. Dunn v. andB. having, after the death of A., entered into 
possession of the estates, and, together with 
them, of eertain leaseholds formerly in the po.s.ses- 
0 Deduction.] — Where aion of A., his executors brought an cjeolment 
lises on the 2nd of .Inne, against B. to recover pos.session of the leaseholds 
me due for ground-rent as part of hi.s estate. B. having died before trial 
or ending OJi that day, of the action, another action was hronght against 
n an action for mesne 0., the sixcecssoi- in title. C., who was also' 
was entitled to deduct executor of B., eompromisetl the action on terms 
'' ' ges, Don v. of giving judgment and buying the leaseholds at 

Sx. 17. a certain price, with a farther .stipulation that 
4,000Z. should be allowed as a debt from B.’s 
estate in respect of rent.s received by B. Before 
the eompromi.se, a creditor’s .suit Was instituted,, 
Mild a decree ma.de_, for the adiuinistration of B’.s 
lu an estate, which was insolvent. On a summons by 
A.’s e-\ocntors to prove against B's estate for the' 
amount of the rents actually received by him 

Held, that the admission by the executor as to 

1 if he does mesne profits in tho compromise was inoperativCj 
conchisivc being made after the ilecree. Tnlbut y. Shrews- 
18 hwnj (Dnri:), L. R. 14 Eq. .">08 ; 20 W. R. S54. 


... Pleaiukgs AND Evidence. 

Pleadings — Judgment — Estoppel.] - 
action for the mesne profits of a coiiyhold, to 
which the deferalant ]donds not jiossesHed, the 
plaintilT may re))ly, by way of estoppel, a judg- 
nnmt in ejectment in his favour - ' ’ 

not. i-ejily it, the judgiuont is 
evidence of ids title. Jlntthnw v, Oahornn 
(t. 15, Oli) ; 22 L. .i., (!. B. 24 1 ; 17 Jur. (i% ; 

1 W. R. 151, _ Possession— Evidence of Title.] — In an 

To a ileclaration for mesne profits, stating (he action for mesne profits, jiroof tliattlie defendant 

entry and e.Kpnlsion on the lOtli of UeeemViev, has had a lease' of the jircmises at a certain yearly 
1H44, and the o.xpulsion and taking of i)Voiits to rent, and that he had .siill’ered judgment by 
have been coutiniied till the loth of March, 1840. ilefaidt in a previous action of ejectment for the 
tho defendant pleaded that t he elnses in wliich, to,;, same premises, is siilHcieut, to .shew that he was 
%vure nut, nor were any of them, or any part in possession at the date of the writ of ejectment, 
theri'of, the plnintiir.s. 'I'lie plaint itf rcidicd to Prarsn v. (huihvr, 88 L. .1., Ex. 82 L. R. 4 
the whole plea, by way of cstojijiel, a recovery by Kx. !)2 ; 'zy) L. T. 82. And sir nnm’s, ante, col, 
him against the casual ejector, on a declaration 1518. 

in ejectment, stating the (k'liiise to have ]>een on A judge’s order cannot be considered as. 
the Mthof Ocloinu', 184.5, for a term of twenty oipiivalenf. to a judgment by default, or as any 
years; and the reidication concluded with a evidence of occupation of premises. Lltrhfwfd 
prayer of judguumt, if the defendant during that- v. Dntdji, 5 Ex. i)8l) ; 20 L. .1., Ex. 51. 
term ought (.0 be admitted, against the recouiry, A eoiinty court, order for tho possession of, 
rceoi'il and })ro(.;eediugs, to plead that plea: — iiremises, under 1!) A: 20 Viet. e. lOK, s. 50, is not 
Held, lhai the replication applied otdy to part eonelnsive evidence of title in an action for 
of the time of (he trespass complaiued of in the mesne profits, ('umphnll v. ZiWf/cr, 8 H. ik C. 
declaration, and was therc'fore had. Jhn v. 520; 84 L. .1.. Ex. 50; 11 Jur. (N.s.) 28(i ; U 
WnUsnuin, 2 Kx. 808 ; 0 H. L. 17‘.) : 18 L, J., L. T. OOS ; 18 W, R. 848. 

Ex. 277. See Turner v, ('oulhrook Steiun Co.. 

5 ,Mx. 082. 

Trespas.s for niosuc profits : pletis, first, not 
■jioHsesseil ; and seeomlly, that. W, was seised in 
fee and demised fur twenty-one years to T,, -who 
demised to the ilefondaiit, who entered by virtue 
of tho ilemiso. Replication by way of esto])pel 
as to the trespasses siuec tlie 2t!tii of October, i , 

LS.*):{. setting out a w'dt in ejeetineut, in which I MNOIPLES, l.)8I. 

the plaiutiir was elaiimint, and dated the 2(5th 

of October, 18.')8, directed to the defendant as -■ of NO Eleotion, lo.-il. 

tenant in po.ssi>ssion. Avt'rment of indgment , . „ 

thereon by default, and ('iitry by tlic iilaintiif, ACT.S AMOENTINO To EOEOTlON, lol2. 
by virtue of tile judgment : — Held, a good repliea- , ,,, 

lion to both pleas ; and (hid it wasnot neeiksary '1- .J^Id3CTU)N BY ’WIDOW, lo48. 
to aver notie.e of the proceislings in ('jectment to 
the <lefendant, or that a wilt of possession was 
i'^sued or executed, and that, entry by the jdain- 
tiir, if necessarv, was sullicientlv averred. 

Wilkinson v, hiring 15 0. B. 480;“ 2 0. L. R. 

1887 : 28 b. J., d. V. 224 ; 1 Jur. fN.H.') 1(51 ; 

2 W. H. 570. 

: liiild, also, that the estoppel .was from the , 

date of the wi'it, and that the plaintiffs tille d. Edkotion BY Co-OWNEBS, 157(5. 
wotdd l)e })resume<l to continue until by rejoinder 

it was siiewn to liave determined. J.O. I'J. ELECTION IN otheb. Cases, 1577. 


ELECTION. 


BIlECTION by AI^POINTEES and rEllHONS- 
OLAIMINO DNDEK tSlSTT LEM ENTS, 1550. 
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10. Capacity to Elect. 

;i. Inftaifs, lOTT. 

b. Jjvriatics, ItlTO. 

c. Married Women, 1571). 

11. COAIPEXSATION, lilSl. 

12. E.XTIUL’SIO EVIDEKCE to RAISE ELEC- 
TION, 1000. 

]. General riaNCiPLEs. 

latention.] — The Gnnlrine of election is 
foniirk-d on the jn’csnmption of <t general inten- 
tion that every part of an instrument shall take 
cffcci. and liie presumption of such general i 
intent ion may Lo rel)nttcil by an inconsistent 
]tarticular intention apiiarent in the instrument. 
Vardon'ji Tradr, In re, 5.0 L. J., Ch. 250 ; ill 
Oh. I). 275 : 5;i J.. T. 895 ; 34 W. 11. 185. 

Instruments to which. Eule applicable.] — The 
rule, of election, by winch a person taking a hene- 
iit under any instrument must also accoi)t the 
burden laid on him by it, applies in the cjise of 
■deeds as well as of wills, and where one of the 
properties is not l)Ound by the instrument, as 
■well as between properties which are bound by 
it, and altliougli no intention that the party 
should be put to clecticm appear on the face of 
the instrument, or by necessniy implication from 
its terms or language. Codrington v. Lindmg, 
•42 L. J., Ch. 52ti ; L. E. 8 Ch. 578 ; 28 L. T., 
177; 21 W. E. 1 82. Affirmed , nom. Codri nqton v, 
Codrington, 45 L. J., Ch. (HU); L. E. 7'n. L. 
854 ; 34 L.' T. 221 : 24 W, E. (i48. 

The rule of election is equally applicable to 
every species of instrument, whether deed or 
will, and is a rule of law as well as e([uity. 
Jiimi/ir/lictm v. Kincan, 2 Sch. & Lef. 45(J. 

In cases of election, it is not the custom of the 
■court to order the deed elected against. If) be 
delivered up to be cancelled. Weulo v. lliee, 4 
L. J,, Ch, 39. • 

When Obligation arises.] — An obligation to 
elect arises •whenever an object of testamentary 
bounty is at the testator’s <ioath the true owner 
■of other property disiioscd of bv the will. Cooper 

V. Coojier, 44 L.' J., Ch. 0 ; L. E. 7 H. L. 53 ; 30 
L. T. 409 ; 22 W. E. 713. 

For the purposes of election there is no dis- 
tinction between personal estate and real estate, 
between specific and residuary legatees, or 
between legatees and next of kin of an intestate. 
Ji: ■ ■ ■ ■ , 

The principle of election api)lies to the next 
of kin of an intestate, alrhongh his estate has not 
been wound up at the time that the will comes 
into operation. 2J>. 

The rule as to election is to be applied as 
between a gift under any instrument and a 
•claim dchoEs that instrument, and adverse to it, 
and is not to be applied as between one clause in j 
.an instrument ami another clause in the same 
instrument. WoUai‘to)i v. King, 38 L. J., Ch. 
392 ; L. R. 8 Eq. 163 ; 20 L. T. 1003 ; 17 

W. it. 041. ■ 

Semblc, that the doctrine of election cannot bo 

■applied .so as to give effect to a disposition which 
^transgresses the rule against perpetuity, Ib. 

’ In determining what are cases of election, 
although a testator must be taken primil facie 
to have intended to dispose only of what belongs 
to him, there is no such rule as that where a 


testator ha.s a limited intorc.st in jiroperty form- 
ing the subject of a devise or be.'iuesl, Gie ijdeu- 
tion to make a disposition extcmiliugbiyoiulthat 
interest cannot be made (dear by auylhing short 
of positive declarai ion. The coni ext of the. will 
and the aptitude of Ihe tcsliunentaiy limilaiioiKS 
to the testator’s interesf oiighl to b(' ii'gardcd. 
Whifonr v. Clifton, 8 J)ci G. 1\I. A G. (Ill ; 2(1 

L. J., Ch. 218 ; '3 .Tur. (N.8.) 75 ; 5 \V. it. 129. 

When it w.as noi a]i[)aren1 on the face of the 

will that a general duvi.se. in trn.sl lo s(dl w.as 
intended to mclude a particular estaie, of which 
I the testatrix had been wrongfully in posse-ssiou 
up to the time of her death, the rightful owner 
of that estate was put (o his elcelion in re.speet 
of an interest bequeathed to liiiu in the money 
to. be produced by the : sale of the estate. JJhm- 
mtirty, Plagcr, 2 Sim. A S. 597 ; 5 L. ,1. G-1..8.) 

I Ch. 74. 

A testatri.x advanced 9007. to M, on an assign- 
' nient by him of a covenant ])y E, to transfer to 

M. 1,000/. stO(d<, and topay interest in ihe, mean- 
time. By her will she gave E. 3,000/. and :dl 
sums due lo her by him, iind direct ('d her (‘xeeu- 
tors not to require payment of the 900/. duo from 
JVL, but out of the .3,000/, givi ii lo 1’. to retain 
enough to pnrcha.se 1, otto/, .stock, in satisraction 
of the covenant by E.. and to ]>iiy the surplus 
thereof beyojul the 900/, and intcinst to .AI. F., 
having predeceased her, .she by a codicil directed 
the 3,000/. to form part of her residuary estate, 
but directed her executors not to c.all’ on F.’s 
representatives for transtbr of the 1,000/. .stock 
nor to enforce payment by TM. of the 900/. :-™ 

i Held, that M. was not at libci-ty to enforce 
j against F.’s (’.state the (Covenant to transfer tbcj 
1,0007, stuck, except as to the dilVei'cnce botweeii 
! the 9007. and the valium of tlu! stock. Sgnge v. 
i^Vw/G b. E. 9 Ch. 128; 29 .L. T. 85.5; 23 

1 W. E. 227. . 

Fio jierson can take by u- will, and at thi,( same, 
time do anything that .shall de.siroy tlu* will. 
Morriny . Burrtnt'n, 2 Atk. 629 ; 2 K(i, Ca.Abr.272. 
S. AV)//,s‘ v. Mordauntfi Vern, ,581, rent field 
V, Streatfield, 1 t5wan,st, 447 ; Ca. t. Tulb. 176. ■ 

A person cannot take by custom and under a- 
will, )S'. 1 Atk. ‘101. 

The ground of doctrine of election is, Ihat no 
I per, son puts himself in ?( capacity to take- under 
an mstrumeut, without iiorfonaing the c(ondl- 
tioiis (.)f it, exjii'css or implic’d. Moore v, Jiniler, 

2 Heh. & Lef. 267. 

Li considering a rpiestion of ol(.’ctiun raised by 
a will, tlic court must have regard to the wliole 
scope of the will to ascertain if the language of 
the testator can be fairly interpreted as di.sposing 
; of an intero.st which he himself possesses. J’rima 
facie, the court must construe the words of dispo- 
sition as applying lo une'^tate which the t (’stator 
had power to dispose of, if the words will fairly 
apply to it; and in order to raise a (j nest ion tif 
election it must be clearly seen that, the words 
used point to an estate which isnoi the bislfitor's 
own, but that of another. Uanelijfe ( Lord') v, 
Parhjns (6 Dow, 149), discussed,' Minehin, v. 
Oahbeit, [1896] 1 Tr. it. 1. 

The doctrine of election does not !ip[ily wlien 
the tG.stator leaves nothing of his own propertv. 
MPonneLl v. JCTJonwil, 2 Con. A L. 481 ; "'4 
Dr. k War. 37G. 

To rai.se a case of election tlun-c must bo a 
form, of a gift as to ))roperty, which the donor 
had no power to dispose of. Aik.- den. v. Lonn- 
dale (^KarT), 1 vSim, 105 ; 5 L, J. (o.s.) Cli. 99 ; 
27 E. E. 176. 
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Construction of instruments ns imposing an j 
oMi^mtinn to elect. nUhu v. PiiyJtrt, Jacob, 505 ; ' 
1 CA. & F. J03 : 7 Hligh (x.s.) 325 ; IS 11. R. 72. 1 
Anil sec Jiai/y v. Unyd, 7 L. J. (o.s.) Oh. 1)8. 

The iloctrine of elcetioii floes not extend to 
gi'ants from the Grown, sonible. Oiaimhitj v. 
Mrrcun’r, 2 J. I'lc W, oS-i ; 22 R. R. 157. 

A per.soji shall not elaini tuj interest under 
nn instrument without giving si full effect to 
at, as far 'as he can ; renouncing any right or 
proiieriy, whicli would defeat 'the disposition. 
Th'UunHon Y. K'WifZ/invZ, 13 Yes. 220 ; 1) R. R. 17.5. 

: The only iustancos of: limiting the, principle 
■of election are, an atteinpl to devise by a will 
not. duly executed ; or an attempt to devise by 
an infant. /?;. 223. 

Scuible, the doctrine of election onght not to be 
applied to the case of a revocation by a recoveiy 
niorol}'. TouKUit v. TcnnawL LI. & 'G. t. Plunk. 
.■631., 

The I'lilc of election ought to Im confined to 
simple and plain ilcvises of the inheritance, and 
not where t:,hcre are limitations. Foi-mdei' v. 
I'WAj/i', Amb. 338 ; 1 Kdou, 532. Bui seel 8wanst. 
408, n. 

A Rule not of Positive Law but of Practice.] — 
The doctrine of election R nut properly a rule 

01 po-,ilive law, but a rule of practice in (> piity. 
Tim knowledge of if is not, therefore, to be 
imputed as a mat ter of legal obiigat ion. l^prrnil 
V, Moryttn, U IL L. Gas. 588 ; (J N. R. 231) : 13 
L. T. 104. 

Where a case of dee, I ion arises, the person 
who ought to make it. nuisl bu slnovn to h:m! 
ktiown of his duty to do so, and must be )m>ved 
to have <lo?io simh ads as amounted to an olue- 
, rien. ■ ./ Zi. 

A ]>urty having an e.juity to e.oiupd an elec- 
tion, docs not forfdt llmt eiiuity by delay in 
enforcing it. //j. 

An eiectiou gives a i‘i,glit lo eonipensation. 
Assuming such eumpousatiou to be in the nature, 
of ti suni)ie eontrae.i ildJ., the Statute of Limita- 
tions e;ui otdy begin lo I'iin against it when the 
election has be.e.ti made. 7 /i. 

Doctrine of Compensation. ]— I loctidne of elec- 
tion or couipimsalion exidnined. FlvIicrHyUI v. 
Iloihn‘i\ 5 Gil. n. ]ft3, 

Tlie engrafted doctrine of cimpiensation does 
not ipiply to the e.ase of a person electing to 
take under the instrument wideh .gives j-isu to 
the eleetion. WUann v. Ton'ntthnid (Lord) (2 
\’'us. (51)3), discussed iUid not followed. Cfintfunii 
Jn. re, {.Wn’/idi.di. v. 55 L, J., Gh. 

401 ; 31 Gh. D. Rd ; 51 L. T. 151 ; 31 W. R. 321. 
And .see Zbr/rr v. S/I/m’)', (11 L. J,, Oh. 4U1 ; [ 181)2] 

2 Ch. 278 ; (K! L. T. 473-0. A. 

Exceptions to Buie, j— Wliere devisee takes 
gift under will, law annexes a condition to gift, 
that he siuill not dispute any other part of will, 
even thougii that other part give.-i aw.ay from 
Jiim something to whie.h im hud an uadiHihted 
right ; he must, therefore make his de.ction 
whetljer la; will ivnounce particular gift to him 
iiy will, or a,l)idc by will allogi'ther ; but this rule 
has nmny e.xeeptioiis, viz. 1, When* lirstator him- 
.self annexes eumiitiuu to gift, ; 2, Where devisee 
does not disturb devise in ioto, but only claims 
.an e.xere,sccf!l interest out of <>st ate. (as dower), 
and thwi Htiflers it to go aee.onliiig to disposition 
made thereof by will ; .3, Where il may bo collected 
from whole will timt it was mii testator's inten- 
tion to cxeliuie. devisee, claiming cunt rary right 


to letter of wRl, from any other benefit under it ; 
and 4, When te.stator bequeaths present gift to 
remainderman after e.state tail, and by s.am.e 
will either gives the lauds to another, having no 
power to give them, or subjects the remainder to 
a charge to which he had no power to subject 
it. In iieither of these c.ase.s Is remainderman 
.subject to equity of making his election, whethei- 
he will renounce all -benefit under wnll, or do all 
in his. power to make good devise of remainder 
on one hand, or confirm charge on. other ; and 
court said, these tacit conditions are to be con- 
sidered as they stood at death of te.stator, and 
implication of them must be necessary one ; 
something as if written in will, F^tcioiirt r, Jlc-iinj. 
Vern, & H. 53. 

Where a te.stator conceiving himself entitled to 
the property of another person, makes a general 
disposition of all his estate, and gives some 
benefit to that person, he mast elect.'' Itutfei' v. 
Manlean, 4 Yes. 531. «. R., Wkidlat' v. Wehdev, 
3 Yes. 371; 2 R. R. 2(10: liltiU v. Bii-iibury, 
1 Vos. 52.3 ; 4 Rro. C. G. 21 ; 1 R. R. 111. Rut 
mo Ayres v. iriZZ/s, 1 Yes. Sen. 230. 

Election can only exi.st where a per, son has a 
decided iutevost, and something is left him by 
will. Oroshio v. Murray, 1 Yes. 5(51, 

To raise a (prestioi) of satisfaot.iou or election 
(lie intent must be clear ; if it is, devisee cannot 
take under the will, and also ivi opposition to it 
even his own properly intended by testator to 
go otheiwise. Fbirh v. Finrh., I Vo,s. 534 ; 4 
ilro. 0. G. 38, And see JJromm v. M'Diirh, 10 
Ves, 51)7 ; 8 R. R. 48. 

Election to take under or in opposition to a 
will, can only be compelled upon .something in 
the will, not dehors. Straiton v. Bost, 1 Ves, 
281) : 2 1.1. R, 1011. And see Kiidthtni v. Sm.ith, 
1 Ves. Sen. 2(50 ; nTZ,sY)a w Mon, nt, 3 Yes. 1!)1 ; 
WoUouy. ,5 Ve.s. 218; Bloitiity, BrsHiaid, 

5 Yes. 515. 


I 2, Gases of no Eleotion. 

1 Valid Appointment followed by Invalid Trust 
or Direction.] — A tcYstator, in e.xerci.su of a. special 
power, a]i[>oiufcd a fund to his three daughters, 
who were objects of the power, in equal .sliares, 
and ho gave his residuary pjcrsomil estate to 
the same daughters in equal shares, and he 
directed the share io which each daughter 
should bccotne entitled under his will and 
the appointment to be held in trust for the 
daughter .for life, with remainder for her chil- 
dren, who were not objects of the power : 
— Held, that the daughtei's took absolute in- 
terests in the appointed fund, and that no 
ease of election was raised against them in 
favour of their children. Moriarty v. Alartln 
• (3 Ir. Oh, R. 2(1) disappi'oved ; Ohurrhill v. 
riiurehiU, 37 L. J., Oh, !)2 ; L. IL 5 Eq. 44 ; 
:lt)W. 11.182. 

A testatrix having, under her marriage 
scttlemwR, power to appoint 10,000?, amongst, 
her children, sqvpointed to .R,, G-, and J., throe of 
her children, the on.c-.sixth part of this fuml 
each, ami bequeathed to each of them 1,000?,, 
and tlircctcd that the legHcic.s, and also their 
shares of the appointed fund, should, within 
twelve months after her decease, ho seltlcil upon 
trust for R., G. and J., for their lives, and after 
their decease for their issue, as they shouUi by 
tleed or will appoint ; and in ease of no issue, ns 
they should by deed or well appoint. The will 
provided that if the legacies and the shures of 
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tho appohit-cd Cinid were uofc settled asprcse.ribetl, 
th(' k'fi'ai'.ies sh<nild bceomo fibsohitely forfeited, 
ami should sink into the residue of the testatrix’s 
personal ('stale : — Held, that the direction to 
settle tho shares amomitcd to a superadded con- 
dition, atteniptiiiff to cpialify a previous absolute, 
ap[»ointineiit, and that no (piestion (.)£ election 
was thcrcJjy raised. K'nvjv. King, lo Jr. Ch. 11, 
'479. 

Held, also, that owing to the express clause df 
forfeiture, the legal (Jcs could not take tho legacies 
without settling tlicir sliar(J.s in the appointed 
fund, according to the direetious of the testatrix. 
Ih. 

Wlierc llieve is an absolute appointniont by 
will in favour of a pi'opor object of the power, 
and that, appointment is followed by attempts to 
modify tlio interest so appointed, in a maimer 
which' the law will not allow, the court, reads the 
will as if all the jiassages in which .such attempts 
are made were swe))t out of it, for all intents and 
purposes, i.e. not only so far as they attempt lo 
regulate tlie fpiantum of interest to be enjoyed 
by tho appointee in the settled property, but also 
so far a.s they might othemtse; liave^bcon relied 
upon as raising a ciise of election. Wooldrhhio v. 
Wooldndgv; Johns. (iJ ; 28 L. J„Ch. fiSl) ; 5 Jur. 
(N.s.) 566. but sec White, hire, Whiter. White, 
22 Oh. D. 556, infra, col, 1559. 

A testatrix having under her brother’s will a 
special power to apjioint his projierty, gave all 
the real and personal estate, of which she might 
be seised or possessed at her death, or over which 
she might have any testamentary power of dis- 
po.sitiou, to tru.stees upon trust to pay her debts 
and funernl expenses and certain legacies, and 
then upon trust as to t.wo one-fourth parts of her 
trust funds for persons wlio were objects of the 
))ower, and as to the other two one-fourth i>arts 
for persons who wore uert objects of the i)Ower. 
And she declared that, in case of the failure of 
any of the trusts thereinbefore declared of any 
of the one-fourth parts of her trust funds, the 
one-fourth part or so numb thereof of which the 
trust should fail, should he held upon the trusts 
thereinbefore declared of the others or other of 
the one-fourth parts of which tho trust shoidd 
not fail : — Held, that as to one moiet,y of the 
brother’s property, the power was well exei'cised ; 
— Held also, that, by virtue of the gift-over ‘’in 
case of the failiu'e of any of the trusts therein- 
before declared,” tho other moiety ■went to the 
persons to whom the first moiety was aiipointed ; 
and that, couseiiuently, no ease of election arose. 
SiL'inhurne, In re, Swinhui<ne.r. Pitt, 54 L, J., Ch. 
229 ; 27 Ch. D. 696 ; 33 W. R. 394. 

A testator duly afjpointed a fand in favour 
of objects of the power absolutely, and he also 
be'T[ueathed to them his omi proiierty, “ espe- 
cially requesting them” to leave the appointed 
fniul to persons not objects of the power: — 
Hc'ld, that this did not raise a case for election : 
— Held, also, that the result would have hecn 
diflereut, if there had been a direct appoint- 
ment of the subject of the power to strangers. 
Plaehet V. Lamh, 14 Bcav. 482 ; 21 L. J., Gh.“46 ; 
16 Jar. 142. 8. P., Bate v. Willats, 37 L. T. 

221 . 

Where a p.'irty has a power of appointment 
^ver a fund in favour of his children, and he 
appoints to a child (a maiTied woraaiO for life, 
and afterwards upon trust for that child’s issue, 
and gives his own personal estate in the same 
manner, the child of the appointor cannot, where 
the eonrt declares the appointment bad as to the 
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issue, as against her husband, bo put to her 
elcetiou, nor can the husbiuid be forced to ('leef. 
('arret- v. Bowlen, 2 Uuss. k, IM. 30! ; 9 L. ,l., 
(o.S.) Ch. 91. 

Appointment which might have taken effect.] 
— by ihc marriage setllemeut of A., a term of 
years was limited to trustees, u|)on trust to 
raise 16,01)1)/, to bo paid to the children of llu'' 
iuarriag(’, or to the i.ssiic, born in the lifetime of 
A,, of any such childri’n, in .such shares as A. 
should by deed oi- will appoint. ; and in def.aull. 
of aiipointmeiU. to tho children in cpial slian's. 
A., by his will, after devising certain real estates 
to his first and other sons, in strict settlement, 
and reciting the power of apimintment in 
the marriage settlement, appointed 4,00t)/. to 
eacli of his children, other tlian the child who 
should under the preceding linutatinns be 
entitled, as tenant for life, to the rents of tho 
devised premises : and as to the residue, if any, 
of the 16,()tH)/., lie appointed the same unto siudi 
grandchild of Ins body as .should, by the regular 
course of events, become entitled as t(.'naut in 
tail in {lossession of the devised })]'cmi.s(’s, A. 
died, leaving three sons, the eldest of whom was 
tenant for life of the devised estates, and no 
grandchild : — Held, tlait, as there might have biicii 
a grandchild born in A.'s lifetime, and as .such 
grandchild would have been among the objects 
of the ])ower, the appointment to a grandchild, 
who, in the events that had happened, was 
not .an object of the power, did not raiso 
a case of election against the children, and 
that, they were entitled tnliave the appointment 
of the residue declared imadid, and yet to iH'tain 
all the benefits given them bv the will, Itnlu'er 
V. Ifoare, 3 L. ,1. (o.h.) Ch. 227. 

A., having pt>v\er under her father’, s will to 
appoint a fund amongst her chihlren, or more 
remote i.ssue, to be born befcu'C such ap[K)iut- 
luent, by her will, appointed the fund, and 
hc(]ueatla;d lier personal estate, to ht'C four 
eliildreu. by a codicil, .she, in ease slie had 
power so to do, under her father’s will, or (filie.r- 
wise, directed that tlie slnire wiiieh one of her 
daughters wmuld derive under lierw’ill, should be 
in trust for tliat daughter for life, and, after her 
death, for her children generally, and not. those 
only lh,at were then born, as ju'isseribed )>y the 
power: — Hold, that A. did not intend the 
codicil to affect her own property, but only that 
which •w'as subject to the power; and that she- 
did not mean -to make the a^jpointment unless 
she had power to do so; which she had not, and, 
therefore, no case of election arose. Ohnroh 
V. Kenihte, r> ,Sim. 625; 3 L, J., Oh, 65, >S. b.,. 
(JuM V. Showel, Amb. 727. 

Ho free disposable Property of Appointor.] — 
Pafties taking under a will, executing a [tower of 
appointment, diK[)Ute [tart of it ; there being no 
fund but that to be appointed, it is not a case of 
(dection. BvinUun v. Warde, 2 Vi's, 336; 2 
R. R. 235. 

Where donee, having a pnwe.r over two sums 
of dilforent stock, appointed a, gross nmonut, 
part of one of them, and afterwards aitjKiinlcil 
aliquot parts of both funds as one subjec'.t, with- 
out noticing the [trior appointment, (txeecding 
tho entirety of one of the funds :— -Held, that 
the earlier apjioiriteos ought not to be [tut t<t 
their election, and that, the loss arising from the 
deficiency of the one fund fell rqton the last 
appointees; and held also, that ap[)oinling tO' 
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tin- K(.‘pfiml.L‘ UM- of ;i ftnie cnvcrt was f^ood under 
Ihe usual powei'. Trallnpo v. lioiith-diir., 1 De(}. 
A; Sni. (j(]2 : 11 Jnr. 1002. 

A (cslaliir hiul an exclusive ]iow(;v of a])])niiit- 
iiienl over an ('stare to his childr'en and graiid- 
ehildrcn, aial an exclusive }iower to appoint a 
luial anuniirst his ehildinn (udy. He appointed 
flic estat(i l() some of his elnldren, and the fund 
to his childivn. and to a grandchild (who was 
not an ohjcct): — Held, that this was not a ease 
of elcelion, tiiid tliat the children were not 
coinpellabie to elect either to p;ive ethict to the 
aiipoinlnient of the fund to the (rrandehild, or 
rcjf'et the benefits a[>p()intod under the first 
power. Foirlrr'g Trusts, hi r/>, 27 Ileav. :h‘)2. 

A testator who had a special power (jf tippoint- 
incnt under his marria.tce set t lenient liy deed or 
will of a moiety of funds which in ilefault of 
appointment ve.sted in his daughter, and who wa.s 
also enlitleil at hi-, death to the other moiety, 
nave all tluf residue of his estate, includini" the 
funds whieli slurnld ije in the names of the 
trustees of his iuarria,i;e- settlement, and whieh he 
directed should bo considered as )iart of his 
personal estate, in trust for his wife for life, and 
afterwards for his daughter, her husband and 
ehiUlrcn, and upon otlier trusts not •within the 
special power :~Hel(l, that tlie daughter was not 
put. to hcf election, the testator only intending to 
di.spose of the. moiety to which he was himself 
entitled. BidwelVa ScttU'incjif, lit re, 1 N. K. 
17fi ; :i2 L. J., Oh. 71 : fi Jur. (N.s.) S7 ; 8 L. T. 
107; inV. .11. 1(!1. 

An owner of the freehold lands of B., subject 
to two rent-charges thorenu of lOOfi. a year each 
(over otic of wliich he had a power of apimint- 
ment among his children, and the other of which 
had been settled on his son at ids marriage), and 
being also owner (if an inulivided seventh of the 
freehold lands of 1). (whi(jli share stood charged 
as from the date of his death, with a life annuity 
for his daughter, and ono;, for her surviving 
children), and lioing also absolutely seised of 
freitholds in A., made Ids will as set out : — Hold, 
thivt no e.leeti(m arose in tVic. case of his son sucli 
as to prevent, his retaining his lOOi!. reTit-cl large, 
as well as his share of the lands of B., jointly 
with his brother, Jlc/iri/ v, JTenrii, Ir. 11, 0 Eq. 
280. 

Held, also, that no ease of ele(Aiou by the 
unmarried daughters arose in connection with 
the devise to them of "my property in D.,” as 
these W(jr(ls were referrihle to the testator’s one- 
seventh share of D. Ih. 

Leuseliolds were settled (Ui A. B. for life, with 
remainder to his wife for life, with remainder to 
such child or children as ho should appoint, and 
in default, amongst them etpudly. A. B. renewed 
the lca.ses in his own name, and by ins will con- 
firmed the settlement, and gave ail " his freeholds 
and leaseholds ” to his son. and a hjgac.y to his 
daughter; he died, luiving other leaseholds, 
Ixisides tliose settled : — Held, that the. will was 
not nu execution of the power, and, secondly, 
that the daugliter was not to be put; to her 
election. Tamer v. .Elwartlnj, -1 Beav. -187 ; 
5 .fur, U)9h. 

Bv marriage art icle,s the settlor agreed to settle 
lands specitieally named, of which some were 
recited to he held in fee and for lives, and others 
to Ikj leaseholds, on himself for life, with remain- 
der to his first and other sons, &c., in strict 
sc'tlhummt, that they shoitld be charged with a 
jointure of lOU.?. a ycixr for his wib', and that 
2,(iU0b, his wife’s fortune, should on his death be 


divided among bis cliildrcu, sidrject to bis 
appointment. He afterwards acquired property. 
By hiS; will he devised “all his real and personal 
estate.^,” subject to debts and legacies, to his 
eldest son for life, remaiiuler to the fir.st and 
other sous, (.tc., gave lOUil. a ymar to his vvife iti 
consiileration of the jointure provided by the 
article, s ; be(}ueat.he(l sums of money to his 
younger children, exceeding in amount 2,U()()?. 
with directions as 1o maintenance and ae(jumu- 
latiori, Ac,, and appointed his eldest son re-siduaiy 
legatee: — Held, that the children should take 
the settled property under the articles, and the 
acquired pn jperty under the will, as tliore w'as no 
ineoiisi.stency to raise an election, and the lat.ter 
was not to he deemed an execution of the former. 
Knor V, Kiwik^ Beat. 501. 

The testator, part of his estate being in settle- 
ment, devised all his estate.s, &c., whereof he was 
seised or entitled, fu- had any power to dispose : — 
Held, the general devise did not. indicate such 
intention of testator to disimse (;f tliat part, over 
whieh he had not a power as io put the devisee 
to ek'Ct. Forrcufcr Y. Oaf toil. Amh.BHO : 1 Eden, 
5!52. 

0., Vjy will, devised all his freehohis a,iid co])y- 
holds t(j his two daughters, A, and H., am I all other 
daught(irs that he might thereafter have, as 
tenants in eoinmon in fee ; lie had afterwards 
anotiier daughter, L. He then gave directions for 
another will, by which he gave all lus real estates 
to A. and M,, and l.o.OOU/. to L. The attoi'ney 
took the minutes of the scooml will in writiiig, 
but before it was prepared the testator dkxl ; 
the minutes were pnjved hi the spiritual court 
as a testamentary paper : — Held, finst, the papex' 
being proved in the spiritual court, was sutlieient 
to jiass copyholds ; second, hut was .so totally' 
void a.s in Ihe freeholds, that it would not put L. 
to her election, and she would take her .share of 
the freeholds under the firsi udll, as well as the 
ir),00t>/. Vareij v. Axkew, 2 Bro. 0. 0. 58 ; .1 Gcix^ 
241. And see 8 Ves. 492. 


Person. Claiming in Two Characters.] — A 
to.stator, having freeholds and cojiyholds in fe(.', 
gave an annuity I n his wife in lieu of all dowerixml 
thirds, or other claims ami demands wlxieli she 
miglit otherwise have had upon his estate, and 
died intestate as to his real e, states. His widow 
was his customary heir ; — Held, that she was not 
bound to elect between the annuity and copy- 
holds, but was exititlcd to both : — Held, also, the 
assets being deficient, that the annuity was to. 
be paid in priority to the pecuniary legacies 
given by the will. JVoroott v. Gordon, 14 Him. 
258 ; S Jur. (579. 

A testator being entitled under a scttlemenf, 
subject to a life interest, to a moiety of a fund, 
by will, after reciting (erroneously) that, he was, 
under the settlement, “subject to the trusts, 
therein contained,” entitled to the whole, pur- 
ported to bequeath the whole, and to give one 
moiety to the husband of the lady who was- 
really entitled under the settlement to u moiety 
of the fund : — Held, that the husband, who liad 
become his wife’s administrator, was not Isaind 
to elect between the legacy and his wife’.s- 
moiety'. Griinell v. Sioiahoc, L. Jl. 7 Ecj. 291 : 
17 W. B. 438. 


Sevooation by Will of Settlement containing 
no Po'wer of Eevooation.] — Where a testator, 
after making a voluntary settlement containing 
no power of revocation, by his will revoked, set 
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jisido and avoided all other wills, settlements 
and agreements for settlements which he had 
at any tirac! theretofore marie and exeented : — 
Held, that no emse ( 3 f election arose. Booltrr, In 
fP, Jhwlipr V. liookrr, fd L. T. 239; 34 VV. 11. 
34(1. 

Appointment partly Inoperative.]— A woman, 
having a general power of appointment iiot- 
W'ithsiandiiig rjoverture over fund 1, and also by 
her marriage setllemeut power to apjaiiut funds 
2 raid 3 in (msc .she rJierl in. her husband’s life- 
time, hy her will, made in her husband’s life- 
tinu', appoiiitcfl all the fumls amongst- several 
pcr>.ou.s, some, of wdiom wore her next of kin. 
P>y the death of her Inisbaucl in lier lifetime, she 
became absolutely entitled to 2 and 3. but she 
-did not republish her will. Fund 1 was iusufii- 
eient to pay the legacies in full : — Held, that 
ilio.«e of the legatees who were also next of kin 
were not put to their election, but were entitled 
boLh to their shtires of llte residue (as to which, 
in the cvenis that had happened, the appoint- 
ment had failed), and also to proportionate parts 
■of their legacies. liluikJoch (frinlln, L. .1., 
€h. 247 ; L. 11. 7 Eq. 21.u ; 17 W, E. 114. 

A gnuKifathcr, htiving mtide a will of real and 
personal estate in ISOS, ciincclled it in ISIO, 
hut wrote on the hiu;k of it a letter tiddressed 
to hi.s only daughter, stating that she was his 
heiress, and charging her to ftdfil his wishes at 
her detith by a disposition of a specific freehold 
estate to her eldest son, and, by an ctpi.al dis)iosi- 
tioa “of his jiroiierty’’ cquiilly amongst his 
grandchildren, her ohlest and youngest .son ami 
daughter, her three only children. Tlio letter 
was unattesled, and thought to he inoperalivc as 
to either real nr personal estate. 'I’he daughter 
heeamc adminislratrix to her father, and took 
possession of his real estate, iuul she and lier 
liusbami received his iiersonal estate in right of 
the (laughter, as sole next of kin. by a settle- 
ment in IKll, between the husband of the 
daughter, and the (laughter and two trustees, 
and the three (children of the daughter, rcc'iting 
the will, ihs cancellalioji, and the letter, an(i 
that the testator had died wholly inlest.ato, but 
that the daughter was (h-'siroiis of fullilling the 
intention of the grandfather, hi.s real estates 
were settled in aeeordaime with the terms (.‘oii- 
tain(3d in the letter. The daugliter died in 1827, 
her imsbimd became her administrator d(‘ bonis 
non of the grarulfath(>r. The husband of t-lie 
•daughter died in 1840. having pi'eviously, by 
Avill. after reciting the tvisli to carry iut(3 clftKit 
the desires of the grandfather, dispo,sed of the 
grandfather’s and his own real and personal 
property, between the Hvo grandsons and tlie 
grand-daughter (his children) accordingly. 'The 
grand-daught cm, Avho had married ' in 1S43, 
obtained iett-ers of ad mini.st ration to the grand- 
Catlier wdth his letter to his daughter, tvhich was 
then admit-ted as a will, annexed, and inst-it.uted 
a suit against the personal represent at-it'o of her 
fatluir. claiming that the personal estate of llu! 
grandfather should be ae.counted for to her ; but- 
the benefits she reccaved under the sottlcmeui. of 
1811 and will of. 1837 Were greater than those 
she claimed under the testamentary paper, the 
letter of the grandfather ; and it, contended that 
she mu.st elect between those benefit, s ; — Held, 
that the, deed of 1811 and will of 1837 were 
expressed to be founded on the intention of the 
grandfather in respect of his real estate only, 
and that, even after the acciuiescence since 1811 


in the family arraugenmnt. no case of chiction 
arose. .Up’cniont v. Lpp, Aea v. hlgi-Pinont , .> 
DcG.AtSm. 318; HI ,1 ur. :ia2. 

Ai, being entitled to one-Uunt of real and 
personal esfeittrs, .schtled siKdi sliare upon her 
marriage, with poAver of aj>|)ointttieni to licrscll, 
(ineA'cnts thathapp(meil) ove.r oia--1binl thereof, 
by (ked or Avill, and over iiu; (itlicr (wo-lhinU 
by Avill, subject l-o i-he husliaiid's life iul-crt-st, 
therein, ami in default, of isstu'. liacomiiig 
entitleti to a moiety of another t hird of llni 
same estates, sire setllttd it to such uses as slu:! 
should iippoinl, subject 1o the liusbiimrs life 
interest. The tc?slatrix dewised, betpieaihed uiri 
appointed “all that one-third ptirt of her real 
and persontil estates,” upon certain irnsis; tmd 
“as. to the residue of the said one-thinl |jart, 
ami the remaiuhig lAA-o-third parts," site gtivc 
the same to her husband for lift', retnaimh'r to 
her infant sou. Avlm AViis her only child, ami his 
heir.s ; hut in case he should die under tAVtiiity- 
onc, Avitlmiit issm', die direcled the residue of the 
saiil one-third part to bt' sold, for payment of an 
annuity and legacies giveti by licr will, iha 
annuity to be ptiy.able uikui the .'.on’s death, and 
the legiicii's tis soon .as the said onc-tliird ptirt. 
could lie Sold. The son survived the lesnnrix, 
ami died under twenty-one without issui!:--- 
Held, that the up]Kiin1nH'tit of Hie “one-third 
])avt ” for payment, of tlie. annuity ami legticics, 
exlcmleil only to one-ninth of Hie testatrix’s 
original third, ami to one-third of her moiety of 
the other third, ami that iheAvill did not aO’cet 
the hnsbiuid's rights under the .settlement, and 
no case of election was raised against, him. 
Si/ii'ffrd V. M .Donnt'lL 2 II, H. ('as, 8.8 : .12 .lur. 
(187). 

Invalid Execution of Power of Appointment.] 
— 'The rule as to election is ti|i)ilieahle only us 
bet ween a, gift under a Avill and a claim dehors 
the Avill and adverse to if., and not as between 
one cliiusti in a svill and anoHier elaiise in Hie 
same will. Wnllaaton v. Aim/, 38 H. ,1.. Hh. 392 ; 
L. E. 8 Rq. 1(17) ; 2(1 h. '1'. 1(1(13 ; 17 W. H. (II I. 

'Tlicrefort', Avhere a te.st.at ri.\-, iimler a .set.He- 
ment, bad a, .special power of ajipointmcnt. 
amongst children, under which she validly 
appoiidcd the incomt' of a fuml to a eluld 
for life, and c.xpressed to give A. a, general 
(.cstauientary power over (lie corpus, which 
last-mentioned power was void us femlin.g to 
perpetuit.y, and, subject to tJicse dispositions, 
aiipoiiited the residue of Urn fund to other 
cliildvcn, who also took a .share of tlic testatri.x’s 
OAvn property: — Held, that the other eliildrcn 
could not. be called ujkui to compensiile out of 
their .shares in the testatri.K’s own jiroperty 
tho.so who AA’ould hav'c benefited under tlie invalid 
poAVor, if valid, fh. 

Hcnible, tliat Hie doctrine of elect ic)n cannot 
be apitlied .so as to give clTec.t to a disposition 
which tnuisgressc's the rule, against periietuity. 
II). And .set' Jhimh'iu'li'it '/'r/tala In n\ 23 L. E., 
Ir. 34— C. A. 

Eesidunry Appointment. ]■ -The donei' of an 
exclusive poAver to appoint to ht'r cbildreti 
iijipointcd to trustees upon trust durijig the lift' 
of her son, t,o ajiply at dtserction the whole or 
any part of (he incimic for his licnefil, or his 
children, and subject thereto fur hi.s eliildreii as 
he should appoint, and in default forherdaughttn-, 
'uud after giving legacies appuintt'd her prinierly 
not tliercinbeforc appointed to her daughter : — 
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Jiehl. ihnt lliu wlmk* woU iii 4 k tinted to the! fund equallj’' with B, Liituidim v. L'uiqdou^ 21 
diiu.uliler. and lhal no cac^c of election cttnlrl I Beav. r,52 ; 25 L. J., Oh. (510 ; 2 Jiir, 
ai'isc. Wiilliniii'r y. L. K. i» Eq. iiOl ; j Under n sottleraent the four daugrhters of a 

22 i/.''!'. 2r>'.t: is VV. R. 274. j testator took equal shares, subject to his life 

i interest. The testator, bv iiis will, recited that 


Contingent Interest,]— E. having a life estate 
aiul a coni iiig(‘!ii revi-rsiouary inUircst in a farm, 
th, by his will, charged Ids farms R. ami C. with 
I 111* jiayimmls of debts and Icgac.ies, and devised 
all Ids real estaties ^subject as to J,l. and tl. to the 
charm*) to H, for life, with reniainders over, and 
wit It a eonl uigitnt e.veeutory tlevise to HI. for life, 
rndcr a sett I(*n]cnr, tnade in E.’s lifetime, the 
farm was setll(*d (subject to E.'s life estjite) 
npiii! M. for life, witli remainder to her children 
(of wlioin 11. was one) in fee, .suhjt*et to be 
divested, in lln* event of their dying without 
leaving is-.ue ; — Held, that (he testator dal not 
inteml to tlevise more than his own iutei'cst in 
the () farm, and that I\I. and If. were no1 put to 
their eiee.tion. .I’JnciiK v. Enntx, 2 N. K. 401). 
Affiriniug /V. 6'., B W. II. fikk 

Settlement of Stock destroyed — ^Subsequent 
Will. J — A j)erson transferred a sum of stock into 
the names of trustees, tind by an indenture 
declared that the stock should he held by the 
I riistees ujKiii certain trusts for the benefit of A. 
and her children by the settlor. 'I’he. settlor 
aflcrwiirds uhtainedl'rom the trustees a retransfer 
of the stock to liimsclf, and razed the .soids from 
iluidi'ed. Ry Iiis will not roPorring to the deed, 
he gave A. an annuity and other benefits, ami 
the residue of his e.date to the eluldreii. A. was 
out it led to the pi'ovision made for her both bj' the 
<leed mid the will. Sm'dlt v. Lijiio^ 2 Y. k, C. 
C.thiMo. 

A father transferred stock from his own 
nunu* into the joint names of his son and of a 
liuiiker whom they both enqiloyed, and told the 
hanker to earry tlie dividends of the stock to the 
sou’s accoimi. 'I’he dividends were enjoyed by 
the son as long as the fatlicr lived : — Meld, on the 
Patlier's death, that the son was entitled to the 
stock absolutely; that a endieil to the father’s 
will, executed tavo years after the transfer, could 
be read to qualify or explain the elleet of the 
transfer, and that lire language of the codicil 
ri'speeting tlte stock, was too vague and obscure 
to raise a e, use of i*leegion against the son. Cruhh 
V. ('rnhh, 1 Myl. k K. ‘dl ; B L. Ch. iSl. 

Eemaiader after an Estate Tail.j — Testator 
liaving u power of appointing lands to such of 
his sons in >ueh shares, ami for siieli estates, 
■and ■ with such limitations over as he shoulil 
think proper (in default of whose a])pohit.mcut 
the lands were to go to his first and other sons in 
fail male, sueeessively). apjiointed them by Avill 
to A.. Iiis eldest son, iti tail male, remainder 
(subject to a <*.liiirge of l.OUUk to the te.stator’s 
daugliler) to 15. and 0.. his .second and thirdsons, 
for their lives as tenants in eonnnon, with 
several remuind(,*rs in tail to their issue: — Meld, 
s(*mble, that the el large of l,(Klti/. was void, ami 
B. and (1. having otlmr devises and lieqiiests made 
III them by the same will, were jiot houud to 
elei't on tlie testator’s deatli, nor to confirm the 
eliarge when (he reinaindei* to them vested in 
possession. t^tnnuH v, Jlcni'if, Vern. & S. 49. 

Erroneous Impression.] — Rj'eeatory words will 
not (U’cate a etise for election, neither will the 
abs(’m*e of the execution of a jiowcr upon an 
erroneous impression, stated in the will, that, by 
its non-e-Nceution A. (a legatee) will divide the 


under the settlement his two daughters, A, and 
B., would become entitled, and that in making 
his will he had tak(*!i the same into eozisidcration, 
and had not devised to them so lai'gc a share 
under his will as he otherwise should have done ; 
he. then devised to A, and 1>. eertain estates, and 
to his two other daughler.s, 0. and 0., other 
e.state.s, of much greater value. The will <lid. not, 
ptiriioit to atfeet the settled jiroperty: — Heid. 
that as the Avill did not purport to make any 
ilispositiou of the settled, projjerty, and was only 
made under a mistaken imiiressioii, (A and D. 
were not put t,o their election. Barretty 

L. K. B Eq. 244 ; In \Y. E. 217. 

No (levi.se by implication from the imu’c recital 
of an errotieous eoncejition of right. Baxjnoooil 

V, Penton, IS Yes. 27, 48 : HE. U. 14.'). 

Devise t(.» the heir after the deatli of the 

devisors wife : a necessary iuqilieatioii, that the 
wife shall take for life ; but no implication for 
her upon such a devise of another man’s estate 
through the medium of election. Ih. 

Conditional Limitation.] — Devise of Whit eacre. 
to A. for life itiion condition that A. sutfer a 
reeover}'^ of Blaekacre ami settle it ; and if he 
does not, tlien after the decease of A. Whiteacre 
to go to B. A. took Whiteacre but. did not settle 
.Blaekiutre, The heir of A. is not bound to convey 
imrsuant to the condition, nor are A.’s assets- 
liable to make good the Ineaeli of the eoiidition, 
for it is a conditional limitation, .and not a 
case of bare enmlition or of eleetiou. Fn'ltp. v. 
Jhirrhiijtiiii, B Bro. 0. tl. 274. Atid see Wrihij v. 
llorkrl 1 Euss. k M. oTl ; 8 L. ,1. (o.s.) Oh. i 12. 

G-ift of Property subject to Kent-charge. j — 
Legacy l>y a fatlier to a eliild entitled to a rent- 
eharge out of an estate devised to another ; the 
ehiUI still entitled to the rent-charge, and not 
put to election. Ai/irx v. Willix, 1 Vos. Sen. 2B(t. 
But see v. Hnuhunj, 1 Yes. .714 ; i Bro. U. C. 

21;1E. E. III. 

Unattested Codicil — Before "Wills Act.] — An 
unattested eudieil (licfore the Wills Act) did not. 
as to J’eal estate, affect an attested will, or pot. a 
])art.y to his election. Middlohrooh v. Jirnmii’if, 
9 -Jur. (X.S.) (514 ; 2 N. E. 224 ; 8 L. T. 414 ; 11 

W. E. 712. 


B. ACT8 AMOUNXIIyG TO EIjKCJTIO.N". 

Essentials for Election.]— To eoiustitute a 
settled and concluded elecf’ion, tlmrc* must lx*, 
tirftl, clear proof tliat the lan'son was awai-e of the 
nature and extent of his rights; find secondly, 
that, haviiiglhat knowledge, lie intended to elect, 
WorlhiiKjfoit. V, li’/////zbn/-. 20 Boav. (57 ; 24 L. d.. 

( !h.77B ;■ 1 Jur. (N.'.s.) lUO.I. Atlirmed, 27 L. ,1., 
Mil. 171 ; 1 .far.(N.s.) 1 197 ; 4 W. E. 40. 

A tesl.ator, having invested a sum of money in 
stock in the joint names of himself and ins wife, 
gave his friafiiold anil leasehold (*stata-5 and the 
specific slock to her for life, Avith r(*m!unders 
oA'er, and ho appointed her his sole e.xecuti*ixand 
residuary legatee, fi’he Avife, after her husband's 
death, had the stock transferred into her own 
name, and did not include it in the (*sLimate 
for probate. She recovered debts as executrix, 
occupied one of the lumses, and eti joyed the rents 

' , 4b— 2 
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(if the cs|-nie‘(; ntid oii licv second mar riagi! slio 
ti'ansfcrrcd tlio ^t()c^v into the names of hemelf 
and of another iieison. in trust for hcM'sclf for life 
for her sejiaratc use. and then as she slioiild 
aii];)oint by will. Slie died sixteen yetirs after the 
lestalor, and it was baind by the master that 
ilrwoulil have bet>n greatly t(» her disadvantjige 
to have ('lected to fake under the will: — Held, 
lun'crtheless, tliat she had elected so to take. Ih. 

A testatordireeled moneys of his own. together 
with moneys helonging to liis daughter, to he 
settled, on her marriage, iijion trusts spci'itied in 
his wdl. On the marriage of the daughter the 
entire funds were scttUal ujaai triistK not in 
aeeordance with the directions of the will;. — 
Htdd. that the settlement was an eleeticm to take 
under the will : bur that the funds were b(Jimd 
ijy the trusts in the will, and not of the settle- 
ment, ./frwue Jirimip, .1 Jo, A Lat. 1-111."); 
Ir. K. 7 Rj. 12 : 1 . 

^'Vhen a i)UTly has nutiee tiiat he is hound to 
(dect to take iiiuhir or against a will, and (Unds 
with the ])roi)erty given to him by the will as his 
own, that is a clear, deliberate act of elec.llon to 
take the property so given to him. fh. W. I’,, 
fboh'n V. JMIicn 1 Ves. .Son. 2:i4. 

By marriage settlement of 17711. certain e, stales 
were limiteci to tlto sons of A., in such shares ns 
he should appohit h}' will, and in default of 
appointment to them in fee as tenants in 
eommon. A., having three sons. 15., t’, and ])„ 
by his will ap})ohited all the lands to 11. for life, 
remaijuler to his first and other sons in tail; 
remainder to C. for life, with limitations to his 
i.ssiie; and gave other valuable properties to his, 
sons C. and IJ., and made I), his residuary I 
devisee : — Held, that the power of appoiutmeat 
was badly exeeiitcd. Ik. (k and P. entered info 
possession of the estate.s devised to fheui. and in 
1802 B. settled the lands to the use of himself for 
life, reiiiaiiider to his sous as heslK>uldappoiiil,i.ke. 
In 1817 a deed wa.s exeeutod by 11., C. and U., 
whereby, after reciting that douhtshad arisen with 
respecst to the valuliiy of A.’s ap])ointment to II., 
and that 0. ami I), had elected to abide by that 
a^jpointment, and by the lands devised to them, 
and iiad agreed to confirm the will of their 
father; 0, and D. released all tlieir right under 
the settlement of 17711 to the uses of thesettle- 
nu‘nt of 1802 : — Held, that the .settlement of 
1802 was not an eleetion to take under the will, 
as the limitations in it were not in aeeordance 
with those in the will ; and that the deed of 
1817 ratified the appointment .so far only as it 
was an e.xelu.sivo appointment, and then eon- 
firmed the litnitalions of the .settlement of 1802. 
Jicerr V. PiriKh'Pfiunt. Hay. .1; llH-l. 1 

A., being tenant for life of a leasehold for 
yeans, with remainder to B.. after devising one' 
estate to 15. in tail, bo(pieathod to him the lease- 
hold during his life, with remainder over, and 
gavchim also the rc'-idue of his real and })ersonal 
propcj'ty : 11. took possession of ihe residuary 
estate, striicved a veeovory of th(; lauds devised 
to him in tail, acted as the absolute owner of the 
leasehold estate, and outliveilthc term for vvliich 
the lease wtis granted, having ])reviouslyac(iuired 
a new interest in the demised premises ; — Held, 
th.at II. elected to take, under the will. G'nldbKjs 
V. Ouhlui{f ^\ ;} I{u.s.s. 241 ; 27 K. E. 78. 

Knowledge of Eight and Obligation to 

Elect.] — Though knowledge of the law is 
imputed to every person, yet kuowdedge of the 
■kilc of ociuity as to the d'octririe of election is 
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not. Election is a (picstion of inUml ion, and 
is generally to be itd’oru'd only from a .scrii's 
of unequivocal ac(s. iSprcud v. J/o/v/rt//. 1 1 

H. L, Cas. 088 ; 0 U. 2t)li : U b. 4 '. H'd. 

Where a. ctisc of election arises. Ihe pmvon, 
who ouglit to midvo it must he slievvu to have' 
known of his duty to do so, and nnist he innved 
to have done .such ;ic(s as amotinlcil lo itni 
(jlection, Ih, 

Where, therefore, S, continued in tin* eiijoy- 
ineiit of settled (.'.states till Ids dcalh, l)nt he 
liad morigiiged the lauds to 11. in fee simple, 
these faetts did not prove an iniention (o elect 
under the settleiueui : nor. on the other haiul 
did the facts that S. had disentailed the estates 
and moi'tgag(!(l them atford jjroofof an intention 
to take against the sett l(.‘ment. I h. 

If a party who is hound to eleel bet ween two 
e.«tatcs eonthnies, without lieing reipiired to eleel, 
in possos.sion of hotli, such possession and enjoy- 
ment, inasmuch as it affords no proof of pre- 
ference, cannot lie held to he tui eleetion to take 
one and rojeet I lie other. Ih, 

A devisee in tritst tinder the will of S., wlio 
had bo(m Iioimd to elect hetween two estates, and 
(mntimied in possession of lioth till his death, 
instituted a suit to aseertiiiu wliieliof llte ('.states 
of S. was charged with deiits ami legacies, ami 
A. coiusented to a deeree : — Held, tlnit A.’s eoii- 
.sent to siudi a deerect did not impliedly admit, 
that S, had power to devi.se all tlie estates whieli 
his will purported to (k‘vi,S(', but that it merely 
admitted the validity of the will ami of the trust, 
so far !is there were means of carrying it into 
ex(xtution. Ih, 

Seinhlc. a party liaving an ('(piily to eonqfei an 
election does not forfeit tliat equity hy delay in 
enforcing it. Ih, Aiulniv ///oiiilto/iv, Ihiiinlhiu 
(»1 b. J.. Ch. 220; [b8t»2j 1 Ch. Jlfti : fill b. T. 
112; 41) VW 11. (512. 

In 1804 A. eovenanied with B, to convey 
to him fee-sinijile kinds, prniliieing annually 
"> 28 /. lib'. In J8l8 ,s. liequeatlied to Ills wife, in 
aildilioii to a joiiitun,*. 200/. a year, lo lie in part, 
chfirged on the proiierty to lie entiveyi.'il to 
him by A. The residue of his properly was 
liequeatlied to his I wo sons W. am! .b, in equal 
shares, in 1828 A. conveyed the pi'oiierty to S. 
S. died ill 182{;, without htiving uqiuhlislied his 
will, and th(.> ))roperty conveyed deseemled to W. 
as his heir-at-law. lii IHHi- \V, and J. e.xeeuled to 
a. sub-tenant <i reiiewail of some of the premises 
eompi'ised in the deed of 1828, the deed of 
renewal reciting that the reversion Avith vested in 
them hy mc.sne assignment or olherwiM', in 
^ bSat) W. S., entitled as ho'ir of W., mortgaged llie 
property dc'.serihed in the deeil of mortgage a-, 
ins moiety or otlier inter(.'st therein, as ehtirgi'd 
by the will of B. with tlie additional jointure. 
The widow receivc-d the additional joininre out 
of the jiropei'ty eonveyed until her death, in 
181),“) -Held, that tlie acts of W. ami VV, B, did 
not auiomit to an eleeliuii to talm under tlie will 
of B., there lieing 110 evidenee to slicw tlial Ihe 
liiirtios at the time w'ere aware of Ihcir right or 
oliligatifiii to elect. Airoil/ZKO/ v. SirrHiitfiit, 
Lt. E. 2 Rq. 141. 

Time for Election.] — There is no time for 
ihnitation of the rigdifc to elect, it continues uot- 
withstaudiug ac(iuie.soenee daring almost any 
given lapse of time, unless it can lie shewn that 
injury would result to third per.sons and tliat 
they vvoxdd be placed in a much worse eorulition, 
than if the party entitled to elect had elijeted 
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efuiy : iiiul hii'thov, Hint lie knew lie had a riti'ht ! long an liis intei’est in either of the .subjeet- 
ot' eleelion, and knew not merely the existence mattei-s of election is reversionary. Ih, 
oM he instrument giving il. but the conseiiuences Oonstruction of acts, as constituting election, 
of the insirunient on liis rights. v. Jirifn. The acts of a party bound to elect between 

AI0IL 2I. two inconsistent rights, in order to constitute 

A testiitoi' made a provision for his wife, clcctioji, must imiily a knowledge <.)f tlie rigid s, 
e.vpi'osly in satislad ion of iiiiy estate or interest and an intention to elect : })ossessioii being, nmlev 
to whicli she might la' (iiditled. as his wife, out the ein-uinstauecs, e(inivoeal as rcferrible to 
■of his real and la-rsonal estate. Tlie wife enjoyed either rigid. The exeeution of deals containing 
this provision, Init in ignorance of her right to recitalofthccliaractcr in which tlieiaarty claimed, 
■ilower: — Held, that the lapse of sixteen years and the execution of a ])Owcr to disjaise of tlu‘ 
after tlu' testii, tor's deidh had not affected her estates in that eharaeter, amount to <‘oi!elusive 
rights. Sopu'ifh v. Miiuijluin, ;{(l heav, 2;lo. ovidenee of election. J)illo)t\. Swansl. 

Husiiand devi.scd ail his real and personal ;ir>9 ; 1 Wils. K. B. 2r»:i; Ik 11. R, 72. Affirmed, 
estates in trust for his wife for life, {U'ovided slie Jacob, aUS ; 1 Cl. k. F. JOJ ; 1 Bligh (N.s.) :l2r). 
■<lid nut marry; and made her executrix. Tim In 172t5, the cst.ates of K. and W, were settled 
tiustecs not iietirig. slu' took ))<rs^ession. After to the use of A. for life, with roniaiuder to his 
receiving rents and jirofits for live years, she was first and other .sons in tail. In 17()2 A. and B., 
not allowed to elect to take a sum under marriage the fii-st tenant in tail, resettled the W. estate to 
settlement, without spi'eial ground, as that, from other ii.ses. lu 17(;8 A, and B. resettlai the K. 
tile situation of the ]iropcrty it wasdouhtful what estate to the use of B. for life; remainder to 
would ho the result. liHirickr v. IJroadhiird, his tirst ,ani I other sons in tail male; remainder 
1 Yes. 171 ; H Hro. C. t!. SS ; 2 R. R. 100. And to ,1. S. for life ; remainder to his first and other 
sec 1IV//V'V. Wake, 1 Vos. Hil.") ; J Bru. C. C. 250. sons in tail male; remainder to the defendant 

for life ; with remainder over. On B.'s death 
Right to Account before Election.] — Party without Issue in ISOI. J. S. boeame seised of both 
having right of election may tile a bill to have estates, and suffered a recovery of the K. estate, 
properly cleared in order to elect to advantage, and deelared tlie uses to himself in fee. He also 
11). 172. executed eortuin jiowers of charging ami join- 

No person hound to elect without a clear taring over the W. estate given by the settlement 
knowledge of the funds. Wkidlri- v. RVfM-fcr, of 1758. In 1802, lo.OOOf. tvas grantwl by 
3 Vcs. 807 ; 2 R. R. 200. government for the inirehase of lands to be 

In what eases, and the principle on wliieli settled conformabiy to tlie deed of 1708, and m 

]*arty entitled to lienetit lias a right to an the meantime to be laitl out on real security, 
account before cleidion. Pigott v. /Jftgicji, Tlie trustee named in this settlement liaving 
M'Clc. ck Y, 509 ; 2t) R. R. 850. ' ' refused to act. a suit was instituted in chancery 

Where, the child of a freeman of London is to in wliich another person was aiipointod trustee, 
make liis election, whether ho will abide by the to whom the 15,000f, was paid; and by whom 
will or by the custom, he is not obliged to elect it was soon after advanced loJ. S. on a muil- 
iiutil after the account taken. Comprr v. St-off, gage in fee ol the K. estate. In 180-1. the court 
8 1’. Wins. 121. u. oulered tliat the dcfeiidaut should ho made a 

Oourf will not receive louie covert's consent jiarty to the suit, and he hccauic acquainted, with 
to liar her equity until her share is aseertaiiicd. the ilealiiigs’ in respect of the la.oOOf. .l.n ISKI, 
dorm'gati v. JiitS-for. 0 Madd. 82. .). S. granted to the jilaiiitiff an annuity for her 

To'makc out a case in cipiity of compulsory life of 100/. eliarged njion the K. estate; and 

election, the party to be bound Uierehy mirst be soon after died, having devised that estate to 
sliewn to be fully cognisant <if the nature and Ills daughter E. B., whom he also apjtoinfed 
extent of liis rights, in respect of such .subject- residuary legatee. In 1828. a suit was instituted 
matter of clioiec so east upon him, ctr to have in chancery by the defendant, agninst E. B., 
actually fleeted as testilied by his acts. Ethcurtltt whieli was coiiiiironiiseil by tlie dcfeiidaiit’.s 
V. 13 Price. 782 ; Al'Ole. 511. Affirmed obtaining ))nsse,s,sioji nf tlic K. estate, and 

nom. Morgan v. JMtrarth-, 1 Bligh (x.s.) lul. releasing E. B. from all demands upon tTic per- 
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up to lliat (lat-f received the hiconie of thej pj];j,xn'r()N itv Widow. 

additional pirtiHa'tv settled hy the deed af ^ _ , 

.as well as that of the pmeeetls of the two! Dispositions not Inconsistent with Bower. ; 
j,„li(.iL.s Held, tlial the two policies wen‘ not 1 To eoniitcl a widow (oeleel to (alvc iiialiT a wdf 
.settled to the se])arate use of llicwife; that tlie “ ' ’ ‘ ’ 


cleeil of ISS:-i was an assip'nmeat of a future 
iutevest, and should have been acknowled.n'ed hy 
the married woman under HI alius' Act; that the 
mere receipt by the wife of tlie income of t.lit' 
ti'u.-.T moneys, uithoul metre, ilid not amount to 
an election h,v her to continn the deed of IctSll, 
and, thorefore. that the wife iva.s entitled to the 
proeecMls of the two policies ahsolntely, site ac- 
couutiuyfor the income roeeived hylier from tin; 
additional )irn]jcrty included in the tleed of lySo. 
Turne)\ In rr, Tiinier v. Fi/::rii!/, <16 L. T. T.aS. 

'Where p(;r,sons, entitled to liave money invested 
in stock under a will, have lonp,’ be.eri rccicivinp' 
interest on tlie jirincipal money insiend, they 
cannot afterwards elect to take tlie amoiini of 
.stock whicli uTiidd have been purc.hased, laid it 
been laid oat at the prii]K'r time. C/iild v. 
aUdcn, H Myl. k K. 71 ; it 1.. ,J.. t'h. 124. 

Widow not bmiiiil by election made under a, 
mistaken impression of the exteid of llie claim 
aKain.st her. Fidneij v. VotiKt'iiiniker. 12 Ves. liii! ; 
2E. R. 118. 

Election hy Conduct.] — In order to establish a 
ease of election by eondaot, it must he sliewn 


ilowcr, her cla.im In dower iiiusl. lie itienn- 
sisi.eijt witli the will. Fhuiluni v. SnUon, it N'l".. 
24!l. S. I’., Linrrt'/ii'f r. Lninnnr. 1! Itm. 1’. 
l.Sil ; 2 Vhtrri. .Ttio ; f ree. <!.<!. 2ill : 1 fii, t la. Abr. 
21S ; 2 Mil. I'a. Alir. itSd, itSS. S. f '. a,t law, t 
lal. Uayin. 4:18 ; 1 Initvv. tilo, 

An anmiil.v ehayt^ed on all le.s(a,ior‘s reaf 
e, state, and the ilevise of a house duri!i,;>' widnu - 
hnorl. field lu lie no liar In ilovver ; hut ihe 
cpiestion was ri'served, whctlier in the evnil of 
the widow marryin.n' iie;ain she would he eiil it led 
to dower old of tlie lioiise. Iloldhh v. nohlirh, 
2 Y. A: (.;. 0. 0. is. 

Testator by will •■nve his wih' l.tlOt)/, a year. 
in lieu of dower, hut if she married a-’-ain. lie 
gave her 100/. a year, in lien of all lieiudits froui 
his estate. Slie married, and elected her dowiT ; 
she shall not have tlie hKi/’. aiiiniily. IIoiiiiIoh 
V. liotJldOH, 1 Itfn. ('. ('. 1 l.'j. 

Devise of lands to a man's wife wlio wtis 
entitled to dower, witlauit saying’ in reeutni'ense 
or .satisfaet.ion of lier dower : Held, to he a 
vohiiitarv gift, :utd im liar of dower. Hitfli'uin v. 
//Ifrfiiiii I’re. Cli. litit ; 2 Vern. iOit ; Free, D. ( 
211:2 Kq. Fa. Ahr. itSI). 

seised in fee, devises his houses and demesne 


that the person bound fo elect liiis full knowledge I (o liis wife, for life, at ti rent helnw the aetnal 


of his rights, and ticted tvitli an intention to 
elect. WUmn s\ Tlionilivni, -W L. J.. Cli. 242; 
L. II. 10 CU. 2:iU ; ;i2 L. T. :i.‘)l) ; 211 W. R. :i2!). 

BiU against tiie devisee and iiersima] repre- 
sentatives, on the ground of ;ni elect ion by the 
testatrix to take innler a will, dismissed' with 
costs, oil the eonduet of the plaintiff, who 
eighteen years ago had eomju'omised ti suit 
instituted by him upon the snb|cet ; in cnnsc- 
quonce of whicli. the right to {'ouiiiel an election 
depending on a doubtful question on llie will was 
not ascertained ; and the [uirty liaving jiosscssion 
under the will during her life iiad disposed of her 
e.state retd and personal by will. Ynfov. MiwIcil \ 
» Yea. 480. S. r., Hraidivii {Lord') v. Ciirdiifd'ii. 

■ Arab. .‘will. ' ' ! 

Widow’, s acquieseence in payments made to i 
her for several yetirs, of one-third of the divi- 
dends arisiipg from tlie proceeds of the .sale of an 
estate subject to Iier dower :~-Held, to he an 
election to ttike her dowor in jireference to the 
dftviseil estate. Pm-ltn- v. Jhv'iiinf/. 4 Ij. Oh, 
1U8 ; 2 Jnr. 28. , 

A widow ill a ease in which site tvas hound to 
elect between her dower tuid an annuity given 
by her bnsbmid’s will, 'received the annuity for 
five years Held, that she had not under the 
circuiristiuices elected. Ileifiia/'d v. Fpencp, 4 
Beav. 108 : o'.lur. 478. 

Partial accession at the age of twenty-one to a 
settlement liy a female infant, an election to 
abide by the whole. HU nor v. /liiroircwd (Lord), 
18 Vc,s. 277. 

Legatees.]— Wliere under n gift to a person 
and his issue at twenty-one, such person elccterl 
to take against the will, the children of .siieh 
per, son are not bound by tlie election, and liberty 
was given to apply on the death of the iiarent. 
W//rd V. JhnujJi, 4 Ves, ti28 ; 4 R. H. 307. 

AYliat acts .shew an clcet’ion to lake as leg.atee. 
MrtJivmhorland (Earl) v, Aijhiford (Earl), 
Amb. i54U, 8. F., XorUnt niherland (Bulid) v! 
Egremoiit (Lord), Amb. (5.57. 


value, slie keejiiiig the same in repair, timl mil 
alieiilng, except to Hie jiersous in lenuiinder ; 
A. devises the residue of his estate, luge.ther 
willi tlie renin inder, sifter tlie death of his wife, 
to 15. ill fee : tlie wife, electing to lake. Hie house 
and demesne under the will, eainiot have dower 
thereout, lint is entitled to dower mu of the 
residue of llie estate, litrmriHihtim v, h inrun. 
2 8eh, & Lef. 414. 

HVidow held imt to he [iiit. to lier elect imi by si 
devise to her for life of a mansion-lioiisc and lifty 
acres liebl with it. lieing part of rhe .same e.-tt ile, 
out. of which she claimed dower. Ihirrlirxtrr 
(Lard) v. E/fini//i(nii ( Earl), (i. Dooper, illO. 

A testator gave ids iionsehold furiiitnre and 
ettects In his wife ; all Ids real estales to he sold 
by auction ; and then one-huU' of the personalty 
and of the jirocecds of the realty to his wife, tiiid 
ouc-fourth to a nephew, and mie-foiirth to a 
nicoc: — field, tlisit (he widow was not hound to 
elect lietwi'cn her dower and the heiielils gi\en 
her by the will. Bondhiif v. Jiondi/n/, 15 K. A' .) . 
2.57 ; 2() L. (’h. 4tl!) ; iV.lur. (N..s,) niVi ; .5 W. H. 

A direction to .sell reaJty rontained in a will 
is not in itself sdonc inconsistent with the itileii- 
tiou that the widow slioiild have lu'r dower, as a 
power to demise would he. Jh. 

Though the e.state devi.sed to widow be larger 
then the dower, yet slie shall have hotli. (,’,tih n 
V. 2 AtU. 127. 

As to election in cases of dower, see Lari/ v. 
Jndornitv, I Swanst. I to : (’as, in (’Ij. I.').',; //oxo 
y.lh-ynoUh,) Swansl. 11(5; Sirrufjlrld v. Etrrnf- 
Jiold, I Swaii.sl.447: (':i. t, Talh. 17(5; Wolnlrr v. 
Mltford, 1 Swansl. 44'.) : 2 Kq. Ca. Abr. iKIik 

Where settlement was made mi wife after 
man-iage, in bar of dowei', Ac., tind by wife's 
waiving 'it, lands would go to heir to prcjudiei' 
of creditors, .she was decreed to have the estate 
for life, according to sctllemeiit ; hut tluit she 
should assign it over in trust for creditors, who 
should convey to her a third for dower. MUlu 
V. Elden, 10 Mod. 487. 
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Annuity to Widow, j — Wlu're a Jiiaii .irave his 
wifi' an annuity, anil then hoquealhcfl all bis 
suhstanc.t; U) his ti'uslces for iiaj^niunt of his 
(k'i)ls. it was Tint sneli a diructinji a.s should 
(U'privf^ tilt.- wilV of her dower, or force her to 
(.•leol, ; ft.).!' her title was paraniount to the will. 
Fo.strr V. (Wh\ d I5ro. V. :M7. 

A testator devised his frci'holds and copy hohls, 
u))Ou certain Ira.Mls for the benetit of his family, 
sultject, to. an anruiit.y to his wife dirriri" widow'- 
Imod. and he bciiUiaarlicd to her the use of his 
household quHidsand funuturealso during widow- 
hood : — ileld, that she was enlithal Loth to the 
anrudty and to lasr dower. iJou'no/t v. Jiell., 
i Keen, 7(!I ; 1 ,lnr. 471. S. I’., Jlnrrison v, 
//an'i,s'iut, 1 Keen, two ; f! L. J., (,'li. 27(5. 

, Wiclow not put to her election between her 
(lower iind. aniuiity by will of her hiisband, for 
the claim of dower must be inconsistent with the 
will. (h'(uitorcj‘ V. Oanj, (1 Ves. tll.o. 

Iteiit-oharge demised to wife, not a bar of 
dowor, unit'ss so ( \press(‘d, 01 tlie encumstauees 
such as to shew it must be intended. Peiirnon v. 
Pi'll non. 1 Hro. ( '. ( I. 2'.)2. S. I’.. PUl.i v. Fnoirilon, 
cited 1 liro, 21*2, n. And see Wii/ir v. 

IVii/lo, I Ves. diJ.') ; It Hro. (.'. (1. 2.oo. Jo/m v. 
PolliiT, And). 780. \'iUit Jloal v. (fnlmnj, Amb. 
t).S2 ; I Hro. 2U2, n. A/'/iold v. Kiunp.'itoad^ 
Amb. •:i(i() ; 2 Kden. 28(5. 

'I'o put tlu) wife to iu) oleetion there must 
he a eleiir hitention to exclude lier from dower, 
either express or implied ; and such intent is not 
to he implied either from the gift of particular 
inessutiges and hereditaments t(.) her fur life, or 
from annuitv providtsl for her. Minll v. li/'nin, 
■i Madd. lit! ; 2o il. K. 277. 

Equal Division between Wiclow and Others.] 
— Devise upon trust, as to one moiety for wife, 
during widowhood, tuid u.s to oilier for children : 
— Held, wifernusl i.ileol to take under will oi- her 
dower. J/ohert,^ v. Smith, 1 Sim. & S. ,’>18. S. 1’., 
dJicknon v. Itobinson, .Itie. r>08 ; Vkaloie/'n v. 
SUu'iL 2 V. At H. 222. 

Where a mati devised a trioiefy of hi.s esttite, 
after payment of hi.s debts, legacies, and portions 
to hi.s wife, for life, thiawould not bur her dower, 
but she ought to elect. Daly v. Lyiioh, 8 Bro. 
P. O. -ITS, 

Devise in Trust for Sale.]. — Where testator 
betpieatlied all his personal ami real estate to he 
sold and eonverled and invested, and a moiety of 
the interest, Ac., thereof to be [laid to his widow 
for her life, during widowhood, and the other to 
his sister and children ; the widow being dowable 
out of part of the real e.state .’-—Held, that .she 
was entitled botli. to dower and also the interest 
given bv the will, and was not juit to her election. 
A'lli/i v.'Li'tri.s\ 8 Hare. 81U ; 18 L. J., Ch, 210 ; 8 
,iur. 28H. 

A testator gave all his freiOiolds and leasehold.s 
to trustees, for idl his estate and interest therein, 
on trust to si-ll tuid apply the proceeds iu manner 
theruinafler declared; he llum gave, certain lega- 
cies out, of his pcTsorud estate, and the residue, 
thereof, together with th(' proceeds to lie derived 
from the sale of hi.s freehold and leasehold estate, 
he direeteil to lie divided into four parts ; one- 
fourth he gave to his wib', and the other three- 
fourths to certain other rcialinns. Annmgst other 
k'gaeics, .sums of money wi're given iu unequal 
aniounls to his wife iind the other devisc'es. Thu 
ie.stalor, after tJie date of his will, had leased 
parts of hi.s estates fur terms of years, with an’ 


option to the lessees to purchase, and had 
permitted one ]e.ssee to erect buildings, which 
had been done, iirul the est ate was thereby greatly 
improved Held, that tlie widow was not put to 
her oleetion, but was entitled to dower, as well 
as to the benefits given, her by the svill. iind tluit, 
the acts hy which the valiu.'. of the property was 
increased not being hers, she would tiike her 
dower aceording to Hie existing- value. Gibnon 
V. Gilmon, 1 Drew. 42 ; 22 L. J., <Jh. 84<5. 

Power to Lease .Unsold Land. ]— A 

testator having coutracted to .sell p, art, of hi,s 
fee sinqile estates, dcvi.sed all hi.s jiroperty t(v 
trustees, and directed them to complete h is eoii- 
tract, and to sell and convert into money all his. 
estates; and out of tlie interest of tlie .sale pro- 
ceeds to jiay an imiiuitv’-' to his wife for life ; and 
he eniiiowertal his trustees to lease unsold parts 
of his real estates : — Held, that the widow was 
hound lo elect between the benefits given her 
by the will and her dower. O'llnra v. Vhninc,. 

1 do. A. Lat. 6f52. 

A gift by a testator of an annuity lo his widow, 
i'ollowitd hy a ilevi.se to trustees to sell and lease 
the land until .sold : — Held, that the widowniust 
ekiot. JAnletj v. Tiuflo/', I (Hl¥. (57 : 2H L.J.. Oh. 
«.S(5 ; 7 VV. E. t58<). 

Powers of Leasing and Management.] — ■Au 
iiunuity given to tlm testator’s widow, charged 
on estate A., in exoneration of estates A. and B., 
desi^riiiing them, with power of leasing to the 
trustees : — Held, the widow was jmt to her elec- 
tion. Pppper v. -Dixon, 17 Sirn. 200, 

A power to lease anil manage his real estate, 
given hy a te..stator to hi.s trustees, does not, iiy 
itself, niise au inqilieatioii of the iestator’s inten- 
tion to exeluile liis wife from dower, so as liv 
eoinpel liur to elect. Wnrhnftmi v. Wnrbntton. 

2 Sm. ic li. 1(58 ; 28 L. .1,. t'h. -1(57 ; 18 .lur. -l-ir. 

2 .Kq. E. 414 ; 2 W. E. 800. 

In determining the obligal km of the widow 
to elect, the court will regaid the intention of tht^ 
testator, appiireiit on the whole of Uio will. Ih. 

The amount of the provision made hy the 
will is a material cireiimstance in indicating 
the testator’s intention. Ib. 

A to-stater Ijcipicathod to his wife an lumuily 
payiihle, out of part of his real estal.e, and he 
devised other real estate to trustetts uixai trust, 
on the youngest of his mqthuws and nii-eos 
coming of age, to sell and to divide the proceeds 
among his Jiephews and niece,s; the testatoi- 
gave to tlie tnistee.s power to lease, and to out 
timber for repairs : — Held, that the widow was 
bound to elect between the annuity and her 
dower. Pur hr r v. Sotrii/'hi/, 4 Do (1. M. Ac H. 821 ; 
28 L. .J., Gh. (528; 18 .lur. .028; 2 W. U. .547: 
2 Kq. Ecp. (5(54. 

To raise a ease of oleetion, it is not neecissary 
that it should be apfiarenl on Hie face of the- 
will that the wife’s right to dower w:is present 
lo the testiitor’s mind; it is sulUeieut that the 
disposition of the property is iueonsistent wit.h 
the right to dower. Ib. ■ 

A te.stator devised and bequeathed all lii.s real 
and personal estate to trustees, subject to debts, 
u])ou trust out of rents and profits thereof, to- 
pay an anmiity .of ItKE. to bis wife (luring her 
life or widowhood, and subject thereto xqKjn trust 
for his daughter for life, with remaiTiders over : 
ami he empowered his trustees, duriiig the eon- 
tinuaneo of the trusts, to continue and carry on 
all or any of the farms or other concerns in whitfit 
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he nn'ghl be at the time of his death, 

and to demise, mortgage rn’ sell the same : — 
Held, that the widow was not entitled both to 
the iuniuitv and to her dower. Lonvs v. Lowom, 
.•) Hare, 5t)l ; 15 L. J., Ch. BCD : 10 Jur. -158. 

A testator, after beijneathing to his wife an 
aumiity eharged on his estate at S., devised all 
his innijcrty to trustees, uiion certain trusts, and 
he directed* them to occupy and manage, (hiring 
the minority (f his son, a farm, constituting the 
greater jiavt of his estate at S.. and to let and 
inaTiagc the residue of his real estates, and to 
receive tlie rents ol; tlic whole of such estates : — 
Held, that the widow must elect. RiUuUey v. 
niroH. 8 Enss. .H)2 : o L, ,1. (o.S.) Ch. 170. 

Where a testator by his will [irovided amply for 
his widow, giving her a portion of his o.state for 
life, and also an annuity eharged upon his general 
estate with powers of distress ami eutryinea.se 
of noupayinent, and gave a leasing power to 
his trustees, which overrode the ontfre freehold 
estate : — Held, that these cirenmstanees were 
sufficient to indicate an intention to c.x:ehule the 
widow f I'om her di iwer, Hull v. .Hill, 1 Dr. A: War. 
il4 ; 1 Con. & D. 12U ; Ir. E. -1 Eii. 27. 

Widow, devisee, put to her elee-t ion in respect 
of dower’ out of farm, which it was te.stator’s 
intention that trustees should po.ssess entire, 
and her title to dower would disappoint that 
intention. Bntoher v. Juniij),’) Madd. til. 

A testator devi.sed all his interest, in the lands 
of T. (subject to the charges after ineutioiied) 
to hivS eldest son A. for life, and on A.’s decease to 
all his sons in such shares as ho (A.) should 
appoint, and in default of aiipoiutmont in eipial 
shares, with similar limitations, to his other .sons. 
He empowered A., wlien in possession of T,. to 
grant to any wife oOO/, a year jointure, either in 
b,nr of dower or not. with a term to secure it. 
The testator authorised the devisees, according as 
they should be in posse.ssioii of T., to lease all or 
any fiart thereof. After creating a charge of 
8,000/. on the house, lauds and furniture, at 'J'. 
for his daughter, and bequeathing to his wife, v in 
addition to the sums already settled on her,"’ an 
annuity of ■'501. during her life, and charging the 
annuity on the house, ton, at. T., and directing 
his son A. to pay the head rent of tlie lands, Im 
eonflrraed the settlement made on his wife ; — 
Meld, that the widow must elect between her 
dower and the annuity of .lO/. Rnl'nmtn v. IF/Y- 
.voft. Ir. 11. 13 Efp lOS.* 

Freijbeiicli.J — Gift by a husband of a legacy 
of 200/. and an annuity of 70U/. to his widow 
(for life nr until her second mtirriage), eharged 
upon part of his freehold and eojiyhold hcredita- 
nient.s, with a direetion that she should occupy 
his maiisiondiouse and enjoy the rents of a 
portion of the property. 'J’lie testator devised 
his real estate siieoilieaily, and ga.vc his trustees 
]!Owers of management and leasing. His real 
estate coii.sisted chiefly of cu.stomary lands, out 
■of which his widow was entitled to frcebench ; 
but the evidence shewed that in no instance in 
these manors Imd a widow ever been atlmitted 
•or her freebench set out by metes and botmds : — 
Held, that the widow was put to her election. 
Thom matt v. Ihtvra, 42 L. ,1., Ch. 827 ; Ij, E. 1C 
Eq. rm,' 

Upon the construction of a will, held that the 
widow of a testator was bound to eleqt between 
the beuelit.s given her by the will and freebench 
In part of the devised estates. 'Htylin- v. 7'a i/lor. 
1 Y. &, C. C. C. 727. ■ 


A testator being seised i5f csopyhold lauds made 
a specific devise of real estatt', and gave the 
residue of his real and personal c‘stat(> to trustees, 
iijMin trust to pay to Ids wife an annuity <d 20/.. 
and then upon tl’ie trusts tlieirin mentioned. He 
empowered his trustees to lease any lands wideli 
they might hold on the trusts of Ids will : — lU'ld, 
that the willow was ]mt to liei (‘h'etion between 
the anmuty and lier freidieneliout of Iheeojiy.- 
bolds. {rruyKOii v. .'Dmikin, 8 Hi' G. A Nin. 2tlts ; 
IS U. fl., CL'll l : 18 Jur. 145. 

A testator gave annuities to liis v alow, eharged 
on land, certain freehold ])arts of wldeli in' had 
no power to devise, and as to eerti'in (.’opyliold 
parts of whieli it was contended that it did not 
pass by his will. Hedcelared that such annuities 
were in satisfaction of all dower and thirds at 
the common law or ollierwi.so, whieli slv' migld 
have been entitled to in default of his vill : — 
Held, that the widow was jnit to her eleeti;m, as 
well to the freeliolds which he had no power to 
devise, as to the freeliencb out of the cojiybolds. 
Xotlcij or AVy/ZfU/ V. Palmrr, 2 Drew. ‘48 : 2 W. U. 
208. 

A testator, in 1881. dt'vised bis copyhold 
jue.s.suages to trustees, nixm trust to permit bis 
wife to occupy one of tliem during the minority 
of his ymuigest, eliild, and to apply the reids 
of the otiiers to the niainf (Miance, Ac., of his 
children, Thomas and .lohn, and tin' children or 
child of which In’s wife was then enceinte, during 
minority, making tlnneont a jirovision for his 
wife. He then provideil for the advuueemetd of 
Ids “said children,” the division of the messuages 
among them at twenty-one. and for bmietit of 
survivorship ammig them, lie lieiiuenthed his 
personal estate on llu; lilv(> trusts in favour of his 
‘•.said children” ; and in all tlie.s<' eases he added 
tlie words ‘‘as well a.s the eldldren or child of 
which my wife is so enceinte as thn.se. already 
born” : but in several instam.’es he siiiqdy nised 
the words, ‘‘said children,” and in one instance 
omitted "said.” Jn 1847 he made a endieil dis- 
posing of Freeholds and eo[iyhoIds ueqnired sinee 
tlie. (late of the will, on the same, trusts, and eon- 
firming the will. The ehild of which the wife 
was eueeiute was afterwards born, and, in 188.5, 
a. fmirth child was born : — Meld, that llie fourth 
child was cnt.itled to a share; and that the. 
widow was put to her (.‘leetion. (hnuJ/ollom v. 
froodfdltitr, 18 Heav. Boll ; 2 W. E. 8l!t),’ 

Agreement to make Partition.]— -A Iciiant in 
common agreed to make a partition, and by lu.s 
will lie confirmed the agreement, and devised the 
estate to trustees to convey the jiart, agreed to 
the other tenant in common and his iieirk and to 
receive a conveyanee of tlie other part, and lie 
devised it and all his real and personal estate to 
Inistoes to receive tlie riuits and }uiy an annuity 
to his widow, Ac. Am : — Held, that the widow 
was biauid to elect. Ilnnmnl v. Soenre, 4 Eeav. 
108; 5 .Iur.478. 

Disclaimer.]— A testator, by a will notexeeut.ed 
so as to pass fri'cholds, gave freeliolds and enpv- 
holds to his brother, on eoiulilion tliat. tlm la.tier 
joined the testator’s nephew in the ]tureliase of 
certain aumiities, and lie gave, the tieiihew free- 
hulcls. leaseholds and jiersoiialtyon a .similar con- 
dition. The. brother disclaimed : — ili;ld, that the 
nephew must make provision for ono-half of the 
annuities. Wihoii v. iri7.w//. 1 Do. G. A Hni, 
152; II 708. 

One of the annuities was directed to he jiaid to 
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the* widow HO long as slie Khonld live, and if she 
had any oliild born, siioh sum to ])e enntmued 
for its life.,_ There were three children born ; — 
Held, thiif till' direction a]>{)lied to tlic eldest 
■only ; anilj; that, taking the animity, she Avas 
bound to give effect to the other animity, and to 
tlie nilt'. to ih(' nqilicwa'- regaidcd the one-third 
.share of freeholds whi<‘h dcKcended to her. Jh. 

Sight of Terce.J — A te.stator bequeathed to 
his wife, ntering her life, four-sevenths of the 
incouie of his general residiiarj’’ estate, in which 
lie inieiwlcd to include a Scotch heritable bond ; 
but tlu'_ infant heir having elected under tlie 
•order of the court to claim against the will, took 
that liond by his legal title, subject to the 
widow's right of terce ; — Held, that the widow 
: luuht^ elect ; and that, although disappointed of 
the four-sevenths of the interest of the bond 
■debl. which the testator meant her to enjoy, she 
urn'll, if she elaimed wind, he had effectually 
be jueathwl to her, bring in her terce to increase 
■the general residuary estate. v. 'J'orht, 

1 Suss. 121); 2r, I!,, ll. VA. 

forfeiture.]-— Where a testator, iiaving granted 
-an annuity to his widow, under his will diredi'd 
fliat if slie persisted in any claim on the 
residue of his pi’operly slie was to fori'dt the 
aimuity : — Held, ihc widow was not put to lier 
•election, but was entitled both tuber dower ami 
to theannuitv, iVrtfieriil v. Ubf/nw//, 4- tiiff. 
-hi ; 8 diir. (K.S.) 814 ; 7 b. T. 811 ; 10 W. 11. 818. 

A le.stator ilirected laiyment of Ids debts, and 
gave all his jiersoual estate and effects (by deseri))- 
tioii) to his wife, for tier sole use for life. He 
then guv(* her a c-ottagii a1 B, for licr sole use for 
life, and after Iicr death to fall into tlic residue 
■of Itis (*s1a,te ; and ho gave her two houses in 
is. Street, one in K. Tlace, and one in II. Street., 
in the same worils. And he directed tiiat the 
jiforesaid .properties, and all ids other pro})crty 
sluiuld be disposed of for the bonetit of ids 
•(Idldren, or so many n.s sliould .survive his wife ; 
Jievert lielt'ss if any married and died leaving 
issue, they should inherit the father's or motlier's 
.share : and llial tlie jiroperfy sliould he kejd in 
repair and let uidil in's youngest son attained 
Iw'euty-une. Tlie widow claimed to be entitled 
in fee to tlie premises in N, Street, K. llace, iind 
M. Street, and to lie recouped the mortgage 
monet’’ she liad p.aid oif ; slie also elaimed dower : 
— Held, that .slie was put to iier election, liotli as 
to the property given by the will, and as to 
■iluwev. Also tliat there was a forfeiture. And 
tliat tliere was a gift to tliose children wlio 
survived tlic wife, and thei.ssnc of those tliat dieii 
in her lifetime, leaving issue. Jlilto/t v, //Ufoit, 
15 W. U. 11)8. 

Deed of Separation.]— By a deed of separation 
bet ween husliand and wife, tlie husband conveyed 
•a fee simple estaie to ti'ustees iqion trust, out of 
tlie rent.s. to [iiiy an nuiiuity to his wife, and the 
residue to himself and his heirs : — Held, that the 
wife, wlio survived her hu.'^liand, wuis not bound 
to I'iect lietweeu Hie animity and lier dower. 
Ili/I V. J/rmm'ovth, Ll. <.Vc (i. t. Plunk. 87. 

.‘V., liy deed of se[)nraiion, eovenauled witlithe 
trustee of tiie deed to pay him an animal sum of 
.’>2/. during the life of A.’s wife, to be })aid to her 
.on four s])(:eial quarterly days for lier sejiarate 
use. witliout jiower of antieipatioii. A., by will, 
siibsi'quently gave eertui-ii speeilic property to 
.iruslees, to payout of the runts an annuity of 52^. 
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to his wife generally, on the same quarterly days : 
—Held, that there'being no direction in the will 
to pay debts and legacie.s, and no exi)re.ssion (if a 
contrary intention, the geneTalruIe iimst prevail, 
that the .annuity given bj'" the w'ili wais in 
satisfaction of the annuity covenanted to he paid 
bj’- the ileed ; and that the widow avas quit to her 
election. Atliinmit v. Llfflewo/td, L. K. i S Eq. 
fVJ.a ; 31 L. T. 22.0. 

Alternative Gifts.] — A testator being entitled 
to two leaseliold liouses situate at P. and at .1.1., 
directed bis trustee to allow his wife to occupy 
his house at P. or at K. as she should elect, for her 
life, without payment of any rent : — Held, that 
the widow' must elect between the tw'o liouses ; 
hut that .she was entitled to lie iudetmiified out 
of Ihe testator’s estate against tlie rent and cove- 
nants to wliich tl 10 house she might select was 
liable, //iir/.'i/ V. iJ/iwi'c, (5 Jur. (N.s.) 883. 

Death of Devisee during Life of Devisor.] — 
Devisee died in the life of the devisor, and the 
est.ate descended : the devisor’s widow', being 
entitled by tlic will to a jirovision in bar of dower, 
Ixnmd to elect. PlcliflrUu] v. Stamford (^Lord), 
3 V’cs, 337. 

A widenv will not be barred of lior dow'er by a 
provision made by W'ill, unless tlierc be a- clear 
indication of the ' testator’s intention, or unless 
some other di.spositiou of his property w'duld lie 
defeated by the W'Lduw'’s taking both. The 
testator’s having given all his property on trust, in 
the iirst place to pay sucli provision to the wife, is 
not of itself a saHicient indication of such iuteii- 
tioii. TJioitifm/i. Xrlfiii/i, I Hox, 447. S. P., 
French V. Darioo, 2 yes. r>72. 

Marriage Settlement.] — By the settlement 
made on tlie marriage of a i'emide infant, an 
esta,le w'us settled on the husband’s mollior for 
life, remainder to tlie hushandfor life, remainder 
to tlic wife for life, with rcmaimlcrs over, in bar 
of dow'er. This .sett lenient w'ouhl not bind the wife 
ill regard the motlier might (wliich she did) 
.survive the Imsband ; the w'ife miglit therefore 
elect to take tlie provision undor the settlement, 
or lier dow'er, and freebeneh. Caruthrrn v. 
Cuvutkern. 4 Bro. (.1. (.1. 500. 

I Investments in Names of Hus'band and Wife.] 
— A husband transferred a sum of stock into the 
joint names of lumsclf and his w'ifc ; he after- 
w'ards made his w'ill, and gave her an estate for 
life in the stock and in certain freehold and 
leasehold estates, with remainder to other per- 
sons, and he made her his residuary legatee. She 
ti'eated the stock as her ow'u, and enjoyed the 
estates during her life : — Held, in a suit insti- 
tuted after her decease, that she was cognisant 
of her rights, and was bound to elect between 
the stock and the beneiits gis'cii to her by the 
testator, imd that her aids slicw'cd that she had 
elected to take umler the will. \Vo)fhi n^io n v. 
Wiijinton, 20 Beav, «7; 24 L. (5h. 773 ; 1 ,Jur. 
(N.s.) 100,5, Athrmcd, 25 L. J., Oh. 171 ; J ,Jur. 
(N.S.) 1195 ; 4 W. R. -iO. 

A testator, after giving his wife a legacy of 
3,000(., gave, all the resi«1 ue of his estate and effects, 
including therein the money in his banking 
account in the Bank of England, aii<l money in 
the jjublic funds, and wliether standing in his 
name alone or jointly with his wife, to his wife 
for life, and after her decease to other persons. 
At the date of the will, and at the testator’s deatli, 


there was only one sum (vIk. 7,11(1^. consols) ties. He also niiulo a jirovisn./i lor his vvilc;- 
Btandiii" ill tin* joint names of himself and his Held, that the wile was ]inl In hei’ eU'clioii ui 
wife. Tliis stock had by a previous will been reganl to Jhe loti, i£ annuities. tousuv/mr v. 
beqvieathed to the wife, subject to two executory 27 I'ctiv. tb. , , 

frifts over which (ltd not take effect. The testator A testator .mivc iStHl/, eonsob lunl i.no Ica-’C;: 
had received the stock, and transferrcil it into hold houses to trudees lor till '"’d''!'' i'"'' 
their joint names. After his death his widow iuLercsl, Uicrcin, upon IniNt lo puy his wdo llu- 
received the income of the residuary estate, interest and {irocccds fur her lil.c, and til (c,r hot 
including tiie consols, but did not doarwitli the dettease, to [tay an annuity of -M/. In his dniie, bin- 
stock as her own. There was, however, no evi- for life, with :i_<,dri over of the hllO/. luhis ”:ruiid- 
(lence that she knew what her rights were, tin son and his children. A1 Hie testator's deatii the 
her death her reprcsentalives elainiod the stock : KOdf. consols wi'rc standing in Hic natnes ol hint- 
—Held, that the te.st.'itor intended the slock to .self and Ids wife:~I)cld, itjioii biU_ lilcd iw ijie 
pass, tuul was not dealing only with his ri.ght of trustees a,gaiiist the wife’s executor for a transler 
survivoibhi}), tliat the doctrine of oleetion applied of the fund, that the gift of the m)/. was a 
both to the wife and her representatives, and .general bequest, find the sum sunivi'd to the 
that the latter could only take the stock upon wife, and Dial site was not juil to her^eleel inn. 
compensating the Ksiduary le.gatees to thcoxlent, Puo/c v. Oillitu/, 111 L. ,].. (Jh. •kill ; H) . U. dd7. 
of the legacy of and of the amount 

received by the wife in respect of her life interest Property of Wife.J---A. tcstiitor ,gu,v<! to bis 
on the testator’ ,s own property. Carpeiitpf, I» Vf, wife for life tlic use of furtdturc. kc., of every 
€arj)ff)itO‘f‘ V, 51 L. T. 77H, description in liisltousc at< his death, 'I here was. 

A husliaiul before making liis will transferred both furniture, Ac., hcloiigin.g in tiic testator, tuid 
two sums of -i per cent, and 5 percent, stock, also fnrnilare .settled to tliti separate tiso o| the 
then forming the whole of Ids funded in’opcrty, wife in bis lioiisc : — Meld, that Ihc widtnv was 
into the joint uaincs of himself and his wife. I?y bound to elect between the bciielits given by the 
his will he .save all his funded property or estate, will and her own property in the Imusc. Parro/f 
of whatsoever kind, upon trust for his wife, for v. •! ij. ('It. .‘hi. 

life, and after her decease, upon trust to pay ytatenieut of properly written by testator, 
divers lo.gacies of 4 per cent, stock, amounting and his hooks of accounts admitted as evidence, 
within '>()/. to the stock of that description, that Ire eunsidered as his tu'opm'ly, and metilil 
which he had .so tran.sferred. He afterwards to dispu.se of niorl'.gages and lea.ses the propiu'ly 
purchased further suras of [icr cent, stock iu of wife under will, by which he wms co-execiiior 
the names of himself and his wife, and died in with her before her marriage. Wife wtis jniL lo- 
her lifetime, leaving no fiiiuled jiroperty, exce])! her election, livaov- v. JJi'nimni, tj Ves. HH.-i, 
the 4 per cents, and 5 per cents, already Testator ilevised all Ids estate's in iliiTcreid 
mentioned, exclusive of which his as.sets were jilaccs (which he had surrendered) to his wifiv 
; insutlicient to pay his legacies: — Held, that all for life, witii remainders over; in some of tin' 
the .sums of .stock became by survivorshiii tbc phici's he had no estates )m( iti right of his wife;, 
absolute property of the wife, and that the will these did not puss liy the will, and wife not pu! 
did nor jiurport in dispose of the stock in terms to an election. Ifr/id v. f Va/;, 1 Ib'u, (!, 41)2. 


sufficiently distinct and explicit to put the wife 
to her election. Dtmmcv v. P'drher, 2 Myl. A K. I 


an estate, had iieen contracted to ho 
d by a woman who married, leavin.g- 


2(52: Coo]). t. Bron.gh. 257. .\ffinning 5 Kim. lb"), hiart of the )mrehasc-mon('y imsatislieil, wliicli 


A testator bequeathed all his canal shares in was jiaid by her h 
trust fur his wife during her life', and after her ance. to himself, ai 
decease to other parties. ,Ho had no intere,st in tliat tlic estate v 
any canal shares, except in some which, at his subject to a charg 


])aid by her hushand. who took the cimvey. 
', to himself, and deviseii llic c.stute ; — Held,. 

tlm e.statc was the propi'rly of tlie wife, 
ect to a charge in favour of her hushand foi- 


death, and at the date of his will, stood in the the anmunt of the purcliase-nioncy contrihuted 
joint rtunies of liimself and his w'ife iu tlte hooks by him. J/adfli/iint v. dhapuKtn^ I ,J. A H. 17(1. 
of the canal company ; he had received the divi- The hnsband having de.vi.sed Ids real and 
(lends during his life, and had acted tiiid been p('r.sonal projicrty, at L. and elsewhere, and dif'd, 
treated by the company as owner: — Held, that leaving no real iivoperty at L. other ilttui the 
the canal .share, s wore intended h,y the testator to charge afore, said, and liavin.g given heni'iils liy 
pass by his will, and that his widow w-as b(aind his will to his widow: — Held, tliiu. he h;ui a, 
to elect. Slndtlcworih v. f/myre-v, 4 Myl. A G. sufficient interest to satisfy the words of the will 
8.5; H L. J., Gil. 7 : 2 Jur. 1)57. without attrihutin.g an intention to devise his 

Testator bcqimathed 2,200/. stock, hi.s property, wife’s property, ami that the widow was not put 
standing iu tlie joint names of himself and wife, to her clcctiuil. Ih. 

to tnistops, upon trust to pay tlic dividends General excepliun of murigagi' delits out of 
to his wife for her life, and after her ilcceasc, charge in will fur debts, not sutlicicnt lupul, wib' 
to _ distribute the cniiital among, st his grand- to ('lection to take undi'r will or Inivc mortgage 
(ihildnm by name; and he directed that in of her estate imid (Uit of as'-cts. ('Hiifoii v. 
case he had not llmt sum standing in his name /[oopr.r, 1 Ves. 17S ; I H. Jl. 102. 
at the time of ids deafli, tlic same .should he The wife of a testator was entitl'd loaslmiv 
made up (Jut of his other estate and ofEeets of the prodiUK' of the. R. ('.stati', which liad Irecn 
Kohl, that the slock was the absolute property directed to he sold. By his will In* gavi' tdl " his 
of the wife .'surviving, and that, she must elect share, c-,taie, and inb'ivst ” in the li. pnqx'rl v to 
between it and the other bcnclit.s bwjuoathcd lo his daughter, and hcnctits oiq of his own e.s’tntc 
her by the will. Coafoit v. Sferenn, i Y. A G. (ill. t,o his wllow; — Held, tliat the will rai'-ed a cas(' 
A testator, whose only funded property con- for election jis against the widow. ]V/iitlri/ v. 
slsted of long annuities, which had been pur- WhitJeypM Rcav. I Til 

chased by him iu the joint names of himself and A t.o,sfalor nimli.-' various Imipa'sl.s in fa vom- of 
Mdfe, bequeathed to his brothers an interest in his wife, inehullng some propeitv to whidi ^lu* 
his present funded stock or government securi- wms entitled in her own rigdit, tuid lie also gavi- 
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lusr uu tuiuililv, (sliiii'H'C'itl <in. upeeifimi estate, 
in lien of (lower and fri'eheiicli. 'I'lie wife snr- 
vin>d her !iu,sl)aiiil, and diirinn' her life reciivud 
the lieiu'flts n'iv(;iy iiyi' liy tijj, ■vviil, tmt never 
elected vvlielhi‘ 1 ' to take imder or iit>aiii.st it, iiiid 
died intestide. leaviire; rour next (if kin, tlirei; ol: 
whuni (jlee.fed, to take, under: the will, wliile the 
fourth, who was her iuhitinistnitor, elected. to 
i:i.ke ii.u'uinst, h : — Il(ild, Unit, i>aeh of the tie.xt. tif 
kin had a sepunite ri.i'ht of eleetiou, that neither 
the ele(‘(ion of 1ln‘ majority nor that of the heir 
and adtidnisi rator IkhuuI IIu' oilier, s, and that in 
lakint; 1h(> aeeountson Hieh election the annuity 
H})(H‘i(lenlly eharji'ed in lien of dower must he 
hrou‘‘'lit into aeeount, credit heitift' j^-iveii for tlie 
due ))ro])urii(m of dower,. , .Fijtc/H; x. Fiitahc, 
L. 11. 7 I'ki. I!)! ; 1!) L. T, nilh ’ 

I'y a tnarriao'e solilt'mmit jirojierty of the wife 
was eouveyed to trustees in lni''t to ])ay the 
interest to tlie luisiiand for life, and after hks 
detith 1(1 the wife for life, and after tlie death of 
the survivor to [lay the prineipal to tlie eliildren 
of lh(' marri!e,>'e, as tin* wife sliould appoint, and 
ill d(‘fiudt of appoinlment anione-.l the ehildien 
equally, and on failuri' of isiue to the wile. 
'I'here was one ehild wan died an infant ; and 
ufli'i'wards the husiiand, who had reeeived the 
hulk of the t rust funds from tlie l.riistees, made 
Ills will.: hy. which he .made certain g-ifis to hi.s 
wife, in bar of all her idainis under lic'r marria.>>-e 
settlemmit ; and if she elected to tak(' under the 
settlement, tlie oifissliould he void, and should he 
eouipriseii in the .u'enernl devisi' of his property; 
and lie <le. vised, all the rest of his property to 
trustees ;~~neld. that ttu' wife who survived the 
hnshaiid was barred by the will from elaiminpt 
iuiy jiortion of the jirineipal of the fmids oom- 
pri-sed in the sd ilemeiit. Miirhri/ v, MitUirht. 
le Ir. ('ll, II. l.-iO, lint see ('n/xiiitiii v. Johi'k. 11 
tlilss. :ili! ; t! [(. d. (o.s.) ('ll. Ilk 

llehi, also, that she. was entitled to the iiitere,st 
of lluv.fumls diirlnjLt ht.‘r life. 1 h. 

'Ihvo sums of money, the projierly of a wife, 
were halt liy lief 1,o her hnshaiid, who }.mve her a 
eiicfiHe for one. sum. and for the other a letter 
aeknowledoiii,!if tlie reeeijd of it. and plaeinc- it 
(o her credit in his tirin'. — llidd. that she was 
entitled only to one year'.s Inlercst an rlie ,snms, 
a,u;ahist lier hiishiuidks assets, lb. 

'Fhe wife hehm eiit lik'd to a settk'd esl.atc. the 
husband “'live her, by will, an intere.sl in anotlier 
est.ute. and all his personal property in lieu of 
her claims ; the will was not duly attested to 
pass real estate, she could not take tlie devised 
laud, but must elcet between the pov.sonal estate 
alone, and her claims under the settlement. 
Xt'ivtiia/i V. XnniKin., 1 Hio. (.'. 0. KSti. 

A hii.shand, eoiiceivinj.;' himself entitled under 
a void deed to a residue lieipieathed to his wife, 
and dyint>' without .u'ettin.if pos, session, liaviipu' ' 
made a ‘ieiieral di.sjiosilion by a will, imdeip 
which slie look an intere.sl, it was a ease of 
elect inn : and her election to take tlie iirovisioii 
umter the will, whieli. though less in jioiiit of 
vahui was to lier scjiarate. use, was established 
auiainst the assitpices muk'r the tiaiikruiitey of 
lier sei'ond luisiiand. Hiif/rr v. Mitrlran. 1 Ves. 
r),')’!. Allirminp; S. (!., noiii. Writilit x. lluttcr, 
'2 Ves. (ITh : h il, U. 21, 

.\ lesiaf orih'vised and hefpu'alhed his residuai'y 
rt'al and persmia] e.state to liis widow ‘h'drsolutely 
in the fullest eoidideneo that she” would carry 
out Ids wishes in eeriaiii particulars — namely, 
that she would jiay the [iremiiinis on a, iioliey for 
LOOU/, on lier own life, and that she would by 


1558 

I her will leave the moneys payalile under .such 
'j[K)Ii(W, and also the moneys’ payable under a 
i policy for hot)/, (in tlie tastator’s life, to Ids 
1 dau.s^hter. The p(.)licy for 1,000^. was the 
i pj'ojiert.y of tiio widow ; that fur .'lOt.)/. beloiiijed 
to the testator :--l:feld (Rigby, L.J., .dis.senting), 
tiiat the language of the t,estator was not 
sulHcii.!Ut to e.reate trusts of the jiolieies In favour' 
of the daughter after the widow’, s death, or to 
iiiipuse a condition on her, and therefore that 
she was not, on account of the bonelits given tO' 
her hy tlie will, put to her eleetiou to harry out 
the w'islies of the test ator as to tlie 1,()0()I. policy 
belonging to her. Wr'njht v. -IZ/i-i/zw (1 7 Ve.s, 
2.->r> ; 11) Ib. 2!)!) ; Tiirn.i: R. M.S), and Lnmhn x. 
ii'a/ii/'w (to L. J., (fh. 417 ; L. R. 15 Ch. .T.)7) di.s- 
eussed. WillUimti. In rr, WilUnmx v. Williams, 
(it: L. J.. Ch. 4.S.I : [1»!>7] 2 Ch. 12 ; 7(i b. T. (!()() ; 
to \V. R. .olD—O. A. 

Paraphernalia.] — Although a husband has no 
right to disjiose of his wife's paraphernalia, yet 
if he does so, she must cither a, hide by tlie will, 
or relinquish all beiiolit therefrom. ('f/iiirrli/U x. 
Si/tfill, 2 Ken, fj. 

Tlie wife is not debarred of her para) ihevn alia 
by a beipiest of the use of all houscliold goods, 
furniture, jilato, jewels, linen, (.ke,, for life. 
MnnhnU v. JU.cu\2 Atk. 217. 

Hiisliand devises wife's jewels to wife for life, 
ri'inainder to Ids son : the wife makes no election 
or claim to have the jewels as her paraphernalia, 
her administrator cannot make this claim. 
(Jliin/tw V. A/brmrtrlr, 2 Vern, 217 : Nelson, 
171.' 

A., by marriage articles, agreed to leave his- 
wife sot)/, and her jewi-ls, Aie., and it was declared 
that not witlisiandiiig l-ke articles, she. should not 
lie (leliarred of anything he sliould give her by 
will. He by will disposed of Ids whole estate, 
and gave Ids wife l.OOO/. 'J’he wife must either 
waive tlie arlieles or the will, //civm v. llrviie, 
2 Venn 0 , ">7). 

dewels piireliascd liy Hie himliaud and worn 
hy the wife with others helonging to her husband 
heeume lier paraphernalia, in tlie ahsenec of 
evidence to the contrary ; hid. faridly jewels liy 
being nil ‘rely worn )>y the wife do not beeoine 
jiart of her parajilienialia,. Jpi-coinr x. Jnvnoh'tn, 
17 r.eav. oCii ; 2(5 J.. J., Ch. 7o:5 ; 2 W. R. J)l. 

A husband wlio was entitk'd to family jewels 
ami diamonds beipieatlied to Ids wife all “ hw 
jewels for life, and afterwards as heirlooms” ; — 
Held, that this bequest did not inelurlc pearl 
ornament, s presented to her, or l^rilliant liracelets 
honght by the husband and given to the wife, 
and worn witli the family jewels, .so as to put, 
the wife to her election. Ih. 

Where a lady was possessed of jewels and 
ornaments of tlie person before her marriage, 
and afti'i' her marriage they were in all writings 
spoken of hy her husband as hers, and were 
deposited with hankers, with whom she, with 
Ids eun.sent, kept a .separate aecmmt, and after 
iier lunacy, the husband made Ids will, giving 
her the use of Ids plate, furniture, liiien, jewels, 
and honschuld effects, including the jewels and 
elTcehs '* which liolonged to her before her mar- 
riage,” and which he “liad assumed by marital 
rigid ” during lier life, upon the death of the 
lunatic, who survived her husband, the court 
held that the husliandks ue.xt of kin were entitled 
absolutely to .such of the articles as did not con- 
sist of parapliernalia, hut as to such as formed 
paraphernalia, the wife’s next of kin eould elect 




election. 


(<> bf' iiKult‘ II], „„ iiiiii and Jiis diildn'ii wilh <dfts ' — hSi tl bii'’ol,y Ins wife : 

over In jiei'Miiis uni nlijnnih of tlic iinwur ' ,.vm • ’ f cljar^'ing unuld not bo 

vMi insi.u,! ihai ii,> ^],^, s(.li .1 ni.n,J,. <*t any elnld of the ti st 

al'Miliiteiy. discliai'<<e<l from fhevnid nst riction •■- ' {‘f *’*’ was created 

p-lK'l<l, .hat he .Lis, eleld whenl;;.tr^ ^ Hr. .. Wal. oi,G.. 

2s IU.;rv. l , • ® S^tisfactiou.]_Testator, having «i,ou. 


1 nr.LWaI..i.O.. 

Vuiu- ’ -is lU 'f'omky,,, v. , ^ Satisfaction.J—Testator, having in, on- 

I'on. I.e.u, -IJJ. his dauglder's nia,rriagc given a ).ond to kiave- 

Exercise of Eon-existeat Power of Appoint- Hr S’To- 

lii<‘lVin'Vs ‘ d .-'i' property ; ‘IPI’ly '‘ants for uiamtenance of such children 


meat \ oJ* V • T- , , oi Appoint- i oreaica a term tor years in trust, to- 

wliielVint/ ‘r 1'^ !'l'' p^’^pi-'i’ty ; f'»i- niamtenance of such children 
l,aiuw>,w> .'.‘''L "v*'*' ‘ ^ (whicli twenty-one; and also gave his personal 
.,!• vl V, , / *'^'‘or Im.tliers arid sisters, I ‘-wtiite ill trust, to pay the, produce of it to hi.s 

OI wiioin ,1. was one, bv will ]nirp,u.ti„,r t, J f<'”’ b’fe !ii,d n+W i.,.,. a + , -a,.? , 


evereise a onu-nV.’WrV i''’ " t mg to ” and after her death to pay J,rtO()Z. to 
she b „l ' u 1 "'’^oorioneouslysuiiiiosed of the daughters of his daughter, and :b.-)()t)/. 

m bi''>l>erty to a class of cliil. Iren <.f his (laughter 

oi t lu 1 .nve^ nf't(U f ai.poiut, and in default of a])point: 

1 „,i' 'Oie, ami hy ment, e-iually between thetn at twcntvLne or 

free now, ir V, '''1“'^'^’ a ; : and declared the legaeies should bo 

1 i e .e i , d. was,,„t!'H satisJaetion of the bond :_r-Ield, tlmt the 

A ev i t /n Ir^'v/Lu' '•. i ‘l^^i'glder must elect to claim under the. will, or 

L T%n •rw’n In, '’• m,iuu‘ler the bond: but Lord Hardwieke declared lie 

P bav.-;. ; .’i ; • • ■ 'L’-'r' ««*«‘n,etiou of devises in 

'^''’^'""‘■''‘nbvpow.Tfiiapii.iiiitland witistaction further than thev had already <n.uie 

•ii of die boi 'r.' '7 • n '‘'''r'-’' ' born after the te,;ta7or’s‘ 

i1 i 'm , 1 : i 7 Li ' /L should liave their share under the bond. 
Jnm). to l,c (■iiaigeahlewitli 2,0(10/. liorrowed for frbv/wv v. Boylr, 1 Atk. r,0!l. 

LLL'p. 'L'’ i n‘ P'’*' '*^‘''^dits out of his Whore a partieular tiling is berpicathed in dLs- 
d.,...LL. ‘ i o " ? • ‘'>.'.b‘‘'rs of the power, ami ot a tlemand. and the party insists on it. 

u(( to in. tiHTfain {loitioiisiil his estateshould nm.st waive, not only that thing, hut all 
1 1. .sold oi e larged as by Ids will iirovided, ami ! boneht claimed under the will. Ih 

"ImoL widen Lr‘"L'‘L‘ "’'L ‘laughter 15.. in 

tnr. I L'L'*, . ' I””*! to fni'iii a I f Jd4, grantcilto trustees an anuuitv of lot)/., on,: 

> ‘ - payment oi his di.hls ami legaeies | f part ..ftlm lan.ls .,f (L, in trust foV her 
h id, th.it llie charge ul 2,000/. m.t being well | -i’ -e, ami after his (loath for Ik for life, in ease 

up poitiicit, a ease ol elect lou arose hetwiam the sniwivetl her husband, and after death of the’ 
objecdsol the p,;umr iuul the pei-sotis entitled to ' ™'‘yivor, for the ehildreii of the marriage, in' 
l'”"| oi whu-h ihe 2.000/, was to he i lart . i ''^”ah shares as the parents, A;c. in Jaiuiarv 
A,,,,, V, A,„„. I:i I„ 1!., I,, f,3|. ; ,a,:^ a. l.,. Vlli, and alt..,- mi.,,;i"iy 

rt ’ 2 . 1 i , I s].tecil,3'ing his jiropcrty and the head rents and 

Eironeous Recitals. | — ily a deed, ivei ting that ]m>hf I'ents. he devised the same to trustees, luion 
estates were eharged with 1,000/. for younger trusts thereinafter mentioned and none 

(•liihlnni umliu' a previous set .lenient, the lands mul after piiyiiumt of the head rents 

Jiere resm t kd and a sum of 2,r,00/. charged b,,. . puyahle thereout to apiilv same to the trusts 
the younger eluldreii. The jirevious settleimml I t-fmreniafler nieiitioiied ; he then direeted them 
ieall,\ charged tint lands witli 2,000/.; the!' — l'‘W Idb/. a year to his wife, and suliiect 
LlT'l:'*'’’ l'-I> llHi 2.000/. and ! —‘'‘'■‘•'b', Im .gave 15. an annuit v of r,0/. a yearl'or 
„..> }.)/. :~~lleld, that then* was no ease for ' » ‘”“1 'm (he deijease of ins wife, a 'further 

elee ion ludweeii the (leed.s. hut merely a mis- j '■ the two ammities to 11. 


, ! life, and on the 
j annuity of .*>„/. a 'i 


ie of iiis wife, a ‘further 
the two annuities to 11. 


„ - xtii. aicii-iv a, mis- V. (^^(l auuiuDies t,o 

leeitabaiid li the real nitention wii.s to eliai-ge bi-’'’ i^-'puvate use, free from the control of her 
he 2,1,00/. ill addition to 1.000/, only, it should Im«bmid”: and subject to the head rents, and to. 
Imve been proved by parol evidem'ie. J{,(hi/ v. fwo annuities to his wife and daughter, lie 
I'oo/- fOid Di<l. (hsjiosed of the rest of his property "without 

A, 15.. on Ills second marriage, settled certain ’macing any allusion to the charge upon it under 
, lull, (Is tM I he u.se (>i: tlic .settlor fm* life, then to <^lL*etI of 17!)4; lie died, IcMviiig B. and liei' 
si-eure a jointure for his hit ended wife, and busband surviving ; the latter having (lieil. and 

suhjt'Ct lliei’oto to t]ie use of his lirst and every Jierson entitled t‘o some of the lands c)iur**'od 
<»Uu‘rson l>y Ids infeuded wife, and the deed of annuities having refused to cou- 

settlement empowered tlie settlor if he should bj pay both, she liled a hill to raise Ihe 

liave more than one son, hy deed or will to iiri’^u-s Held, l.hat she was hound to elecl. 
preler such son h. the whole or jiart (,f tlie v. Thyme, Ir. il. 2 Kip -102. 

settled liuids, sulijeet to his wife’s jointure, ami •^^'■bibimitirled by liis fatlier'.s marriage art ieles 
also suhii'el to -,ueh sums ,,f money not e.vceed- “>barc of his father’s personal (‘state, has a 
mg 4.01)0/. as the settlor might char, go 1 hereon hy .given him by the will of his father ; if ho 

de('a or will. Shortly afterwards the settlor have the le,gacy, he must, waive the benefit 
exeeiiti'd this power, and ehaigvd the lauds with JH’tioles. Hanw v. JTcnie, 2 Vern. 

tlierehy d(‘vised certain estates of which Im was I ’ ^ ‘d. l-he dffiith of a grantor, and a 

i.v hjs setth'uient, the settled lands were charge- '' 

!•ht1’•.",7Mbe.L-"‘^!‘■‘V^^■‘^7L^l^ Settlement and Will.]_{Jase as to election 

ii'i' lW- • i V s 1 f(', ‘ be 1 m ! ^ I settlement on the construction 

p.cl( 1 any sou to llu, lands, he devised the same of will. MamVlffe v. Parkyns 0 How 
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mu 


M9— n. L. (E.'> Aiirl sec JlitwJihi v. <'A/ Me//, [ entitled to their slwres oC his jieisoiicl esoile) 
[lh!Ui] 1 Ir. H.'l ; a 7 id Wenllw S Tiuss. A ; haviiij? hy his will j.dveii boMi Ins nixl i>.t- 


M. 251 ; ];. .1. (O.i?0 Ch, 11(5. 

In a case hot h of election and satisCaclioii by 
will of ptirent. as to two suhjects of claim by his 
youriyer children imder a settlement, a case of 
.election was raised as Lo a third subject, stock 
vested in trustees, u])on construction of will. 
Po/c V. A(u;mnv (A'//vZ), fi AVs. ridfl. 

A husltand. on first marriastc covenanted that 
•one-half of whalsoover substance he should he 
seised or posses.scd of ai. his deatli, whether in fee 
■of otherwise, should imnicdiiilcly l>eeoiuc the 
]iroi)erty of the ehildivii of tiiat marriage. A 
.<leed executed after his attcond marriage, camvey- 


I sonal estates to 1he same jiersons, some of whoi 
exclusively elaimerl the retd estiitcs under tin* 
(!OV(mant.‘ a etise of ('leelioii tiroit', .lW///cr v. 
Wti/ii’jrtf, -I Sim. Ill; i) b. -I- bii. 1 25. 

A testator gave Ins retd aini persontil esttite Jo 
trustees on trust, onto! the hicoiiie to jiay tui 
aunuitv <tf 5f)<)/. a year to liis whlow lor lib*, (ir 
whlowiiood. for the maiuteiiiuifte of Innself tiiid 
liis children, and loi/ivesi tln^ surplus: andafler 
her death or marrittge au.uii, ujion Irir-t lo ;ippl\ 
the ineouic for tin* mtiinliMianee ainl advanci'- 
ment of such of his children its sliould be iinder 
tweiitv-oite ; and. when the youngest, should 


iiig part of his property to the usi“ of himself Cor I ai tain tluit age, upon trust to disiribiite ;dl his 
lifi'. roniaiiider to Ins wife and children of his I projierty O'.pudly lietween his ehildiyn, exct'pt so 
second marriam*. was .set aside as a fraud on the | much as would seeiiiv to hi.s wite, il ilieu tihyt* 
chiiflreu'claiming under the coveiuiid. A cliild ; ami marricil again, an annuity ol IdO/. a year lor 
<'laiu;ing a portion under the first scitlemciit, j life : ;iud in ease ot tlie deatli of any ol Ids 
and a legacy under father's will, [lut to her i eliildre.ii, leaving laud 


clcetiuu. JifufllKh JiriKVixli. 2 Ball & B. 47!l ; 
12 11. II. Idi). 

Gift of Property previously settled by 

.Donor.] — A. by his marriage settlement, conveyed 
.certain real and personal projiert.y, and all the 
properly of which he was then or might, die 
seised or po.ssessed. lo trustees on trust, in ease 
his intended wife should survive him, to raise a 
sum of money for her. Tie bequeathed a con- 
siderable jiortion of the real ami personal 
property, specifically mentioned in his settle- 
ment, to his wife, for life, with remaimlers over. 
He directed other portions of his property to lie 


lawful Issue, he direi'ted that 
theij’ .shares slumld go to tlieir children. After 
the will, the te.stafor. on tlu' luaiTiage of oiie of 
his <latight(’rs, settled 2,d()d/. for tlie heiietil of 
herself, her linshaiid, and her children: — Held, 
that the d:iiighler must elect wlietlier to taki' 
under the will tu’ tlie settlement. /li'i‘kh>ii v. 
/l,irfo)ir2i^ Ij. .1.. ('ll. fiTIl; 5 ,lur. (N.s.) iMi). 

In 17iR). upon the inaiTiage of B,. lauds 
were, .settled to the use of A. B. for life, reumindei* 
to ( first CCS for live hmidred yi-ars, n-maiuder to 
Issue male of A. B. Tlie trusts of the term were* 
to raise, iti the event of there iieiiig two or more 
daiigliters and no i.ssue male. ti.DDU/, for tlie 
jiortioiis of sueli dauglifers, to he jiaitl in siieli 


'.sold, and the proceeds invested for the benefit of . .slinres as A. B. sliould tippoiiil : and if 
his wife for life, with remaimlers over. He died, j apiioiuimeid, share and sliare alike. The set tle- 
iiig : — field, that slie was j ineiit provided, tliat if A. B, should advance i 


leaving his wife surviving 
bound to elect between the money provided by 
the settlement uiid the henetits eonferred by the 
will. fTcd-zle V. Fifzi/KntriiT, 1;1 Ir. t.'h. B. 181. 

A father on the marriage of his daughter, 
covouanted that, immediidely after his death, a 
shiire. which in llie event became one-tliird, of 
bis real and iiersonal estate sliould lie settled for 
the heneiit of the daughter, her hu.shaud, ami 
their children, in cijual shares. Hue of the four 
■ chililren of the marriage, a daughter, died in the 
.settlor''s'lifetime, leavinga husband, who also died 
in the settlor's lifetime, and two infant children, 
who survived the settlor, il’he .settlor inmhi a will, 
whereby, after direeliug }iaymeut. of his delits, 
he dispost'd of ]ier.soual chattels, gave legacies, 
and amongst others, a legacy of 4,.5(jo/., and part, 
of the residue of his estate, to his nephews and 
nieces, and his said two infant great-grand- 
children in equal shares : — Held, that the liability 
under the covenant wais not a debt to be paid 
before the division of the re.sidiie. and that the 
infants were bound to elect, lietween the benefits' 
under the soHlement and under the will. 
Jleniwtf V. Uouhhu'orth, 4(> L. J., Ch. (14fi : fi 
t’h. 1). (571 : Ht) L. T. (148. 

A., by his marriage sef.t.leinent, eovciiantod 
that he would, by will, or otberwi.so, settle all 
tlie real and personal estate.? which he should die 
seis('d or possessed of, so that the same might he 
enjoyc’d by Ids wife for life, in ease she should .sur- 
vive him ; ami after the death of the survivor, by 
all their children equally. Some of the children 
died in the lifetime of A, and his wife: — Ilehl. 
that under the eovemiut., all the children became 
entitled to ve&tecl intores1,s on their coming into 
existence, and that A. (who, as admiiu',strator to 
• some of his ticceased children, had become 


of the daiigliters in Ids iilVliuie. such advaiiee- 
ment should, aeeurdiiig tn its aiiioaiit. in- i|<M.|ucd 
a satisfaction of (lie purliun. unless A. B. sliould. 
by writing under his hand, deeliii'e the eunlriU'y. 
There were issue of the marriage three daiiglitei'S 
only, — E., S, ami 1. In 1818 A. i>, eontraeled 
to sell the. estates ; ami to ju'oleij the piii'iJmser 
against the eontingeney of there lieiiig is-ui' 
male, 71,000/. of the piii'chase. money was per- 
mitted to rema in a charge upon the laml.s. In 
1821 A. B., on tlie marriage of his diiuuhter, E., 
assigned 20,000/.. part of the unpaid juireliase 
money, lo the. tiaistees of liie setl lenient as her 
portion, not to h<< paid, liovtwer. uiiiil his dealli. 
Ill 182(5, on the marriage of S., A. 15. covenanted 
tlud he would ajijioiat and assure tliat 20,000/., 
part of ids personal esi ate. sliould. willtiii tliree 
rimuths after his death, iie irausferred to the 
trustees of the settlement. 1 ii iH.'id A. B., by Ids 
will, directed tliai. in performance of (ids ('ovo- 
nant. 20,000/, should, he iiakb to the truslnes of 
the settlement, out of tlie unpaid pureliase.- 
mnuey, and in ease tlial should jauvo delieieiit, 
then out of his residuary pm’soual estate ; and lie 
bequeat lied (u ids exeea'tors 20,000/., upon Iriml 
to pay the interest thereof (u i., wlm was un- 
nuxrried, bu lua stjj.uale um- liuiuig lim lip.. Ai , 
— Held, that I. was bound to eleef lietween tlie 
will and under tlie, selllemeid of I7;io, ami tlial, 
taking the lalter, she was enfitleii lo tl.ooo^ 
B/wj'iiIoir V. Jft'dih (Kiirl), 2 Dr, A AVai. (571 : 
Ir. li. 2 .Eti. 888. 

By marriage settk.meid 1,000/. was to lie laid 
nut to the use of Hie wife bq. life, with nnuiiuidei' 
in case she slionld survive to her; and if tlie 
husband should siirvivi', Hum to smdi uses as the. 
wife should iqipoint. ; in default of ajipointjiuml, 
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i)y 1b(‘ Shitiiie of pi'ejtKlkio of their father s interest therein under 

bad di,.d unninn-iod s ! S settlement; but tbat,l;oforo the indorsement 

nient. ]e;nin.mxd.ued](er i h r f i / api.oiut- wms made, he was entitled tn put them to their 
■‘lauLdderar™ e n i 'fee^/;^ ^e had not lo4 such ri,d)t by 

<i‘'‘--vcman, ;l i indorsement. v. 

dau<dilerei.‘r.( i„,r or o , »«♦ <!>« 11 Sim. oh. 

1 ! . i < ""‘If to t ake under t he will took the 

Moure y. litinu-it ‘i 

’ i»- E lection BY JssuK IN Tail. 

which ‘‘id! dauihon! wa!"t(mmd^'^ General and Particular Intention.]- By a 

direeied Dial annuitants, under iiis will should fS42 on tlic marriage of a 

1 dve in Nilisfaetiou ot all elaims upon liim 'Jhe ^ “ infant, the husband ami wife covenanted, 
ilaugliter had a claim of lo.opo/. under the 

marriage settlement, ; she must'eleet between the was entitled as tenant in 

two. Muenumurn Jiitier.'i Bro V, O .1^1 jad, and personal property belonging to her, to 
I!y the testator's marriage .setUeincnt 'l (HID/ i^iad h of (he wife, 

^^as SI, uod hu his yif, loi Id,. udromaS f theysln.uld by dual app.mit. 

lo (heu- issue. The ]ilaiiitift' was the orilv issue appointment, as (he survdvor 

!’>y Ids wdl lie gav,.th(. ,ntei,‘st „r 2()D()/'^o liis by deed with or without, power of revo- 

wde, expiv.ssly in iid,lition t,i her elainw under 'W by will, .ap 

the scttiouiciit. and r,.f)Di)/. to (ho plaintitr rwith- IV" T upon trust for 

out m.tkinp un,\ letueneeto the Idtlemcnf) on : und the husbaml asstgaed 

her attuinmg twentv-one or nutrria'a. • H,‘ld own life to be held upon the 

^Iieeotd.l n.U elain/hoth .sum! Humc trusts. The wife , lied in 1 857 without, the 

bf.twe,'!! the .s,j(tlemont ami will O' Veil v iix(.um.sitd an^^^ 

IfumilK Beat. fibs. '• without, barring the entail, leaving live ehiUlren 

-A man, on his marriage, covenanted to nurehase the eldest .sou entered into 

mid settl,. li.iuis ,d -too/, a yutVi,' •'« PPl- 

lnms(‘lf for life; then to ius wife fur iife • a,ppoiutt‘d the trust 

|■emtlinder to the heirs of tlieir bodies ; atid if he w3cT!v' 

di(.(J liefore a settlement (lie wife mifdit elect -'i ‘“-.m ehildreii, reserving to himself ji power 
uiilu'rto have the 4()D/.a vear.orH.OOO/ bj immiw . ‘‘-‘'owitiun ami new appointment, la jmr- 
m iieu ot dower iind Ihinls 'I'he liusinml ,li,.d ' tins ap]),mit.meut, the whole trust 
iHb'ure a, ,s,..t!l,.,nent mad,i. ( );^; hill t the V"” 

ereililoi's. (li,>. wilV by answer elected thekboD/ . the husband Ip will, reciting the jiower 
mid (he (diililren in.siste,! on a, .settlement’ "'‘"■'■‘'tge «ettletnou(, appointed 

^mcmling 1 ,, tl,,, artiedes, e.xp,m( n.t ., heh '7^^!'' Pi«c..l,lests.ni 
mother's d,.a(l., liy which mums all th,‘ ass.' ! f ‘-P'PP'mc In LS7,S by dee,l, 

■would be exluniist,.,!. Decreed a settleim.nt to lie *’ the division of (he 

maileon (he wife ami elnhlren not withstaiulin"- thmmn, and that the policy moueys 

:llm elect ion. .lluueurk y. r’''7 ^“mmed subject to that s,.( (.Icmeut, the 

A sum of I(),.)<)D/.\.,ui!,;1s wa! held in P^h4. ami apj'died 

(wo sisters for life, and after their de-itlis two r inoneys m erjiial fifths between his 

tl.irds of the laipit’a!, in Irui f,w t.heir Jour surviving <Ail, Iren, ineju.liug the elde.st ,snn, 

mid om.-tIiird in .trust for the two sisters Tlic ‘'7, *. ‘mh’eeased oinld, a, ml reserving 

lirotlier iicpa.ada-d - tlie wlmle of his proiierty” .u 

to1nisfe,..s, a.s to part, upon certain irnsts for '7' ^ m-'t,,^ 

his sislens, ami lie afterwards be ,u,ai(he,l ' the .kK.,V 0 /I sk"'- Vh-B ^ 

pio}), ify, nieiudim. (lie lo.Diio/. ft list -money.” to V, ' ’ ^ n*' T' \ ’'“'^d in toroe 

other parties:— Held, that (lie asb.Ts must be 

put to tlua, ,.l,.,.tiortbety,.,.n the inteiests umler du-ksed^ T 

the will and I u‘ir interest in the 10 ODD/ AV/w/i r mni,l that the ,ildest .sou was not 

V. //U/...C.V, IS) Beav 47]' ^’"7 real estate and the 

beneht.s deriyed under the deed of 1S7.S, but 

Waiver of Eight to put to Election— ,7!. 7’ 77*^ P^-tween the real 

.Belay— Act done alio intuitu.]— An unmarried tl'Y^ fPu hen^ks derived umler the will. 
hHiy being entitle.1 to ,-.,000/. charged u a rea V 

cstat,. ,.f wliieii she was renant for Jif,:, will, ' <^P- PP P-l^> 1 PI L. T. r,88 : ikS W. U. 22Sh 

mi'tiHed Hs.l't,,!!^ 7!.'!', o''!'! Copyholds— Estate Tail not Barred.] -Where 

m ■' » (» S L 1 ' r‘ with the payment! of 

';?• "'r:siiss i= ^ 

iijion (ho trusts to win'ch it was sntiject before 

ihc‘ch'ii77‘7‘:'‘'Vi’‘’ EquitableEstateTail-GeneralDevise.]- 

1 , hd,iu.i ...ml, not claim Uin beneht of the A testator being absolute owner of copyboldskif 
lekasi of til,. .,,01)0/., and iilsu the stoufc, to the which he had been admitted tenant, and baying 
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the leofil fee of oLliev copyholds holtlen of the' Devise of Eeversiojiary Interest charged with 
Mime manor, to which he had not heenadmitlcd. Annuity. J—Devi.'^e of hlaekiiciv m lluMlekoidiuil 
but subiecT' to trusts uiulor which ho was, in for life, eondilnotinl _ up(m lus ronlinniiig the 
ecuiitv only, tenant for life, with roraaim lor to disposltiou in tlm will (pI [prpp]pei'ty Ihereuniiti'r 
his sorp in' tail, remainder to himself iu fee, devised of teslalor’s lalt* Iprppiln'r i bpliowp'pi 
surrendered to the use of his will all his copy- by ti insiduary devisp- ot’ all the inamprs jutd iu'.re- 
holds holden pjE the manor, or which he was ditainents being I’lveluphl ipI tiiluTitaiiep' ppI or In 
seised p)f, or entitled to ; he was subsocpieufly which tnstator was then, or at his ilealli fdippuhi 
admitted' tenant of all the copyhohls .subject to he, seised ()r.entitliHl at law or in isjuity for any 
the trust, (‘scept the moiety of one tenement, devisable e.slati' or interest, ineluding lands 
and afterwards devised all his hereditaments, knnwn as due.hy lands ; as tn Whiteaere and ( wn 
freehold and <‘opyhold. to trustees upon trust other estates, to uses for seeuring an aniniiiy ; 
for his son for lihl with remainder over Held, arnl as to all the same manors and iu'i-eililauumts. 
that the. surrender and the will iiassoil both the subject, as to the three lasf -mentioned estates, to 
legal and beneficial interest in all the eopyholds the uses thereinbefore limited to_ use of tin- 
upon whieh the snneiuler operated, inehiding plaintiff for life Held, that the defeminnl, must 
these of which the devisor was in equity only elect between Blaekaore and certain duchy kmls 
t cnant for life, a ndth.at the .son mu, St elect between of which Wiuteacre %vas one, and which stood 
the general devise and the equitable estate tail, limited to TT. for life, with remainder to the 
which he toot under the old trusts, to whieh defendant for life, with remainders (pver for life, 
some of the ctqpvholds were subject, AM.y v. and in tail with ullimate remainder to tlie 
Ooi'don, 3 liuss. 278. testator in fet', the testator having no oilier 

duchy lands, rnfu'ki’ v. Piici'n^ -I K. & J. 437 ; 

Devise of Manors in Pee.] — ^A., at the date of 4 Jur. (N.iii.) 1271. 
his will, was sei.sed iu fee 'of the nuanor of (4.. Qutcrc, whether, if Whiteaere luul not been 
and was tenant for life, uuder his father’s will, nieiitioned, a case of election would have becu 
of the mansion-house of 0, and the manor of W.. avoided, upon the ground that the ti'stulur eon- 
with an ultimate reversion in fee after life estates templatcd the possibility of acquiring other 
and estates tail. He tleviscd the mansion-house duehy lands between tins ilatc of his will atnl his- 
of C. and the manors of G. and W. to C. for life, death. Xh. 

with remaiiulers over. The limitations of the Qumre, whether, where a testator dis]ioHes oF 
will corresponded in a great measure to those all jiroperty of a particuhir character of which 
of the father’s will. The will gave the tenants ho lias now, or may hereafter have powev^ to- 
for life, several of whom were tenants for life dispo.se, ho is, in order to avoid a case of eiei,!tion, 
under the father’s will, powers of jointuring, to to be taken as providing for the ease of hi.s. 
he capable, of being exercised as they should buying some of that cltuss of properly. Ih, 
come into po,sses.si(m of the estates under the 11. K., being in 1722 in ppjssession of estates, 
limitarions in the tcstiitor’s will : — Held, that A. and Ih, under a limitation in a deed, dated in 
it was the intention of the testator to dispose l(i8'.), to him for ninety-nine years, remainder tn- 
not only <iE his reversion in the mansion-house his first and other sons, iu tail mule, in Htri,ct 
of C.. and maimr of W.. hut to deal with the settlement, with similar limitations to his hi other 
present interest in them : and that (J., who h.ad R. K. and his is.suc, riunaindcr to his sisters in 
become absolutely entitled to tliose jproperties tail, covenanted with It. K., the sisters, and also 
under the will of the te.stator’s father, was ]mt the trustees to ])i'cservo, tec., to levy lines and 
to his election. W'nitonr v. Clifton. 8 De G, .sutTer recoveries (levied and suffered accordingly'), 
M. & G. ()41 : 2(1 L. J., Ch. 21<S : 3 Jur. (x.s.) to the u.so as to estate A. of 11. K, iu fee, and as 
74 ; 5 W. rt. 12i). to e.stato B. to trustees for sale, hut if not sold 

Case of election under will of tenant in tail (as hapipcned) to the use of H. K. for life,, 

assuming to devise certain nianois in fee. remainder to his first, Ac., sons In strict set tle- 
Woodrofe v. Pauiell, 7 Jiir. D.lt). ment, to which hist uses estate A, also devolviMl 

at U. K.’s death in 1725, by virtue of a deed . 

Deviseof Estate subject to a Charge,]— .Under executed by him in 1724. ' H. K, afterwanls, 
the will of S., .several estates. iiiehKlingH.’.s farm, claiming to bo seised in feu of both estate.s, 
stood limited to W. for life, remainder to his issue devised them to his younger sons E. and 11. in 
in tail, remainder to J. for life, remainder to moieties for their re.spoctive lives, remainder to. 
trustees for one thousand years, remainder to their first, Ae., sons roiiectivelv. in tail male, 
J.’s issue iu tail. The trust of the term was, After H. K.’s death in ]73!i, lb, his eldest .son, 

upon the deooa.se of the .survivor of W. ami ,T., entered into ipos.se.ssion of liotli estates, and 

and the failure of issue of 'VV., to raise lO.OUOji, suffered reenveries. (Jii his death, without issut', 
fur the children of J. and C., other than' that in ]75i'), E., his brother ami heir, ami H. claiming 
one entitled to the ffrst estate of inheritance, as his devisee, instituted .suits against each other, 
W. never had a child, but J. ami C. luul each which they terminated liy agreenient, coiilirnieil 
several. J., in the lifetime of W., made his will, by act of i)arliamont. sccuriiig to JI. for lifo and 
by which he devised unto his elde.st son, B., to his issue both estales, whether H. K. laid power 
absolutely, real estates, his own property, and to devise them or not, remainder to 'E. and his 
also .H.’s farm, which he described as “all that Issue in tail, so fur only as II, K. had ipowej- to 
his me.ssnage or tenement, farm, and lands, called dcvi.se them Held, that H. K. did mb ae<iiiii-(- 
J-L's fiinu,” ami he made bequests to all his other the fee of the estiites, iiml bad no jiowei'to devi.-t' 
children, greater in value to each than their them; that It. acuiuiretl the bu! and dit'd .so 
shares in the 10,UU0Z. ; — Held, that no case of seised, and if he dieil intestate E. was entiiled to- 
election was raised ag.ainst the younger children the reversion in feoexixjctant.on tlju estate vesip-d 
of J., there hpfing nothing in the will to show inJ-1. by the agreement ami act; ami, that, sm 
that J. assumed to devise H.’s farm free from the case of election arose on H. K'.’s will Ijctwecn K 
diargc. Stojfkens v. mq}lien>i or l^one, 1 De G. and H.. or E. and hi.s elde.st sun. Lorion \\ 

A J. (>2 ; 3 Jur. (isbS.) .525 ; 5 W. U. 416, 540. KmjnUyn (A'«rZ), 5 Cl A F. " 
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Produce of Entailed Property-^Part of Eund 
not disentailed.] — The of an entailed 

property was settlwl on the parents, anti after- 
wards on 1he children. As 1o part of the finid, 
, the eii tail had not been barred Held, that the 
heir in tail (a son. of « the marriage), having 
accepted benefits under the settlement, must give 
effect to it as to the part not disentailed. Modey 
V. Wnrd, 2‘.1 Heav. -11)7, 

Two Documents treated as One Settlement.]— 
Two ante-nupl ial .^cttloments of even date, one of 
realty and the other of personalty : — Held, to be 
one sc'ttlemoTit for the jiurpose of putting to her 
electioma person whose property %v.as affected by 
one, and who elainied a benefit, under tire oilier ; 
and the circumstance that her property .so affeeted 
w.'i.s a remainder in tail, which the settlor might 
have barred, was unKucce.s.sfully relidl upon in 
favour .of a contrary view. Baron v. Codn/, 4 
De G. <.y bm. 2()1 ; 20 L. J., Oh. 213 ; l.o Jur. tWn. 


uient, she must quit the fee-.siiuplc lauds ; for tlie 
testator having disposed of his whole estate 
amongst his children, what he gave them was 
uiion iin implied eondition they .should release ro 
each other. JSvyn v. Mordaimt, "Z Yern. oSl. 
And see v, Amb, H8.S ; I Kden, 

0 : 32 . But .see 1 Swanst. 408, n. S. Y., Anon.t 
Gilb, Eq. R£’,p. 1 . 0 . 

A. seised in tail of freeholds, and in fee of 
copyholds, devised the copyht.)lds to dere.udani, 
who was entitled to the remainder of freebnlds, 
and devised the freehold to iilaintiff ; defendant 
api»rehending that A. had suifered a recovery, 
agreed with plaintiff', without consideration, that 
eachshould enjoy according to the will ; but. dis- 
covering afterwards that no recovery liad heeii 
suffereti, he sued for the freeholds. Plaintiff 
brought his bill to establish the agreement, iiiul 
it was decreed to him accordingly. Bmnh v. 
Frank, 1 Ch, Ca. 84. But nQcLeonarclY. Lron/ml, 
2 Ball & B. 183. 


Devise to Heir in tail.]— Heir })ut to election I'eme Covert.] — Feme covert must elect 
between estates devised to him and descended, between annuity by will to her separate use for 
the devisor having becir tenant in tail of some, life, charged uj)on a <levised estate, and a title 
and tenant for life, with reversion in fee of paramount to part of the same estates in tail, 
others. Wdki/ v. Welha, 2 V. & B. 187; 13 ^Vdson v. Townsend CLord), 2 Ves, 0!)3 ; 3 
R. K. oS. * ' R. R. 31. But see (Jhrs/iam QLord), In, re, 

Tenant in tail of a rent-charge under settle- (■nvrndishv. IJarre, n~> L. J., Qh. 401 ; 31 Oh. I), 
moiit. being also devisee in strict settlement of 'lUfi > e"! !-'• "!’• hlf ) •I'f W, R. 321, 
the estate charged with it, }>ut to election. Blahr 

n ^ 7. EukctioN by IlEIll. 

li. 11. Ill, But see Ayres v. fl v./iZus', 1 Ves. Hen. 

230. Dnattested Will.] — Will purporting to give a 

re.alestatet.oA.,butnotexeei,itedagrceablyto. 
Disposition conditional on Power to make it.] Ihu .sbitute, giving (inter alia) a contingent 
—One devised to A. for life an estate which she legacy to an infant (who became the testator’s 
wrongly .supposed she had power to <li.s])OHe of ; heir-at-law), and direelin.g, that if any who 
she also gave a life interest in other estates to A. received })enefit by the will should dispute any 

A. claimed the first estate under an olil entail : — part of it, they should forfeit all claim under it : 

Hold, he is not put to his eleetioji. IWN v. — Hehl, that the infant heir should elect whm 
Shoa'cll, kwih.lZl. he came of age; in the meanwhile A., the 

Where A., tenant in tail, remainder to B., the intended devisee, was allowed to he in possession 
wife of 0. in tail, cojiceiving he had obtained :i of the estate, though restrained from committing: 
fee tinder a void execution of a power, gninled waste, and subject to account ; as to which his 
leases, and then demised tlie estate to B. for life, share of the personal estate was declared liable 
remainder over, and gave B. and C. other benefits to make salisfactUm, lionyJiton v. BoiiyJiton, 2 
under his will, leaving D. residuary Jegatee. Ves. Hen. 12. H. P., Whistler y. Wrhsfer, 2 Ves. 
Upon a hill by I), to estahlisli the will, B. .371 : 2 11. E. 2(;(). And see J lea rlc.y. Greonbunh,, 
elected in take her estate in tail, in opposition to 3 Atk. Tin. 

the will, which the master reported to he for her Heir put to an eleotion under a will nut duly 

benefit : and it was decreed to her .accordingly, atlesfcd. If nine v. Bnndell^ 2 Sim. A H. 174, 

Barlinytun (IiJarl') v. PuUenrij, 2 Ves. J. .">44'; ”3 Will not duljf executed .aoeording to statute 

Ves. 384 ; 3 K. R. S. ’ had no operation, even to raise an election 

against person taking personal estate, unless an 
Condition Precedent.] — C., having an estate e.xpress condition was annexed. Iloh ester QEa.rl'), 
for life, under the will of S., with remainder in B,r partr, 7 Ves. 372 ; 6 R. R. 138. H. 1’., Sheddo/i 
t.ail to H., devised his own est.atc, together with v, (foodrirh, 8 Ves. 481. Gardiner v. IPrll, 1 
the estate under the will, to trustees to use.s, by J- i-k W. 22 ; 2 Wils. 32 ; 20 R. R. 208. 
which the ten.ant in tail would take only a life A will, attested by two wetnesses, contained a 
estate; but provided that his own estate should <levise of freeholds in England to D. (the testa- 
not lu; conveyed until the tmiant in tail should tor’s son and heir) for life, with remainder io 
suffer a recovery, and bar the romainders in the trustees, and a devise to them of estates in St- 
fonner will. H. did acts of owncrsliip, and pro- Kitts, upon trust to sell and invc-st the proceeds 
pared for, Init never suffered the recovery, and in estates in England, to be held upon the same 
died. This was not a case of eleciion, but a trusts. D. w'as in possession of the English, and 
eoudii ion precedent, whicli the tenant in tail not he received the rents of the Ht. Kitts’ e-states 
having [uirfonnod, O.’s own estat ; never vested, during his life ; and, wdth his eoncurrenco, the 
and tliu estate of H. wms not affected by it. trastccs made efforts — ^though ineffeetu.al — to sell 
Bound, el. v. Currer, 2 Bro. C. G. (i7. the latter. After the death of I)., intestate, the 

trustees contracted to sell one of the Ht, Kitts’ 
Implied Condition. ] — A. having two danghtons, estates, but the purchaser refused to ctmipletc, on 

B. and G., deviled fee-simple lands to B., ami the ground that the will was inoperative in the 
lands settled uiaiii him in tail to C. ; if B. claimed island, and that the-estates descended upon the 
a share of 1hc eutailcfl lands uncler the settle- heir: — Held, that 1). had elected to take under 
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the will, and that hi.'^ infant heir tvas bouiul by 
hih act'^. and wiis a ti-ustee. under the act of 1850 
for the lioiNoii elainiiiie; under Ibe will. Bpicui- 
T. Mn'ithfiul. L. R. 2 Kq. 831 ; 12 Jur. (N.S.) 890 • 
11 L. T. 853 : 11 W. R. 958. 

A (e.statur all he should hiavo in the. 

■world to trustees to ])ay his debts and le,uraeies, 
anion'!; which vva.s l,0t)(')Z. to hi.s brother and heir, 
and as to the residue in trust for natui'al cliil- 
<lron. He had a real estate in Nova Scotia, but 
as there was no -witness to his will, it descended 
to his luiir. Held, tlnit, stippusingf the will would 
have passed real estate if attested in due hJrni 
(which was doubt(;(l), the brother was entitled to 
his lej^aey. ami also to the real estate. 7'V/?v/w- 
h/nvo/i Y. (\)U:illc Roniilly’s Notes of 

(lases, 120. 

Invalid Devise of Land — Bequest of Shares.]— 1 
A married woman who was entitled to shares in 
a colliery for life, for lier se])arate use, with a 
power of appointmeiil by will, and aHo to real 
estate in fee simple, not for hei- separate use, by 
will in February, 188f), appointed her shares in 
favour of her heir and other childi-en. and pur- 
ported to devise the real estate away from the 
heir. She died in .lune, 1880, leavliip her hus- j 
band surviving — Hold, that, the will Ixiing void ' 
as to the real e.state, the heir was not jmt to his 
election. Dp Jiurgh Lmmui, In rr. Dp Buvgh 
Luu'mii V. Bp Burcfh Lnirmn, 55 L. J., Ch. 4ti ; 
.53 L. T. .522 ; U W. R. 39. 

Devise to Heir before the Inheritance Act.] — 
Heir put to election between e.sta1es devised to 
him and descended, the devisor having been 
tenant in tail of some, and tenunt for life, with 
reversion in fee, of others. Wp,lhy v.i Wplby, 2 
V. k B. 187 : 18 R. R. 58. And see SpJinxIrr v. 
&'cJimlep, infra. 

After-acquired Lands.] — A devise hy a 

will made before 1837 (1 Viet. e. 20, ss. 24, 34), 
■of all the real estates of which the testatoi’ then 
was or at the lime of his death should he siusihI, 
to Ilia heir-at-law, if the testaior acquired real 
estates subsequent to the date of his will, juit the 
heir to his election, l^'liruder v. Sphi'inh-p, Kav. 
578 : 23 L. J., Ch. 916 ; 18 Jur. 621 : 2 W. H. 
4(52. Affirmed, 3 Eq. llep. 97 ; 24 L. J., Ch. 510 ; 

18 Jur. 987 ; 3 tV. li. .55. S. P., ('hupphmun v. 
Ireknifl, 4 Him. 520 ; 1 L, J., Ch. 172. Affirmed 1 
l{us.s. & M. 250. IhaiPP V, Tnnpliltt, 2 J. k. H. 
216 ; 31 L. J., Ch. 289 ; 8 Jur. (K.-s.) 430 ; 6 T.. T. 

19 ; 10 W. R. 191. Contra, BctpJi v, KpU, Jacob, 

534. • 

Ho, also, would such a devise by a testator, 
who died before 1834 (3 & 4 Will. 4, e-. 106, s. 3), 
from the mere intention thereby shewn to give 
the heir pnqierty under the will, notwithstanding 
that he would take nothing in fact- under the 
will, but by his better title as heir. Ih. 

In such a ease ihe testator, subsequently to the 
making of his will, contracted to buy a 'certain 
freehold estate, and then made a eo(’licil direct- 
ing the e.xecutor,s and trusiees of his will to com- 
plete the iiurchasc, and hold the esiafo U{)on tlio 
trusts of the will which were partly in favour of 
the heir, and then the testator took a conveyance 
of the same estate to uses to biir dower in 
bis own favour: — Held, that ihe devise by the 
codicil was revolted, and that the heir "must 
elect. If/. 

A testator devised all his real estate.s, of which 
lie should be possessed or entitled to at his 
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decease, to trustees ujion certain i rusts. IR' then 
devised an estate, called the Tempo esia1(‘. in jiis 
(huighier (who was his Imircss-at-law), for lif(\ 
with remainders over; ami conlinucd as follows : 
‘•I leave and bequeath i1h> rest, rcskliic and 
remainder of my properties, holh frerliold jind 
personal, of whiitsoever nature or kind I may die. 
[losscssed of, to A. B.,” Ac. Tim les(a,(or, aCfer 
the (late of his will, aciiuired other freehold 
estates, and hy two deeds e.veeuted afler liis will, 
(jhiirged four (kniominal ions of tlie 'I’empo e.stale 
with finimities, and limited sueli deiiominal ions 
to trustees, iakiiig back therein ;ui estate in fia' 
.simple to himself, subject to the annuities, 
whcrclty tluire wtis a revocation in law of the 
will as' to those denominations. Tlie heiress 
having eleetted to take against the will, Imr life 
interest in. the Tempo listate heeame liable for 
eompensatiou to the disapjiointed devisees: — 
Held, tliat neither ihe jicr-sons to whom ostat(.-.s 
were liiiiit(.‘d by the will in remaimlta- in the 
Tempo estai.e, nor thitresidnarydevisees in i'es]K‘c.t 
of the after-acquired estates, were eniitleil to 
(miupeii.saliou our of the life, interesl of the 
I heiress iti the 'IVinpo (isfate. Tpn/in/it v. 7p/i/i(//if, 

I IJ. k (1. t. ITunk. 516. 

; Seinhht, that the doctrine of election ought not 
to he Jipplit'd to the case of revoe.alion by a 
recovery merely, ./A 

Will directing, tliat in (.mse tlie lest.'dor should 
enter into coritraels for the purelaise of lands, and 
(lie bc{(»re the conveyance, sneh eontraels should 
be carrk'd into execution, and the niom'ypuid out 
of his personal estate, and tlie eonveyanw! to 
hi.s trustees, theheirs, A(*., to the, tises of his will ; 
the heir having intiirest, bequeathed to him put 
to election. Thpllumm w Womifoi'd., 13 Ve.s. 299 ; 
9 .R. R. 175. Aninuoil nom. .lipndlpsham v. Wood- 
ford. 1 How, 249 ; M R. R. <52. 

Tlie only instances of limiting the principle 
of election were an attempt to devise by a. will 
not duly exe(.*ut(.>d, or an attemjit to devise by a.n 
infant. Ih. 

Revocation of Will by Conveyance of 

Purchased Property.]— Whe.re the testator’s will 
was revoked as to an estate imrehased belbn; the 
will hy the eonveyaneer thereof, after the date of 
the will to the usual irses to bar dower: — Held, 
that the testator’s heir (who was entitled to 
henelils under the will) ivas not hound to elect. 
Plowdp)/, V, Jf//dp, 2 Him. (N.s.) 171 ; 2 He (R 
M. k. G. 6H4 ; id L. J., {Ji, 796 ; 16 Jur. 512. 

Devisable Interest.] — A testator seised in fee 
of copyholds devised them to Ids wife lor lihi; 
and he directed his executors (without giving t hem 
any estate) after her detdii to .sell the eopyludds, 
and divide t.lie proceeds, 'i’lie testator’s widow 
was admitted for life, ttml after her death tlm 
e.xecntors sold tite (‘state, ;tml e.xccult'd ii liargain 
and sale to a purchaser, who, without having 
heeti admitled, made his will, !ind devised the 
e.state to his wife ; he wassniisefpient ly admitted 
ami (lied. The, wife, undov lu'r husUimrs will 
had ti, Iso entered npoti freeliold land, s, pure, lius(‘(l 
after the date of tiie will :— IRdd, l.hat th<'V 
passetd to the Indr, tuid that he was not Ijoutid 1o 
elect hetwcs'ii them and tlie h(‘m‘tits givi'ti l^v 
the wife’s will. Spo/ii/i/i. v. R5w/,v,2-l B’chv, 372- 
27 Ij. j., Hh. 53H ; 4 Jur. (N.s.) 725. 

A. devised his T. estate 1o H., eliarged with a 
legacy )o B., .and his M. estate to (who was 
A,’.s heir) for life ; remainde.r to the frust(>es of a 
college. C. fil(?d a bill impeaching tlie will. A 
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oompromise was agreed upon with the eollege, 
the etEect of which %vould be to confirm to C. the 
Mieater port ion of the M. estate : but before it 
w'as completed 0. died, having devised the estate 
;is her ()\vn to B.. and the T. estate to D. B. 
went into possession under C.’s will. After 
O.’s death the compromise was completed : — 
IFcld. tliat. O.’s will raised a ease of election 
against B.. and iliat he could not claim the 
legacy nnder the will of A., having elected to 
take the M. estate under the will of G. SadicT 
V. Ir. ll. 1 E p 415. 

U. devised the T. estate as “ all myreal estates, 
•kc., in the county of T.” : — Held, that the T. 
e,state was devised free from the legacy charged 
on it by the will of A. If). ■ 

Unsurrendered Copyholds — Devise prior to 
55 Geo. 3, o, 192.] — Devise in general terms, 
residue of real and pei’sonal property to nephewts 
and niGce,s, : not being : for: creditors, wife . or 
children, did not raise a case of election against 
the customary lieir, or for sui)pl 3 dng the want of 
surrender of copyholds contiguous and inter- 
mixed with tlie freeholds. Jttdd v. Pn/ft 15 
Ves. 31)0. 

Hnder similar circumstaueos the court would 
not put the heir to election, thougli the devise 
was to a Tounger child. Jh>d<iMm v. Iferrat, 

9 Price, 55t!. 

Where ii copyhold was devised, but rvas not 
surrendered, and the heir had a legacy’- and an 
interest in other estates devised to him he 
was entitled to Ixith. ,7‘c//'rc//.v v. Buluntwl, 
ilomilly’s Notes (fi Gases, 121). 'Oontra, liliint v. 
PUffifi'oir, 10 Vcs. 581). Potfiirard v. Prc.vcci'f, 
7Ves. 541. i 

Devise of all freeholds and copyholds : the 
cfipylutlds wmre siiri-endered to the use of the 
will, but the testiilri.x afterwards oxohanged 
part fur other cupv-holds, which were not 
surrendered. The heir cluirning beneficially 
nnder the. w'ill was put to election. Frafik v. 
litondinh {Litd-ij'), 15 Ves. 31)1, n. 

Testator taking notice that he had not 
surrendered copyholds which he devised, but 
direetiiig his son to eonve 3 ' them, and devising 
to him other estates, though the copjdiolds were 
not devisable by custom, the surrenders decreed to 
be made. WurdcU v. ]V(n‘dt'H, 3 Bro. G. G. IIC). 

Testator devised tlie residue of his estates, 
••"the copyhold ])art thereof hiiving been pre- 
viously surrendered to the use of my will,” upon 
trusts in favour of liis wife and children ; the 
■onlj’’ trust for his eldest son and heir w'as an 
.annuity of 300/. fur life, remainder to his w'ife 
and children. The testator never having sur- 
rendererl his eopyhohl, it waas held a mistaken 
■description, the copj'hold being intended to ])ass : 
and, the annuity binng much more valuable, 
heir was decaveil to elo(;t, and was not. hound by 
receiving half a year’s paymout of the annuity 
while a])roa<l. liumhold v. Ifumlndd. 3 Ves. (15. 

Testator, possesscil of fn'chold and eop^diold 
not surrendered, of which latter bis mansion- 
house was part. devise<l all his real and personal 
esrate to his Wife for life, remainder to his heir- 
al-law : — Held, from an e.vpression in his will, 
“ if slie should think {n’ 0 })ei' to reside at iiis said 
mansion-house,” tliat the testator intended to 
devise ids copyhold, and that the heir therefore 
ouglil to elect. UnHt v, Wilhxa. 2 Eden, 187 ; 
Amt). -130. 

In a manor wlicrc there was no custom of 
surrendering to the uses of the will, but the 
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Tenant divested himself of the legal estate, and 
b}’' sujTender vm'sted it in a tni-stee, who sttI)- 
scribed a moraoraudiim or defeasance that the 
.suiTeiider was to the u.ses of the surrenderor’s 
will. The father and maternal grandfather of 
tire testator E. N., being both copyholders, had 
respectively’' surrendei-ed their copyholds to the 
other, who had subscribed the usual defeasance. 
The legal estate in both clesceuded to the 
testator. The testator’s maternal gi’amifatlier 
devised the beneficial interest in hi.s copyhoUls 
to trustees uirou ti'ust for the testator E. N. : 
— Held, that the equitable interest had inerged 
in the legal estate, in the testator, and could nor. 
be devised hy him according ro the custom of 
ihe manor ; that Ins widow was entilled to free- 
Lench, and the heii’s subject tho'cto, to tire 
inheritance : but they, talcing benefits rurder tire 
will, were Iround to elect. NichoUim v. Ntchol- 
,ww, T.anr. 319, 

Devise to Heir subject to Trust.] — Devise to 
a son, rccommendiiig him to continue his cousins 
as tenants of tbeir respective farms, as thereto- 
fore, and so long as they eoutiiiuecl to manage 
the same iit a husbaudlike nriinner, and to duly 
pay their rents. A ti'ust for the cousins who had 
been tenairts at will, and the .soir being the heir 
was put to his election. As to t.he effect of 
election against tlie will, whether compensarioii 
or forfeitui’e, qiuere. Tihhlts v. Tilhfts. IS) Ves, 
656. Ailirnied Jacob, 317 ; 23 E. E. 79. 

Heir hy Will directed to elect.] — Where, by 
will, iin heir was directed to elect, and trustees 
had power to appoint, ami from circmnstances of 
c!i.se, if the heir had been held to have elected at, 
all, it would hiive been in a miiuner e.out)’;).ry to 
' the pra,vei-s of bills filed to compel him, and the 
!i].)pointmeiits niiidc by iru.stecs, the court rvould 
only refer it to the master to eonqiel him to 
elect, gcnerallv. Tuake.)' v, b'uiif^rr, M'Cle. 439 ; 
13 Price, 607.*' 

Devise of Scotch Heritable Property.] A 
testator devised “all the residue of nry resil 
estate situate in any jjai-t of the United Kingdom 
01 ' elsewhere.” He had ro:il estate as well in 
.Scot land as in England: — Held, that the heir- 
at-law taking the Scotch lands by descent was 
put to his election. OrirU v. (h')vll, 40 L. J., 
Gh. 539 ; L. E. 6 Gh. 302 ; 24 L. T. 245 ; 19 
W. R. 370. 

A test.ator, domiciled in England .and entitled 
to heritable bond.s affecting lands in Scotland, 
made a will aecortling to the English haw, 
whei’cby he gave to ti-ustees all his I’oal ami 
personal estate upon trust for his wife and all 
his children. The w'ill wjts inoperative to pass 
the heritable bombs, for w.ant of the 'vvonl “dis- 
pone” in the devise, ami of a proper iitiestatiou 
clause according to Scotch law : — Held, tiiat the 
heii’-at-law was not put to his eleelion. 
lodl V. Muxnvll, 2 De (x. M. & H. 705 ; 22 L. .J., 
Gh. 43 : 16 Jur. 982, And see I)undf/,vv. JJu/idax, 
2 Dow & Gl. 349— T-r. L. (Sc.) 

A (.lomiciled Englishman executed a trust. 
dispo.sition and setllemeut in the Scotch form, 
of an estate in ScotlamJ. He then made an 
English will, declaring that it should uot affect 
the previous settlement of Ins Scotch estate, and 
charged his re.siduary real and porsmral estate 
with payment of his debts. He subsequently 
charged the Scotch estate with 14,000/., by a hei-it- 
ablc l)ond : — Hold, that the residuary estate was 
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liable tn payment of the 14,OOOL in exoneration 
of llio Reofeh estafe. After the date of his will 
the testiUor pnrehased other fj-cehold propei'ly in 
Seoiland, wliieh passed by intestacy to his heir : 

Held, lhar the heir wasimt hound to elect, but' 
laid tlie same riyht to that' pi-oporty whicdi he 
would have had it: there, had been no will. 
m'll V. nifdtij), L. I!. -1 hhp -107 ; K! L. T. <it!0. 

A Heotelanan, domiciled in Eiif^hind, devised 
the residue of his real, personal, and inixat 
esrat os whatsoever and whorosoevor, upon trust 
for his children in certain shares. One of the 
<'hildrcn, being the heir-at-law of the testator, 
became entitled, according to the law of Scot- 
land, to a heritable bond made by a debtor of 
the tebtaior af ter tlic will, and given as a security 
for a debt which was owing to him when the, 
will was made : — Held, tliat the heir was not a 
trustee of the bond for tlie cxecators of the 
testator, .and that lie was not l)ound to elect. 
Alleny. Antlpvsoiu a Hare, 163 ; 16 L. J., Ch. 
178 ; 10 ,lur. 1%. 

x\u heir is not put to his election between a 
.Scotch estate ami beuctits given to him by a 
will, by mere general expressions, o,si)ecially if 
the uses of the will are not applicable to Scotch 
property, A testator, by a coclicil, reciting tliat 
lie had purchased certain freeholds since Ids will, 
devised them to trustees u))On the trusts of his 
will, and directed that if any liercdituineiits 
purchased by him should be conveyed after tlie 
date and publishing tliereof, his heir-at-law or 
other real representatives and any other person 
in whom the same should be vested, shonhl upon 
his decease assure the same to his trustees upon 
the trasts of ills will. He pnrclia.scd other 
estates ; a case of election was not raised against 
the heir taking henoti ts umler the will, JuJimoii 
V. Telfortl, 1 Hnss. k M. 244 ; 8 L. J . (o.s.) Ch. IM. 

Heir of heritable ]vroperty in Scotland, being 
legatee of personal jiropta-ty in England, put to 
his election. Bi'odie v. littrry, 2 'V, & B. 127 ; 
13 R. E. .37. 

An heir of heritable property in .Scotland, who 
was also the devisee of real estate in Ireland, 
under a will executed by the testator when 
domiciled iu Ireland, and attested according to 
the law of this country, is honiid to elect.. 
.WCallv. M'(.:nlh 1 Hr. 283. 

The Scotch heir of entail, whether or not he 
be also heir of line, and whether the entail were 
created by the last holder, or by a, more remote 
ancestor, must, unless lie take by special and 
exclusive destination (from tlie last holder), 
collate such entailed estate before he is ndmittecl 
to a share of the personalty. Anuti'utJicr v, 
AnstrutT}ur, 4 01. k F. 33— H. L. (8c.). ,8. ?., 
Birailttlhane v, CluindoH. 3 Cl. k F. 43 (and 66, 
11 .)— H. L. (E.), Affirming 2 Myl. & 0. 711 ; 7 
L. J„ Ch. 28. 

A widow with one child, a son, by a marriage 
contract exercised a power vested in her to 
charge .^cotoli estates in favour of j'ounger 
children to the extent of 30,0tl0/, This power 
bound her .succcs.sivc heirs iu tail according to 
rlie Scotch law ; and there being one child of the 
second martiage, he, on her death, hecanio 
entitled to the charge, which was a personal 
bund. The heir of entail, the sou by the first 
marriage, substituted a heritable boiid for the 
personal security, and jiaid off portions ; the son 
of the second marriage releasing the laud pro 
tanto, and bequeathing iiis projierty to' trustees 
(the obligor in the .second bond being one), upon 
trusts for his wife and children, and speciiically 
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bequeathing estates of which he was a iiuu i- 
gagee; ujiou trust to iwmivey on iiayua'nt, and 
by a codicil refen'ing In imjrtgagcs im .8i'nlcl|i 
estates: — Held, tluit ]trlma facie I Imre \va-. lai 
conversion into realty ; altlaaigli (lial. was imt 
certain, and was a, (|nesi.ion of .8coleli law, and 
not neeassary to decide, imisinueli it'. Ilm Imir 
was put to his cleet.iou, and tliere was an iiileii- 
tiontoiuiss liy the will tiie money secured by 
tile bond, IjUI/i// v, Lamh^ 6 \\\ R. 720. 


8, ErjECTlON BY Co-OWNICHS. 

Devise of whole by one Tenant in common.]- -■ 
J. C. being entitled iu fee to undivided moieties 
of two froohohl bouses, and also to an undivided 
moiety in a leasehold house, devised "ali tluu my 
freehold messuage or tenonumr, with thegardou,” 
Ace., icf err mg to one of ihe lioiists only. — Held, 
that these words were, a gift of the entire, fy of 
the house roferred to, and raised a. I'liseof election 
its against the ])arty entitled lo the other moimy, 
and who took IjenetieiulJy tmder Ilm will. Pinl})n)'ij 
v. Olat'lie, 2 Mac. Ac (1. 21)8; 2 Hall Ac Tw. 311 ; 
H) b. J., (111. 633. S. r., FUxdmnnsw Fikdiiio/in. 
28 Beav. 417 ; 6 .lur. (^b.s.) 6-11 ; 3 b. T. 141. 

I'ho construction of the devise aliove slated 
held to be e.orroborateil by Ihe, fact of llmtestu'tur 
having used apt words in disiiositig of 1tis iiiterest 
iu the leasehold, /'/>. 

A. being entitled to thirteen-si.xl ecu Ills of ilie- 
lands of (,). devised “ail that ntid tlmse tlu! lands 
of to B., who had been jn’ovioiisiy etdith'il to 
the remaining three-sixteenths : — Held, that B, 
should be put to his election. D'u'on v. Sffvlp, 
2 Jones, 17. S, 

A testatrix, after devising “tdl and singular the 
estate and nunes of A.” uiion certain, triist>, 
heipieathed to T. 10,000?,.. in satisfaction of any 
sum whicli she miglit owe Iiini. ami to W, 3,000A, 
iu satisfaction (d‘ any rent-charge mil of aeertain 
part of her real estate. Her will emitainud tlie 
usual devise of trust and mortgage estates. tShe 
was owner only of one moiety of the A. estate, 
being in possession of the other moiety under a 
mortgage, the money due ujxm which wassiibjeet 
to trasts, under which T. and W. on her death,, 
became entitled each to oue-fiftli : — Held, that T, 
and W, were, put to their election. If’i’/thim/i. v. 
JJiinf, 40 L. J., Oil. 263 ; L. R. 6 (Jli. 33<.) ; 26 b. T. 
142 ; It) MMb 611. 

A testator was entitled to a moiety only of 
each of two farms, called T. utid 1’., the retniiin- 
ing moiety of each belonging in equal , •'hares to 
W. and L. The testator liy liis will gave “ my 
farm called T.” to W. and E., their lieins imi! 
assigns, as tenants in common. And lie gave 
them 2007. towards relmilding and rejiairing the 
house, Ace,, “on my said farm 'I’.’’ He tiu'ii 
devised “ my farm ciilled I’.” tn the piaintitfs in 
like mamier, Imt without any similar gift for 
repairs. After his <l<‘ath li. convened all ha 
int,ere.st in tiictwo farms to Hie plaintiff ;■ - ■Held. 
tliatW. mast elecl whether Im would take tiuder 
or agahisli the, will, llmrlh; \\ Jnikiint, I i)e 
U, J. Ac 8. 6J7 : 2 N. Jl 6.3') ; 32 I/. (')i. 788 ; 

t) L. T. 184 ; n W. U. 10.60. 

A testator being seised of a me.ssiuig''e iu S.» 
street, and of another m(>ssuage in street, and 
being entitled to two-third parts of a freelmld 
messuage, and eighteen cottagis in S.-streel, hi-- 
wiftvbe.ing entitled totlie other third pa ft, devised 
all his freehold messnagesor tenements, cottages, 
hereditiuueuts, and promises, situate, in l',-sireet 
and K.-street, to his widow for life, and gnvo iier 
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other beneiils under his will Held, that a case 
ol (‘liMdiuii arose as against tin widow. MilUr 
V. Thuvumtl. :5;i H.-av. l'J{! : L. .1., Cl), all ; 10 

diir. (.\.s.) :t01 ; lit I,. T. 2, la ; 12 W. 11. (50(1. ' 

U. KlI-X'ITTOX jx Otjikii (’..».SKS. 

By Creditor —Should he made within Eeason- 
ahle Time.]*— AVhere there is a clioice of debtors, 
and .1 li.ilnlily Is sought to be ereatt'dby estoppel, 
and the reuiedy over aj^aiiist the person who 
:iaight to paj is likely to be iinperilled by delay, 
tlie rule that an eloctitjn should be made within 
a reasonable time ought to be strictly applied. 
F('ll V. .I^arlihi. .12 L. ,1., (J. B. 99 ; 17' L. T. 3.10. 

hnequivocal Indication of Intention.]— 

And while the indication: of intention to elect 
must be clear and nneqrrivocal, an act of a 
creditor (who has the right of- election) by which 
lie niati'rially atTucts the position of the eu-credi- 
turs of one of his: debtors, is such clear and 
nneqnivocid act of election to proceed against 
that particular debtor. Ih. 

Against Joint or Separate Estate— 

Between Proof in Bankruptcy and other Eeme- 
dies.J— .See Baxkuuptcy. 

To Take as Eealty or Personalty.] — Sec Cox- 
VKii.siox— W ill. 

In Cases of Onerous and Beneficial G-ifts in 
one Instrument.] — See Will. 


10. C!Al’A(!ITy TO ElICOT. 
a. Infant. 

Infant Tenant in Tail— Interests of Eemain- 
dermen— Election on behalf of Infant — Direction 
to convey .] — \ testator purpnrtetl according to 
!h(' doctrine of cleclion to <levise to the trustees 
of his will settled lamls which, at the testator's 
death, stood limited to the use of an infant in 
tail, with ri'uiainders over to other infants, and 
devised lands of liis own of much greater value 
to the infant tenant in tail, whose advantage it 
was to eleel to take undei' the will. Tlie infants 
entitled to the seltlt'd lands in remainder .also 
took iriterests under the teistator’s will: hut it 
was not yet clear whet liev it was ahogellior to 
their advanttign to elect to take und('r the. will. 
'The infant tenant in tail vaas seventeen yeans of 
age : — Held, th.'it The' court would not post])one 
electing out of regard for tlie infant remainder- 
men. but would eleer at once on behalf of the 
infant tenant in tail to take under the will. 
MontfiiiK, In rt\ Ftihcn Mnntaiiii. t!.”) L. .1.. Bh. 
•;172 ; [IKiltil 1 (’ll. ; 71 L. T. IHC. : ht W. E. 

■■ 

Form of order deeluriiig the infant tenant in 
tail a trustee, and dii'eeting a conveyance to the 
trustees of the will under the Trustee Act, 
t K93. / h. 

One gave her sun lands in lieu of lands 
■entailed, and by lier will .gave the entailed lands 
to her daughter, and took a bond from her son 
tnpmnnit her d.'uighter to enjoy the same. The 
Mill died, le.'iving an infant son, who, being in 
l)(lss(>^siun of the lands that came in recompense, 
imaight an ejectment of the entailed lands. By 
reason of the infancy of Hie grandson, the bond 
could mil be siud. * The daughter was decreed 
to b(' ([UH'led in possession of the entailed lands 
amtil six nionilis after the, infant came of age, 


when he might shew e.ause. Thimus \\ Chjlex^ 
2 Yem. 232. 

Infant Heir-at-Law.]— Will, inirporting to 
give real e.st ato to A., but not executed agreeably 
to the stotute, giving (inter alia) a coutingeid 
legacy to an :infant (who been, me the te.stator's 
ludr-at-law), and directing that, if any who 
received benefit by the will disputed any part 
of it, tliey should forfeit all claim under it : — 
Held, that the infant heir should elect when he 
ea,iue of age : in the meanwhile A., the intendefl 
devisee, was allowed to be in posse.ssion of the 
estate, but restrained: from wasi:o, and subject t'o 
account as to which ids share of the iiensunal 
estate was declared liable to: make satisfaction. 
Jiaut/htii7i \. 2 Ve.s. Sen. 12. 

Marriage Articles— Subsequent Settlement.] 
— The ancestor, liy marriage articles, agreeil 
to settle lands to the use of himself and his 
intended wife, remainder to the issue. Ho made 
a deed, not pursuant to the art ielcs, and bad a sou 
ami two daughters ; ami upon the maniago of 
his son, scttloil otlioi' lamls, in consideration of 
such uiaiTiage, in the usual manner and levied 
a tine of the former lands to the use of himself 
in fee ; and then devised part of tlie former 
lamls to his two ilaughters, and the rest of his 
real estate to trustees, to the use of his grandson 
for life, with usual remainders ; and with direc- 
tion, out of the jirofits. to educate the grandson ; 
ami to })lacc out the rest of the iirotils. to be 
paid to the grandson at tweidy-one : and if he 
did not attain that age, to he paid to his said 
daughters. The grandson was not bound by the 
deed which did not pursue tlie article.s ; hut he 
must make liis election when he came of age ; 
and if he chose to take lands which ought to 
Imve been settled, the daughters (his .aunts) were 
to be reprised out of the lam Is dovksed to him. 
Stmttjivld \\ F! routjii'ld, Forrest, 17(i. 

If an infant have cmiilieting titles under a 
settlement and midcv a will, he may be put to 
his election at once, notwillisianding his infancy, 
as tlie court will elect foi- him. Moi'vhon v. BelU 
:ir. E. f) Eq. 354. 

The court elected for a daughter whether to 
take inherited lands against a settleineiit, or 
under it. Axhhnriihiiin- y. Axlihurii/itriiiy Hi Jur. 

nil. 

Infant- 'Widow.] — Tii some cases a wife shall 
not be put to elect at all, or her election shall 
be suspemled : as where an infant widow, having 
a jointure, marries again without (Ictcrmining 
her election, and her husband enters on the 
settled e, state, his entry shall bind both during 
the coverture, Ilm-vey y. AxliUy, 3 Atk. 617. 

Eeference to Chambers,] — Infant jiut to his 
election iimler the will, and a reference to niastor 
to a.scertain whiit election would lie most to his 
lienetit. Bhrintjton v, Bhrbujttmy 5 Madd. 117. 
S. I’., (r'l'Hfou v. Haward, 1 Swaust. 413. 

An infant heir may elect, with the sanction of 
the court, without a reference to eliambei-s. 
Jjitinh V. Lamb. s> W, it. 772. K, P., Blunt v. 
L(tfl(. 26 L. -T., Fh. : 3 Jur. (x.s.) 195. 

A lady, being entitled to a sum charged on 
an estate of which .she was tommt for life, with 
remainder to her children in t.ail, and being 
entitled to a sum of stock for life, with remaimier 
to her children absolutely, on her marriage, sup- 
po,siiig the fund to be her own, .settled it on her 
husband for life, Virith remainder to he.r children, 
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liable to pavi!i 07 ii of tiie in exonetatioii ' beijuGathhi" estate of whieli he 


if the SeuTeh estate. After the elate t»f his will | 
the te-tarnr jiurehiised other freehoLl projH'rtr in ■ 
Seotland, wiiidi jias'etl by iiitestaer to his heir: ' 
— Held, tliat the heir was not bound to elcef.but , 
ii;nl till* Kinie lierht to that property whieh he, 
Would have had if there had been no will. Mtu'- '■ 
nrll T. niixhi>, L. Ih 4 Eq. 40T : IG L. T. GGih i 

A Seofehuiari, doiaieiloil in En.Ldaial. devised , 
the re.'idne Cif his real, personal, and mixed | 
(.‘.stales what-oever and wliorcsoi'vcr, upon trust ! 
for his chi'dimi in eiwtahi shares. Om* of the ; 
L'hildreu. hehi.tr the heir-at-linv of the testaior, ; 
bc'came entitled, aeeordinf? to the law of Scot-; 
land, to a heritable bond made by a debtor of ■ 
the testator after the will and ydven as a security j 
for a debt whieh was (Hvin'r to him when the! 
will was made : — Held, that the heir was not a i 
trustee of the bond for the executors of the i 
lotatnr. atid that he was not hound to elctct. 
AUt'a Y. Andi‘rifnii. d JIartq Ifll ; l.d L. d., Ch. 
178 ; 10 Jur. 19(1. 

An heir is not put to his election between a 
Scotch estate and berielits given to him by a 
will by mere general exjtressions. especially if 
the u,ses of the will tire not ajtplicablo to Scotch 1 
])roperty. A testator, l>y a codicil, reciting that j 
lie had purchased certain freeholds since his will, ! 
devised them to trustees upon the trusts of his : 
will, and diroeted that if any hereditaments | 
purchased by him slnmld be conveyed afte.r the 1 
date and puldishing thereof, his lieir-at-law or I 
other real representsttives and any other person j 
in whom the same should be vested, should upon i 
his decease a.ssure the same to his trustee's upon j 
the trusts of his will. He purchased other ; 
estates ; a case of election was not raised against j 
the heir taldiig benetits ninlor the will. Johnwn \ 
V. Tdfflvd, 1 Buss. & M. 244 ; 8 L. J. (o.s.) Cli. 94. I 

Heir of heritable property iii Hcotliiinl being 
legatee of personal property in England, put to 
his eleetkm, Bmlie v. Bnynj, 2 V. B. 127 ; 
13 11. li. 37. 

An heir of heritable ]»roperty in Seotlaiid, who 
was also the devisee of real "estate in Ireland, 
under a will executed by the testator wlien 
domiciled iji Ireland, and attested according to 
the law of this country, is bound to elect. 
M'Citll V, irCuU, 1 Dr. 283. 

The Scotcli heir of entail whether or not he 
be also heir of line, and whether the entail were 
created by tlie last holder, or by a more remote 
anc&stor, must, unless he take by spiccial and 
exclusive destination (from the last holder-), | 
collate such entailed estate before he is admittctl | 
to a share of the personaltv. Anstniihur v. | 
Anstruthtr, 4 Cl & P. 33— H. L. (8c.). S. 11, | 
Bmidulhetnc v. f'htttidux, 3 Cl k ,F. 43 (and .of!. ■ 
n.) — H. h. (E.), Affirnniig 2 Mvl & 0. 711 ; 7 
L. J., Ch. 28. 

A widow with one child, a son, by a marriage 
contract, exercised a power vested in her to 
charge Scotch estates in favour of younger 
children to the extent of 3f),t)0(}Z. This power 
Iwund her successive heirs in tail according to 
the Scotch law ; and there being one child of the 
secoird marriage, he. on her death, became 
eutitled to the charge, Avhieh was a personal 
bond. The heir i.if entail the son by the first 
marriage, .substituted a lun-itable hoinl for the, ! 
personal .security, and paid oif poj-tions ; the son I 
of the second marriage releasing the land pro ! 
ranto, and herjueathiug his property to' trustees I 
(the obligor in the second iKind being one), upon | 
trusts for his wife and children, and specifically ; 


gagee ; upon trust to reeon vey j,, 

by" a codicil refeiring to nuirtgrage-. on Scoti-h 
estates Held, tliat priuia facie tberoj was uo. 
conversion into realty ; although that was not 
certain, and was a fiucstion of Scoldi law, and 
not necessary to decide, inasnmch as iIk:; heir 
wa,s put. to his election, and tlierc was uu imen- 
ti(.-)n to pas.s by the will the moiicy_ secured by 
the bond. Lamh v. Lumb, W. H. 72(J. 


S, ElJRCTIOX by (!0-0W2fKRri. 

Devise of whole hy one Tenant in common.] — 

C. being entitled in fee to midividcd moi(!ties. 
of two freeladd houses, and also to an undivided 
moiety in a leasehold house, devised -alltluit my 
ITeffimld nuissuage or tene.mcut. with the garden,'* 
&c., referring to' one of the houses only: — Held, 
that J he.se words were a gift of the entirety of 
the hoii.se referred to, and raised a ease of election 
a.s against the i)arty entitled to the other moiety, 
and who took henoficiallv under the will Padh%v}f 
V. ('lurlu\ 2 Mao. k G. 298 ; 2 Hall k Tw. 341': 
19 L. .L, Gh. 333. 8. Y .^FltxAnwn>i\ . l'it~Amom. 
28 Bear. 417 ; G ,Jur. (N.s.) G41 ; 3 L. T. 141. 

The constructitm of the devise aiiove stated 
held to be corroborated by the fact of the testator 
having used apt words in dispo.sing of his interest 
in the leasehold Tb. 

A. being entitled to thirteen-si.xteenths of the 
hinds of C. devised “ all that and those the lands 
of G.” to B., who had been previously entitled to 
the remaining three-sixteenths : — Held, that B, 
should be }iut to his election. JJij'nn y. Steeln, 
2 Jones, 178. 

A testatrix, after devising “ all and singular the 
estate and mines of A.” upon certain trusts, 
bequeathed to T. 10,000/.. in satisfiiction of any 
sum which she might owe him, and toW. 3,000/., 
in .satisfaction of any rent-charge out of a certain 
part of her retd estate. Her will emitaincd the 
usual devise of trust and mortgage estates. She 
was owner only of one moiety t)f the A. estate,, 
being in posse.ssion of the otlicr moiety under a 
mortgage, the money due upon whieh was subject 
to trusts, under which T. and W. on her death,, 
became entitled each to one-fifth : — Held, that T. 
and W. were put to their election. Wintniifon v. 
Brnt, 40 L. J., Ch. 2.33 : L. K. G Oh. 339 ; 2.‘) L. T, 
142 ; 19 'W. R. Gll. 

A testator was eutitled to ii moiety only of 
each of two farms, called 'J'. and P., the rcimain- 
ing moiety of each belonging in equal shares to 
■\V. and L. The testator by his will gave “ my 
farm called 'J'.” to W. and E., their heirs and 
assigius, as ten.ant.s in common. Autl he gtivc 
them 200/. towards rebuilding and repairing the 
house, (.kc., ‘‘ on iny said fai-ni T.” He then 
devised “my farm called il” to the jdaiiitift’s in, 
like manner, but without any similar gift i’oj- 
repairs. After his death L. conveyed all his. 
intere.st in the two farms to ihe plain! iff : — Held, 
that 'VY. nutsL elect whether ho would take umkr 
or against the will. Jlnnrll', v. Jcnhins^ 1 J)e 
(4. J. i; 8. 017 ; 2 N. R. .339 : 32 L. J., Ch. 788 ; 

9 L.T. 1S4; 11 W. R. 10,30. 

A testator being .seised of a messuage in S.- 
street, and of another messuage iji P.-street, and 
being entitled to two-third parts of a freehold 
uios.suage, and eighteen cottages in 8.-.st reel, his 
wife being eutitled to the otlu-r thud iiart, devised 
all Ills freehold messuages or tenements, cottages, 
hereditaments, and ju'crnises, situate in P.-strect 
and ^.-street, to his widow" for life, tuid gave her 
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othor benefits? under his will : — Held, that a case 
of eleetidii arose as a.Lrainst the widow. Millfr 
V. TItiirtjmul. H-l B(>av. -b.tC. ; L. (.'h. all ; 10 
-hir. (X.s.') Mill ; lo L. T. 2."),“) ; 12 \V. lb fiOO. 

0. ELT•:cT^o^^ ly Other Oases. 

By Creditor — Should he made -within Reason- 
able Time.] — ^I'lierc tliere is a choiee of debtors, 
aiui a liability is sousrht to be created by estoppel, 
and llie reinedy nv(>i’ ayainst the jterson who 
■ : ought to ]3ay is likely to be iniperiUed : by dehaj, 
the rule thiit an election shoulti be made Avithiii 
a reasonable time ought to be strictlv aiiplied. 
Foil V. J'urkni. i')2 L. J., Q. H. SM) ; -17 'l.. '1'. 350, 

rnecLuivocal Indication of Intention.] — 

:hnd while the indication of intention to elect 
must be clear and unequivocal, an act of a 
creditor (who has the right of- election) by which 
: he materially affects the position (i the TO-eredi- 
tom of one of his debtors, is such cloirr and 
unequivocal act of election to pnicc;cd againsf 
that particular debtor. Ih, 

Against Joint or Separate Estate — 

Between Proof in Bankruptcy and other Reme- 
dies. ]— See Bankruptcy. 

To Take as Realty or Personalty.]— See Con- 
TEHSioN— W ill. 

In Cases of Onerous and Beneficial Gifts in 
one Instrument.] — See Will. 

lu. Capacity to Elect. 
a. Infant. 

Infant Tenant in Tail — Interests of Remain- 
dermen — Election on behalf of Infant — Direction 
to convey,] — A testator purported according to 
the doctrine of election to devise to the trustees 
of his will settled lands which, at the testator’s 
death, stood limited to the use of an infant in 
tail, with remainders over to other inffints, aiifl 
devised lands of hi.s own of rnnch greater value 
(o the infant tenant i7i tail, whose adv.antage it 
was to elect to tiike iinder the will. The infants 
entitled, to the settled lands in remainder also i 
took interests under the testator’s will : but It 
was not yet chiar whetlior it was altogether to 
their advantage to elect to take under ihe will. 
The infant tenant in tail was seventeen years of 
nuc : — Hehl. tliat the' conrr would not postpone 
electing ouv of regard for the infant romaiTulcr- 
men. but would elect ur once on behalf of the 
infant tenant in tail to take under the will. 
Montaqu. In. iy. Fnltrr v. ^lontaqu. fi." L. J.. Cli. 
■372 ; [ISilfi] 1 Ch. 5-19 ; 7-1 L. T. TK! : 44 W. E. 
'5S'3,.;; 

Form of order declaring the infant tenant in 
tail 11 trustee, and dire.ctiug a conveyance to the 
Trastees of the will under the Trustee Act,. 
IS!);}. //;. 

One ga.v(‘ luT son lands in lien of lands 
■entailed, and by her u’ill gave the entailed lands 
to her daughter, and took a bond from her son 
to permit her daughter to enjoy the, same. The 
son died, leaving an ndnnt son. who, being in 
liossession of the laiids that caxne in I'ecorapeusej 
brought an ejectment of the entailed lands. By 
reason of the infancy of the grandson, the bond 
could not b<' sued. ’ The daughter was decreed 
to b(' quieted in ])ossossion of tlie entailed lands, 
until sis months after the infant came of age, 


when he ]i.ii 2 ’ht shew eanso. Tktmias v. (Fjlns, 

2 Voni. 232. 

i Infant Heir-at-Law.] — Will, purporting to 
i give real estate to A., but not executed agreeably 
I to the .statute, giving (inter alia) a contingent 
i legacy to an infant (who became the lc.stat(»r's 
Mieir-at-law). ami directing that, if any who 
I received benefit by the will disjnited any part 
j of it, they should forfeit all claim under it; 
i Hold, that the infant heir .should elect when he 
' came of age : in the meanwhile A., the intended 
devisee, wa.s allowed to be in possession of the 
estate, Itut I'ostrained from waste, and subject In 
account as to which his share of the personal 
estate was declared liable, to nmke satisfaction. 
innujlitan v. Bmtjlitm. 2 V’es. Ben. 12, 

I Marriage Articles— Subsequent Settlement.] 

I — The ajicestor, by inar.i'iage articles, agreed 
jtii softie Lands io the use of himself and his 
j intej-ided wife, remainder to the issue. He made 
j a deed, not ])ur.suant- to the articles, -and had a son 
and two daughters •, aud upon the marriage of 
! liis son, settled otlier lands, in consideration of 
I such marriage, in the usual manner ; and levied 
a tine of tlie former lands to the use of himself 
I in fee ; and then devised part of the former 
Hands to his two daughters, and the rest of his 
, real estate to trustees, to the use of his grandson ; 
j for life, with usual remainders ; and with direc- 
: tion, out of the profits, to educate the gi-audson ; 

! and to place out the rest of the ]-)rofits. to be 
j paid to the .grandson at twenty-one ; and if he 
; ilUl not attain that age, to be paid to his said 
i danghtevs. Tlie grandson was not bound by the 
; deed which did not ])ursue the articles ; but he 
must make his election when he came of age : 
aud if he chose to take lands which ought to 
have been settled, the tlanghters (his aunts) were 
to be rejn-ised out of the lands devised to him. 
St rca f field v. Strcafjicld. Forrest, 17(1. 

If an infant have eonflieting titles mnler a 
settlement and under a will, he may be jnit to 
his election at once, notwithstanding his infancy, 
as the court will elect for him. Morrison v. Bell^ 
J.r. E. 5 Eq. 3i'4. 

The court elected for a daughter whether to 
bake inherited lauils against a settlement, or 
under it, Aslihunihuni v, Ashburnhtnit, 13 Jur. 

nil. 

Infant- Wido-w.] — In some oa.ses a wife shall 
not be put to elect at all, or her election shall 
be suspended ; as where an infant widow, having 
a jointure, marries again without determining 
her election, and her husband outers on the 
settled estate, his entry shall bind both during 
the c<.wertin’e. Ilaravy v. AsJdey., 3 Atk. 1117. 

Reference to Chambers.] — Infant jnit to his 
election umler the will, and a refi>rence to mastei' 
to ascertain what election woulfl be most to his 
benefit, Mbrinufon v, Ehritifjton, .5 M.Tdtl 117. 
S. B., trirtton v! Ilaward, 1 Swanst. 413. 

An infant heir may elect, with the sanction of 
the court, without a reference to chaiubci’s, 
Ft mb V. Ft mb. 5 W, E. 772. S. I'., Blunt v. 
Lttnit, 2(1 L. J., (Hi. 143 ; 3 ,Jur. (N.3.) ll)?"). 

A lady, being en titled to a sum charged on 
an estate of which she was tenant for life, with 
reniaindo.r to her children in tail, and being 
untitled to a sum of stock for life, with reinaim lor 
to her childi-en absolutely, on lier inarriago, sup- 
■|3osing tlie fund to be her own, settled it on her 
husband for life, -with remaimler to luir children, 
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and released the charge : but the mistake being [ fT7Z7a?/////S;5)' v. MUUM.iui (2 -h ^ IJ. oU: iU 
dhi'overed after the marriage,, a memorandrun L. J.. Ch. f)83 ; 8 ,Jur. (x.b.) ; (> L. 1.M+; 

was indoi'-cd, tl ecda ring that 1 he stock should be , 10 W. R. -KiiO' dissented li<nu ; i\ni1li \ Lnra^t 


I, decdaring 

held bv the trustees on the original trusts . , . 

Held, that the children were obliged to elect ! Ch. 201), approval. J at 

under or auainst the settlement, and a reference . L. J,, Ch. 2.‘>y ; 31 Cli. I). 275 : ,'>3 1.. J . bJ;> ; 34 


i (18 Ch. b. 531), and Wltmilnj. Jn rc (54 I.. d._. 


Wiis directcil as to which would he most for their j W. It. 185- 
benefit. Sfihn) y. Smith. 1 1 Sim. 5[). 


A. 

In the case of a inarriod woiiiiui to whom tin 
interest with a restraint on anticipation autichetl 
thereto is given by the same instnune,ut_as that 
which gives rise to a qucsfiiai of election, the 
doctrine of election docs not apitly, as the vtihie 
of her interest in the. projicrty to he relinquished 
by way of coiupeii-sation has, by the terms of the 
instrumeul, been made inalieiiahle. Whcatlnj^ 
I)i rc, Smith v. S/muci\ 54 L, J., Ch. 201 ; 27 
Ch. 1). cot; ; 51 L. T. tlSl : 33 W. 11. 275. 

By a post-nuptial seltleuient made in 1847, the 

r . , , . .. n 


Marriage Articles not confirmed.] — Where 
marriage article's, <;x,ecuved when the lady was 
a niiiior, contained a covenant by the hnshand 
to settle her intered iji veal and pensonal 
C'tate, including after-aetpiired property, on 
tlie usual trusts, and she died without liaviiig 
(‘onfinneil the articles, letiviitg her husband sur- 
viving, and an oidy child, hei- heiress-at-iaw. ' 

who claimed an interest under the articles in ! .. . . i i v 

the personal- estate, and also claimed the real ' hnshand cttvenanto< I that all property which the 
estan. attempted to' be settled as heiress-at-law i wife, or her husband in her rigid, was then or 
- ■ li,.,. :-_nt'ld, tliat the heiress-at-law | should during the coverture become possessed of 


was jiiit to her clcclion. Jirowu v. .Bnnrit, L. 11. j 
2 Eq. 481 ; 14 L. T. (51)4. 

And see Husbaxb and Wifk — Infant. 

b, Iiunatic. 


entitled to, should be assiircil upon trust for 
th(! wife for life to her separate use, without 
’ junver of anticipation, and after Iter death upon 
! trusts in filvour of the hnsbruul and issue of the 
, marriage. During tlie coverture property of 
the wife tvas reduced into posse.ssion by the 


s one of the next of kin of a deceased testator, 


Paraphernalia.] — ^)Vhere a Indy was possessed ^ busbatid, and settled upon tlie trusts 
of Jewels and onnuiients ..£ tlie person hefure her ; 
marriage, and after her marriage they were in ' 
ail 
and 

witli his consent lo ^ 
after her hiiiaej’ tlie 

giving her tli<? use of his Jewels and household 
effect s, including the Jeivels and elfeets which 
belonged to her bet'oiu hm- niarriage ami which 
he had assumed by marital right, for her life. : 

Dpou the death of the lunatic, who survived he 


writings spoken of by her ‘husband as hers. ] a share of undisposed-efi personalty Held, 
1 were tleposited wit! i bankers, with whom she, • C'mld be put to hei election, not- 

’-pt a separate account, and i that the C(;uiipensatuig funtl was 

e hnshand made his will. ! t]' i’t’«tfaint ouanticipatiom 


MiiJdlf'tim (2 J, & H. 344) questioned but 
followed. Queude’s Truittdy In. re, 54 ,L. d., Gh. 
78(1 ; 53 L. T. 74 ; 33 \V. R. 816. 

An agi'eement by husband and wife, in ah ' 
ante-nuptial settlement, for the settlement, by 

husband, the court held, that as to Slab of the' tbe husband and wife of the wife’s after- 
aiTicles as funiied paraphernalia, the wife’s next ; ‘’■‘■‘'It^tred property, is a ciivonanr by the wite 

of kin were entitled to elect — *’ - - ’ ' ' "‘’t* ‘‘v the 

lake them or the benefit: 

Jdeivaun, I/i rc. 1)' Almaiite 
Ch. 2,56. 


ilect ‘wliether They would i by the husband, whether the wife 

lefits <dven l.v thi' will ' i’' nniior or of full age. Smith v. Lunin, 18 

a-,Sl;,4r,L.T.4,Uf; HO W it. Ml. 

! If the wife IS a minor, and the covenant 


I is for her benetit, it is voidable only and not 

J. , void, and is himling upon .all property coming 

—A married Woman, ! to her during the coverture for her separate 
marriage settle- i n.se, without a restraint on anticipation, until 
• " ’ • ! she avoiels or disalliriiis the covenant as to sueli 


Married Woman of Unsound Mind — Juris- i 
diction of Court to elect,] 
who had elected to coulirir 
inent made when she was an infant, having;^ 
sub>equently become ttf uiiMminl mind, if she ! property : for she iiiaj-, after attaining twenty- 
had not elecToil the court would have made an I one, and during the coverture, elect whether 
cleetion on her behalf, it hiiving jurisdiction to ! the covenant shall he himling on her separate 
hind the equilahie interests of lunatics, not so | nstale (jr not. such right of election being a 
found by inquisitioti. when it appears to he for ; Deees'-ary con'-eijnence of a married woman’s 
their benefit. WUdrr \\ Piijoif. 52 L. .1., Ch. i power to dispose of. without lier liushaml’s 
141 : 22 (!'h. D. 2(53 ; 48 L, T. 1 12 ; 31 W. K. 377. ■ consent, jiroperty settled to her separate use : 
And see (ireeuhiU v, Xiirth /Jrifixh and J/rr~ but — imi'-mueh as a contract by a married 
raulilc In.'iurtinrr 

And see lirsiiANi) and 'Wifk-- Lunatic. 


0, Married 


'Oman, while under covertuTe, /affecting her 
j. separate i>roperty binds only her then-existing 
j. separate, property, and not: separate {iroperty 
! which she nhiy thereafter acquire (P//tA v. 

50 L J., Ch. .’594 ; 17 Ch. D. 454 ; 

Eestraint cn Anticipation. j— The doctrine of 44 L. T. 5(52 ; 29 W. R. 551— tj. A.)— -tlic wife, m 
election dtqxmds on intention, and a settlement i electing to confirm (he covenant, (hereby binds 
which settles Jiroperty on the wife without power: only that sejiarate jiioiierty to' which' she is 
of anticipation contains a declaration of a jiar- 1 entitled at the ilatc of the confinnalion, and not 
ticular iutenrion inconsistent with and excluding : that to which she may subsequently lieconio 
the doctrine of elect ion ; so that the married , entitled during the eoveiture. >Semhle, the doc- 
woman who by the settlement has (being an i trine of cleetion or eomjiensatiun does not aiqdy 
infant) cmenanted to settle futuic ]»roperty is I in the case of a married woman entitled ioi hei- 
iiot bound, on taking a bequest for her sejiarate i separate use -with a restraint on aiiticijiafion. 
use. to uiake comjieimal ion to her Imsbaiul ami I Wniotighhij v. Midillntnn (2 J. A H. 311) ones- 
children oiU of the income of the fund settled to , (ioaed on this point. Ih, 
her separate u.se without power of anticipation, j By an anto-miiitial settlement, dated in 
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rho Indy beni,i>; tlK'ii a minor, aftor rocLtiug that 
sh(r would be entitled on attaining twenty-one 
to, a share of her deceased father’s e.state, and 
the intentifTu to settle the same, it was agreed 
and declared between the parties thereto, and 
the hnsband covenanted witli the trustees, that 
the husband and wife and ail other necessary 
parties would, as soon as tlie wife attained 
Iwenly-oue, convey tlie share to tin; trustees 
upon l.rust for the wife during her life for her 
se[>nra1e. U''() without power of aiitieipat ion, and 
aft er her death for the husband till bankrnptcy 
or alienation, witli remainder for the issue of the 
marriage. And it was further agreed and 
declared that if the wife then wars, or if at any 
time or times during thb coyertnre she or heir 
husband in her right shoulil become seised or 
possessed of or entitled to any real or personal 
property for any estate or interest whatsoever, 
then and in every such case the husband and 
wife and: all other necessary parties should 
assure the same to the trustees upon the trusts 
thereinbefore declared. Tlie set rlemcnt <5ontainod 
a power for the trust eos at the request of the 
wife, to hmil any of the trust funds to. the 
husband on his pei'sonal security. Tlie wife 
attained twenty-one in IHbT, and in 1S,")S srie 
andlier luisband, in piirsnance of tiie covenant, 
in, that behalf in the settlement, con veyec.! her 
slup'C of lier father’s iistate to the trustees of the 
.settlement. In bStbt, u)Hiti tht'denthoFa hrotlier, 
the wife heeauie eiit itleii under his will to eertain 
fiimis theroliy beipieathed to her for her separate 
use. These funds, and also funds arising from 
her shai’e of lu‘r father’s estate, were, with the 
assent of the wife, paid to the trustees of the 
.settlement and liy them lent, at her impiest, to 
the liushund on his ])ersoiial security, in ItSSO 
the wife ]>oe.ivme, entitled under the will of her 
jnuUier to a sum of i.ooo/., and a share of her 
residuary estati> thereby beijneatlnsl respeetively 
to her fuV her sejiarate use ; — Held, that the wife 
could eleet to retain the l.OOO/. and share of 
residue for hi'r se]iarate use unbound by tlie 
covenant for tliesi'ltlemeiit of her aftor-awpiired 
property. Ih, .Vud see f/ainilfo/i. v. /fittiiiltou, (>l 
J.. .1., (’ll. 2:i(); 1 L’h. ItUti ; fill L. T. 112 ; 

40W.K. ;H2. 

Ante-nuptial Agreement to settle Wife’s 
Property — Settlement executed by Husband 
alone. J — A husband ami wife had entered into 
an nnto-nupt'ial agreement, whieli w’as signed by 
the husha,nd only, fur the sett lenient of the wife’s 
jirojierty, [tart of which eonsisicdof a reversionary 
eliose in action wliieli was not within Mnliii.s’ Act. 
After the marriage the liusbami alone exeetrted 
the settlement, wliieli contained a covenant by tlie 
liusband and wife to assign the wife’s projierty 
to trustees u})on trust, for the wife for life, and 
after lier deutli for .such iiersons as she should by 
deed or will ajipoint. 'I'lie wife, liowever, during 
eovertnn' exercised the jiowcr of ajipointineufc 
given her in the settlement by mortgaging the 
reversioimry ehose in ae.tion for her own hemdit: 
—-Held that slie had by lier enmhiet elected to 
coulirm the set tlement, and. altliougli a married 
woman, was bound by it. ; and that, therefore, 
ih(* mortgage iviis valid. Srnfon v. Hrtiton (b7 
L, .1.. fin titil ; 1:5 App. ('as. (H : oH I,. T. otir, ; 

\\\ It. .Stif) — 11. L. (K.J ), is not. inconsistent 
with, and does not overrule Jim-raw v. Jiarrow 
f-l- K. A: -Itll)), and Wilder v. Idijoti (22 (Ih. 1). 
20:5). Urcr.nhiH v. Warih Jiritwh mul Mr.rr.antlU 
limtrancr ( b., [hyUUJ il t'h. 474 ; 02 L, .1,, Ch. 1)18 ; 


00 L. T. .020 ; 42 W. 11. !)1. See also JJwh-otrx 
Settlement. In. re, WlUmm,s v. A'nhj/hf, (iii L. ,T.. 
Ch. 009; 8 11.340; [18941 2 Ch. 421 ; 71 L. T. 
77 ; 42 W. 11. 0,31. 

Wife’s Keversionary Property comprised in. 
Post-nuptial Settlement.] — X lady, having an 
absolute interest in reversion in property under 
the marriage settlement of her parents, nnuTial 
while an infant. After she came of age, 
a post-nu})ti:d .settlement was cxeented, to 
which .she was a party, comprising her re- 
versionary interest, and also jiroperty of her 
father and her husband. The marriage was 
afterwards ilis.solved, and she then claimed the 
reversionary jiroperty independently of the 
settlement : — Held, tliat as it appeared from the 
settlement, that her reyersionary jiroperty formed 
Jiart of the consideration for the .settlement of the 
other Jiroperty, she was put to her election wlieLlier 
to take under or against it. Ihdrhu/tiin, v. 
Codrlm/ton, la Ii. Gli. t'.tiO ; L. 11. 7 H. L. 
854 ; 31 L. T. 221 ; 24 ^Y. 11. 048. 

Inqjuiry directed.] — A married woman cannot 
declare an election. An iinjuiry was therefore 
directed in the case of a married woman (one of 
two next of kin reqiiiretl to elect) forthe jiurjiosj 
of ascertaining whether it was for her henelit 
and the bcueiit of hci- children ro take under or 
against a will. Cooper v. Cooper, 44 L. J., Oh. f» ; 
L; ,11. 7 H. L. 53 ; 30 L. T. 409 ; 22 W. E, 713. 
S. 1’.; Prole V. Seidii, 2 (.1 iff. 1 ; 29 L. ,T Ch. 721 ; 
5 ,Jm-. (N'..s.) 1382 ; 1 L. T. 309 ; 8 W.R. 131, 

Where it is manifest that it is the interest 
of a feme covert to elect to keeji a particular 
fund instead of taking another hequeathed to 
her, no inquiry will be dirceted as to which 
would be most for her benefit. Wlhon v. 
Toinwlinid i^Lord), 2 Ves. (193 ; 3 R. R. 31. 

I’ossession taken by husband of eslate.s to 
which his wife was eutirled jiaramouut the will 
will not jn-eveiit her electing to take under the 
will. 7 b. 

In some cases a wife shall not he jmt to eleet 
at all, or her oleetiou shall bo .siisjienduil. As 
where an infant widow, having a jointure, 
maiTies again without determining her election, 
and her husband eiiteis on the settled estate, 
his entry shall bind both during the coverture. 
Jfiirrni y.Aiililri/,i\ Atk.(U7. And see 1 Rwanst. 
415. 

Election by Court.] — lly a .settlement trustees 
were to invest eertain moneys in the jmrehase 
of lantls, and had jiuwer to resell ; but it was 
declared tluit the lands .should be considered as 
jicrsonalty. An estate, S., was acconlingh' 
bought, and on the marriage of li. — an infant, 
who was entitled to the lands— was treated as 
realty. The inarriage settlement was made 
under the direction of the court, and emituined 
jirovisions for giving the husbaml a life estate in 
S, and ill the wife’s after-aeqiiired lands. ,She 
itdierited land.s, and died leaving a danghter : — 
Held, that S, waste lie considered as personalty ; 
and that the court would elect for the danghter, 
whether to take the inherited lands agaiii.st the 
settlement, or to take nndor the settlement. 
As/i!jnrnli.aiu y. AMiu'nhum, 13 Jur. 1111. 

Power of Attorney.]— Election to be inade by 
a feme covert resident abroad cannot be 
effectuated under a power of attorney from the 
hnsband and wife, or anything siiort of a 
commission, or as near thereto as possible. 
Puenons V. Diiwn, 2 Ves. Sen. 00. 



Suit by Wife for specific Performance.] — A 
hjarried wtitnaii. can ek-ci, as tn iiffuct her 
iiiicrcM ill real property, without deed ackuuw- 
U-dixed tmdor the a i: 4 Will. 4, ■" 
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Consent by Counsel to release Jointure,]— 
I ■ The cmiseiit of a married womau by her counsel 
!■ to rele.ise her iointure, and accept an tillowance 
. ... 74. and where | for maintenance during the life of her husband, 
slur has so elected, the court can order a i who Was a lunidic, withmir prejudice to her 
eonvtoauev; acCurdiiiLdv ; the trronnd uf such i right to dower Held, not to be binduig upon 
order 'being, that no married woman shall arail | her .after liis decease. Mrauk v. J<ranli. .5 .Myi. 
herself of Iraud. vvitwjwMJ, 4 K. & <1. | vt 0. 171. . 

4nit • 27 L .1 Ch. (>7.s •, 4 .Iinv C>bS.) ll»41> ; I A feme covert is not cmniieient, during the 
tfW R 714. ' ' I coverture, to elect between a jointure, nuule to 

An hirciiiied husliand covenanted to settle j her after marriage and her dower at coiumon 
land-, of which the iutonded wife, then an infant, 1 haw. 1 h. 
wii- tenant in tail, upon trusts for her .sepanite 1 
use for life, rcmaitider for liintself fur life,! 
remainder for the children. The wife, 

aiiainirttf t\ventv-one, tiled a hill against her : , , i ,,,.,>.1 

husliatid. and u'htained a decree fur sjiecilic , f f ^ 

p.'ifnni ' " '' - - i liv (! to nav her. ou ilie death o1. the lunatic, 

< lying 


Equity to a Settlement — Waiver,]— In 18G(J 
I A., a married woman, being one of the presmnp- 
! tive next of Icin of a Innalic, in consideration, of 


o>,. , .-F the 'envemnt The hushand i lA An pay her, on the death of the hmatii , 
ovum !i month after the decree :-Held,‘ upon | t'vo sura.s of 40Uh and ,aW)/., with im-erest on the 
],etiimn by the children, that the^c act- on the Mini ,n the mcanlmic. lor Inw sepui .i e mm 

part of tlie wife fimounted to an election, anil [ .”4 ‘ksibu.m picsiunptn o 

that she wa- limind by the decree, and .she ^vas ^ 

oulered to settle the propeitv accutdinglv. Jh. i h Si. when the luuatie died . Imt 

But see rf.nuilf.m v. WimV/mt. supra. : the further niterest 

' ! A. was declared one ot the ne.xt or km in a suit 

Separate Examination in Court.] — The pur- ! aihniuister the hin.atids asi^ets, and apjilie^ 
chase-moneys of real estate to which a married i court for jiayuicnt ot the interest due ttH the 
uoniun wasahMilutelv entitled, having been paid ' 4007., and a [lortion of the priiieipal In IhSd, 
into coiirr bv a railway eomi.anr 'under the i A., being then ailmmistratnx of the lunatic, 
Liuids Cian.sc.s Coiisulidatiou Act 1.S4'). s. 09, | the deed ot 18()b before couunis- 

upon a petition hv the owner and her husband i mii^«ioncrs. A part ot the lmi.atic,s as, sets had 
forpavment out 'to the latter Held, that the i be™ on mortgage, of reid e.state :--ircld, 
married woman might elect upon her set la rate I that the deed of KSOtl was void .against A., and 
<;x.aniinatioii in court to take the fund as ! ttottid not be coiilirmcd by any act ot hat's, and 
pcrsotniltv, and an order was, by her consent, i that she had not elected to take umler it, or 

made for nnvment out to her hushmid without a : her equity to a settlement; ami that 

ileed. liuhhtx Ed>th\ In rr, 27 W. ii. 71)5. I tieither the fact of iiart of the a.«.sets being lent 

! on mortg.age, nor A.’.s being adiniuistrutri.x 'when 
Eefereace to Arbitration.]— ttourt would not i ^ was made, gave the aeknowledgmciit any legal 

permit reference to firhitration. one of the piirtiu.s I ™tkhty. JJrniff v. ii -/V/inav, 23 L. it., Ir. 43<!. 

being stated tn iie a feme covert interested in | And see I.T.csBAJfl> AMD Wllrti: — IM'FAIS'T. 
real oTate, nor even a reference to master whether ! 

it woiiM be for her benefit, as in case of an | ^ ^ , 

infant, distiiigukliing the ease of election uiiou|, bOMPBXSATloN. 

Hie condition imp.o.scd. Jjnrix v. Patje. 9 Yes.: Nature of Eight— When Complete.] — Election 

; tfives a right to eoiujiciisatiou ; assuming such 
„ . . . . i compensation to he in the nature of a simple 

Suit to ascertain Value Tvith view to Election,] I eontract debt, tiie iStatuto of Limitations can 
— A domieiled Scotchman by his will g.ave certain only begin to run ag.ainst it when the election 
benefits to Ins wife, ami .she after his death filed | been made, v. Jform/n.,1) H. L. Oas. 

a bill elaiming her right by the law of Scotland j .5gH ; f, N. 14. 201) : 13 L. T. 1(54. 
to elect between such benefits and one-third of j Princqile of election giving a right not the 
ins niovable.s, and her torce iti his heritable j thing itself, but to compensation out of something 
estate, and ]iravnig that the value of the objects j else. 'iltf .s7Dmv7 v. Poijfun, 18 Yes. 49 ; 11 11. K. 145. 
between which .she hud to elect should for the ' 
purpose of her election be ascertained by the 
court. The devi-ee of the Scotch real ^.tate, 
who tvas also residuary legatee, and one of the 


executors, filed a cros,s bill praying for a gcneml 
administration of the per.smndty''; — Held, that 


Effect of Election against Will.] — The effect 
of election against a wdll is to give the projierty, 
which W'as de'vi.sed to the party electing, to the 
devisees disapjiuintcd by the 'election,' ami it. 
never .goe.s as if umlisjiu-ed of by the will. 


under the circumstances the court had juris- , 7ihw/77o« v. ./i/eAww, ir. U. 8 Hj. 195 : 2 ,Jo. i: Jjat. 
<lictiou to direct such inquiries as inigb’t be , 295. 

nece,s.-ary to guide the wife in exercising her! As to the elfeet of election against the will, 
right of election, and as far as {los-ihle to give i whether compensation or I'orfiiilurc, (pnnre. 
efi'eer to if. Ihiiijliin v. JhiiiqlasAl L.J., Oli. 7-1 : 1 TihhiU v. TUthifn, 19 I'es. (iod. Allirmed .laeob 
L. K.12 Eq. 317; 25 L. T.530: 20W. E. .5,5. ' ; 317 ; 23 R. R. 7! 

Eevoreionary ChoseB in Action.]— A married 
Woman cannoi, by election, iiart with her re- 
versionary ehoses in action. WlUiamn v. Maiiw, 

Ir. E. 1 Eq. .519; 1G\Y. II. 173. 

Qmtirc, can a mavvieil woman, entitled to a 


Testator made provision for his wife, and gjive 
money in trust for the .separate use of a daughter, 
and after her deatli to divide the principal equally 
between her eliildreu and their is.sue at twuty- 
one ; if none .such, to his .son, -whom he niudo 
residuary legatee ; then, after Kuuilar provisions 


reversionary chose in action, elect to take a legacy ; for his other children, he declared that the iiro- 
agamst rhe^will ot her husband. WaU v. ]r«77, ' vision in the will for hi.s wife and children was 
,v eii. :105 ; 11 Jur. 4l)3. i in satisfaction of all claims under his 
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articles ; and if his wife and children, or either 
of them, should refuse the provisions m.ade fiw 
them by the will, he revoked the legacy and 
hecpiest therein cont-ained, and declared the sanae 
void as to svxch one or more of them -who should 
I'efuse. to execute a release and diseliargoas though 
he had died intestate. A chiltl electing to take 
uxifler ti,i(3 articles forfeiteti the life interest,. which 
fell into the residue. Ward Jirndth^ 4 Ves, 
{-,23 : -1 R. h. 307. 

Election between Deed and Will.]— Distinc- 
tvou, uptm election, het'vveen a deed and a 'will ; 
whether in the latter case the principle i.s . for- 
feiture or compensation only, quicre ; hut upon 
cleetion against a; marriage settlement, as opera-. 
ting as a contract, an ininnetion was granted, on 
the principle of forfeiture. Green v. Green, 19 
Ve.s. ()(m ; 18 K. 11. 277. 

Ground of Election against Heir.J — Ground of 
election agaiixst heir is not only an im]')lied conr 
ditioh that he shall coxilirm the whole Tvill, but 
also the intention in case the condition shall not 
lie com})Iied witli, to give the disap{)()inted 
devisees, out of the estate, over which the 
devisor had power, a benefit correspondent with 
that of which they ai’e deprived by such non- 
compliance ; and the coirstruction is, accordingly, 
to the heir absolutely, on his, confirming the will ; 
if not, in trust for the disappointed devisees us 
to so much of the estate given to hini as .shall be 
equal in value to the estate intended for them, 
Wellnj V. Tre%. 2 V. & R. lt)U ; 13 II. 11.58. 

Two Eunds.] — A party hound to elect between 
two funds, havin,g mortgaged one, elects the 
Other ; the former must he taken, subject to the 
mortgtigc, hut shall be reimbui'setl by the latter. 
Itnmhjiil V, IlnmhoUl, 3 Ves. fi.>. 

Tenant in Tail.] — Tenant in tail of a rent- 
charge under 'settlement, being also devisee in 
strict settlement of the estate charged rvith it, 
put to election. Blalte v. JJunhuni, 2 Ves. 514 : 

4 Bro. C. C. 21 ; 1 E. R. 111. 

Devisee cannot disappoint the will, even if 
it . disposes of his property, but must either 
convey according to the devise, or renounce 
the benelit of it pro tanto : so if he is an 
.incumbrauGcr upon estate directed by the will 
to go free from incumbrance, he must elect, but 
the intent must appear by phiin declaration, or 
necessary inference. J/x. 

A., tenant in tail, with power to lease, 
remainder to B., the wife of C., made leases 
exceeding his power : lie devised some, benefits to 
B. : but B. elected to take her estate tail in 
opposition to the will ; after her death ffcl.aimed 
as tenant by the euitesy, though he also derived 
and accepted benefits under testalor's will ; C. 
brought ejectments against rlie lessees : — Held, 
that the lessees could not raise any equity again.st 
0., holdijig as tenant of the curte.sy xtmUir B.’s 
election of her estate tail ; but their bill was 
retained that they tuight have satisfaction from 
testator’s assets, inf ton (Bari) v. Pidteneif, 

2 Yes. 544 ; 3 Ves. 384 ; 3 E. E. 8. ' 

Freeman of London.] — A freem.an of London, 
by will, di.sposed of all his e.statc, as well the 
orphanage a.S: the .testamentary part. Where 
some of the children elected to aljide by the j 
custom, and ot]u‘r.s to take by the will, their 
shares of the orphanage ptirt did jiot accrue to| 
that part, but went according to the father’s j 
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disiiosition. Morrin v. Bnrnmn. 2 Atk. 527 ; 2 
•Eq, t'a. Abr. 272, })!. 39. 

After -acquired Estates.]— A testator ilevi.sed 
his real and freehold estates, of which he should 
be. possessed or vm titled to at his decease, trr 
trixstees u|.>on certain trusts; He then devised an 
estate, called the Tempo estate, to his daughter, 
Letitia (who was his heiross-at-law), for life, with 
remainders over ; and devised the resixlue of In's 
property to A. B. After the date of his will, 
he acquired othcj* freehold c.stat(*s, and also by 
tw(r deeds execu1,ed after his rvill tiharged four 
denominations of the Tempo estate with aunuitie.s, 
and for that purpo.se limited such denominatioii.s- 
to trustees, taking back therein an e.state in fee 
simple to himself, subject to the annuities, 
whereliy there was a revocation in law of the 
will as to the four denominations. The heiress- 
at-law having elected to take against the will : — 
Held, that neither the persons to whom estates 
were limited by the will in remainder in the 
I’enqxo estate, nor the ro.siduary devisees in 
respect of the after-acquired estates, wci’o en titled 
to compensation out of the life intere.st limited 
by the. will to the heiress-at-law in the Tempo- 
estate. Tennant v. Tennant, LI. G. t. Think. 51 (!. 

Sernblo, that the xloctrinc of election ought 
not to bf/qtplied to the case of revocation by a 
recovery merely. I h. t 

How Person taking against Instrument to be 
compensated.] — The ancestor, by marriage arti- 
' clos, agreed to .settle lantls to the use of himself and 
his intended wife, remainder to the i.ssne of the 
marriage in the usual manner. He ma<ie a deed, 
not imrsuant to the articles, aivd had a son and 
two daughters, and on the marriage of his sou 
.settled other lauds, in consideratiou of this last 
marriage, in tlie usual manner ; aiidlevieil a fine 
of the former lands to tiie use of himself in fee 
axxd then made liis xvill, and devised part of the 
former lands to his two daughter.s and the rest 
of his real estate to trustees, to the u.so of his. 
graxidsou for life, with xisxxal reinaxndcr.s ; and 
with direction out of the profits to educ-ate the- 
grandson ; and to [dace mit the rest of the profits 
to Ije paid 10 the grandson at twcuty-ono years 
of age ; and if ho did not attain that ago, to be 
paid to his said daughters. The grandsou was- 
not hound by the detxd which did not pursue the 
ai’ticles ; but ho must make hi.s election when ho 
came of age ; aiul if he chose to. take lands, 
xvhich ought to have been setrlctl, the xlaughtcrs- 
(his aunts) wmre tobere])i'ised out of the lauds de- 
vised to him. Streafjield v. Stre.atjicld, Forre.st, 170, 

By the will of S., A., his w’idow, took a life 
interest, and his six children the remahuler in 
fee as tenants in common in his I'c.'xl estates, of 
the annual value of S70L A., under the erroneous 
expectatix)U of accpxiring an absolute power of 
disposition, having levied a fine of her hxisbaiul's 
estates, devised a portion of them, worth about 
135L per annum, to G., her grandson in fee 
another jsirtion of the like amount (iogether 
i W'ithan estate of her own at N., of tlie anxiual 
value of 1L5L) for the benefit of the widow and 
I children of W., her eldest sou ; and the residue, 
woi'llx about (JOUL per aiiuum, to her daxighter .B. 
in fee. W. being entitled, under the will of 8., 
as one of his children, to unc-sixth, and as hfdr 
to three of his brothers who die<l without issue, 
to three-sixths of hi.s father's estates, devised all 
his real estate foi’ the benefit of his xvidow and 
1 children, aixd died shortly before his mother, A. ; 
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— that tlie widctw ami children of W. 
oic'ctinc 111 lake under thewillof S.. ami in opiio- 
[sitinii to that of A., uiul by that election j’rus- 
trating. to the exteut ef 455/. jicr animni, the i 
’(lh]iositioii Ilf the latter in favour of E., E. v.-as ' 
entitled to the estate at X. in partial eomiterisa- ■ 
tion. (rniton, v. Ilaitimril. 1 Wwanst. lity. 

Oompensation in Proportion to the Losses,]— 
A testator was futitlert to a moiety ef two farms, 
T. and F., oiic-fourth of which belonged to L., 
and tlie temaining fourth to W. By his will he 
gave both liirms to his wife for life, and after 
iu;r death he gave T. to W.and E. in equal shares, 
with eioss Uinitatioiis letweon them, and P, to 
tlie {daint itfs. After the testator's <lcath, L. 
conveyed his interest in both farm.s to himself 
for life, remainder to the testator's widow for 
life', vemaimler To the plaintitfs in fee. ami died 
in the willow’s lifet itne. After the widow's death 
W. elected to lidic again.st the will ; — Held, that . 
one-fourth of T. belonged to W., another fourth 
to Thf' plaintiffs, another fourth to E.. subject to , 
the limitations over in favour of W.. and that 
the estate ami interest of W. in T., under the! 
will, ought to be apportionetl between the jilain- , 
tiffs and E. in iimportiou to the value of that ' 
interest of the plaintiffs in P, and that interest ; 
of E, in T.. of which they had been resjiectively 
<le]irived bv IV.’s election. IlowelJit v. Jt’iiU'nin, 

1 Do (1. J. ic .4. «17 ; 32 L. .J., Ch. TSS ; 9 L. T. 
184; II W. It. 

(rift to A. for life, and after her decease to iiis 
daughters, Ann, Sarah, and Hannah, equally, or 
to the survivors t>f tliem : Ann alone survived A. 
Admifteil, that Ann was entitled by survivor-ship 
to the whole fund. Hannah, by her will, pro- 
fessed to dispose of part of the fund : — Held, 
that Ann, who tiKik benetits midor Hannah’.s 
will was bound to eleei, Ann elected to take 
agaiu.st the will, by wliich some other legatees 
vvere defeated : — Held, that they were entitled, 
in proportion to their defeated interests, to the 
benefits given to Ann, ami which, by lier electing 
to take against the will, were undisposed of. 
Aft.-dfii. V. Tlrfi'Jier, L. J.. Ch. 7~). 

Compensation by any Means Sufficient.] — 
Where a testator, making provision for the 
slifferent branches of his family, gives a fee 
.simple estate to o)ie, and a .settled e.sTate to 
.another, imagining that he had power so to do, 
a tacit eoiKiitiou is implied to be anne.vcd to the 
•devise of the fee-simpk; estate, that the devise 
thc.reo£ shall permit the settleil estate to go 
accordijig to the will ; iunl if in that respect he 
should disappoint the will, what i.s devised to 
him shall go to the person so disappointed. Jio?' 
V. }{i>i% 3 ilro. P. C. H!7. 

Right not lost by Death.] — A husham I, entitled 
under a .settlement to a life interest in cottages 
to which his wife became absolutely entitled on 
his death, purported to devise them to herforlife, 
with remainder to A., who, without knowing of 
the settlement, sold his sitpposcd rever.sioiiary 
interest to H, The testator's widow, who took 
•other benetits under the will, subsequently sold 
the eottages to a purchaser without notice of 
the devise. Qn the widow's .death, 11. claimed 
compensation against her estate ; — Held, that 
the widow had elected to take the cotiages 
against the will, and tlnafc A. was entitled to 
■compensation for the lass he had sustained in 
respect of their value at the widow's death out of 
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her estate to an extent not exceeding the amount 
of her other benetits under the will. JRiujct'it v. 
.W.v, 3 Oh. D. (iSS; 24 W. 1!. Jd;}'). Ami see 
X. r.;7 Ch. 1). 34 r.: 3S L. T. 17. 

2fo Lien for Compensation on Estate taken.] — 
A. B., an heir, elected to take against the tvill, 
and required theVxeciitorsto completea contrm't 
entered into hr the testator for tlie jiurelmse of a 
freehold estate, and it was emiveyed to him. 
He, nevertheless, received great lieneiits under 
the will : — Held, that the parties disappointed by 
the election had no limi on the estate for the 
Jimount received : hut that ihey were entitled to 
piove agiiinst A. 15. s estate for the whole amount 
I'eceived by him iimicr the will. (rrcrtnrmHl v. 
Peany, 12 Itcav. 403. 

Compensation as to Part.] — Upon the marriage 
of a man with an infant ward of court, who was 
entitled jointly with- her sister to real aiul 
pcusunal estate, held by trustees in undivided 
moieties, lie, with the sanction of the court, 
covenanted that uyion the wife coming of age her 
real property .should he settled upon himself and 
heiself, and the children of the marriage, tvitli 
an ultimate limit .at ion in default of issue to the 
heirs of the wife : he also settled the personal 
property in the same manner, except that there 
was an ultimate limitation in default of i.s.sue to 
the ne.xt of kin of the wife. Tlie marriage took 
effect, the wife attained twenty-one, and about a 
month after the marriage died without issue, and 
tvithout executing a settlement of the real estate, 
leaving her sister, who was also an infant ward 
of court, her .sole heiress aiul next of kin : — Held, 
that the surviving sistei’ could not comiiel a 
conveyance to herself of her deceased sister’s 
moiety of the real estate, without making 
eomiiensatioii to the husband for Ids loss of that, 
intere-st in the real estate which ho would have 
taken under the settlement had it been executed 
bv the wife. SticiU v. Sarill, 2 Coll. C, C. 721 ; 
11 .bir. 723. 

"Wife’s Equity— Real and Personal Estate.]— 
Under a settlement made u))on the marriage of 
M., Ids daugiiter C. iiecame, upon his death, 
.subject to the rights of licr husband, tenant in 
tail in possession of a certain real estate, and 
ahsulutely entitled to a share uf jicrsouaity. M., 
by his will, .gave ('•.an annuity of larger value 
than her share under the settlemcut, for her 
separate use. which she was required to accept in 
lieu of such share. (,5.’s liusbani 1 was an insulvout, 
and liis a.ssignee refused to give up her biwhaiiiVs 
interest in the settleil iwuperty Held, that as 
to the share of personalty, tvldcii was outstanding 
in the trustees, the court, electing on C.’s behalf 
to take under the will, could order it to be made 
over in aceordance with tlie testator’s flirections, 
but that, as to the realty, the court could not 
affect the estate which Iiiulpassed to the assignee, 
and, that C. nuist make compensation to the 
amount of rents and jirotii s wit lilicld. fpy'yyf! v. 
{Hfwin, 35 L. J.. Uh. -i.57; L. IL I Eq. 08.5'; 14 
^y. li. .513. 

A widow w:as aij.¥olutely entitled to legacies of 
3,500?., of which her husband by his will jiro- 
fessed to give to her and her children 2, 5(K),h, 
which he directed to be iuTe.-itcd in tlie fund.s or 
! real securil ies. lie g:ive his widow otlier IjoneliK 
out of his own property. Tlie widow received 
the money, and invested it in the funils, but 
treating it as her own she afterwards sold it out, 
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•and ap[)lierlit to lienavii use. A case of elcoHon 
arose uu the will, but it did uot appear when she 
lia<l elected that tliu widow electing to 

take under The will rvas vosporisihle for 2.r<UUZ. 
only, and nor for the stock purchased therewith. 
Palmer v. WakefiehL h Beav. 227. 

.A. widow elect intr to take against a, post-nuptial 
■setthaiienr of her future jiorsuiial jn-operty: — 
Ht'ld, that, her life, interest in the funds which 
had eoine under the .setflemeut, was to he retained 
hy the. tnistt'es for the betieiit of the children, 
•and that she must aceount for what slu* had 
vecciTed ill respect of it. Jaderrn/i v. Ahhaft, 

2:1 Beav. '1.77 ; h W. R. .S«l. 

An heintss. a married woman, Being put to lier 
election lahweeu an estate, in Scotland, of which 
an attemjjted devise failed for want of proper 
solemnities, and money given to her sejianitc 
use, the marital right.s of her hushand in the 
'descended estates were held to he. nnalfeeted, 
Jiroflie. V. Bari'i/, 2 A'. A: B. 127 : IH R. R. 87. 

Fund in Court.] — Compensation elaimod by the 
person disappointed hy the devise of his jntere.st 
■hi the property agreed' to be settled in considera- 
tion of marriage, die settlement not having been 
made according to the terms of the agreement, 
refused ; but a competent jiart of the fund in 
court ordered to ho retained, and set ajiart to 
nnswer the eventual claim of the partie.s. Ilojier 
y. Barthohmeii', 12 Price, 883. 

Creditor.]— -A testator, reciting the amount of 
a debt he owed A,, aceonling to his own computa- 
tion of it, directed such amount to be paid out of 
Ilia real and personal estate, and herjueathed an 
annuity to A. for life out of his real and personal 
edate ; such creditor might enjoy the annuity, 
and bo at liberty to dispute the testator's 
calculation of the debt, Clarhe v, Gvlie, 2 Vcs. 
Sen. (J17. 

Dissolution of Marriage.] — By a ]jost-nuptial 
settlement made before 20 k 21 Viet. e. 77, 
liovsoiml estate belonging to the hushand, and 
<-ither personal estate brought into settlement hy 
the wife’.s father, were settled upon trn.st.s for the 
beuetit of the husband and wife and the children 
of the marriage ; .and by the same deed, in con- 
sideration of the jiremises, the hnsbiuid and wife 
as.signed the wife's reversionary inteiest in other 
personalty upon ti-usts for the liusband and wife, 
and the is.sue of the inai-riage by reference to the 
trusts previously declared. The marriage was 
<afterwards dissolved by the Divorce Court, and 
snbsequenlly the wife’.s revei’sionary intere,st fell 
into possessiou. The divorced wife having 
instituted a suit to set aside the settlement so far 
as it atfccled the reversionary interests ; — Held, 
that she was liound to cleel between the relief 
honght by the bill and rhe benefits given to her 
hy the settlenient. CO/lrinqton v. JJiuhtiij, 42 
L. J., Ch. .72(5 ; L. R. S Ch,‘ 778 ; 28 L. 'r.‘i77 i 
21 W. R. 182. Affirmed, uom. Cndringto)! v. 
fhdri)i(/fi»i, 4.7 L. J., Ch. IhiO ; Jj. R. 7 H. L. .8,74 ; 
84 L, f. 221 ; 24 W. R. (i4S. And see Jlumilton 
Y. Ilam/ltofi. Ill L. J., Oh. 220; [1802] 1 Ch. 
80(1 : 86 L. T. 112 ; 40 W, R. 812. 

Election against Settlement — Liability to 
account for Income.] — llehl, also, that in the 
event of her electing to take against the settle- 
ment, she was bound to account for all income ■ 
received under it since the date of the order nisi 
for ilissolution. and that the parties disaiipointed 
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by her election had a lien oji the funds for what 
she had .so received ; but that she was not liable 
to account for income received during the 
coverture. Ib. 

Derivative Interest — Mext of Kin. — A will, 
made in R.’s lifetime, jitleeted to give to A. 
personalty which belonged to R., and it also gave 
legacies to R.’s children, and by a codicil, made 
after K.’s tleath, addition.al benefits were given t o 
,R.’s children field, that R.’s right to the 
jiersonaitTY having clevolved fin his children as 
his next of kin, t hey must elect between making 
satisfaction to A. out of their father's {lersoiuilty, 
and abandoning all the .benefits which they took 
as well under the will made in R.’s lifetime .as 
bv the codicil made after Ids death. Choper v. 
raaper. 41 B. .1.. Ch. 6 : L. K. 7 H. L. 53 ; 30 
L. T. 400; 22 W. R. 713. 

Next of kin fuiilike creditors] are not merely 
iiiterestei.1 in the balance in the hands of the 
administrator after sale of the iiite.statc’s efi’ects 
and payment of his debts ; they take a sub.stan- 
tial proprietonshii) in every one of the intestate’s 
chattels, the Statute of Distributions being in the 
nature of a will for all jicrsons who flie intestate. 
Therefore, for the purposes of election, the next 
of kin of an jnte.state who would have been put 
to his election are under the -same obligation. 
Ib. 

In estimating the amount of com})ensatioTi to 
be paid by .snch persons, tiiey arc entitled to 
ileduct from the value of tlieir property so 
derived and so erroneitiisly given away from them 
a ratable projiortion of the debts, having regard 
j to the whole of the intestate’s assets, dk 

No Compensation where Person elects to 
take under Instrument causing Election.] — The 
engrafted tloctrine of compensatioti does not 
apjily in the ca.se tif a iiersou electing to take 
umler the iustrument which gives rise to the 
election. Wilxmi v, Townshend (^Lortl) (2 Ves, 
61)3) discussed, and not followed. Chesham 
{Lord), In re, ('arendiAt r, iJavre, .7.7 L. J., Ch. 
401 ; 81 Ch. D. 4(>(! ; 54 L. T. 1.74 ; 34 W. K. 
321. And see Garter v. 811 her, 61 L. .1., Oh. 
401; [181)2] 2 Ch. 278; 66 L. T, 47’3.— 
C. A. ■ . ■ 

Bequest of Heirlooms in disregard of 

Settlement.] — A 1e.stator, who died in 1.S82, by 
Ids will dated in 187.S gave eliattels on trust for 
sale, for the benefit of Ids two younger sons, and 
tile residue of the e.state to hts eldest son, C. The 
chattels so bequeathed were heirlooms .settled, by 
a dcwl dated in 1877, upon trust to go and be 
held with a m.ansion-house, of which U. was 
tenant for life ; — Held, that G., having elected- to 
take under the will, w<as not bound to make any 
compensation out of his legacy to his younger 
bntthers, that he had no iiiterc.'-'t in tlic chattels 
apart from the mansion-house which he eould 
make over for their benefit, and that no case of 
electioti arose. Ib, 


12. EXTBIN.SIC EviDENCrs TO KAISE EdliCTIOX, 

"When admissible.] — Extrinsic evidence expla- 
natory of a will, in order to raise a case of elec- 
tion, i.s not admissible. Bummer v. Pitcher, 2 
Myl. & K, 262 ; Coop. t. Brough. 2.77. Affirming 
5 Shu. 87, S. P., Olemcnt&ou v. Gandn, 1 Keen, 
BUS) ; 5 L. .J., Ch. 260. 

A testatrix having 80,OOOZ. 3 per cent, stock, 
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traa?ferreel2«,ft00/,of it to tmstecs, upon trust for , was of iticoTiFiidemblo ruluo : — Held, that her 
heraeif for her life, aad after her death fur auch j declarations to her solicitor, at fhe tinico! giving 
persons as she should by deed or will appoint. | instructions to him for her will, fluit she. then 
fthe appointed 2.'),(KKH, among her ciiildren ;; had HO.OOOh stock, were adxuissihle dii evidenec. 
shortly afterwards she made a will, by whicli she j And those declarations being received ; — Hcid, 
gave legacies of st<K'k tt» tlie amount of I-UIGOOL ! that the parties were bound to elect between the 
to persons, who also tixok under the appointment. ; will and the dee<l of appointment. Guillehavd v, 
though. In fact, exehtsive of the 23,0001., .she had ! Meurrs, 7 L. J. Oh. lUG. 
only OjOOOf. stock, and the rest of the property ■ . 


END OE YOLUilE V, 
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